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ascs in E(iuity temp. Talbot, fol., 1 vol., 1730 — 1737 
,aw Reports, Chancery Division, since 1890 {e.y. 
[1891] 1 Ch.) 

aw Reports, (Jhancerj' Appeals, 10 vols., 1865 — 1875 
,aw Reports. Chancery Division, 45 vols., 1875—1890 
hristophor Robinson’s Reports, Admiralty, 6 vols., 
1798—1808 


• • 
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Abbueviations. 


Char. Pr. Cas. . . 
Char. Cham. Cas. 

Chit 

Cl. & Fin. 

Clay 

Clif. & Pick. . . 

Clif. &Steph. .. 

Cockb. & Rowe . . 

Co. Ent 

Co. Inst 

Co. Litt 

Co. Rep 

Coll. 

Coll. Jurid. 

Colies . . 

Colt. . . 

Com 

Com. Cas. 

Com. Pig. 

Comb 

Con. & Law. 

Cooke & Al. 

Cooke. Pr. Cas. 

Cooke, Pr. Reg. . . 

Coop, G. . . 

Coop. Pr. Cas. . 

Coop. temj). Brough. 

Coop. Ump. Cott. 

Corb. it D. 

Coupor 

Cowp. 

Cox, C. C. 

Cox & Atk. 

* 4 

Cox, Eq. Cas. 

Cox, M. & H. 

Cr. & J. 

• • ♦ 

• » 

Cr. & M. . . 

Cr. M. & R. 

• • 

Cr. & Ph. 

• • 

Cr.App. Rep. 

Craw. & D. 


Charley's Xew Practice Reports, 3 vols., lS7j— 1876 
Charley s Ciiainber Cases, 1 vol., 1875—1876 
Chitty's Practice Reports, King’s Bench, 2 vols. 
1771 )_|s22 

Clark and Finnelly’s Reports, House of Lords, 12 
vols.. 1S40 

Clayton'.s Reports and Pleas of Assises at Yorke. 
1 vol.. 1631—1650 

Clillord and Rickards’ Locus Standi Reports, 3 vols 
1873 — 1884 

Chll'onl and_ Stephens’ Locus Standi Reports, 2 vols., 
1 S(j 7 — ls72 

Cockburn and Rowe’s Election Cases, 1 vol., 1833 

Coke s Entries 

Coke’s Institutes 

Coke on Littleton (1 Inst.) 

Coke's Reports, 13 parts, 1572—1616 
Collyers Reports Chancery, 2 vols., 1844—1846 
tollectauea Jundica. 2 vols. 

Colies' Cases ill Parliament, 1 vol., 1C9T— 1713 
tollman s lie^nstratmn Cases, 1 vol., 1879-1385 

^ FxvW ^ t Pleas, and 

Exchequer, iol., 2 vols., 1695—1740 

Commercial Cases, l895-(current) 

Coiiiyns I)igost 

1^8 ' -Ol- 

vl.! lMl-i«f 

^“ 7 . 9 Ln‘r 7 “'=^ Common Pleas, 1 vol., 

the Common Pleas, 

K8:(7-18;j 8 ^ ^ Practice, 1 vol, 

*^'l vol.*jT,s’’i3“l,^“f" Chancery, 

^■•2 '™P-. C-tte'^ham, Chancery. 

C«u,.er's Justiokry 1S19 

— 1885 ^ '<-Poits (J5cotland), o vols., 1868 

Reports, King's Berrch, 2 vols,, 1774- 

Cox and Atkinsou’s'‘RVg4TiSon’\^ 

1M3-1846 ‘^l^stiatiou Appeal Cases, 1 vol, 

^Appeals, Vol. R, teases and 

'’irris' «•«.. E.*,.,., 

^leeson’s Reports, Exchequer, 2 vols., 

Exchequer, 

Crawlr<l'™d'l)iA^‘J?^* ^fP°‘'ts. '^09 (current) 
18^8-1846 ' Cases (Ireland), 3 vols., 



ABliUKVlATIOXS. 


Craw. *& D. Abr. C. 

Cress. Insolv. Cas. 
Cripps' Churcb Cas. 
Cro. Car. 

Cro. Eliz. 

Cro. Jac. 

Cm. Pig. 

Cuun. 

Curt. 


• % 


• « 


Crawford and Dix’s Abridged Cases (IreluiuC, 1 vol. 

is:i7_is;{s 

Crossweir.s InsolvcMicy Cases, 1 vol., — lS2i> 

Cripps’ Church and Clergy Cases, 2 parts, lsi7_is.>o 
Croko’s Ue}>orts U ini>. Charles I., King’s lleuch ainl 
Common IMeas, 1 vol.. l()2d— 1()41 
Croke’s Report.s temp. Elizabeth. King’s llonch and 
Common Pleas, 1 vol., Ij.s2 — 1(30-5 
Croke’s Reports temp. James I., King’s Bench and 
Common Pleas, 1 vol., U>0.'5 — l(>2o 


Cruise’s Digest of the laiw of Real Property, 7 vols. 
Cunningham’s Report.s. King’s Bench, fol., 1 vol.. 
17;54 — 17;5d 

Curtcis’ Ecclesiastical Reports, .3 vols.. lN3t — 1844 


Pair. 

Dan. 

Pan. & LI. 

Pav. & Mer. 

Pav. Pat. Cas. . . 
Pav. Ir. . . 

Pay 

Pea. & Sw. 

Peac. 

Peac. & Ch. 

Pears, & B. 

Pears. C. C. 

Peas & And. 

Pe G 

Pe G. F. & J. . . 

Pe G. & J. 

Pe G. J. & Sm. . . 

PeG. M. & G. . . 

Pe G. & Sm. 

Pelane . . 

Pen. 

Pick. . 

Dig. 

Pirl 

Pods 

Pounelly 
Poug. El. Cas. . . 
Doug. (k. b.) . . 

Dow 

Pow & Cl. 

Pow. & L, 


Palrvmple’s Peci...ions. Court of Session (Scotland), 
fob, 1 vol.. 1()<)N— 1720 

Paniell’s Reports, Exchequer in Equity, 1 vol., 1817 
—1823 

Panson and Llovd’s ^fercautile Cases, 1 vol., 1828 — 
1820 

Pavison and Merivale’s Reports, Queen's Bench, 
1 vol., 1843—1844 

Pavie.s’ Patent Cases, 1 vol., 17So — 181(3 

Paws’ (or Davies’ or Paw’s) Reports (Ireland). 
1 vol., 1(304- 1(51 1 

Pay’s lOlection Cases, 1 vol., 1802 — IsO-l 

Peano and Swubev’s Ecclesiastical Reports, 1 vol., 
18.75—18.77 

Peacon’s Reports, Bankruptcy, 4 vols., ls;54 — 1840 

Peacon and Chitty’s Reports, Bankruptcv, 4 vols., 
1832 — 1835 

Pear.sly ami Bell’s Crown Cases Reserved, 1 vol., 
185(5—1858 

Pearsly’s Crown Cases Re.'^erved, 1 vol.. 1S52 — 1856 

Peas and Anderson’s Pecisions (ticotlaiid). 5 vols., 
1820—1832 

Pe Gex’s Reports, Bankruptcy, 1 vol., Is44 — 1848 

Pe Gex. Fi.^her, and Jones’.s Reports. Chanceiy, 
4 vols., 18.70—18(52 

Po Gex and Jones’s Reports, Chancery, 4 vols., 1857 


• 9 


Po Gex, Jones, and Smith’s Reports, Chancery, 
4 vols., 18(52—18(55 

Pe Gex, Macnaghton, and Gordon’s Reports, Chan- 
cery, 8 vols., 1851 — 1857 

Pe Gex and Smale’s Reports, Chancery, .7 vols., 1846 
—1852 

Pelano’s Pecisions, Revision Courts, 1 vol., 1832 — 
1835 

Penison’s Crown Ca.se.s Reserved, 2 vols., 1S44 — 1852 
Pickens’ Reports, Chancery, 2 vols., 1550 — 1798 
Justinian’s Digest or Pandects 

Pirleton’s Decisions, Court of Session (.Scotland), 
fob, 1 vol., 1665 — 1677 

Dodson’s Reports, Admiralty, 2 vols., bsll — 1822 
Donnelly’s Re]>orts, Chancery, 1 vob, ls3(5 — 1837 
Douglas’ Election Cases, 4 vols., 1774 — 1776 
Douglas’ Reports. King’s Bench, 4 vols.. 1778—1785 
Pow’s Reports. House of Lords, 6 vols.. 1812 — 1818 
Pow and Clark’s Reports, House of Lords, 2 vols., 
1827—1832 

Dowling and Lowndes’ Practice Reports, 7 vols., 
1843^1849 
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Abbreviations. 


Dow. & Ry. (k. b.) 

Dow. & Ry. (m. c.) 

Dow. & Ry. (n. f.) 

Dowl 

Dowl. (n. s.) 

Dr. & Wal. 

Dr. & "War. 

Drew. 

Drew. & Sm. 

Drinkwater 
Drury temp. Nap. 

Drury temp. Sug. 

Dugd. Orig. 

Duul. (Ct. of Sess.) 

Dunniug.. 

Durie 

Dyer 

E. &B. .. 

E. & E. . . 

E. B. & E. 

Eag. & Y. 

East 

East, P. C. 

Ecc. & Ad. 

Eden 

Edgar . . ' 

Edw. 

Elcbies . . 

Eug. Pr. Gas. . . 
Eq. Gas. Abr. 

Eq. Rep. 

Ksp. .. 

Esch. 

* » 

Ex.D. . 


Dowling and Rvlaud’s Reports, KingsBench, 9 vols., 
1822— 1.S27 

Dowling and Rvlaud’s Magistrates’ Gases, 4 vols., 
1S22— 1827 

Dowling and Ryland's Reports, Nisi Prius, 1 part, 
1822— 1S2;J 

Dowling’s Practice Reports, 9 vols., 18;i0 — 1841 

Dowling's Practice Reports, New Series, 2 vols., 
1841—1848 

Drury and Walsli’s Reports, Gbaucery (Ireland), 
2 vols., 1837—1841 

Drury and AVarreu’s Reports, Gbaucery (Deland), 
4 vols., 1841—1843 

Drewrv's Reports, Ghancery, 4 vols., 1852—1859 

Drewry and Smale's Reports, Ghancerv, 2 vols., 1859 
— 1885 

Drinkwater’s Reports. Common Pleas, 1 vol., 1839 

Drury s Rejtorts temp. Napier, Chancery (Ireland), 
1 vol., 18.38—1859 ^ ^ ^ 

Drury’s Reports temp. Sugdeu, Chancery (Ireland), 
1 vol.. 1811— 1844 

Dugdale's Urigiues Juridiciales 

Dunlop. Court of Session Gases (Scotland), 2nd series, 
24 vols.. 1838—1862 

Dunning’s Reports, King’s Bench, 1 vol., 1753— 
1 /a4 

Durie's Decisions, Court of Session (Scotland), fol., 
1 vol. 1621—1642 

Dyei-’s Reports, King’s Bench, 3 vols., 1513—1581 


8vod::'i 

Reports, Queen’s Bench, 3 vols., 

16 vols., 1800-1812 

2 vols., 

EdnaX^e"' 2 vols., 1757-1766 
n24l.n2r'’“’ (Scotland), fol., 

ElchieX’ 1 vol., 1808-1812 

Eoscoe s English Prize Cases, 2 vols 1745 1S5« 
Abndgmeut of Cases in Equity, foi:,' 2 'voll, 1667- 

Equity Eeports, 3 vols., 1833-1855 

donl^Uvoirmi-ite"’ Gor- 

^^vhequer Division, 5 vols., 1875— 


F. &F. 

• • 

I • (Ct. of Sess.) 

' *4 

Fac, Coll (with date) 


^6-1867"“''^'^'^^'^ Prius. 4 vols., 

1898 — Session Cases (Scotland), 5th series 

“I Con. 

21 vols., 17o2-liS2r’’ ■’ 2nd series 
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Fdc. Coll. (n. s.) (with 
diite) 

Falc 

Fulc. & Fitz. 

Ferg 

Fitz-G 

Fitz. Nut. Brev. 

FI. &K. 

Fonbl 

For 

Forb 

Fort. Be Laud. 

Fortes. Rep. 

Fost 

Fount. 

Fox & S. Ir. 

Fox & S. Reg. . . 

Freem. (cii.) 

Freem. (K. B.) .. 


F acuity of Advocates. Collection of Becisions, Court 

of bession (Scotland), New Series, 10 vols., l.S2o 

1841 

Falconer’s Becisions. Court of Session (Scotland) 

•2 vols., fob, 174-1— 1751 ^ 

Falconer and Fitzherberfs Election Cases, 1 vol., 1S;15 
““ 1 838 

Ferguson's Consistorial Becisions (Scotland) 1 vol 
1011—1817 ’ 

Fitz-Gibbons’ Reports, King’s Bench, fob, I vob, 
172S — 1 i31 * 

L Nutura lireviuin 

Flanagan and Kelly’s Reports, Rolls Court (Ireland) 

1 vob. 1840—1842 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1849 

1 8t32 

Forrest's Reports, Exchequer, 1 vob, 1800 — 1801 

l^orbes' Becisions. Court of Session (Scotland) fol 
^ 1 vob, 17(15— 17l;i 

Fortescue, Be Laudibus Leguin Anglia3 
Fortescuo’s Reports, fob, 1 vob, 1(392—1786 
Foster’s Crown Cases, 1 vob, I748_i7(i{) 
F'ouutainhaU’s Becisions. Court of Session (Scotland) 
fob, 2 vols., 1678—1712 ' 

M. C. Fox and T. B. C. Smith’s Reports, Kino-’s 
Bench (Ireland), 2 vols,, 1822—1825 

J. S. F ox and C. L. Smith’s Registration Cases 
^ 1 vob, 1886— 1895 

Freeman’s Reports, Chancery, 1 vob, 1660—1706 
Fheeraan’s Reports, King’s Bench and Common 
Plea.s, 1 vob, 1670 — 1704 


Gal. & Bav. 


Gale 

Gib. Cod. 
Gitf. 

Gilb. 


• • 


■ • 


Gilb. C. P. 
Gilb. (cn.) 
Gilm. & F. 


Gl. & J. . . 
Glanv. . . 


Olanv. El. Cas. . . 
Glascock.. 

Godb 

Gouldsb 

Oow 

Qwill 


H. & a . . 

H. & N. . . 



. . Gale and Bavison’s Reports, Queen’s Bench, 3 vols 
1841 — 1848 

Gale’s Reports, F7xchequer, 2 vols., 1835— 1886 
. . Gibson’s Codex Juris Ecclesiastici Anglicuni 
. . Giffard’s Reports, Chancery. 5 vols., 1857—1865 
.. Gilbert’s Cases in Law and Equity, 1 vob, 1718 — 
1^14 

Gilbert’s History and Practice of the Court of 
Common Pleas 

.. Gilberts Reports, Chancery and Excheauer. fol 
1 vob, 1706—1726 

. . Gilmour and F'alconer’s Becisions, Court of Session 
(Scotland). 2 parts, Part I. (Gilmour) 1661—1666, 
Part II. (Falconer) 1681—1686 
. . Glyn and Jameson’s Reports, BankruT)tcy, 2 vols.. 
1819—1828 

. . Glanville, Be Legibus et Consuetudiuibus Regni 
Angliae ° 

. . Glanville’s Election Cases, 1 vob. 1628 — 1624 
. . Glascock’s Reports (Ireland), 1 vob, 1881 — 1882 
. . Godbolt’s Reports, King’s Bench, Common Pleas, 
and Exchequer, 1 vob, 1574 — 1687 
. . Gouldsborough’s Reports, Queen’s Bench and King’s 
Bench, 1 vob, 1586—1601 
. . Gow's Reports, Nisi Prius, 1 vob, 1818 — 1820 
. . GwilUm’s Tithe Cases, 4 vols., 1224 — 1824 

. . Hurlstone and Coltman’s Reports, Exchequer. 4 vols 
1862—1866 

. . Uitrlstone and Norman’s Reports, Exchequer 7 vols 
1S56— 1862 


c 
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H. &Tw. 

H. & W. 

H. L. Cas. 
Hag. Adm. 
Hag. Con. 
Hag. Ecc. 
Hailes . . 

Hale, C. L. 
Halo. P. C. 
Har. & Ruth. 

Har. & 'S\. 

Hare. 

Hard. 

Hare 

Hawk. P. C. 
Hayes . . 

Hayes & Jo. 

Hem. & M. 

Het. 

Hob. 

Hodg. 


Hog. 


Holt (au.m.) 

Holt (eq.) 
Holt (K. B.) 


Abbreviations. 


• • 


» « 


• • 


« • 


• • 


Holt (n. p.) 

Home. Ct. of Sess. 

Hop. & Colt. .. 


Hop. & Ph. 
Horn & H. 
Hov. Suppl, 

Hud. & B. 
Hume 


• • 


• • 


» » 


• « 


• • 




Hut. 
Hy. Bl. 


I. C. L. R 
I. Ch. R. 

I- Eq. R. 
I.L.R. .. 


• « 


• ♦ 


Hall and Twells’ Reports, Chancery, 2 vols., 1848 — 
18o0 

Hurlstone and AValmsley’s Reports, Exchequer, 

1 v/^l ixan isii 



• « 


2 vols., 17GG— 1791 
Hale’s Common Law 
Hale's Pleas of the Crown, 2 vols. 

Hanison and Rutherfurd’s Reports, Common Pleas, 

1 vol., 18G5— 18GG 

Hanison and Wollaston’s Reports, King’s Bench 
and Bail Court. 2 vols., 1835 — 183G 
Harcarse’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1G81— 1G91 

Hardies’ Reports, Exchequer, fol.,1 vol., 1G55 — 1GG9 
Hare’s Reports, Chancery. 11 vols., 1841—1853 
Hawkins’s Pleas of the Crown, 2 vols. 

Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830— 
1832 

Hayes and Jones’s Reports, Exchequer (Ireland), 

1 vol., 1832—1834 

Hemming and Miller’s Reports, Chancery, 2 vols., 
18G2-18G5 • 

’s Reports, Common Pleas, fol., I vol, 1G27— 

1G31 

Hobart’s Reports, Common Pleas, fol, 1 vol, 1G13 
— 1G25 

Hodges’ Reports, Common Pleas, 3 vols., 1835— 
lb3 i 

Hogails Reports, Rolls Court (Ireland), 2 vols., 1816 

Admiralty, 1 vol., 

iobo — 

|y. Holt’s Equity Reports, 1 vol, 1845 

Hing's Bench, fol, 1 vol, 

lt)C5b — 1 <10 

F. Holt’s Reports, Nisi Prius, 1 vol, 1815—1817 
lioines Decisions, Court of Session (Scotland), 
fol, 1 vol, 1735—1744 

^K-1878^ Coltman’s Registration Cases, 2 vols., 

^S-18G7 1 vol, 

Heports, Exchequer, 2 vols., 

&°Wr Bench and 

^ri 2 vols., 182T-1S31 

rol!, 

Hutton’s Eepotts, Common Pleas, fol., 1 vol., 1617- 

Pleas, 2 vols., 


* « 


» • 


« • 


« m 


» • 


Irish Cha“ce?y^Erpmtri-"’ 

Irish Equ,tylpo?trr3 vr'7s3b 'liM 
Insh Law Kepofts, 13 volt^sl^^Tsi ' 
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I. L. T. 

* * • 

I. K. (preceded by dute) 

I. K. L. 

I. 

Ir. Circ. Cas. 

Ii'. Jur 

Ir. Ij. Kec. 1st ser. 

Ir. L. Rec. (n. s.) 

Irv. 


Iiish Law Times, — (current) 

since ISd'S \e.ij. [1S‘M] 1 I, U.) 

Irish Reports, Common Law, 11 vols., isijf} — 1,S77 
Irish Uoports. Eeputy. 11 vols.. I.SOH— is77 
Irish Circuit Cases, 1 vol., LS-ll— 18-13 
Irish Jurist, 18 vols., 1849— I8()G 

Law Recorder (Ireland) 1st series, 4 vols,, 1827— 
18lil 

Law Recorder (Ireland) Now Series, 6 vols., 1833 — 
1 838 

Iiyinejs Justiciary Reports (Scotland), o vols., lSo2— 


J. Rridg. 

J. P. . . 

J. Shaw, Just. 
Jac. 

Jac. & W. 

Jebb, C. C. 

Jobb & B. 

Jebb & S. 

Jenk. 

Jo. & Cur. 

Jo. & Lat. 

Jo. Ex. Ir. 

John. 

Johu. & H. 
Jur. 

Jur. (n. 8.) 
Just. Inst. 


Sir John Bridgman’s Reports, Common Pleas, fol 
1 vol., 1()13— 1n21 

Justice of tho Peace, 1837— (current) 

J. Shaw’s Justiciary Reports (.'Scotland), 1 vol., 1848 

Jacobs Reports, Chancery, 1 vol., 1821 1823 

Jacob and Walker's Reports, Chancery, 2 vols., 181!) 
“1 82 1 

Jebb’s (Vown Cases Re.served (Ireland), 1 vol., 1822 

Jebb and Bourke’s Reports, Queen's iJench (Ireland) 

1 vol., 1841— 1842 

Jebb and Symes’ Reports, Queen’s Bench (Ireland) 

2 vols., 1838— 1841 ^ 

Jenkins' Reports, 1 vol., 1220—1623 

Jones and Carey's Reports, Exchequer (Ireland), 
1 vol., 1838- 1839 ^ ’ 

Jones and La Touche’s Reports, Chancery (Ireland) 

3 vols., 1844 — 1846 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 
1 838 

Johnson’s Reports, Chancery, 1 vol., 1858— 18(i0 
186()” Reports, Chancery, 2 vols., 

Jurist Reports, 18 vols., 1837—1854 

Jiiiist Reports, New Series, 12 vols., 1855— 1867 

Justinian’s Institutes 


K & G 

K. & J 

K. B. (preceded by date) 
Karnes, Diet. Dec. 


Karnes, Rem. Dec. 


Karnes, Sel. Dec. 



Kel. 

Kel. W. . . 
Keny. 


• • 


« • 


• • 

• « 


« • 


Keane and Grant’s Registration Cases, 1 vol., 1854 

1 862 

Kay and Johnson’s Reports, Chancery, 4 vols., 
] 853 — 1853 

Law Reports, King’s Bench Division, since H)()0 
(e.(/., [19()1J2K. B.) 

Karnes, Dictionary of Decisions, Court of Session 
(Scotland), fol., 2 vols., 1540—1741 
Karnes, Remarkable Decisions, Court of Session 
(Scotland), 2 vols., 1716—1752 
Karnes, Select Decisions, Court of Session (Scotland) 

1 vol., 1752—1768 

Kay’s Reports, Chancery, 1 vol., 1853—1854 
Keble’s Reports, fol., 3 vols., 1661—1677 
Keen’s Iteports, Rolls Court, 2 v-ds., 1836—1838 

Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327 

1578 

^*^662 ” Reports, Crown Cases, fol., 1 vol., 

W. Kelynge’s Reports, fol., 1 vol., Chancery, 1730— 
1732; Kintf’s Bench, fol., 1731—1734 
Kenyon’s Notes of Cases, King's Bench, 2 vols. 
1753 — 1759 ’ 
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Abhukviations. 


Keny. (cii.) 

Kilkenau 

Knapp . . 
Kn. & Omb. 


L. A. 

L. & G. Ump. Plunk. . . 

Ij. & G. ieuqt. Sugd. 

L. & Welsh 

r^. G. R 

L. J. 

Ia J. (adm.) 

L. J. (BCY.) 

K. J. (c. r.) 

li. J. (eccl.) 
r>. J. (EX.) 

K. J. (ex. eq.) . . 

K. J. (k. b. or Q. B.) 

K. J. (m. c.) 

L. J. N. C. 

• • • • 

lj. j. (O. S.) 

J-tp-) 

Ij. J. (P. & M.) . . 

P. J. (P. c.) 

K. J. (p. M. & A.) 

Ij. M. & P. 

* * 

L. ll. .. .. 

L. R. A. & E. . . 

Ij. R. C. C. R. 

* * « I 

L. R. C. P. 

L. U. Eq. 

Ij. R. Exch. 

L. R. H. L. ■/. ;; 

Ij. R. Ind. App. 

^ Voi 

E. R. It. . . 

• • • 

L. R. P. C. 

L- R. P. & D 

E. R. Q. B. 

L. R. Sc. & Eiv.’ ‘ 

E. T. 

E.T.Jo." 

L. T. (0. «.) ; ; 


Chancery Cases in Vol. II. of Kenyon's Notes of 
Cases,' 17od—lT.'G 

Kilkemiu’s Decisions, Court of Session (Scotland), 
fol., 1 vol., ITdS — 1752 

Knapp’s Reports. Privy Council. 3 vols., 1S29 — 1836 
Knapp and Oiubler’s Election Cases, 1 vol., 18.34— 
1835 


i>oril Advocate 


Lloyd and Goold’s Reports temp. Plunkett, Chancery 
(Ireland), 1 vol., 1.S3-1 — 1839 
Lloyd and Goold’s Reports ttmp. Sugden, Chancery 
(Ireland), 1 vol.. 1835 

Lloyd and ANelsby’s Commercial and Mercantile 
Cases. 1 vol, 1829—1830 
Local Government Reports. 1902— (current) 

Law Journal, 1866 — (cuiTent) 

Law Journal, Admiralty, 1865—1875 
Law Journal, Bankruptcy, 1832 — 1880 
Law Journal, Chancery, *1822— (current) 

Law Journal, Common Pleas, 1822 — 1875 
Law Journal, Ecclesiastical Cases, 1866—1875 
Law Journal, Exchequer, 1830—1875 
Law Journal, Exchequer in Equity, 1835—1841 

Law Journal, lung’s Bench or Queen’s Bench, 
1822— (current) 

Law Journal, Magistrates’ Cases, 1826— 1S96 

Law Journal Notes of Cases, 1866—1892 (from 1893, 
see l.aw Journal) 

Law Journal, Old Series. 10 vols., 1823—1831 

Law Journal Probate, Divorce and Admiralty, 1875 
— (current) ’’ 

Mutrimouial Cases, 1S5S- 

18o9, 1866—1875 

Law Journal l^ivy Council, 1865-(cunent) 

*1860— [sGj’ and Admiralty, 

a!u!r’ ‘^“‘1 Pollock’s Reports, Bail 

toi t and Iractice, 2 vols., 1850—1851 
Law Reports 

^'VvoU^^Tst- Ecclesiastical Cases, 

Law R^eponsrCrow'cases Reserved, 2 vols., ISGo- 

Law Rent’s,’ Sob’at^and'D ® '®®5-187o 

1875 '^rooateand Divorce. 3 vols., 1865— 

Law 'ileporte "slfoteh auTh 

Law 'limes fcptper 

W 'X'rmee 18 «-ia 6 « 


« • 



Abijukviations. 


XXXVll 


Lane 

Lat. 

liaws. Reg. Cas. 
Ld. Raym. 

Leach 

Lee 


IjOe tern}!. Hard. 
Le. & Ca. 


Leon. 

Lev. 


• ^ 


Lew. C. C. 


Ley 

Lib. Ase. 

Lilly 

Litt. 

LofTt 

Long. & T. 

Lud. E. C. 
Lumley, P. L. C. 
Lush. 

Lut. 

Lut. Reg. Cas. . . 
Lynd 


Lane's Reports. Exchequer, fob, 1 vol., IBOo — Kill 
Ijatch’s Reports, King’s Ihnich, fob, 1 vol., IBJo — 1()2S 
Lawson’s Registration Gases, 1S8.) — (current) 

Lord RavmojHl’s Reports, King’s Bench and Common 
Pleas, 3 vols., IGB-l— 1732 
Leach’s Crown Cases, 2 vols., 1730 — 1814 
Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 17.’)2 — 
17oS 

T. Leo’s Cases^e/a/). Ilardwicke, King’s Bench, 1 vol., 
1733— 173S 

Leigh and Cave’s Crown Cases Reserved, 1 vob, ISOl 
— 18 (m 

Leonard’s Reports, King’s Bench. Common Pleas 
and Exchequer, fob, 4 parts, lod2 — Kilo 
Levinz’s Beports, King’s Bench and Common Pleas, 
fob, 3 vols., IGGO— IGOG 

Lewin’s Crown Cases on the Northern Circuit, 
2 vols., 1822—1838 

Ley’s Reports, King’s Bench, fob, 1 vob, 1G()8 — 1G29 
Liber Assi.saruni, Year Books. 1 — ol Edw. III. 
Lilly’s Reports and Pleadings of Ca.ses in Assize, fol., 
1 vob 

Littleton’s Reports, Common Pleas, fob, 1 vob, 1027 
— 1G31 

LotTt’s Reports. King’s Bench, fob, I vob, 1772 — 1774 
Longfield and Townsend’s Reports, Exchetjuer (Ire- 
land), 1 vob, 1841 — 1842 
Luders’ Election Case.s, 3 vols., 1784 — 1787 
TiUmley’s Poor Law Cases, 2 vols., 1834 — 1842 
Ijushington’s Rejmrts, Admiralty, 1 vol., 18.79—1802 
Sir E. JiUtwyche’s Entries and Reports, Common 
I’leas, 2 vols., 1G82— 1704 

A. J. Ijutwyche’s Registration Cases, 2 vols., 1813 — 
l8o3 

Lyndwood, Provinciale, fob, 1 vob 


M. & S 

M. & W 

Mac. & G. 

Mac. & H. 

M-Cle 

M’Cle. & Yo. . . 

Macfurlane 

Macb & Rob. 

Macph. (Ct. of Sess.) 

Macq 

Macr 

Madd 

Madd. & G. 

Madox 

Madox, Exch. . . 
Man. & G. 


Maule and Selwyn’s Reports, King’s Bench, G vols., 
1813—1817 

Meeson and AYolshy’s Reports, Exchequer, IG vols., 
183G— 1847 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 
1849— 18o2 

Macrae and Ilertslet’s Insolvency Cases, 1 vob, 
1847—1852 

M'Cleland’s Reports, Exchequer, 1 vob, 1824 

M‘Cleland and Younge’s Reports, Exchequer, 1 vol., 
1824—1825 

Macfarlane’s Jury Trials, Court of Session (Scotland), 
3 parts, 1838—1839 

Maclean and Robirnsou’s Scotch Appeals (House of 
Lords), 1 vob, 1839 

Macphersoii, Court of Session (Scotland), 3rd series, 
11 vols., 18G2— 1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849— 18G5 

Macrory’s Patent Cases, 2 parts, 1847 — 1856 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1821 

Maddock and Geldart’s Reports, Chancery, 1 vob, 
1819—1822 (Vob VI. of Madd.) 

Madox’s Eormulare Anglicanuin 

Madox’s History and Antiquities of the Exchequer, 
2 vols. 

Manning and Granger’s Reports, Common Pleas, 
7 vols., 1840 — 1845 



XXXVlll 


Man. & Ry. (k. b.) 
Man. & Ry. (m. c.) 
Mans. 


Mar. L. C. 

March 

Marr. 

Marsh. 

Muvn. 


Mp" 

Mer. 

Milw. 

^ • *4 

Mod. Rep. 

Mol. 

* % 

Mont. 

Mont. & A. 

4 4 

Mont. & B. 

» • 

Mont. & Ch. 

Mont. D. & Be G. 

Mont. & M. 

Moo. P. c. C. 

Moo. P. C. C. (x.'s.) 

Moo. Iml. App. 

Moo. & P. 

• • 

Moo. & S. 

• • 

Mood. & M. 

Mood. R, 

Mood. C. C. 

Moore (k. b.) 

Moore (c. p.) 

Mor. Biot. 

• • 

Morr. 

Mo 8. 

Murp. & 


• • 


Murr. 

My. & Cr. 
My. & K. 


Abbkeviatiox.s. 

Manning and Rvland's Reports, King’s Bench, 

0 vols., 1827— iSIjO 

Manning and Ryluiid’a Magistrates’ Cases. 3 vols. 
1827— 1 8110 

Malison’s Bankruptcy and Company Cases, 1893 — 
(cun-ent) 

Mantiine Law Reports (Crookford). 3 vols., IStiO— 

lHi 1 

Mulch’s lieprirts, King's Bench ami Cumnion Tlcas, 

1 vol.. 1831)- 1 (HO ’ 

Man-iott's Decisions, Admiralty, 1 vol., 177(J— 1779 
® Common Pleas, 2 vols., 1813— 

lolo ’ 

Mavnunra Repoi ts, Exchequer Memoranihi of Eihv. 

'■'Ji''''”""® r Cases, 2 vols., 1S8«— 1891 

Mhwur Pr Ch'^icery, 3 vols., 1815— 1817 
M^umU Ecclesiastical Reports (IrelaiKl), 1 vol., 1819 

Modern Reports, 12 vols., ieG9_1755 
^ 1831 ” ^ Chancery {Ireland), 3 vols., 18(18— 

Montagu’s Rep,„ts, Bankruptcy, 1 vol I8’>9-18 !-> 
Mon^ Ayrton’s Ropir.s; Ba^kru,!^^ 3 

''';;:!;^.s 33 ^ voi.. 

1838— iw'i) ® Reports, Bankruptcy, 1 vol., 

> voi!, Reports, Bankruptcy, 

te’s Rri'vv^Councif c''’ 

1SB2-1S73 Cases, New ISeries, 9 vols., 

1836-hS72'‘ Cases, Privy Council, 14 vols., 

1827-l8:ir'"“®Cf<iports, Conimon Pleas, 5 vols., 

1S31-i!sm““'‘ Reports, Common Pleas, 4 vols., 
Mojidy and Malkin’s Reports, Nisi Pnns, I vol., 1826 

^lS-lt44''‘’‘"*“"'“ P'i'is, 2 vols., 

■ ^ yo.s., .824- .844 

HS5-ih2(i '“P""'®' R'-og’e Bench, fol., 1 vol., 

^B.^Mo_ore’s Reports, Common Pleas, 12 vols., 1817 

»83< ** iieports, E.xchequer, 1 vol., 

Court (Seotland), 5 vols., 

- ^ 

-isw"’ CWcj, 3 ,0l3.. 



AliBllEVlAriOXS. 


XXXIX 


Nels. 

Nev. & M. (k. b.) 

Nev. & M. (m. c.) 

Nev. & P. (k. b.) 

Nev. & P. (m. c'.) 

New Mag. Cas. . . 

New Pract. Cas. 

New Rep. 

New Sess. Cas. . . 

Nolan 

Notes of Cases . . 
Noy 

O. Bridg. 

O’M. & ir. 

Owen 

P. (preceded by date) 

P. D 

P. "Wins. . . 

Palm. 

Park. 

Pat. App. 

Puter. App. 

Peake 

Peake, Add. Cas. 
Peck. 

Per. & Dav. 

Per. & Kn. 

Ph 

Phil. El. Cas. . . 
Phillim. . . 

Phillim. Eccl. Jud. 

Pig. & E. 

Pitc 

Plowd. . . 

PoU 

Poph. 


Nelson’s Reports, Chancery, 1vol., lG2.i — 1(>{)2 
Nevile and xManuing’s Reports, King s Bench, G vols., 

is:j 2— i«s:h> 


Nevile and Manning’s Magistrates’ Cases, vols., 

1S:J2— is;l(> 

Nevile and Perry's Reports, King’s Bench, li vols., 

is;p>— is:is 

Nevile and Perry’s Magistrates’ Case.s, 1 vol., ISdG — 
1H37 

New ^[agistratos' Cases (Bittleston, Wise and 
Parnell), 2 vol.s., 1844 — 1848 
New Practice Cases (Bittleston and Wise), 3 vols., 
1844—1848 

New Reports, 6 vols., 18G2 — 1805 
New t^essions Magistrates’ Cases (Carrow, llamer- 
ton. Allen, etc.), 4 vols., 1844 — 1851 
Nolan's Magistrates’ Cases. 1 vol., ITtU — 1793 
Notes of Cases in the Ecclesiastical and Maritime 
Courts, 7 vols., 1841 — 1850 
Noy's Reports, Iving’s Bench, fol., 1 vol., 1558 — 1619 


Sir Orlando Bridgman’s Reports, Common Pleas, 
1 vol.. 1660— 1()(>6 

O’Malley and llardcastle’s Election Cases, 1869 — 
(current) 

Owen’s Reports, King’s Bench and Common Pleas, 
i'ol., 1 vol., 1557 — 1614 


Law Reports. Probate, Divorce, and Admiralty Divi- 
sion, since 1890 {e.t/., [1891] P.) 

Law Reports, Probate, Divorce, and Admiralty Divi- 
sion, 15 vols., 1875 — 1890 

Peero Williams’ Reports, Chancery and King’s 
Bench, .3 vols., 1695 — 1735 
Palmer’s Reports, King’s Bench, fob, 1 vol., 1619 — 
1629 

Parker’s Reports, E.xchoquer, fob, 1 vob, 1743 — 
1766 

Patou’s Scotch Appeals, lIou.se of Lords, 6 vols., 
1726—1822 

Patorsoii’s Scotch Appeabs, House of Lords, 2 vols., 
1851 — 1873 

Peake’s Reports, Ni.si Priu.s, 1 vob, 1790 — 1794 
Peake’s Additional Cases, Nisi Prius, 1 vob, 1795 — 
1812 

Peckwell’s Election Cases, 2 vols., 1803 — 1804 
Perry and Davison’s Reports, (iueon’s Bench, 4 vols., 
1838—1841 

Perry and Knapp’s Election Cases, 1 vob, 1833 
Phillip.s' Reports, Chancery, 2 vols., 1841 — 1849 
Philipps’ Election Cases, 1 vob, 1780 
J. Phillimore’s Ecclesiastical Reports, 3 vols., 1754 — 
1821 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 vob, 
1867—1875 

Pigott and Rodwell’s Registration Cases, 1 vob, 1843 
—1845 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488— 
1624 

Plowdon’s Reports, fob, 2 vols., 1550 — 1579 
Pollexfen’s Reports, King’s Bench, fob, 1 vol. 1670 
—1682 

Popham’s Reports, King’s Bench, fob, 1 vob, 1591— 
1627 
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Abdueviatioxs. 


Pow. Pv. & I) 

Prec. Ch 

Price 

Q. P 

Q. B. (preceded by date) 
Q. 13. I) 


P. 

P. (Ct. of Seps.).. 

P. P. C. . . 

P. P. 

p.s.c. ;; 

Past. 

Payii. 

Peal Prop. Cas. 

Pep. Ch. .. 

Pick. & M. 

* ♦ ♦ 

Pick. & S. 

• • • • 

Pidg. temp. U. , . 

Pidg. L. & S. 

Pidg. Pari. Pep. 

Pob. Peel. 

Pob. L. & w. ■ ; 

* • 

Pobert. App. 

Pobiji. App. 

Poll. Abr. 

Roll. Pep. 

Pom. 

« 4 

Pose 

Ross, L. C. 

Rowe 

♦ ♦ 

R«l. Cas. 

Russ. 

Russ. & M. 

♦ « 

• « 

Russ. & Py. 

• • 

Ry- & Can. Cas. 

S :: 

• • 

« • 

S. c, 

C. (preceded by date) 

S.-G. 

Salk. 


Power. Podwell, aiid Dew’s Election Cases, 2 vols., 
1.S4H— l.S.;G 

Precedents in Chancery, fob, vol., 16S9— 1722 
Price's Peports, Exchequer, 13vols., 1814— 1824 

Queen's Bench Peport.s (Adolphus and Ellis, New 
Series). IS vols.. 1.S41 — 1852 
Law Peport.s, Queen's Bench Division, 1891—1901 
(c.j/.. [1891] 1 (I B.) 

Law Peports, Queen’s Bench Division, 25 vols.,. 
1875—1890 

The Reports, 15 vols., 189.3—1895 

Pettie, Court of Ses.sion Cases (Scotland), 4th series, 

25 vols., 1873-1898 

Reports of Patent Cases, 1884 — (current) 

Revised Peports 

PiUes of the Supreme Court 
Pastell’s Entries 

Earner’s Tithe Cases, .3 vols., lo7o-17S2 
Eeal Eroperty Cases, ■> vols., 18t3— 1347 
Eeports in Chancery, fol., 3 vols., 1615—1710 

imncn, i Chancery. 1744—1740. 

1 vori79;ri'i793 

Enlgew^^'sV,,, Reports (Ireland), 3 vols., 

17oiI-17'o7-™'‘'‘' liouse of Lords, 1 vol.. 

®1840 -"is 4 i“‘‘^'' 2 vols., 

Eollc-sEeirar^KiL”!]^ 'o'-. 2 vols. 

Eomilly’s Notes ? ™’«-’ '‘"■'-1625 

17, S7 ^ I^'l'i'ty. ' l»i-t, 1772- 

Boees Eeports, Eankmptcv, 2 vols Isin i«ik 
P oss’s Leudinc Casp«» iu oIL 
and Scotland). 3 vols. Baw (England 

1823 (Bughiiid and Ireland), 1 vol, 1798— 

Campbells Ruling Cases 25 vnlc 

Russell's PenortK P» ; ’ 

Russell and Mylne%In^T ^^-''1-1829 

—1833 ^ 2 vols., lS2i> 

1800— ® Crown Cases Reserved, 1 vol., 

Railway and Cand Tmffi’.P"'"” ’865-1854 

Ryan and Moody's Pemts^N' ’■ 

—1826 ^ reports, Nisi Prius, 1 vol., 1823^ 


^me Case 

['80S] S^al”'' (Scotland), since 1900 {e.g.. 

s Eeports, King’s Bench. 3 vols., 1689-1712 


AuiUiKVIATlONS. 


xli 


Sau. Sc. 

Saund, 
SauTul, & A. 

Sauiul. & ]3, 

Sauiui. & C. 

Saund. (fc 


Sav. 


Saj'. 


Sc. Jur. .. 

Sc. L. 

Sell. & Lef. 

Sc. li. H 

Scott 

Scott {x. K.) 

Sea. & Sm. 

Sel. Cas. Ch. 

Sess. Cas. (k. b.) 
Sh. & Mad. 

Sh. (Ct. of Sess.) ' 

Sh. Dig 

Sh. Just.. . 

Sh. Sc. App. 

Sh. Toind Ct. 

Shep. Touch. 

Show. 

Show. Purl. Cas. 
Sid 

Sim. 

Sim. (n. s.) 

Sim. & St. 

Skin 

Sm. & Bat. 

Sm. & G 

Smith, K. B. . . 

Smith, L. C. 

Smith, Reg. Cas. 
Smythe . . 


Sausso and Seullv’s Reports, Rolls Court (Ireland), 

1 vol.. is;i7— ISIO 

Saunders's Reports, King's Bench, 2 vols., lOdO— 1672 
Saunders and Austin’s Locus Shiudi Reports, 2 vols., 
lS9o— RKH 

Saunders and Bidder’s Locus Standi Report-^, 190o — 
(current) 

Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 
— 1S4S 

Saunders and Macrae’s County Courts and Insolvency 
Cases (County Courts Cases and Appeals, Vols. 11. 
and III.), 2 vols.. 1852— ISoH 
Savile’s Reports. Common Pleas, fol, 1 vol, 1580 — 
1591 

Saver’s Reports, King's Btumh, fol, 1 vol, 1751 — 
1756 

Scotti.di Jurist, 46 vols., 1829 — 1873 
Scottish Law Reporter, 1865 — (current) 

Schoales and Lefroy’s Reports, Chancery (Ireland), 

2 vols., 1802—1806 
Scots Revised Re])orts 

Scott’s Reports. Common Pleas, 8 vols., 1831 — 1840 
Scott’s New Reports, Common Pleas, 8 vols., 1840 — 
1845 


Searle and Smith’s Reports, Probate and Divorce, 
1 vol, 1859— 1860 

Select Cases in Chancery, fol, 1 vol, 1685 — 1698 
(Pt. III. of Cas. in Ch.) 

Se.ssions Settlement Cases, King’s Bench, 2 vols., 
1710—1747 

Shaw and Madean'.s Scotch Appeals, Ilousoof Lords, 
3 vols., 1835—1838 

Shaw, Court of Session Cases (.Scotland), 1st series, 
16 vols., 1821—1838 

P. Shaw’s Digest of JJecisions (Scotland), ed. by Bell 
anil Lamond, 3 vols, 172() — 1868 

P. Shaw’s Justiciurv Decisions (Scotland), 1 vol., 
1819—1831 

P. Shaw's Scotch Appeals, House of Lords, 2 vols., 
1821 — 1824 

P. Sliaw’s Teind Court Decisions (Scotland), 1 vol, 
1821 — 1831 


Sheppard’s Touchstone of Common Assurances 

Shower’s Reports, King’s Bench, 2 vols., 1678 — 1695 

Shower’s Cases in Parliament, fol, 1 vol, 1694 — 1699 

Sidertin’s Reports, King’s Bench, Common Pleas, 
and ICxclicipier, fol, 2 vols., 1657 — 1670 

Simons’ Reports, Chancery, 17 vols., 1826 — 1852 

Simons’ Reports, Chancery, New Series, 2 vols., 
1850—1852 

Simons and Stuart’s Reports, Chancery, 2 vols., 1822 
—1826 

Skinner’s Reports, ICing’s Bench, fol, 1 vol, 1681 — 
1697 

Smith and Batty’s Reports, King’s Bench (Ireland), 
1 vol. 1824—1825 

Smale and Gillard's Reports, (Chancery, 3 vols., 1852 
—1858 

J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 
1806 

Smith’s Leading Cases, 2 vols. 

C. L. Smith’s Registration Cases, 1695 — (current) 

Smythe’s Reports, Common Pleas (Ireland), 1 vol, 
1839—1840 
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Abbreviations. 


Sol. Jo. .. 
Spinks 
Stair Rep. 

Stark. 

State Tr. . . 
State Tr. (n. s.) 
Stra. 

Stu. M. & P. 
Sty. 

r 

Sw. 

Sw. & Tr. 

Swan. 

Swill. 

SjTne 


T. &M. .. 

T. Jo. . 

T. L. R. . . 
T. Eaym. 

Tainl. . . 
Taunt. . . 

Tax Cas. . . 
Term Rep. 


Toth. 

Trist. ;; 

ludor, L. C. Merc. Law 

Tudor, L. C. Real Prop 

i’uni. & R. ^ ■ 

• * • . 

Tvr. 

Tyr. &Gr. 


Vaugh. .. 
Vent. 

% 9 

Vern. 

Veru, & Scr. 
Ves. 

Ves. & B.’ ’ 

Vee. Sen. 
Vin. Abr. 
Vin. Supp. 

W. Jo. 


N. (preceded by date) 


Solicitors’ Journal, lSo6 — (current) 

Spinks’ Prize Court Cases, 2 parts, 1854 — 185G 
Stair's Decisions, Court of Session (Scotland), fol., 
2 vols., 16G1 — 1681 

Starkie’s Reports. Nisi Prius, 3 vols., 1814—1823 
State Trials, 34 vols., 1163—1820 
State Trials, New Series, 8 vols., 1820—1858 
Strange’s Reports, 2 vols., 1716—1747 
Stuart, Milne, and Peddie’s Reports (Scotland) 
2 vols., 1851—1853 

Style's Reports, King’s Bench, fol., 1 vol., 1646— 
1655 

Swabey’s Reports, Admiralty. 1 vol., 1855— 1859 
Swabey and Tristram’s RepoVts, Probate and Divorce, 
4 vols., 1858—1865 

Swanston’s Reports, Chancery, 3 vols., 1818—1821 

bwinton’s Justiciary Reports (Scotland), 2 vols., 1835 

Syine’s Justiciary Reports (Scotland). 1 vol., 1826— 

® Criminal Appeal Cases, 1 vol., 

Sir T. Jones's Eeporfs, King’s lieucb ami Common 
Pleas, fol 1 vol., l(i(i<J_ltiS4 
ilie l.mes Law Reports, lSS4-(curreut) 

iL-i™ “ 

^ 1829-1830 

1819 IS"'- 

Tax Cases, 1875— (current) 

“‘“I East), fol., 8 vols., 1785 

in Chancery. 1 vol., 1559-1646 

TudorfLem^^^^ ^ lHTJ-1892 

Law ^ ^61'Ciiutile and Maritime 


Tudor 8 Beading Cases on Real Property 
jer^and Russell’s Reports. Chancer^ 1 vol., 1822 

Tju^whitt 5 vols., 1830—1835 

1835-1836 ® Exchequer, 1 vol., 

Common Pleas, fol., 1 vol.. 1666 

' Commo^Csl^'w:. 


Vernon and ScrivpX c 1680-1719 

land), 1 vol., 1786—1788^'^*^^* ICing’s Bench (Ire- 

Ves^^ Repm“r'Jh 

— 1814 ^epoits, Chancery, 3 vols., 1812 

Supplement to Viner’s^Tr®'!,'^ Jol., 22 vols. 
Equity, 6 vols. Abridgment of Law and 

PleasffoL* ] vof “f KO-tlan Common 

‘Osfef Notes, 1866-(currout 


W. R. 
\YaUis 


Abbreviations. 


xllii 


Web. Pat. Cas. 
Welsh, Reg. Cas. 
Went. Off. Ex. . . 
West 

West temp. Hard. 

West. Tithe Cas. 
White 

White & Tud. L. C. 
Wight. . . 

Will. Well. & Dav. 

Will. Well. & H. 

Willes 

Wilm 

Wils 

Wils. & S. 

Wils. (cn.) 

Wils. (EX.) 

Win 

Wm. B1 

Wm. Rob. 

Wins. Saund. 

Wolf. & 13. 

Wolf. & D. 

WoU 

Wood . . 


Weekly Reporter, o4 vols., lSj2 — 1900 
Wallis’s Reports, Chancery (Ireland), 1 vol., ITGh — 
1791 

Webster's Patent Cases, 2 vols., UJ02 — lS5o 
Welsh's Registry Cases {Ireland), 1 vol., lb.'32 — 1840 
Wentworth’s Ollice and lluty of Executors 
West’s Rejmrts. House of Lords, 1 vol., 18.89 — 1841 
West’s Reports temp. liardwicke. Chancery. 1 vol., 
1780—1740 

W’estern’s London Tithe Cases, 1 vol., lo92 — 1822 
White's Justiciary Reports (Scotland), 8 vols., 1880 
— 1890 

White and Tudor’s Leading Cases in I'kiuity, 2 vols. 
Wightwick’s Reports, Exchequer, 1 vol., 1810 — 1811 
Wbllmore, \Volluston, and Davison’s Reports, Queen’s 
Bench and Bail Court, 1 vol., 1887 
Willmore, Wollaston, and Hodges’ Reports, Queen’s 
Bench and Bail Court, 2 vols., 1888 — 1889 
Willes’ Reports. Coiuinon Pleas, 1 vol., 1787 — 17oS 
Wilinot’s Notes of Opinions and Judgments, 1 vol., 
17o7 — 1770 

G. W'ilson’s Reports, King’s Bench and Common 
Pleas, fob, 8 vols,, 1742 — 1774 
W'ilson and »Shaw's Scotch Appeals, House of Lords, 
7 vols., 1825 — 1885 

J. "Wilson’s Reports, Chancery, 2 vols., 1818 — 1819 
J. Wilson’s Reports, Exchequer in Ecpiity, 1 part, 
1817 

Winch’s Reiiorts, Common Pleas, fob, 1 vob, 1621 — 
1G25 

William Blackstone’s Reports, King’s Bench and 
Common Pleas, fob, 2 vols., 1746 — 1779 
W'illiam Robinson’s Reports, Admiralty, 8 vols., 1838 
—1850 

Williams’ Notes to Saunders’ Reports, 2 vols. 
W'^olferstan and Bristowe’s Election Cases, 1 vob, 
1809—1864 

W’olferstan and Dow’s Election Cases, 1 vob, 1857 — 
1858 

Wollaston’s Reports, Bail Court and Practice, 1 vob, 
1840—1841 

Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 


Y. & C. Ch. Cas. 

Y. & C. (ex.) 

Y. & J. . . 

Y. B. . . 

Yelv. 


Younge and Collver’s Reports, Chancery Ca.ses, 
2 vols., 1841 — 1848 

Younge and Collyer’s Reports, Exchequer in Equity, 
4 vols., 1884—1842 

Younge and Jervis’ Reports, Exchequer, 8 vols., 
1826—1880 
Year Books 

Yelvertou’s Reports, King’s Bench, fob, 1 vob, 1602 
— 1618 

Younge’s Reports, Exchequer in Equity, 1 vob, 1830 
—1882 


You. 


« • 


• « 





9 Hen. 3. c. 5. 

51 Hen. 3, c. 4. 

62 Hun. 3, c. 4. 

c. 15. 

3 Kihv. 1, c. 1. 

13 EJw. 1, stat. 4. 

c. 1. 
c. 5. 
c 42 

IS Kdw. 1, e. 1. 

35 Edw. 1, stilt. 2. 

9 Edw. 2, stat. 1, c. 6. 

c. 9. 
c. 13. 

17 Edw. 2, stat. 1, c. 8. 

stat. 2, c. 14. 
c. 16. 

1 Edw. 3, stat. 2, c. 2. 

18 Edw. 3, stat. 3, c. 1. 
26 Edw. 3, stat. 4. 
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Part I. — Definitions. 


Definition of 
descent and 
distribution. 


Intestacy. 


1 . Descent means taking real estate by inheritance, that is, as 
heir of the former holder («)• Distribution means the division of 
the personal estate of a deceased person among his next of kin. 

In order that property may be subject to the ordinary rules 
legulating descent or distribution it must be property which the 
deceased owner, if of testamentary capacity, could have disposed of 
by will and has not effectually done so {b). With respect to such 
property there is an intestacy. 

2. Intestacy may be either total or partial. Total intestacy 
occurs where a man makes no effective testamentary disposition of 
any of the property of which he is comjjetent to dispose by will. 
Partial intestacy occurs where a man makes a testamentary dis- 
position of part only of the property of which he is competent to 
dispose by will (c). If a testator does not by his will make an 
effective disposition of the whole of his disposable property, such 
propert)' as he does not dispose of devolves as if no will had 


V. llnkley (?867), L. R. 4 Eq. 216, at p. 220; see also Co. Litt. 
2.1 < a. ‘ ‘ A descent is a means whereby one doth derive his title to certain lands 
c ancestors ” (Co* Litt. 13 b). The Inheritance Act, 1833 

(.1 & 4 W ill. 4, c. 106), s. 1, defines descent as meaning “ the title to inherit land 
by reason of consanguinity as well where the heir shall be an ancestor or 
collateral relation as where he shall be a child or other issue.” The law of 
descent to foreign immovables will be found under title Contlict of Laws, 
Vol. VI., p. 218. 

(6) For testamentary capacity, and other matter relating to the disposition of 
property by will, see title Wills. This definition is scarcely applicable to the 
case of entailed property, as to which see p. 12, post. 

(c) Compare Re TxviyFs Estate, Twiyy v. Black, [18921 1 Ch. 579 ; and see 

Intestates Estates Act, 1884 (47 & 48 Viet. c. 71), s. 7, which provides that where 

any beneficial interest in the real estate of any deceased person, whether the 

estate or interest of such deceased person therein was legal or equitable, is 

owing to the failure of the objects of the devise or other circumstances happen- 

mg before or after the death of such person in whole or in part not effectuaUy 

disposed of, such person shall be deemed for the purposes of the Act to have died 

intestate in respect of such part of the said beneficial interest as is ineffectually 
disposed of. 


Real estate. 


Personal 

estate. 
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been made. And even if a testator in terms devises his r^l e^iSe,^ i. 
at It IS clear that the devisee is merely a trustee on a trust which Definition 

tails, and the will contains no residuary devise, the devisee holds 

such leal estate in trust for the testator’s heir-at-law as if the 
testator had died intestate in respect thereof ((/). 

3. “ Eeal estate ” is a term of art, a technical term well under- 
stood (c) It includes manors, advowsons, messuages, lands, tithes, 
rents and hereditaments, whether freehold, customary freehold' 
tenant right, customary or copyhold, or of any other tenure, and 
whether corporeal, incorporeal, or personal, and any undivided share 

thereof, and any estate, right, or interest (other than a chattel 
interest) therein (/). 

4. Personal estate ” includes leasehold estates and other 
chattels real, and also moneys, shares of Government and other 
funds, securities for money (not being real estate) ((/), debts, choses 

(rf) J^lmIckstnn V. Bron.n (1801). 6 Ves. o2 ; and see p. 28, post, as to the 
right of an executor to take undisposed-of residue beneficially 
(c) Butler v. Butler (1884), 28 Ch. D. GO, per Chitty, J., at p. 71. 

(/) ills Act, 1837 (7 ’Will. 4 & 1 Viet. c. 2G), s. 1. Compare the definition 
of ‘ and m the Inheritance Act, 1833 (3 & 4 Will. 4, c. lOG), s. 1 ; “ The word 
‘ land shall extend to manors advowsons messuages and all other hereditaments 
whether corporeal or incorporeal and whether freehold or copyhold or of any 
other tenure and whether descendible according to the common law or according 
to the custom of gavelkind or borough English or any other custom and to 
money to be laid out in the purchase of land and to chattels and other iiorsonal 
property transmissible to heirs and to any share of the same hereditaments and 
properties or any of them and to any estate of inheritance or estate for any life or 
lives or other estate transmissible to heirs and to any possibility right or title of 
entry or action and any other interest capable of being inherited and whether 
the same estates possibilities rights titles and interest or any of them shall be in 
possession reversion remainder or contingency.” The division of iiroperlv into 
real estate and “personal estate” onlv roughly corresponds with the inore 
natural division into “ immovables ” and “ movables ” ; and is derived historically 
from the technical names of the remedies formerly given by English law to 
persons deprived of their property. The action which might be brought by a 
person wrongfully dispossessed of land or property of the same nature as land 
was called a “real action” or an action j /< rem, because the remedy was tho 
lestoiation of the res or land itself ; but a person wrongfully dispossessed of 

_ 1 I . ■ , icli may attend the owner’s person 

wherever he thinks proper to go” (2 Bl. Com. 1G/ was only entitled to bring an 

in jtersonam against the wrong-doer, claiming as his remedy an order 
against that person for payment of damages. As to these forms of action, see 
1 e ACiiON, Vol. I., p. 31 . The phrase “ lauds tenements and hereditaments ” 
was used as convertible with “real property,” but as it included all property 
w ch was the subject of tenure and inheritable by the heir, real propertv has 
mean not merely land, but all such other property as is of like nature 
wi h It, e.fp, titles of honour, chattels ann^*xed to the lands, heirlooms, and title 
ee 8. bo also easements, rights of common, and rents issuing out of the land 
are^ hereditaments, though incorporeal, and are of the nature of real estate. 

eir ooms are such chattels as by special local custom are annexed to certain 
land so as to devolve with it (Co. Litt. 18 b). The popular uso of the word 
ir corns to denote chattels settled by will or .settlement so us to go with 
cer in laud is not strictly accurate, and such chattels devolve on the personal 
repiesentatives of the first person who takes a vested estate of inheritance. See 
also titles Ieusonal Piioperty ; Real Pkoperty .vijd CnAxrELS Real. 

\fj) f the owner of an equity of redemption, on paying off a mortgage by 
emise, prevents the mortgage debt from merging by a declaration that it shall 
ept alive for his protection against mesne incumbrances, and then dies 

B 2 
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Descekt axd Distribution’. 


Part I. 

Definitions. 


Devolution of 
real estate 
on de.it h. 


in action, lights, credits, goods, and all other property whatsoever 

vhich by law devolves upon the executor or administrator, and any 
share or interest therein (//). 


Part II. — Devolution of Real and Personal 

Estate. 


Sect. 1. Real Estate hclonfiwff to Deceased Beneficially. 

5. On the death intestate before the 1st January, 1898, of 
a lenehcial owner of real estate, it devolved immediately upon 
nis heir, who was ascertained in accordance with the rules here- 
atter set out, subject (in cases where such rights attached) to 
rights of dower, free bench and curtesy (/), and subject also, since 
le 1st September, 1890, to the widows' right under the Intestates’ 
^.states Act, 1890 (A), in cases where that Act applied {/). Such 
estate was also liable, in a due course of administration, for the debts 
of the intestate [m). In cases, however, of death on or after the 
st January, 1898, such of the real estate of the deceased person 
as was vested in him without a right in any other person 
0 take by survivorshij') (other than land of copyhold tenure or 
customary freehold in any case in which an admission or any act 
hy the lord of the manor is necessary to perfect the title of a 
purchaser from the customary tenant) («) vests in his personal 
representative or representatives from time to time as if it 


debt will pa., as personalty even if expre.s8ed to be 
[Tsm9] 1 and assigns {Re Gibhon, Moore v. Gibbon, 

p Act, 1S37 (7 Will. 4 & 1 \ ict. c. ‘id), s. 1. Leaseholds are personal 

thi f ‘I was tonnerly considered that a lease was merely a contract for 

demised. If the tenant was wrongfully di.spossessed, 
he had no right of action to recover the land itself, but could onh bring an 

^ ^ ‘ ^ objects of property may be either 

Kwfnl tf rV ' i to the surrounding circumstances ; thus deer in a 

® considered as forming part of the 

u heritunce but if reclaimed and confined by the owner, they become part of 

VnlT? ^ Willes, 4fi ; see also title Animals, 

1«?.S «, ^ ^ f ^xtures are in some cases treated as passing with the 
land, and in others as being separable from it. And even land itself, if owned 

1 if ‘Pf partners treated as personalty, and 

nL?: AM:eeTG,yX' " “ “> 

nn Ai !“ ‘‘“n trench and curtesy, see titles Copyholds, VoI. Vin., 
^\k) o‘i & 5i V?ct ci'al Property aa'd Chattels Eeal, 

(0 See p. 1(>, />osf. 

{ m ) See title Executors axd ^Administrators 

(a) Laud Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 1 (4) The rvonliug of 

t^uTv wonertv lh"“h “‘e toil and even a life estate, and 

a Mrs,m wdh a i " I “ ' '^ol estate vested in 

he ‘ok*" ky survivorship,” appears to 

etLe ‘ L* ^ the deceased was seized in joint tenancy with another or 
others who sniwived him. But having regard to the Act a whole and to 


Paut II. — Devolution of Real and Personal Estate. 
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were a chattel real(o), to be held with and subject to the powers, 
rights, duties, and liabilities meutioned in the Land Transfer Act, 
1897 (a), ill trust for the persons by law beneficially entitled 
thereto, and such persons have the same power of requiring a 
transfer of the real estate as persons beneficially entitled to 
personal estate have of requiring a transfer of such personal 
estate (h). 

6. The legal estate vests in all the executors irrespective of the 
question whether they have obtained prohate or not (c), inasmuch 
as an executor derives his title from the will and not from 
probate (d) ; but it seems that the estate will be divested by 
the executor renouncing probate (c). In case of an intestacy, 
inasmuch as an administrator derives his title from the grant of 
letters of administration and not from the will (,/'), it has been 
held that until administration is taken out the legal estate in the 
intestate’s land devolves on his heir-at-law ((/). 

Sect. 2. — Real Estate held by l>eceased as Trustee or Mortyayre. 

7. Trust or mortgage estates vested in any person dying since 
the year 1881 devolve as if they were chattels real (notwith- 
standing any testamentary disposition by him) and become vested 
in his personal representative or representatives, who may dispose 
of and deal with such estates as if the same were chattels real 
vesting in him or them. For this purpose the personal represen- 
tatives for the time being of the deceased are deemed in law his 
heirs and assigns within the meaning of all trusts and powers (//). 


the words ‘‘ notwithstanding any testamentary disposition ” contained in s. 1, 
it is submitted that it applies only to such real estate, whether legal or ecjiiit- 
able {Re Somerville and Turner's Vontrnct, [IDO.’l] 2 Ch. 68.'3), as the deceased 
was competent to dispose of by will. If this is the correct interj)retatiou, the 
words “ real estate ” in this Act do not include estates tail, life estates, or any 
inalienable realty, such as titles of honour. 

fo) Laud Transfer Act, 1897 (GO & G1 Viet. c. Go), e. 1 (1). 

(a) GO & Gl Viet. c. Go. These powers, rights, duties and liabilities are set 
out ID sub-s. 2, G and 4 of s. 2, and in s. G and 4 of the Land Transfer Act, 1897 
(GO & Gl Viet. c. 65). They are administrative and do not atl’ect the benedcial 
ownership. See title Executors and Administrators. 

(5) Land Transfer Act, 1897 (GO A Gl Viet. c. Go), s. 2 (1). 

(c) Rt Rawley and London and Provincial Hank, [1900] 1 Oh. 58. 

(d) Smith V. Milks (1786), 1 Tenn Hep. 475, at p. 480. 

'e) Re Raviley and London and J'roi’incial Rank, suprtt. 

J') Wankford v. Wank/ord (1705), 1 Salk. 299, per PoWYS, J., at p. GOl. 
ey) John V. John, [1898] 2 On. 57G, C. A., per North, J., at p. 57G. It seems 

questionable, however, whether this is so having regard to the words of the Act 
as to chattels real. It seems impossible to accept the pronouncement of North, 
J., that until the executors named in the will took out probate the estate 
remained in the heir, even if it should be coiTect in relation to a case where no 
executors were named or all of them renounced. As to transfer of estate from 
the executors to the heir or devisee, see title Executors and Administrators. 

{h) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. GO. 
Before the passing of this Act, a general devise passed trust and mortgage 
estates, unless it was to be collected from expressions used in the will, or 
purposes or objects of the testator, that he did not mean they should pass 
{Bruyhroke [Lord) w. Inskip (180G), 8 Ves. 417), except in the case of a bare 
trustee dying since 7th August, 1874 (dateof passing of the Vendor and Purchaser 
Act, 1874 (G7 & G8 Viet. c. 78) ). The trust estate of such a trustee vested, like 


Skct. 1. 

Real Estate 
belonging to 
Deceased 
Beneficially. 


Effect of 
probate, or 
grant of 
administra- 
tion. 


Freehold 
trust and 
mortgage 
estates. 



6 


DeSCEN'T and Distributiox. 


Devolution of 

personal 

estate. 


Eelr^tate '®8“' copyholds, 

held by CO m nM. T- heir (I). But equitable estates in 

Deceased as fi.p' i ’ 'Mtliout any assent by the lord, devolve on 

Trustee or '® /;®P*'®sentative in the case of death since the 

Mortgagee. Jtinuaiy, 1898 (/:). 

Sect. 3 . — Personal Estate. 

9. On the death of an owner of personal estate, such estate vests 
“ lucl o«^“ «pi-esentat.ves it he has appointed executors ; but 
alZtfr Z letters of 

saiue extent '^fetice in the same manner and to the 

Zv f t c o y ® tl’e ye“- 1857 they vested in the Ordi- 

iems to illZ b ‘b ‘‘drrilrristrator, whose title theleJ(«) 

it is for the benefit f/° death of the intestate in cases where 
iZ inte. e ? “rrrt it should do so (o). 

exclusivelv from tl ‘‘'r..®r‘®®'r*^®r, on the other hand, is derived 
Teath the n. i" immediately on the testator’s 

Sect. 4.~Propertt/ held as Partner. 

pui'poses of a partnership business, 
Mei leal or personal, and whether the legal estate is in 

intestate, proVided^'his'^dL?h^^np ^'cpresentative^ whether he died testate or 
Jauuarv l.STtJ- but if Bp A' between 7th August, 1S74, and 1st 

1882, it only so vested if l^^tween Ist January, ls76 and 1st January, 

(37 & 88 A^ct c 78^ s ' a Purchaser Act, 1874 

^7), .^48) see ^and Transfer Act, 1875 (38 & 39 Vict. 

(0 Copyhold Act 1894 ’ Ihusts .vxd Tkustees; "Wills. 

Copyhold Act, 1887 (50 & 51 Vict c^7?i' 4^ ’ re-euacting 

pp. 88 et se^i. The statement in h?* Iv®- L CoPYiiOLDS, Vol. VIII.. 

oi deaths between the 1st Thh. icoV® subject to an exception in the case 
which see S . p 88 September, 1887, as to 

CWrad, [1903] P* Somerville and Turner's 

i-flu" S’ a*. !■ .. ; . c.,« .. 

r'jbiss tr, 57,7,7':! i-;*- 

judges rthe Zh P™ f T V- • ff .16- transferred to the 

authorities formerly vested in tfaVin/^^ the jurisdiction, powers, duties, and 

Yearly Supreme Court Practi e / 1 2 of' Th y*' 
provision for the vestino- nf * ^^'8 P; t-^lO). There is, however, no express 

of udmiuistZou = g-aut of letters 

(m) Byki r. Watford (1846), 5 Moo. P. C. C. 434. 

Tra/?^:/ardn7nTr^^^^^ the letters are granted ( Kaal/ord v. 

[% '^sSV\^!lUsnilG^^^^ (1854), 10 Kxch. 333. 

(9) cZ oJ K^t P- V. Clark, supra. 

Admimistrators. ^ ’ Balni. 103 ; see also title Executors and 


Devolution of 

partnership 

property. 


Pakt IL— Devolution of Real and Personal Estate. 
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the partners jointly or in one of them or in a stranjrer, is, 
unless a contrary intention appears, in equity mere personalty, 
and the beneficial interest devolves as such (r). But the legal 
estate in land of any tenure which is partnership property devolves 
according to the nature and tenure thereof and the general rules 
of law thereto applicable, but in trust, so far as necessary, for 
the persons beneficially interested (s). The question whether any 
particular item of property is held for the purposes of a partnership 
business is one of fact, to be determined on the circumstances of 
each case (a). It is immaterial whether property has come to 
the partners by purchase, or descent, or devise. If they use it for 
the purposes of the partnership business, it is to be treated as 
personalty (b). 


Part III.— Descent of Real Estate. 

Sect. 1 . — Descent of an Estate in Fee Simple, 

11 . The heir to freehold property is ascertained according to 
the following rules, which apply only in cases of death on or after 
the 1st January 1834 (c). The descent of equitable estates is 
governed by the same rules as the descent of legal estates (J). 

12. Rule No. 1. — ^In every case descent is traced from the pur- 
chaser (e). For the purposes of this rule the person who last acquired 
the land otherwise than by descent, or than by any escheat, par- 
tition, or enclosure by the effect of wdiich the land became part 
of or descendible in the same manner as other land acquired by 
descent, is deemed the purchaser (/). The person last entitled to 
or who had a right to the land, whether he did or did not obtain 
the possession or receipt of the rents and profits of the land, is to 
be considered to have been the purchaser thereof, unless it is proved 
that he inherited the same, and in like manner the last person from 


(r) lie Bourne, Bourne v. Bourne, [1906] 2 Gh. 427, C. A., per RoMEU, 
L.J., at p. 432; compare Partnership Act, 1890 (53 & 54 Viet. c. 39), 
8. 22 ; and see title Paktnersuip. 

(«) Partnership Act, 1890 (53 & 54 Viet. c. 39), s. 20 (2]. “Laud” 
includes messuages, tenements, and hereditaments, houses and buildings of any 
tenure (Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 3). See, generally, 
title Partnership. 

(a) Re Laurence, Ex parte McKenna, Bank of Eiujland Case (1861), 3 Do G. F. 
& J.645; MurUtgh'v. Cusiello R. Ir. 428 ; Phitlipsw. Phillips 

1 My. & K. 649 ; Darby v. Darby (1856), 3 Drew. 495 ; and see title Part- 
nership. 

(5) Waterer v. Waterer (1873), L. R. 15 Eq. 402. 

(f) This is the date at which the Inheritance Act, 1833 (3 & 4 Will. 4, c. 106), 
came into force. The rules according to which the heir was ascertained before 
that date have still to be observed in cases where the death in question occurred 
before Ist January, 1834, and, in so far as they differ from the modern rules, 
they are stated in the notes to this article. 

{d) Banka v. (1732), 2 P. Wms. 700, at p. 713; Trash v. JPoot/ (1839), 

4 My. & Cr. 324. 

(e) Inheritance Act, 1833 (3 & 4 Will. 4, c. 106), 8. 2. 

(/) Ibid., 8. 1. 
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Sect. l. 


Descent of 
an Estate in 
Fee Simple. 


Limitation 
to heirs. 


Devise to 
trustees. 


Descent and Distribution. 

Sis “ - 3 - 

law of iuherilZf Inl.eritance Act, 1833 (/,), was to leave the 

onlv to “r; S’ 1 " i:S’ it. and 

Th«-efore where a womnn f i ‘ existing (i). 

‘lies intest’ate leaving, a son the vLTe ‘’'r^'^ent, and 

and it is not necessaiw to ’r -1 h , ^ 

the purchaser fion^whomt ‘ that share from 

i uunaser Horn uhom the coparcener derived lier title (/,). 

thelllJ 0? the “"raX'"'"^ land is limited to the grantor or to 

devised to the peAon who fs ‘'‘I' "■*“ i® 
grantor or his heir or the ^ t® testator, the 

purposes L ) , it is deemed to be the purchaser for al 

lestitof’s' riht f ^ ‘’7®® ‘o o>' in trust for the 

he tlie heh of £e t L ‘at bt Z" "i’® 

is not confined to a lev te to the 

devises land to his own tbfl ‘'“'i "’i'®*-® 

as joint tenants and not ®oheiresses, they take 

j lenants and not as coparceners or tenants in common (o). 

simple to trustees upotf trust tnZ‘^ devise of the whole fee 
are bound to convey it to tbo 't to the testator’s heir, they 

common law i.e. the heir 'r i'®'' according to the 

testator cx p’arte ’mahniu (1) 7i^°“Sh it came to the 

purpose which fails such as a iWit ®‘'® ‘‘‘“^i®®® i®‘’ “ 

■which is void for i-fmntpno ^ for conversion 

th e quality of the 

io) Iiiberitauce Act Ifi'ix f-i t. i 

whore the death took place ‘betore iu cases 

“Inheritances lineally descend \n th^ January, 1834 , was as follows: 
actually seized, but never lineallv ascenrl ’Wo tu the person last 

^ V. (isao). 10 L. J, (OH.) 313. SuAnwEnn. V.-C.. at 

It is ditficult to reconcUe^'L'e dec'isfo^S^w^^ pickinson, [ISOT] 2 Ch. oOO. 
doubt binding. As to copar^en's"::: ZoZl 

rule, under which the’ grantl or his heir kr'’ 'I’ reverses the old 

to be entitled as of his former estate the testator’s heir was considered 

(IB.d). 1 Tent. 372; CVu”^ v 1 ‘okx H ‘Word 

(1841), 3 Beav. 368). o M. & S. 14 ; Bkderman v. 

1 Ch.^dta “7 ^"■‘■^*^'“"<'(1839). 10 Sim. 37r; Ou-.n v. QiUom, [1902] 

n) Owtn V Uihhons, supra. 

Y) Ibv.L As to coparceners, see p. 10 nost 

(P) I>av,s V. Kirh (1836). 2 K. & J. 39lf 
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interest thus undisposed of, so that the heir takes the land in tlie 
character in which the testator had it, and if it came to the testator 
ex parte materna, his heir ex parte matcrnd will take, and not his 
heir according to the common law {q). 

But this rule applies only to cases where the land is limited to 
the person or to the “ heirs ” of the person conveying the land ; it 
does not apply where there is a limitation to a persona desiqnata, 
even though such persona designata is in fact the heir (a). 

15. ^Ahere a person has become entitled to lands under a 
limitation or devise to the heirs of his ancestor, the land descends, 

and the descent is traced as if the ancestor had been the 
purchaser (6). 

16. here there is a total failure of heirs of the purchaser, or 
where any land is descendible as if an ancestor had been the pur- 
chaser thereof, and there is a total failure of the heirs of such 
ancestor, the land descends and the descent is traced from the 
person last entitled as if he had been the purchaser thereof (c). 

17. The equitable estate merges in the legal estate if they unite in 
the same person and are co-extensive and commensurate, and the 
legal estate then governs the descent. Thus, if the intestate held 
the equitable estate as purchaser but the legal estate by descent, 
the descent must be traced from the last purchaser of the legal 
estate (d). 

18. Rule No. 2. — The descent is in the first place to the issue 
of the purchaser lineally, the male issue being admitted before the 
female (e). 


( 2 ) Buchamn v. Harrison (18G1), 1 John. & II. G62. 

(«) Ileijwood V. llfywood (1865), 34 Bcav. 317. 

(i) Inheritance Act, 1833 (3 & 4 Will. 4, c. 106), s. 4. For instance, if B.. 
being the only child of A., settles land by a settlement in which the ultimate 
limitation is to the right heirs of A., and all the previous limitations fail, the 
descent is to be traced from A., and not from This is contrary to the former 
rule, under which such a grant or devise was tieated as a restoration to the 
grantor or testator of part of his original estate, so that the line of descent was 
not broken {Aloore v. hivikin (1885), 31 Ch. D. 95). The object of s. 4 of the 
mhehtauce Act, 1833 (3 & 4 Will. 4, c. 106), was only to provide how the land 
f® ^^scend in case the purchaser does not dispose of it, not to alter the estate 
wmch he himself takes. Thus, where land is limited to the right heirs of A. B. 
(who takes no interest in it), and his right heirs at the date of his death are 
three sisters and five daughters of a deceased sister, although for the purpose of 
ascertaining who are the ptrsona: dtsiijnata it is necessary to trace the descent 
from A. B., yet such persome do not take by descent from him, but under the 
direct gift to them, and therefore they take as joint tenants and not as coparceners 
[Berais v. Ftllowes (1887), 56 L. T. 391). 

(c) Law of Property Amendment Act, 1859 (22 & 23 Viet. c. 35), ss. 19, 20. 
The Inheritance Act, 1833 (3 & 4 Will. 4, c. 106), failed to provide for this case, 
with the result that in the case of deaths between 1st January, 1834, and 13th 
August, 1859, where there was a total failure of heirs of the puichaser, the 
heirs of the person last seized were not entitled to the land by descent, e.y., where 
a bastard purchased lands which descended to his son who died intestate and a 
bachelor, the persons claiming through the sou’s mother were not entitled to 
take 08 his heirs {Doe d. Blackburn v. Blackburn (1836), 1 Mood. & R. 547). 

(“) ^fydyes V. Brydyes, Philips v. Brydyes {Wdl)^ 3 Ves. 310; Re Duuylas, 
Wood V. Douylas (1884), 28 Ch. D. 327. 

(«) 2 Bl. Com. 212. ^ 
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Descent and Distribution. 


Sect. 1. 

Descent of 
an Estate in 
Fee Simple, 

Order 
between 
mnles or 
females 
resjiectivelv. 

Lineal 

descendant-i. 


Lineal 

ancestors. 


Prioritv of 
paternal over 
maternal 
line. 


19 . Pa LE No. 3. \\ here there are two or more males in equal 
(legiee. the eldest only inherits, l>ut females of equal degree all inherit 
togethei(/). Females or heirs of females who inherit together 
are called coparceners (//) ; coparceners are said to be one heir to 
thou ancestor (h) ; but on the death of a coparcener intestate her 
share descends to her heirs (0,and is sulqect to her husband's right 
0 cuites} (h). Even after a partition each coparcener continues 
entitled to her share by descent and not l)y purchase (/). 

20 . Rule No. 4. — The lineal descendants in infinitum of any 
deceased person represent their ancestor (m), that is, they occupy 
the same position as he would have occupied if he had been alive {n). 

21 . h\jLE No. 5. On failure of lineal descendants or issue of 
the purchaser, the nearest lineal ancestor inherits (o). Thus, a father 
IS neir to his intestate son, in preference to the brother of the 
in es a e. But this rule is to be read as meaning that every lineal 
ances 01 s la 1 be capable of being lieir to any of his issue who are 
capable of mhenting from hiiu. It does not do away with the rule 

hat in order to claim as heir the claimant must be a son born in 
Medloek, and it is not sufficient that he should he legitimate in the 

b son born in Scotland before 

Tioro f ough legitimated by the subsequent marriage of his 

take land in England as heir of his father, neither 
can his f.ithei inherit land from him under this rule (p). 

*^--;-The paternal ancestor is preferred to the 
of his descendants is capable of inheriting until all the paternal 

(/) C Bl. Com. 214. ' ■ 

(.7) Biic Abr tit. Coparceners; Littleton’s Tenures es 241 2)4 
/O Lmleton’s Tenures. ... 241 ; Co. Litt. 104 b ’ ’ 

'9 L. J. (OH.) 310 ; 

2 Ch. 509 ’ ' ‘ i^atson, James y. JJickimon, [1897J 

(A-) Co. Litt. 174 b. 

but leaviii2^a^^son*^n^'*lil'f predeceased his fiitbor, 

hb grand^o'l, C- ^atvived A., A.’s heir is 

rrbt^tt'deTh ttk S «• The rule in oases 

lineal descendants or issne of th January, 1S34, was : “ On failure of 

the blood of the first purchaser ”{^ 11 “ 

-eptijfcitd ^.theT'? ■ ThS ri- praren? 

----- 

fief t^‘,o? «:i;; d setsf “'“^™eh 

ueen a capable ancestor (Ki/nuaird v. Leslie {1S6G) L R 1 O V Rut 

s* 0 of the Inheritance Art (*x c- a T\r*n . ' • a v* i , ooJj. -Iju 

brother or sister hex ' *1 ^ IT ^ 4, c. lOG), provides that no 

brothe^orsS^ hiii. immediatdy from his or her 

(p) lie Doii'akstate escent shall be traced through the parent. 

(1845), 2 Cl. & Fin. 571 H L ’ compare Doe d. Birtwhistle v. Vardill 
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ancestors and their descendants have failed ; nor any female 
paternal ancestor, nor any of her descendants, until all the male 
paternal ancestors and their descendants have failed ; nor any 
female maternal ancestor, nor any of her descendants, until all the 
male maternal ancestors and their descendants have failed (q). 

Under this rule the descendants of the maternal ancestors must 
he sought for, and taken as heirs when it has been shown after due 
inquiry that there is no reasonable probability of discovering 
descendants of a paternal ancestor. It is not necessary to show 
positively that there are no descendants of a male paternal 
ancestor (r). Where there is a failure of male paternal ancestors 
and their descendants, the mother of a more remote male paternal 
ancestor and her descendants are preferred to the mother of a less 
remote male paternal ancestor and her descendants ; and where 
there is a failure of male maternal ancestors and their descendants, 
the mother of a more remote male maternal ancestor and her 
descendants are preferred to the mother of a less remote male 
maternal ancestor and her descendants (s). 

23. Rule No. 7.— Any person related by the half-blood is 
capable of being the heir, and stands in the order of inheritance 
next after any relation in the same degree of the whole blood and 
his issue where the common ancestor is a male, and next after the 
common ancestor where the common ancestor is a female ; so that 
the brother of the half-blood on the part of the father inherits next 
after the sisters of the whole blood on the part of the father and 
their issue, and the brother of the half-blood on the part of the 
mother inherits next after the mother (?). 

24. Where an owner of freeholds dies leaving his wife enceinte, 
the qualified heir(i.e., the person who would be the heir if no child 
were subsequently born ranking before him in accordance with the 
rules of descent) is entitled to go into possession of the property 
and receive and retain the rents for his own benefit (a). But possibly 


Uj) Inheritance Act, 1833 (3 & 4 Will. 4. c. 106), s. 7. 

(r) Crreaves v. Greenwood (1877), 2 Ex. D. 289, C. A. As to presumption of 
death without issue, see title Evidence. 

fa) Inheritance Act, 1833 (3 & 4 Will. 4, c. 106), s. 8. 

{<) Ibid,, s. 9. The rule in cases where the death took place before the Ist 
January, 1834, was, “The collateral heir of the person last seized must be his 
next collateral kinsman of the whole blood and the half-blood cannot inherit ” 
(2 Bl. Com. 224). 

(a) This applies both to rents actually received, and also to those accrued due 
before the birth of the posthumous child [Jtichards v. Richards (18ii0), John. 754 ; 
Re Mowlem (1874), L. R. 18 Eq. 9) ; and see Re Wihner's Trusts, Moore v. 
Wimjfidd, [1903] 1 Ch. 874, per Buckley, J., at p. 888. 

In order to prevent the supplanting of the heir by a supposititious child of a 
deceased person, the heir presumptive was entitled to obtain, on petition {Ex parte 
Bellet ([1786), 1 Cox, Eq. Cas. 297), a writ de ventre inspiciendo, to examine whether 
the widow announcing herself with child by the deceased husband was pregnant 
or not (Co. Litt., 19th ed. by Hargrave (1832), 8 b). This writ, presumably, is 
still available in a proper cose. It was addressed to the sheriff commanding 
him to impanel a jury of twelve knights and twelve matrons to examine the 
widow. If the juiy found she was pregnant she could be detained in safe 
custody until after delivery, or the expiration of forty weeks from the death of 
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nf '"r ' ‘o ^ succession 

m prk II’ >>“6 only, and on a failure of such owners 

a/p f f fvl’"!’ ■’ ""‘fu of an owner of 

u ‘n tail are entitled per fonnam doni (c). 

an pstatp“/n'r marked out by the original grant, the descent of 
an estate tail is the same, and the rules for ascertaining the heir are 

of est'-ite in fee simple (d) ; hut the limitation 

imnn=mihlp tl the heirs of the body of the donee renders it 

^ rules subsequent to rule No. 4 (e) should 

N^oV 9 ® ''' ''' female, rules 

iccmint ^ f of descent, that custom is to he taken into 

ervphin, 1 '®“' '‘o estate tail in 

sharps ^1. I ® ‘r i®'" the donee in equal 

heirs of his^ loiough English lands granted to a man and the 

liv ILp tiody descend to his youngest son (or youngest brother 

hii s n t is g'-^oted to a man and the 

manors! ®"^tom of the 

Sect. 3. Descent nf an Estate par autre vie. 

caltd ® **te of another, which is 

called an estate par autre ne(i) (whether legal or equitable) (/r). 

access to persons reDre^entim, D.? f 

detention of the wonmn f /■> tnrfp than to order the strict 

was also extended^ to devisees (ibu) x " ’ therein cited). The grant 

[h) (loo, tale V. (Saivthorneim^)^ Sm S: P i.- v i . 

“ w «tatS or wist 

louguage of s. 1 ( 1 ) of Ih^ La"d TrauX? Act ts97 W 'i ’^’,-1 

enough to include these estates • hut ,T ; ’ ^ ^ is wide 

construction that Act does not anntv tr. <'Onsidered that on a reasonable 
competent to dispose of by will ^ ° estate which the deceased was not 
((f) See p, 7, ante. 

(e) See p. 10 , ante. 

(/) See p. <J, ante. 

W clpth^drS’ Irl Lit fntiahl ‘"l P- P“'- 

Wm.B1.9M, 94G)rin wLre hi™ fs t""' v. Trubif (1774), 2 

holds m words which, in the case o/Leholds won H of copy- 

B. & Aid. 458 i»oe issue (Do. d. Spencer y. Clark (1822), 5 

M K: i: “ifi' 4' ““t‘.uS,.f:7Xy 

(A-) Jtei/nolds v. 
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devolved in the case of deaths before 1838 to the executors or 
administrators, and was an asset in their hands, except in the case 
where it descended to the heir as special occupant ; and even the 
heir taking as special occupant took it as an asset descent (/). 
But the heir did not take by descent, the estate not being an 
estate of inheritance, or (as it was sometimes called) a descendible 
freehold (?? 0 , although it was chargeable in his hands, as in the case 
of land held in fee simple (a). To ascertain whether an estate pur 
autre vie goes to the heir or executor, it is necessary to look at the 
terms of the last conveyance, and not at the original grant, and if it 
is to go to the heir express words are necessary, and, in a deed at all 
events, the word “heir” must be used('>). In regard to equitable 
estates, the fact that the legal estate is conveyed to a trustee and his 
heirs is not suthcient to support an inference that the equitable 
estate must be treated as if the heir of the cestui que trust had been 
named as special occupant (p). Nor does the fact that a testator, 
seized of an estate pur autre vie limited to himself and his heirs, 
devises the whole equitable interest therein to one person, entitle 
the heirs of that person to claim as special occupants ( 7 ). 

Where an estate pur autre vie devolves on executors or adminis- 
trators it is applicable in the same manner as personal estate of the 
testator or intestate (r). 

27 . In the case of deaths on or after the 1st January, 18!)8, all 
estates pur autre vie of a freehold nature which before that date 
would have vested in the heir as special occupant, vest in the legal 
personal representatives (s). 



(/) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 20). ss. 2, 0, repealing and re-eiiact- 
ing the Statute of Frauds (29 Car. 2, c. 3), s. 12 ; stat. (1774) 14 Geo. 2, c. 20, s. 9. 
The heir 
and his 
his heir 

229) ; but not where the conveyance was to the grantee, bis executors and 
administrators [Northen v. Curtwjie (1859), 4 Drew. 5S7). If there was no heir 
in fact, although the heir, if any, would take as s])ecial occupant by virtue of 
the grant, the estate went to the legal personal representatives [Ikiinohls v. 
Wright (1860), 2 De G. F. & J. 590 ; and see PlonIcH v. Reilly (1852), 2 I. Ch. R. 
585 ; Doe d. Lewis v. Lewis (1842), 9 M. & W. 662 ; Doe d. Jep v. Rvlnnson 
(1828), 8 B. & C. 296). 

(ttj) Doe d. Blahe v. Luxton (1795), 6 Term Rep. 289, per Lord Kenyon, C.J., 
at p. 291. 

(/O Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 6; Doe d. Blake v. Luxfon, 
sitjyra ; Re Inman, Imnan v. Inman, [1903] 1 Ch. 241. 

(o) MonnUQashell [Earl) v. More~Smyth, [1890] A. C. 158, per Lord 

at p. 165; Re Sheppard, Sheppard v. ^Manning, [1897] 2 Ch. 67; compare 
Chatfield v. Berchtoldt (1872), 7 Ch. App. 192. 

[p) I hid. 

[g) Re Inman, Inman v. Lman, [1903] 1 Ch. 241, where the Irish cases of 
Wall V. Byrne (1845), 2 Jo. & Lat. 118, and Re King, King v. King, [1898] 
1 I. R. 91 ; [1899] 1 I. R. 30, C. A., were not followed ; Shefield [Sir J.) v. 
Miilgrave (Lord) (1794), 5 Term Rep. 571. 

(r) Wills Act, 1837 (7 Will. 4 & I Viet. c. 26), s. G. 

(«) Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 1. See title Real 
Property and Chattels Real. 
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M'K-Sect. 1. — f'n.stomari/ FreehoJtJs. 

28 . Cu.stomary lands of all kinds («) descend to the heir aecovd- 
iiK to the costoin ; but, subject to the custom, the rules for ascer 

tbey':L.e 1 reSldf,r" 'ands as"tf 

(c.u' 11 ; the® cl‘of 

L 1 an equity of redemption or of a resultiinr tnistf 

he descent is the same as it the estate were le °al h ) e 4 pt in he 

interest descends to the Vi” ■ ('’)• hint an e.xecutory 

0^^ HSrarl” r “» 

-r- *1 ="r ”= 

convey it to a trustee for the oivner 3 ' ® 

Sub-Sect. 'l.—Vopyholds. 

of ;l« 

Ot a manor, the court should not deuart’mom tWrf^ ^ 

place, and in cases to which'thrcus^om?''^^’^^''!^^^ 
the lands descend to the heir at coi“n 

customarj- freeholds, 

or incorporeal, and whether freehold^convhohr^^^^”?^”*^’ whether corporeal 
whether descendible according to the comnL. l« tenure, and 

gavelkind or borough Entrlish r.r r.,.^ ^ according to the custom of 


v. Starke, ' ^ " V- I^x^ell (IT38}. 1 At: 

Sen 800; 7,. 7 / 7 .., Ca!U ."faZ. ^0811"'^ 

(e) Llton on Copvholds, 2 tul ed n llo- r) ^ 

18; Ilnlery. n Wfd‘(1855) 1 K & ‘j ^ (1862). 0. Bndg. 

4 My. & Cr. .824, the^,?!' a! pti^l w^'th^a; 

of cojiy holds they should go to the vonric».»r ^ the death of a tenant seized 
word '• seized, ' the customary hedr in taifwas enf 7 ' despitethe 

in trust for the intestate and his heirs iu trustee 

the court rolls should furnish evidence of a ’cus^tnm^-‘® 

CV) Nanson v. Barnes (1869),^^ 7 Sq 250 
lord acco^rkig to the VuTtom oflL^m^r 

pp. 60 et seq. ® manoi. bee title Copyholds, Vol. VIII., 

pp! "and" as elilrce^by f o^^holds, Vol. Vni., 

proved, see ibid., pp. 9 et seq. ^ wmch customs of the manor ore 

(i) Denn d. OooUmn v. Spra, (1786). 1 Term Eop. 466 ; Mugglelon v. Barnett 
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Sub-Sect. 3. — GareUiind Land. 


Sect. 4. 


30 . In Kent gavelkind (/) is the common law ; it is matter of 
judicial knowledge and need not be proved by evidence (»0. The 
descent is among all the sons or their representatives ; where one 
brother dies without issue, all his brothers inherit (a), but if he has 
issue such issue stand in their father's place per stirpes (/>), 

In default of sons and their issue, lands subject to the custom of 
gavelkind descend to daughters (c). The partibility among heirs of 
the same degree extends to all degrees of remoteness {d). Females 
take after males of the same degree ; but jure represeutationis they 
may inherit together with males (c). 

It seems that under a devise to the right heirs of the testator or 
of a stranger the heir at common law and not the gavelkind heirs 
take the devised estate (/). 


Descent of 
Customaiy 
Lands. 

Descent of 

pavelUind 

land. 


Sub-Sect. 4. — Durough English Land. 


31 . Lands which are subject to the custom of borough Eng- 
lish (^) descend to the youngest sou of the deceased owner t/i). 
By special custom lands may descend to the youngest brother, the 
youngest daughter or sister, or the youngest in any other degree (i). 
The daughter of a younger son (who has died in the lifetime of his 
father) takes jure represeutationis in preference to the next younger 
son who has survived the father {k). 

A devise of borough English land to the heir or heirs of a 
deceased person may be read as a devise to the heir or heirs at 


Descent of 
borouph 
English 
land. 


(1857), 2 H. & N. 653, Ex. Ch. Where the custom was for the lands to descend 
to the youngest son or daughter, brother or sister, uncle or aunt, and a tenant 
died leaving none of these but sons of a deceased uncle, it was held that the heir 
at common law was entitled to the lands, and not the youngest son of the 
youngest uncle {Rx Smarts Smai-t v. Smart (1881), 18 Ch. D. 165). 

{1) As to the custom of gavelkind generally, see title Real Propekty and 
CHAT fELs Real. 

(m) Re ahenoweth, Ward v. Divelley, [1902] 2 Ch. 488. “ In the county of 
Kent, where lands and tenements are holden in gavelkind, there by the custom 
and use the issues male ought equally to inherit ” (Littleton’s Tenures. 210). 

(a) Re Ckenoweth, Ward v. Dwelley, supra. 

1 b) Co. Litt, 140 a ; Crump v. Norwood (1815), 7 Taunt. 362. 

c) Statute de Prmrogativa Regis {temp, incert,), c. 18. 

d) Re Chenowetk, Ward v. Dwelley, supra ; Hook v. (1862), 1 Hem. & M. 43, 

e) Clements v. Scudamore. (1703), 1 P. Wms. 63. 

f) Thorp V. Owen (1854), 2 Sm. & G. 90; Ourtand v. Beverley (1878), 9 
Ch. D. 213 ; and compare Holley v. FoUey (No. 2) (1862), 31 Beav. 363 (a case of 
borough English), and Co. Litt. 10 a. But see contra Sladen v. Sladen (1862), 
2 John. & H. 369, per Page Wood, V.-C., at p. 373, and Hawes v. Hawes 
(1880), 14 Ch. D. 614 (a limitation in a deed). 

(5^) As to the custom of borough English generally, see title Real 

Propekty and Chattels Real. 

(/i) Littleton’s Tenures, s. 165 : “For some boroughs have such a custome 
that if a man have issue many sonnes and dyeth the youngest son shall inherit 
all the tenements which were his father's within the same borough as heire 
unto his father by force of the custome : the which is called Borough English.” 

(t) 1 Roll. Abr. 624, pi. 2 ; Bayly v. Stevens (1607), Cro. Jac. 198 ; lieve v. 
Mahter (1635), Cro. Car. 410; Rapley awl Chapleins Case (1610), Godb. 166; 
Denn v. Spray (1786), 1 Term Rep. 466; Re Smart, Smirt v. .Smari (1881), 
18 Ch. D. 165 ; compare Muggleton v. Barueit (1857), 2 H. & N. 653, E.x. Ch. 

(A;) Clements v. Scudajnore, supra. 
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leaving 
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surviving. 


"Widow and 
issue. 


common law, who take as persome desirinaUe, and not to the borough 
English heir or heirs (/). 

A younger son who takes land by the custom of borough English 
is nevertheless entitled to his full share of the intestate’s 
personalty {m). 


Part IV.— Distribution of Personal Estate. 

32. After an executor or administrator has paid the debts and 

funeral and testamentary expenses of the deceased and all other 

lawful liabilities and charges (»)j it is his duty to distribute the 

clear surplus of the undisposed-of personal estate among the next 

of kin, who are ascertained in accordance with the following 
rules (o) : — 

33. Rule No. 1. If a woman dies intestate leaving a husband, 
the whole of her estate goes to him (p). If, however, a wife who 
has obtained a decree of judicial separation dies intestate, all 
pi Opel t} acquiied by her since the date of the decree goes at her 

death in the same way as it would have gone if her husband had 
been then dead {q). 

^ 34. Rule No. 2. If a man dies intestate leaving a wddow and 
issue, the widow is entitled to one-third of the estate, and if he leaves 


{0 Polfe,, j PoUey (No. 2) (1SG2), .‘Jl Beav. :3GG ; and seo p. 1.3, note (/), and 
p. I.J, note (n), aufe. ^ ' 

(m) Lnttryrhe V. iKfwyrhe Cns. ferny. Talb. 270 

A /x/rvMcl-r executor or administrator, see title Executors 

Ai MiM.srHAToits . and for the law ^ectmg the succession to foreign movables. 

see t tie ( o>flict or Laws, \ol VI., pp. 22{)>t seq. Prior to 10th Julv, 1830 

( hedateof the passingof the Executors Act, 1830 (11 Geo.4 & I Will. 4! c. 40). 

the unihspo>ed-of residue of the personal estate of a testator who had bv his will 

tJlFZ ' taken by them beneficially ; that Act made executors 

IZ i V 0^ codicil showed an intention that 

the executors should take beneficaally. See p. 28, qmt, and title Wills. 

00. Ihe interests under the Statute of Distribution (22 & 23 Car. 2. c. 10) 
*st HI th^ nf'rsons pnfitlnrl it \ 


pAo+o ^ t \ A direction bv a testator that his 

estate not to go to his next of km according to the 'statutes would bo 

n override the law {Johnson v. 

but action by a testator that in^case of his 

sonie^nf 111511^ f f V property certain persons who would be 

some of his next of lun shoidd not take, will be constnied as an implied gift to 

Ch I tbe statutes v. GrJn (1879), 12 

2^ are the Statute of Distribution (22 it 23 Car. 

Lerest ""T? intestacy as to the beneficial 

Sko fL /.* the proportions in which they are 

I J at in 8? 891 .Ct^OS] 1 Ch. 71, C. A., per FARlfELL. 

b/refere^nce to S ? “ "l^ssto be ascertained 

SonAto theltZte ‘"J ‘“n®’ T to be determined by 

(p) Stawl of Fraut^tg ^ ^h. 385). 

{q) Watrimomal Causes Act, 1857 (20 & 21 Viet. c. 85), s. 25. 
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a widows’ and no issue she is entitled to one moiety (;■)• But incases iv. 
where a man has died totally (s) intestate after the 1st September, Distribution 
1890, leaving a widow hut no issue, the whole of his real and of Personal 
personal estate, whether in possession, reversion, or contingency, Estate, 
if not exceeding £500 in net value at the date of his death (0, belongs 
to his widow absolutely (?(). If such estate exceeds £500 in net 
value the widow is entitled to £500 thereof absolutely in addition 
to her interest and share in the residue of the real and personal 
estate of the intestate (a). This sum of £500 is secured to her 
by a charge upon the whole of such real and personal estate, 
with interest thereon from the date of the death of the intestate at 
4 per cent, per annum until payment (5). But her rights under the 
Act may be barred by the provisions of her marriage settlement (c). 

As between the real and personal representatives of the intestate the 
charge is borne and paid in proportion to the values of the real and 
personal estates respectively ((/), such values being ascertained in 
the case of a fee simple upon the basis of twenty j-ears' purchase of 
the annual value by the year at the date of* the death of the 
intestate as determined by law for the purposes of property tax, 
less the gross amount of any mortgage or other principal sum 
charged thereon, and less the value of any annuity or other 
periodical payment chargeable thereon (to be valued according to 
the tables and rules in the schedule annexed to the Succession 
Duty Act, 1853(e)), and in the case of an estate for life or lives 
according to the said tables and rules (/), and in the case of per- 
sonal estate by deducting from the gross value thereof all debts, 
funeral and testamentary expenses (e/), and all other lawful 
liabilities and charges to which the said personal estate is 
subject {h). 


35. Rule No. 3. — If the intestate leaves a widow but no next of Widow and 
liin, and the estate is over £500 in value, the widow takes, it is 
submitted, the first £500 and one moiety of the residue, and the 
other moiety goes to the Crown (f). But a widow is not entitled to 

(r) Statute of Distributiou (22 & 23 Car. 2, c. 10), s. 3 ; Ktilwuij v. Kethvaii 
i 172G), Gilb. (cn.) 189 ; Utauley v. Stnulaj (1739), 1 Atk. 453. 

(«) The Intestates’ Estates Act, 1890 (53 & 54 Viet. c. 29), does not apply 
to cases of partial intestacy (/fe Tiviytfs Estate, Twiyy v. Black, [1892] 1 C’h. 

579), but it applies to a case where the person named as executor and all the 
j^isons to whom benefits are given by the will predecease the testator (/^e Vaffe, 

Fooks V. Cujje, [1908] 2 Ch. 500), 

{i) lie Heath, Heath v. Widgeon, [1907] 2 Ch. 270. 

(«) Intestates’ Estates Act, 1890 (53 & 64 Viet. c. 29), s. 1. 

(a) Ihid., 8S. 2, 4. 

, {^) iljid., s. 2. The widow’s dower is subject to the charge for £500 created 
by the Act, and must abate proportionately with the rest of the estate [Re 
C/mrriere, Buret v. Charriere, [1896] 1 Ch.9i2). 

c) Hogan v. Hogan, [1901] 1 I. R. 168. 

d) Intestates’ Estates Act, 1890 (53 & 54 Viet. c. 29), s. 3. 

«) 16&17Vict.c.ol. 

/) Intestates’ Estates Act, 1890 (53 & 54 Viet. c. 29), s. 5. 


M \ I r 6upra, per UHITTY, d., ai p. 

y!) Ditestates’ Estates Act, 1890 (53 & 54 Viet. c. 29), s. 6. 

(C Cat'e V. Roberts (1836), 8 Sim. 214. The question whether the w'ords 


H.L.— XI. 
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Barrinc 

widow's 

claim. 


Descent and Distribution. 

'leecl for “ the next 

e-f i pV' , “‘‘'‘''t'-'-'' to‘' tlie distribution of the personal 

eotateb ot persons dying intestate ” (A). ^ 

A woman who has been judicially separated from her husband 
appears to be entitled upon his death intestate to her share of his 

iv'a" wifeT ' ”! (f) ; and a covenant 

In n II I 'l'«t slie will accept an annuity in 

hen ot a 1 thirds out ot her husband's estate does not bar ‘her 
claim to her share of his estate 011 liis intestacy fm). 

intestacy may, liow- 

Tl'uslif by a settlement 

my a Ipr n n 1 'r® e'^ecutors shall 

he smli s r m ° " r ''® «“‘«eiiuently dies intestate, 

lalp mi l,! I’V satisfaction, or part satisfaction, as tlie 

if bv thp ah ’®‘ T"? ® ‘“lesf'^cy (»). And similarly 

L !l-P 1 "‘fe (‘^'•en during infancy (») ) agrees 

hiiS s ! ilT'®')" ’ 3 - for her in lieu of dower or 

till (Is, she is thereby barred from cl.aiming any interest on her 

husbands intestacy (p). But the settlement must be read as a 

Snst trw'ri "‘T'h®’' elaL 

part of it 5 . busband's property or only against 

thMl°mmIhp'’r I’-® I’AV a sum in lieu of dower and 

a mesem dett to Ih"'"®-!®' ’’3- bim which creates 

piesent debt to the wife or to a trustee tor her. Such a debt 

&arViIt'c.“4are*'sTi[fo^ Infostates’ Estates Act, 1S90 (53 

to oust the Crown in favour of the , exceeding £o00, 

The Crown is not reached except bV'exnres' decided, 

tiou (see title Con.stitutioxu V necessary implica- 

words binding the C’rown ^ ’> ' ^bere are no express 

that the wo^ds ‘' absolutelv and I'vY- T ^p^^^^ved that it would be held 
implication. ^‘^=’Olutelj and exclusively are sufficient to bind it by 

m Mbnrtou [Lor.i) (IS43) 6 Bcav. 86 

entitled to her .hare of hir^y died intestate was held 

(20 & 21 Viet. c. 851 s 7 fl in Matrimonial Causes Act. 1801 

«imo force aiul' the same cLsequenS'^'as^’rdiv 

compare /a f/,e(;,W3e///,/er (1878) L R i eft/wro; and 

(m) flutter v. Shtier (1884). 1 Y ’& ‘c^(ey ) V«^‘ /?' 1, <, ,i.- 

ought not to be sunnorterl nr. fi... ^ j whether thi^s case 

the^vife s rigi?s o^'an ints?ac^ • ^Zltfr a satisfaction of 

Salishuri/ v. Salisbnri/ (1848) G H-ire 5‘>G^ ^ ’ 

also reported s„l. j ({Usen"'/' '' ' ' 

\o\ J)riirij V 1 . r» A _ b » es. oGD. 1, 


Uersciiell, at p. 67 . 

0 Vei m/' ■«. H. L. ; Dn.e v. I>e,.ison (.801), 

H.'4 ^ (1862), 2 John. S 
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must be paid out of the estate before there is any residue divisible I'akt iv. 
among the persons claiming under the intestacy, and, therefore, Distribution 
cannot be set off against the wife's share (r). of Personal 

Again, if the covenant by the husband is entire and indivisible, Estate, 
it does not bar, even pro tan to, the widow's rights under his intestacy 
where those rights are different from the rights secured by the 
covenant, e.g., a covenant to pay an annuity does not bar her right to 
her distributive share of his estate, nor can the estimated value of the 
annuity be set off against such share (.-j). If a man by his will 
gives property to his wife and declares that it is to be taken in 
satisfaction of all dower and thirds, and dies partially intestate, the 
wife’s rights in respect of the property as to which he has died 
intestate are determined by considering whether the intestacy 
appears to have been accidental or intentional. If the husband has 
on the face of his will disposed of all his property, but in the events 
which have happened part of it does not pass by his will, it is 
considered that he did not intend his wife to be in any worse 


position than his next of kin, and she takes her share of the 
property which is undisposed of(/). But where the intestacy is 
apparent on the face of the will, it is considered that the testator 
deliberately left the property to pass to his statutory next of kin in 
reliance on the exclusion of his wife by the declaration contained in 
his will, and she is therefore barred of her share under the 
intestacy (a). 


37. Bulb No. 4. — Subject to the rights of the husband or the Issue, 
widow (if any) the personal estate of an intestate who leaves issue 
is distributed by equal portions to and amongst the children of 
such person dying intestate and such persons as legally re )resent 
such children in case any of the said children be then dea{ , other 
than such child or children (not being the heir-at-law) who shall 
have any estate by the settlement of the intestate or shall be 
advanced by the intestate in his lifetime by a portion or portions ; 
but if the portion of an advanced child is less than the distributive 
share of an unadvanced child, he or she takes out of the estate an 
amount sufficient to make up the deficiency [b). A posthumous child 
is for this purpose treated as if born in the lifetime of its father (c). 

The word “ children ” means “ legitimate children.” The question Children, 
of legitimacy is one of status, to be decided by the law of the 
domicil ; therefore, if a child is legitimate by the law of the country 
where at the date of its birth its parents were domiciled, the law of 


(r) Oliver v. Brkkland (1732), cited in Lee v. ^(ndd}, 3 Atk- 419. at p. 4*20 ; 

Lana V. Lang [mi), SSimAol. ^ 

(«) Couch V. Stratton (1799), 4 Ves. 391 ; Salisbury v. Sahshury (1S4S), o 
Hnre, 526. 

(0 Pickering v. Stamford [Lord] (1797), 3 Ves. 332 ; Garlhshore v. Chuhe 
(1804), 10 Ves. 1. ^ > 

(rt) Lett V. nandall (1855), 3 Sm. & G. 83. , r * 

(6) Statute of Distribution (22 & 23 Car. 2, c. 10), s. 3. This rule app les to 
tho COSO of an intestacy caused by the death of a solo le^?atee and oxecutnx oi 
a will iu tho lifetime of tho testator (Re Ford, Ford v. Ford, [1902] 2 Ch. OOo, 

C. A.). 

(c) Widlis V. HoiUon (1740), 2 Atk. 114 ; Burnet v. Mann (1748), 1 Vos. Sen. 
156. 

c 2 
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Heir-at-law. 


Advances. 


England (except in the case of succession to real estate in England) 

lecognises and acts on the status declared hy the law of the 
domicil (d). 

^ 38. The persons who legally represent the children of an 
intestate are their descendants and not their next of kin (e ) ; thus, 
if a pel son dies intestate leaving the child and widow of a deceased 
son him surviving, the child takes the whole share which the deceased 
son would have taken if he liad survived the intestate, although 
the widow might equally with him have been termed a legal 
representative of the deceased son ( /'). 

Notwithstanding the use of the plural in the Statute of Distri- 
bution (//). a, single child takes the whole of the estate {h), or of the 
children s share (i), as the case may be. 

Descendants of the intestate to the remotest degree stand in the 
place of their parent or other ancestor, and take per stirpes the 
sliare which he or she would have taken (k), 

Ihe heir-at-law takes equally with the other children without 
taking into account any lands or the value of any lands to which 
he be entitled as heir(/), or any sum laid out by the parent in 

improving such lands (m); but the heir must equally 
vitn the other children account for advances of personalty (n). 

39. In deteimining what payments are to be deemed pa3'ments 
by way of advancement and brought into hotchpot, a distinction is 


('/ y.e 8 Trusts (1881). 17 Ch. D. 2GG, C. A., in which ca.=;e it was 

(hvMlH (oveiTubng Palais 1 Hem. & M. 79S) that where parents 

loiinciled in Holland had a child who was legitimated aecordiug to Butch law 
by their suh>e(iuent marria-;e. the child could claim as a “brother’s child,” 
within the statute of Bistnbution, of the father's brother, who died intestate 
domiciled in England. See also title Conflict of Laws, Yol. YL, pp. 224,274. 

(c) AimEN, M.E.. at p. 226; 

(1 1 Anst. 128, per Eyre, C.B., at p. 132. 

(/) J nee V. iSiraufje (1820), Madd. A G. 169. ^ 

(v) 22 & 23 Car. 2, c. 10. 

(/O Palmer v. (/«rmn/ (1090), Free. Ch. 21. 

U) Prou'u V. FarmkU (1689), Carth. ol. 

Walker T. Gammaffe 

TRo ^ o North, J., held that ss. G, 7 (s. b in 

Ihe Statutes Reused) of the Statute of Distribution (22 & 23 Car. 2. c. 10) 

realuit the'en^nf beginning of s. 7 should be 

of an intp«tnt« lo section. Thus, the statute provides for the cases 

am no M a wife and children (or descendants of children) ; (b) a 

de cendtints of th'n children) ; (c) no wife but children (or 

cWldienl on?/ W "-‘f? ■><»■ children (or descendants of 

as throk’ldien or 's to go exactly as in case (a) so far 

divisfon em '>*“ndants) are concerned The direction in s. (i for 

ortheir drTr’ nl " “"'P "Pcrates in default of children 

childrra^ Tnr ? 7-'* meaning kindred other than 

boSuel Fnell -- ’»)■ 5. This applies to 

Xjfticwc/ie nT3-'ii to the younger son as heir {Lutinjche 'f . 

on land (Ph t ^^ub* “ ' ^)» ^^d to all realty, e.g.^ an annuity charged 

ou land (CWre/^v. C/,ahtrc« ( 1877), 37 L.T. 220). 


M * •• tj t 


I \ Q4 . . V if iAiala 

Yes. 51.” ^ Firkcudhhjht {Lord) v. Kirkcudbright {Ladg) (1802), 8 
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drawn between sums given as casual payments (o) or to relieve a 
child from temporary dithculties, ami sums given to start a child in 
life or make a provision for him. The latter only are to be deemed 
advances by way of portion ; but if the gift is of large amount there 
is B,primd facie presumption that it is given by way of portion (p). 
No general rule can be laid down as to what is and what is not to 
be considered a portion, for the time and manner of the gift have 
in every case to be considered Payments for education or 
maintenance (?*)» or apprenticeship (s), or gifts of jewellery or 
clothing (t), or annual allowances (a), are not advaiires. The 
payment which is made as a provision for a child is none the less 
a portion because it will not necessarily be permanent, or because 
it is not paid directly or entirely to him ; thus, where a father 
makes a provision for a son on his marriage, or a daughter’s 
portion is paid to her husband who covenants to lay it out in 
land to be settled, these are advances, and the whole sum 
paid, not merely the value of the child’s life interest, is to be 
brought into account (r). The payment must, however, be made 
by the father in his lifetime (a*), and the doctrine does not apply 
to cases of partial intestacy as to the beneficial interest (.r), nor 
does it apply to advances made by a mother, even during her 
widowhood (y), nor is a widow entitled to the benefit of the 
doctrine for the purpose of ascertaining the amount of her share 
of her intestate husband’s estate, the intention being merely 
to secure equality among the children (-3:). Descendants of an 
intestate who take by substitution the share which their parent or 
ancestor would have taken if living have to bring into account 
advances by way of portion made to such parent or ancestor (^/). 

Advances under the statute are taken without interest up 


|o) Compare Watson v. Watson (1804), 130 13eav. 574. 

Ik Ha, it, Langton v. Hcott, [190:3] 1 Ch. 1, C. A., in which case Tayhr v. 
Taylor (1875), L. R. 20 Eq. 155 was followed in preference to IJoyl v. ni>f/d 
(1867), L. R, 4 Eq. 305, and Jk Blockky, HlocMey v. Blockki/ (18-S5), 29 Cli. D. 
250. As to advancement, hotchpot, and portions, see also titles InF-^’TS and 
Children; Trusts and Tku.stees ; Wills. 
iq) Jk Scott, Langton v. Scott, supra. 

(r) Pasty v. Dtshouvrie (1734), ;3 P. Wms. 315, 317, n. ( 0 ). 

(«) Ilender v. Hose (1718^ cited in Pusei/ v. Deshouvrie, supra. 

(0 Elliot V. Collier (1747 , 3 Atk. 526, 528. 

(u) llatftildy. Wnet (1878), 8 Ch. D. 136, C. A., at p. 144, 7 «'r James, L.J., in 
which case the payments of an annuity to a child under a deed of covenant 
during the father’s life were not ordered to ho brought into hotchpot, but the 
value of the annuity at the death was treated as an advancement. 

(v) Weyland v. Weifland (1742), 2 Atk. 632; Jurkcudhright {Lord) 
hirkcudhright {Lady) (1802), 8 Yes. 51 ; Taylor v. Taylor (1875), L. R. 20 ivp 
165 ; iZe Scotl,' Langton y. Scott, supra. 

(w) Edwards v. Ji'reman (1727). 2 P. Wms. 435. , , , , . 

(») Ik Iiohy,Howktt V. Newington, [1908] 1 Ch. 71, where it was held that 

Kac/iel/ V. Breton (1706), 5 Bro. Pari. Cas. 51. Wheeler v. Shf^r (17:30), Mos. 
288, and Coioptr 7 . Scott (mi), 3 P. Wms. 119, are still good law; and see 
Iwisdenv, TuHsden (1804). 9 Yes. 413, at p. 425. 

(!/) Ilolt V. Frederick (1726), 2 P. Wms. 356. 

(z) Kirkcudbright {Lord) v. Kirkcudltright {Lady), supra. 

(a) Proud v. Turner (1729), 2 P. Wms. 560; Weyland v. Weiiland, supra, 
at p. 635 ; compare Be Scott, Langton v. Scott, supra. As to children of col- 
laterals, see p. 23, post. 
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Nephe^Ys and 
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to tlie death. l)iit from the death (inasmuch as the distribution is 
referred l)acd; to tlie actual date of the death) interest at the rate 
of 1:4 per cent, per annum is allowed (h). 

40. lii LK Xo. If there are no descendants, then, subject to 

the rights of the widow, if any, the father takes the whole of the 
e.-itate (<■), 

41. Ill i.E Xo. 0 .— If there are neither deiscendants, nor father, 
nor brothers, nor .sisters, nor children of brothers or sisters of the 
intestate, then, subject to the rights of the widow, if anv, the mother 
takes the whole of the estate (d); but if there are brothers or 
sisteis, or children of brothers or sisters of the intestate, the mother 
shares the estate (or a moiety of the estate (after the first i '500 has 
been deducted) if the deceased leaves a widow) equallv with them (e), 
lUiether they are of the whole-blood or of the half-blood ( / ). But 
the light to stand in place of a deceased brother or sister as against 

he mother is conlined to children of such brother or sister, so 
that It a man leaves a mother and grandchildren of his brother, 
the mother takes the whole (g). Xeither a step-mother nor a 

bloodT/i)"' anything, tliey not being any relation in 

42. Rule Xo. 7 .— If there are neither descendants nor parents, 
but a gramlparent and brothers or sisters, the brothers 01 sisters 
take the whole in priority to the grandparent (i). 

foth?r Hvin" h!!' 1"° of >''0 

deceased -n and children of 

m ‘ V®*'? o*' sisters, the estate goes to them ,H-r stirpes, 

m s stP, l,r ® -f at least one brother 

01 sstei In mg; if all the next of kin are children of deceased 

bi others or sisters the distribution among them is per capita (k). 

Oita 5™“'; , I lelotiv., ol !|,. 

»d, '!• ”■» "F—* 

4V N. S f f [190S] 

(r) ma.kb„ron,jh v Davis (1701), 1 P. Wms. 41, at p ol 
0 fetfoKo/ >»«. Executors, Z, 12. 

GGo{ V’Za" (lui' f vrse„^.^ia0™'®' 

(f/) V. S/rtn/fiff oil i . Ty . ^ ^ A . - ^ . 


Ttnch 
dih 


rifiq.iV Prco ’i T> ^ iu.it., at p. 215 ; 

O'* ; Bvtvi-rs v. Litthn-vod (1719) 1 Wm« toa 
(0 Statute of Distribution (22 ‘>3 Car p in\ n i , 

(1681), T. Eaym. 406; CawJ, .. sJtk (1683),' 2 
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44 . Rule No. 9.— In all other cases, subject to the rights of the 
widow (if any) the estate goes to the next of kin ascertained in 
accordance with the civil law rule, namely, quot persoi^e tot ///v/da.s, 
computing up from the intestate to the common ancestor and 
then down again to the claimant, the next of kin of equal degree 
sharing equally inter se, and no priority being given to males over 
females (m), or to the whole-blood over the half-blood («)• Thus, 
the aunt of an intestate is in the same degree as his nephews, 
for each of them is three steps removed (namely, in the ease of 
the aunt, the father, grandfather and aunt ; in the case of 
the nephews, the father, brother and nephew), and shares with 
them equally per capita (o). So an uncle takes before a cousin of 
the intestate, and a grandmother takes before an uncle or an 
aunt(p), and a nephew or niece takes before a grandnephew or 
grandniece ((/), while a great-grandparent and an uncle or aunt 
take in equal shares (r). 

The children of deceased brothers or sisters of an intestate do 
not have to bring into account advances made to their parent (s). 


Part V. — Escheat and Right to Bona 

Vacantia. 


Sect. 1. — Escheat of Real Estate. 

45 . Escheat is the right whereby land of which there is no longer 
any tenant returns, by reason of tenure, to the lord by whom, or 
by whose predecessors in title, the tenure was created (t). It is not 
strictly a reversion, as there cannot be a reversion expectant upon 
an estate in fee simple (a), nor is it accurate to speak of the lord as 
taking the land by way of succession or inheritance as if from the 
tenant. The tenant’s estate, subject to any charges upon it 
which he may have created, has come to an end, and the lord is in by 


(m) Meutreyy. Petty (1722). Prec. Ch. 593; Thomas v. Kttterkhe (1749),.l 
Ves. Sen. 333 ; Moor v. Barham (1723), cited 1 P. Wms. (Gth ed.) o3. 

(«) Watt V. CrooJee (1690), Show. Pari. Cas. 108. 

{(>) Lloyd V. Tench (\1o\), 2 Yes. Ben. 

(l>) IhuL, per Strange, M.R.. at p. 215; Bhckhorotujh v. 

1 P. Wme. 41 ; Woodrojf v. Wickworth (1719), Free. Ch. olt , Men rey v. e y 
(1722), Prec. Ch. 593. 

/j) Pitt V. Pett (1700), 1 Salk. 250. 
r) Lloyd V. Tench, siip’a, at p. 215. 

,j,er Lord Selrorne 

om the French word 
-•y.. !'• ” j!,8cneaie is a lerm oi un uuu Uv 

esclicaie that is cadere excidert or accidere and signifyeth prop®^ ^ 

accident the lands fall to the lord of whom they are h»l^en . i iV- 


^ OI YUOLi)8, Vol. VIII., pp. 54 €t «C 7 . ; Real Propehty anjj ^ 

to the procedure on escheat, see title Cuow’N Practice, Vol. A., p. • o. 
(f«) A.~(f, of Ontario v. Mercer, supra. 
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Descent and Distribution. 


Sect. 1. 

Escheat of 
Real Estate. 

Lands 
subject to 
escheat. 


Intestates 
Estates Act. 

im. 


his own right (/>). Escheat was an incident of feudal tenure, and 
was based on tlie want of a tenant to perform the feudal services (c). 

46 . Lands held in socage, whether of the Crown or a mesne 

lord(d», have always been liable to escheat ; but the interest which 

escheats must be tlie whole fee(/'). On the failure of issue under 

an estate tail, the land entailed does not escheat, but reverts to the 

owner of the reversion in fee expectant on the determination of the 
estate tail ( f). 


death intestate and without heirs since 
the 14th August, 1884 of a person entitled to any estate or 
Intel est, legal or e(putable,in any incorporeal hereditament, or to any 
equitahle estate or interest in any corporeal hereditament, whether 
devised or not devised to trustees by the will of such person, the 
(aw ot escheat applies as if his estate or interest were a legal estate 
m corporeal hereditaments (//) ; and where anv beneficial interest in 
the real estate of any deceased person, whether legal or equitable, 
IS, owing to the failure of the objects of the devise or other circum- 
stances happening either before or after the death of such person, 

in whole or in part not effectually disposed of, sucli person is 
( eemed foi- tlie purposes of the Intestates Estates Act, 1884, to have 
died intestate in respect of such part of the said beneficial interest 
as IS ineffectually disposed of(/0. 


(/.) A.-a 0 / Ontario v M.rcer (lSS;j), 8 App. Cas. 767, P. C. 

{'-) See.4 -/r. V (1666). Hard. 488; Tudor. L. C Real Prop ‘dP 

Tl'' 1 ^'"'7 ^ M.R., at p. 201. 

titSek,:™oIut Voptin.; 

ot (be Intestates Estates Act. 1884 (47 & 4S ’S'ict. c. 
rinf did not ho in tenure were not subject to eLheat Thus a 

intestate and 7ifbout 

noils., out ceased lor the benefit of the owner of the l-itid Mmr.To.i f j {• v 
&,n. sjum) Ua„l. 4,S8, ,.r Hale, C.B. ; Tudor L c C prS , and 
see >1 ‘"dscr (/Mu. a,nl Canons) v. lOW, (1(113), Qodb. 211). ' " ’ 

/) .i Com Difj. tit. Escheat (A. 1); Pitz. Nat. Brev. 144. 

; 1 Act,_lS84 (47 & 48 Viet. c. 71), s. 4 

testatrix*wh7lpft rin hJ!" <1 * ^^*^4 together; so thatwherea 

^ de*'^ SiS 

and under s. 4 that it escheated t7 the 

ri806l 2 Ph Pro.;.. 1 t. (/fe \\oOf/,A.-G. v. Anderson, 

1884 (47 & 48 Viet tb® Intestates Estates Act, 

it for otn W the estate was entitled to retain 

It lui nib owQ DenGtit notwithstaDcliiif^ thnf fVii^ \ ^ i_ j 4 

rtL" t h\T’a 

oVco^old! (tV V //ataarM (1^^^^^^ Beav.' 168) ; a trustee 

Newk-er Compauy {DaJ.. xL Ail'er Co “sil)' 3 De^G 7s^“3W)“and 
a legal mortgagee (Beale v. Snmonds (lSo3) 16 Rpir p ? 

nfslTth; entitled 'to the estate on hUme of 

the Crown (i?oyfr1 y. Maule\m]) 1 Ch7^ escheat^ to 

SAS72.S- -is rH; ; < 4.£' 

to raise a title in the Crown by wi^- of esche:( (7“’ 1/““ e 2 Ve" 
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48 . There is some conflict of authority on the question whether 
the freehold lands of a corporation which has been dissolved escheat 
to the Crown or the mesne lord, or whether they revert to the 
grantor. The weight of authority seems to be in favour of the 
latter view (0- 

On the winding-up of a company incorporated under the 
Companies Acts, 1862 to 1908, its property is sold and the net pro- 
ceeds are distributed among the members (A). It does not appear 
to have been decided in whom the real estate of a defunct company, 
the name of which has been struck off the register (/), vests ; but it 
would appear to vest in the Crown {m). But the term created by a 
lease which is vested in a defunct company appears to come to an 
end when the company is dissolved {n). 


49 . Property of which the deceased was seized as a trustee or 
mortgagee cannot escheat. It passes to the legal personal represen- 
tatives of the deceased (o), unless it is copyhold, in which case it 
passes to the customary heir (if any) {p). But the court has power 
to make an order vesting trust or mortgage estates in the person 

entitled thereto ((j). 


170) ; nor was the Crown entitled to cull upon a tru>teo, to whom land had been 
devised upon condition that he paid a certain sum to a charity, the gift to the 
charity being void under the Statutes of Mortmain, to raise that sum and pay it 
to the Crown [Henchnan v. A.-G. (1834), 3 My. & K. 4So). 

(t) The authorities in favour of the view that the lands revert to the grantor 
are Co. Litt. 13 b ; A.~G. v. Qoiv€r{Lord){\Ui)), 9 Mod. Rep. ‘224, per Lord Uakd- 
WICKE, L.C., at p. 226; Bunjtss v. ]Vhtate (1751)), 1 Eden. 177,_;j'r Lord 
Mansfield, C.J., at p. 229 ; Colchesitr Curpomtion v. Brooke (1846), 7 (L B. 339, 
per Lord Denman, at p. 384; 1 Bl. Com. 4S4; 2 Bl. Com. 256; 1 Preston, 
Abstracts of Title, 272 ; Grant, Law of Corporations, p. 303 ; Lewis on Perpetui- 
ties, p. 621 ; and compare the judgments of Daklinu and Puillimojie, JJ., in 
Hastinffs Corporation v. Letton cfc Sons, [1908] 1 K. B. 378, a case of chattels 
real; the authorities supporting the view that the land escheats are Johnson 
V. Norway (1622), Win. 37; Southwell v. Wade (1598), 1 Roll. Abr. 816 (A), 
pi. 1; Hargrave’s note (71) to Co. Litt. 13b; Gray, The Rule against Perpetmties, 
pp. 32 et seq. As to the disposition of freehold land on the dissolution of a 
corporation, see title Corporations, Vol. VIII., p. 401 ; and on tbo wmdiug- 
up of a company, see title Companies, Vol. V. 

(A) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), ss. 170, 186. 

(0 See Companies Act, 1880 (43 Viet. c. 19), s. 7; Companies Act, 1900 
(63 & 64 Viet. c. 48), s. 26 ; both repealed and re-enacted by Companies (Con- 
solidation) Act, 1908 (8 Edw. 7, c. 49), s. 242. ^ on- 

(th) Compare ffiyyirwon and Deauy Ex parte [1899] 1 Q. 

_ (n) Hastings Corporation v. Letton it Sons, sujn-a ; but where a company 
18 a trustee of the term new trustees can bo appointed and a vesting j)r er 
niade (.^e Ge)ieral Accident Assurance Corporatioti^ Ltd,^ [1904] 1 Ch* / i c 

-^^0. 9, iZorrd, [1906] 1 Ch. 359). . o .. 

(o) Conveyancing and Law of Property Act, 1881 (44 & 4o Vict. c, 41), 

B* 30. 

(p) See title Copyholds, Vol. VIIL, p. 55. . 

( 2 ) Trustee Act, 1893 (66 & 57 Vict. c. 53). ss. 26, 29. In former times, on 
the death intestate and without heirs of a trustee or mortgagee, the estate 
escheated to the Crown or the lord (A.-G. v. Leeds {Duke) (1833), 2 My. ^ K- 
343) unless the lord had admitted the trustee or mortgagee on a surrender 
winch Mye him notice of the trust, in which case he was bound b} it ( I taver v. 
^au/e(1830), 2 Russ. & M. 97). The hardship thereby inflicted on c^ q^e 
and mortgagors has been remedied by statute (see Trustee Act, 

(56 & 57 Vict. c. 53), ss. 26, 29, whereby the court is enabled to make vesting 
orders of trust and mortgage estates). 


Sect. 1. 

Escheat of 
Real Estate. 

Dissolved 

corporations, 

Defunct 

companies. 


Trust and 

mortgage 

estates. 



26 


Sect. 1. 

Escheat of 
Real Estate. 

Escheat 

projiter 

(It'Iicf K III 

tc/ic/itin. 


Escheat 

propter 

(Irfectiiiii 

tenentU. 


To whom 
land escheats. 


Descent and Distribution. 

50. An escheat must arise propter delictum tenentis ox propter 

diUituiu tfUi iitis ir). Escheat propter delictum is confined 

to cases of outlawry, for escheats and forfeitures to the Crown in 
all cases of treason, felony, andyWo de se have been abolished since 

i-^i Outlawry in civil proceedings has been 

abolished (n, but in criminal proceedings, though almost obsolete, 
it has not been abolished, and a sentence of outlawiT would still 
carry with it the penalty of forfeiture (a). 

51. _ Escheat propter defcctiiin tenentis occurs where the last owner 

dies intestate as to the land and without any heir. In this event 

(which most commonly occurs where a bastard (v) has become 

possessed of lands as purchaser, and dies intestate without issue) 

the loid or the Crown, as the case may be, re-enters in right of his 

01 its foimer ownership, the estate which was granted having come 
to an end (a). ^ 

_ 52. Escheat is to the mesne lord if he can be found; but as 
since the year 1200 sub-infeudation has been forbidden (/>), in the 

gieat majority of cases there is no record of the mesne tenure, and 
the escheat is to the Crown as the lord paramount of the whole 
soil of the country, or to the Duchy of Lancaster in cases within 
the Luchy (c). Copyhold land cannot escheat to the Crown unless 
the Crown is lord of the manor of which the copyholds are held (d). 

(r) Co. Litt. 13 a. 92 b. 

(«) The date of the passing of the Forfeiture Act, 1870 (33 & 34 Viet. c. 23), 

Lnt of treason or felony or a judg- 

heM .?v 1 ^ « reym (as to which, see 4 BE Com. 327) was 

inheritance could be claimed 

hnd^( hT Ef the Crown became entitled to his 

V and waste (1 Com. Dig. 618; 22 

thretwie U absolutely entitled to 

id-h^of thVVrni ’ 1 • entitled subject to the 

a d wa tl hntT 0 the person convicted and for a%-ear, day, 

ciuld ^ n^e^h . t n ‘i absolutely entitled if'no person 

Act iP^ ^4 V-ni "! S. 10 of the InheAtance 

Act, 1833 (3 & 4 V ill. 4. c. 10b), provided that after the death of an attainted 

bern"* att'lLter''^ndt'h'^^^'*^ through him os if he had not 

been attainted. Lands held m gavelkind were forfeited bv a conviction for 

treason, but not for felony (1 Loctor and Student. Dialogue 1 c 10 Snson 

to' Urn CWn Jr \f' forfeited to the lord, not 

to the Crown [Lord) Case (1083), 2 Vent. 38 391 TI.^ estates of 

pawsertrUs''Lh-aUawVv‘^'^‘* "" escheat to the Ciwn, but 

^ b?r- -ri? heir-at-law v. Chambres (1861). 29 Beav 246) 

0 Civil Procedure Acts Repeal Act, 1879 (42 & 43 Viet c* 59)^ 8 3 

(o) Burgess v. Wheate (1759), 1 Eden, 177 : 2 Co Inst R4 

(5) Statute Quia Emptores, 1289 (18 Ed w 1 stat I r i)' 

Do'tTB')' 542 “ ?.• ?■ V. Johnson (17S0). 2 

SeiUV8f4’ (iT & 48 Y c?'f n? ; ft. 

^ (rf) nolker V. Denns (1793), 2 Vcs. 170. See title Copyholds, VoI. Yffl., 
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As the Land Transfer Act, 1897 {<’), does not bind the Crown, i. 

it would appear that escheated real estate vests in the Crown Escheat of 
and not in the legal personal representative, so that where the Real Estate, 
solicitor to the Treasur}' applies for a grant to him, as the representa- 
tive of the Crown, of administration of the estate of a person who has Land Transfer 
died without issue a bastard and intestate, the proper form is to 
grant letters of administration of the personal estate only (,/'). 

The right of the Crown to an escheat can be barred by adverse narrhig 
possession (g). Crown rights. 

53 . Property which has escheated to the Crown may in certain Regiantof 
cases be granted to the family of, or to persons adopted as part of 
the family of, the person whose estates the same have been, or to 
the person discovering the escheat (//), and upon application being 
duly made this may be done by way of waiver of the right of the 
Crown (j) ; but subject as above, the Crown cannot grant any real 
estate alleged to be escheated until after an inquisition finding the 
title thereto has been returned to the Central Office of the Supreme 
Court of Judicature (k). Such inquisition should find of whom the 
estate was held, and if it does not so lind, any person aggrieved is 
entitled to obtain from the High Court of Justice an order for the 
taking of another inquisition (/)» but no inquisition can prejiulice 
any rights which at the time of the death leading to the inquisition 
were vested in some other person (m). 

54 . The rights of a mesne lord taking by escheat are similar to 
those of the Crow’n(H), but some act of the lord is requisite to perfect 
his title ; the actual possession of the land cannot be gained until he 
enters or brings his action to recover the land(o). And since 
the 4th of July, 1870, the lord has had no right to escheat v'rop/cr 
delictum tenentis (p). His right to escheat propter dejeetnm tenentia 
has since the 29th of August, 1833 (q), been subject to the payment 


(c) 60 & 61 Viet. c. 65. , , 

(/) InihtOoods of Hartley, [1899]?. 40. VTiere. on the other hand, a creditor 
of the intestate applied for administration, the grant was made “in respect ot a 


(y) Tuthill V. Pogere (1844), 6 I. Eq. R. 429. , 

{/<) Crown Private Estate Act, 1800(89 & 40 Geo. 3), c. ‘ 

Act, 1819 (59 Geo. 3), c. 94; Intestates Estates Act, 1884 (47 & d8 Vict c. M). 
s. 6 ; and compare Moggridge v. Thackteell (1803), 7 Ves. 36, at p. < , - oson 
A.-G. ofJamaiai (1843), 4 Moo. P. C. C. 228. 

(i) Intestates Estates Act, 1884 (47 & 48 Viet. c. 71), s. C. 

[k) Escheat (Procedure) Act, 1887 (50 & 51 Viet. c. 53), s. - (3). 

(ii) 75ii’ ,\V(4). For the rules made under this Act, of 

and Orders Revised, Vol. IV., Escheat, England. As to the luquiMtion 

escheat, see title Crown Practice, Vol. X., p. 35. 

(n) Seepp. 24 €t8eg.,ant€. 

(o) 3 Cm. Dig. tit. 30, pi. 9. ^ t i,. ift 7 n 

. (p) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 1. Prior to 4th July, - 
in cases of felony, other than high treason, the land escheated ^ 

subject to the Crown’s right to a year, day, and waste. A remain er ■ 

in fee was the subject of escheat just as much as an estate in possess ( 

Abr. tit. Prerogative, pi. 25). „ 

i'j) Administration of Estates Act, 1833 (3 & 4 Will. 4, c. 104). 
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of the debts of his tenant, even though such debts were not charged 

l)y the tenant on his lands (r). The Intestates Estates Act 1884 

appears to be as much in favour of the mesne lord (if any) as’ of the 
Crown (.v). ' - / 

Sect. 2. — Right to Personal Estate. 

55. The Crown is entitled to goods which have no other owner, 
commonly cal ed hona vacantia (t). This right is one of the jnra 
Hfiaha which have been inherent in the Crown from the earliest 
times t»). It extends not only to the property of persons who die 
intestate tearing no next of km (a), but also to personal property 
other than a leasehold interest in land {b) held in trust for a corpj- 
ation aggregate which has been dissolved (c), to the proceeds of 
sale of real estate sold by a tenant for life, and paid to trustees 
appointed imder the bettled Land Acts, 1882 to 1890(d), and to 

nm-llv nf I m things consisting 

puiely of legal rights of action, such as debts. It may be that they 

aa-e extinguished (/). The Crown is also entitled to pi oS in 

aiid wIHim r to a foreigner who has died abrold intesiate 

nvl ^ liin, although by the law of his domicil such 

piopeit} would go to the foreign State (( 7 ). 

rl testator appoints an executor, or executors, but 

n i!“ V, ‘h®.P°®'hon of his residuary personalty, or makes 

a d, position which fails, the residuary personalty is taken by the 

tni t? r ho"«hc,ally, and if more than one as joint 

linn H I .‘he true construction of the will the testator has 
s gnihed his intention that they shall not take beneficially, in which 

TPp’fv! personalty as bona vacantia (//). 

he Executois Act, 1830(0, does not alter the old law as between 

the T*! therefore proper to consider 

IubsPo,?e. t fn ‘i^® ^''eh as those 

^ntent nn h VtV° ®f what language indicates an 

mtention tha t the executo rs are not to take beneficially (I). The 

(0 8ee 7 2^ (i8o2), 9 Ha^W. 

th^ase of com-hl ; 3 commonest case of escheat to a mesne lord arises in 
lue case oi copjziolas, as to which see title Copyithtti^? Vr^i vttt * • i / ^ /t 

(0 %A-.y. If«(/W (1846), 0 Moo. P C C 464 
14 Sim. 8; v. 1853). 1 Sm\^G (1844), 

tioxal Laav. Vol. VII., p. 209. ’ Coxstitu- 

(“} Bi///e V. ira/for/t, supra. 

7£ p. “"t-- ^ee also ti.le 

(b) Hmttmjs Corporation v. Lstton & Sons, [1908] 1 K. B 378 

(c) Us tby<jimon and Dean, Exports A.-G., [1899] 1 Q B 3‘>5 
{<!) Re Bond, Panes v. A.^G., [1901] 1 Ch. 15^ J 

1 cl. ^ I^raitku-aite v. A.-G., [1909] 

(i) Re BamsU's Trusts, [1902] 1 Ch. 847 ^ 

(ti) Read v. Stedman (1859). 26 Beav 4Q^ o «4 « j • ^ \ 

p / of } ’ I®® P‘ (n), ante. 

( ) ea V. Stedman, sujjra ; Re Knowles, Roose v. Chalk (1880), 28 W. E. 975. 
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rules laid down in those decisions are not to he extended as a<;ainst -• 


the executors (1). 

57. There must be on the face of the will a “ strong and 
violent” presumption that the executors are not to take bene- 
ficially (?«); but it need not be irresistible” (a). Thus, the 
presumption is raised by the gift of a pecuniary legacy to a sole 
executor (o), or by equal pecuniary legacies to all the executors ( p), 
since it cannot be thought that the testator would expressly give a 
part when he is also giving the whole. But a legacy to one only of 
several executors (f;), or unequal pecuniary legacies to tliem(/-), or 
equal pecuniary legacies in addition to different specific gifts (.s), 
will not be held to show an intention that they are not to take 
beneficially, since it they took as executors, they would take in e(iual 
shares. 

If it is clear on the face of the will that the testator intended his 
executors to take as trustees, they cannot take beneficially (f), and 
it makes no difference that the property is given to them in their 
own names and the appointment as executors is contained in a 
subsequent part of the will (a), or that only one of several executors 
is expressed to take as a trustee (/>). But expression of an intention 
that the executors are to be trustees of part of the estate is no 
ground for inferring that they are intended to be trustees of the 
whole (c). 

58. Expressions in the will showing that the testator intended 
to pass only such property as he specifically mentioned (d), or 
intended to make a further disposition of such of his property 


Right to 
Personal 
Estate. 


What wolds 
inipoi't an 
intention that 
executors are 
not to take. 


Indication 
from ex[)res3 
trusteeship. 


Other 

indications of 
intention. 


(0 A.-G. V. Jefferys, [1908] A. C. 411. 

(m) Dacre v. Pairickson (1860), 1 Drew. & Sm. 182. 

(n) Pratt y. Sladden (1807), 14 Ves. 198. 

(o) Androvin v. Poilblanc lll-ib), 8 Atk. 299; Unpthart v. Kimj (1802), i 
Yes. 225; Ommaney v. BuUher (1823), Turn. & R. 260. 

iv) A.-G. V. Tmnkim (1754), 1 Amb. 216 ; MUldhtm v. Spicer (1788). 1 Pro. 
C. C. 201; Nourse v. Finch (1791), 1 Ves. 844; Taylor v. Hayyurth (1844), 
14 Sim. 8 ; Cradock v. Owen (1854 , 2 Sm. & G. 241 ; Saltmarsh v. Barret (1861), 
3 De G. F. & J. 279, C. A. ; Chester v. Chester (1871), L. 11. 12 Eq. 444. 

(7) ('^loyne {Iii8h(fp) v. (1750), 2 Ves* Sen. 91; Benuct v. IJatthto} 

(1789), 3 Bro. 0. C. 28 ; Pratt v. Sladden^ supra. 

, {r) Grifiths V. TIamilton (1806), 12 Yes. 298; Re Knowles, Roose v. Chalk 
(1«80), 2S W. R. 975. ^ 

W V. t/cj^erwa, [19081 A. C. 411. ^ 

W Forth [Lord) v. Purdon (1752), 2 Yes. Sen. 495 ; A.-G. v. Tomkins, supra; 
Rennet y, Batchelor (1789), 3 Bro. C. C. 28 ; Mnckleston v. Brown (1801), 6 Ves. 

; Vezty y. Jamson (1822), 1 Sim. & St. 69; Taylor v. Jfayyarth, suprci ; 
JolmU,ney, Hamilton (1865), 11 Jur. (N. 8.) 777 ; Chester v. Chester, sywa. In 
IremiKl it has been held that the mere fact that persons are appointed in t o 
same sentence to ho trustees and executors is a sufficient ^ f 

testator’s intention that they are not to take beneficially {Dillon v. 

« R. Ir. 57). As to the admission of parol evidence, see Re Bacon s 11 ill, 
Camp y Coe (1886). 31 Gh. D. 460. „ , 

(a) Ellce,ck y. Mapp (1851), 3 H. L. Cas. 492 ; Read y. Stedman (18oJ), 
26Beav.495. 

(i) minee y. Slater (1803), 8 Ves. 295. at p. 308 ; GrifiGisy.namilton, supra. 

{f^) Batteley y, Windle (1786), 2 Bro. C. G. 31 ; Dawson v. Clarke (1811), 18 
V 68. 24 t • 

(d) Crejuhart v. King (1802), 7 Yes. 225. 
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Personal 
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Procecfliiig^ 
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Crown to 
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Proceedings 
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kin agairist 
the Crown. 


Procedure 

etc. 


as he ,lul not specilically deal or imagined that he had in 

act disposed ot the whole nt his property (./ ), are sufficient to defeat 
the t.\euitoi s claim to take heneticially. And where a testator 

hentlU oir'ffis"”*’'' ‘1’" ‘'‘“l ’‘® '5 nrther t'han a 

on l o e, I'e intends 

he.uffiffi,,) ° of 

A declaration in the will that the testator intends his property to 

the ! h, Ov presumably, is still sufficient to oust 

them m favour of the Crown. 

59 In cases where a person has died intestate and it is considered 
that hi^ pioperty belongs to the Crown as ho„a vacantia letters 

and'hen'ffi ofn" “'fuifnistrator “for the use 

Tt r 1 P f ‘'"‘y '^f f'® ■''duiinistrator is to 

get in the estate pay the debts of the intestate, and account for 

the liaiance for the use of tlie Crown (i). At tlie present time the 

proper person to take the grant of administration is the Treasury 

bohe. or, wlio IS a corporation sole(.;) and deals with tlie property 

1876(4"° ° of f'® Treasury SolicitoiAct! 

or^ripv o"f '>y fh® 'Treasury Solicitor 

apiip'iv nn 1 *1'^* ° 1 ^*0'''V and the next of kin sidiseiiuently 

m-oit -n ®‘'® ®“f‘“®‘’ fo recoyer tlie 

Z-ihp T *1 “"0 Soyereign to whom the 

he h‘ ht nf '^®'ore ‘>'0 oluim is estal.lislied, 

"s from L ntp"®®®tf'°‘' *• f’y fho Cro^vn 

nominee (»!) ^ ^ '^^®" ‘ Property came to the hands of its 

61 . All actions and proceedings by or against the Treasury 

estate of’a°n int®'t"t°“"p®®i°f “'1 ‘^® recovery of persona^l 

Tacantu! A if ‘'®®®‘''®'’ f’A f’'® Crown as bona 

carriei mi L] *® ®^“re®f®''’ “re brought, instituted, and 

(incl K '® 'f “'‘'“® ‘'"'®® of law and equity 

oi otht«dip^ of limitation under the Statutes of Limitation 

to the Trpn ““respects as if the administration liad been granted 
to the Treasury Solicitor or other nominee as one of the next of 


Je) V. (1798), 4 Vos. 117 ; .)W v. .l/e„« (ISll), 18 Tes. 

(f ) a,rawlv. Hanluru (1817), :i Mer. 1.50. 

[(j) JSorth [Lord) v. Punloii (ITo'U o Wu jo- /y- . rr i 

>n,'ra : IlraMon y. Ferrun,! {mZl). 

CO Cmnlfy {Lwd) v. //«/e(1807), 14 Ves. 307. 

Sa'uL''27l' I ^ - Soiton (1670), 1 Wais. 

O') See title Constitutional Law. Yol. VII d 7S 
(^) Treasury Solicitor Act, 1876 (39 & 40 Yict ’c^ 18l' s 4 
i //r7 9 n. L Cas. esfat p.’6b ■ 

ff- -» H. L. 100; i?e De.m. EJ,or 
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kin of the deceased (u). No information or other proceeding on Si:ct. 2 . 
the part of the Crown can be tiled or instituted, and no petition Right to 
of right can be presented in respect of such personal estate or any Personal 
claim thereon, except within the same time and subject to the same Estate, 
rules of law and equity in and subject to which an action for the 
like purpose might be brought by or against a subject o). 

62. AVhere an estate is administered by an executor or admini- Liability of 
strator who hands over the balance to the Crown because he cannot exocutor 
discover any next of kin to the deceased, the next of kin are entitled pro K!n’''to 
to treat this as a breach of trust, and to proceed against him and Crown. ^ 
make him responsible, but their right is against the executor or 
administrator personally, and not against an administrator subse- 
quently nominated by the Crown, unless the latter makes himself 
personally responsible, e.g., by taking out letters of administration 

de bonis non (p). 

63. The Crown is not liable to pay interest to next of kin who interest, 
subsequently prove their title in respect of property handed over to 

it by an executor or administrator who has administered the estate 
and handed over the balance to the Crown because he cannot 
discover any next of kin (q). 

64. The right to bona vacantia within the Duchy of Lancaster is Duchies of 
vested in the Crown by a separate title (r) ; and that to bona vaaintia Lancaster and 
within the Duchy of Cornwall is vested in the Prince of Wales as 

Duke of Cornwall (.s). Thej/znt regalia relating to property within 
the County Palatine of Durham have been separated from the 
royalty or franchise of the County Palatine and revested in the 
Crown (f). 


i n) Intestates Estates Act, 1884 (47 & 48 Viet. c. 71), s. 2. 
o) Ibid., s. 3. See title Executors axd Administrators. 
p) A.-G. V. Kohler (18G1), 9 11. L. Cas. 6.54, at n. 672. 
q) Re Oosman (1881), 17 Ch. D. 771, C. A. 
r5 See title Constitutional Law, Vol. VII., pp. 217 et seq. 

8) Ibid., pp. 228 et e&j. ; Cornwall {Solicitor of Duchy) v. Canniny (1880), 

(<) See title Constitutional Law, Vol. VII., p. 210. 
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Meaning of 
terra 

“ Discoyery.” 


Part 


The Nature of Discovery. 


term “ Discovery ” is used to describe certain processes 
by which a party to a civil cause or matter (a) is enabled to obtain 
from the opposite party information in writing and on oath relating 
to the questions of tact (ft) in dispute between them for the 

(1852A7“o (-«• V. Amhcrgate etc. Bait. fo. 
I n-Qm m the nature of a gao icarranlo (S- 

T. tfief/ci/ (1|89), 3 Tern Eep. 141), and proceedings in the Divorce Court 

(Mmdaunt y. Manerxeffe (1874), L. E. 2 Sc. & Div. 374), are civil proceedings. 
As to criminal cases, see title Crimikal Liw Aim Procedure; Vol. lA-' 

(6) Matters of law cannot be the subject-matter of discovery (see Flight v. 
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purpose of preparing for the trial of the cause or of perfecting the 
jiulgnient delivered, or for the purpose of enabling the judgment 
when perfected to be carried into effect. Discovery for the latter 
purpose is called “ Discovery in aid of execution,” and is essentially 
different from discovery for the former purpose, since it consists of 
oral examination as opposed to written, and is of the nature of a 
cross-examination, whereas the former is much less extensive in 
scope. The modes of discovery for the former purpose are really 
three in number, namely, disclosure of the existence of documents, 
inspection of documents, and interrogatories, but the term “ Dis- 
covex'y is often used as meaning the two former modes considered 
as one. In this article the term ‘‘Discover}’” is used as applying 
to these three modes unless the contrary is stated, and not to 
discovery in aid of execution (c). 


66. The extent to which discovery may be called in aid by a 
party will be discussed in connection with the various forms dis- 
covery may take(d); but, generally, it extends to enable the one 
party to get information on oath from the opposite party relating 
to any relevant facts material to the question in issue which are in 
the possession of the latter, and it does not matter whether such 
facts are required as evidence or in aid of proof, or to avoid the 
expense or delay of proving them in some other way, nor whether 
the applicant already knows the facts or could prove them in some 
other way (e). Discovery may be granted when the facts sought to 
be obtained will prove even the whole cause of action, or substantiate 
the entire defence (/). There are certain restrictions on the rifrht 
to discovery which are dealt with hereafter (//). 


67. With respect to actions in the High Court, the practice 
and procedure as to discovery are governed by the Rules of the 
Supreme Court, made under the Judicature Acts (/(), so far as such 
rules exist (i). Where, however, no provision is made by rules 
the practice formerly obtaining in the Court of Chancery (y), and 
even the old common law practice, whether under the Common 
Law Procedure Acts or otherwise, so far as it does not conffict with 
that formerly obtaining in the Court of Chancery, may be resorted 

(18-M), 6 Beav. 22, 33; Hoffmann v. (18C9), 4 Ch. App. 073; 

M haU’hi v. Cromttr (1855), 5 E. & B.'TOO). 

(c) For diBcovery in aid of execution, see title Execution. 

[d] Seepp. 58, 07, 

n 20 Cb. D. 519, 526 d seq., C. A. ; Find, v. Find, 

(17o-.), 2 Yes. Sen. 491 ; Chadwick v. Chadwick (1852), 22 L. J. (CH.) 29 ; 

v. Parry (1883), 32 W. R. 203 ; llnsiros v. ]Vhite (1870), 1 Q. B. 1). 
423 t. A, ; hodadl v. Tay/or (1873), L. R. 9 Q. B. 79, 82. For admissions of 
facts under R. S. G., Ord. 32, see titles Evidence ; Puactice and Pkoceduke. 
1 / /’ HodeoU V. Taylor, supra ; Acheson v. Henry (1871), 5 I. R. C. L. 496; 
AJvtadzen v. Liverpool Corporation (1808), L. R. 3 Exch. 279. 

to Seepp. 07, 72,po«f. 

(A) R. S. C., Ord. 31. 

[i) Jones v. M<nite Video Gas Co. (1880), 5 Q. B. I). 556, 557, C. A. ; Bohkow 
v. (1882), 10 Q. B. D. 161, 108, C. A. ; Kearsley v. Philips (18H;i), 10 

Q. B. D. 405,466,C.A. i \ 

A ^*^2 9 *’ "2, r. 2 ; IT7/«o« v. Churdt (1878), 9 Ch. D. 552, 554 ; 

V. Uashll, supra, at pp. 525, 520, 530. 
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Part I. 

The 

Natme of 
Discovei7. 

Effect of 
Judicature 

Acts. 


Discovery, Ixspection, axd Ixterrogatories. 

FevaU "" '’“riance the rules of equity 

the^Ll-H w' ,J«l‘=ature Acts have not altered 

or diminished Tot ^ ‘ enlarged (») 

of l e s do not oft f provisions 

the nVeed, VP he substance as well as the form of 

tained o) and n 0 “®"°' ‘'^re to be ascer- 

the hih ’ a^l '« ®“d to alter 

not iSr^ ts " t; 

"""ruThfto nroc® ““f Court of Chancery 
legal titfe if thprlpf*^^! iscoveiy by a plaintiff suing at law on his 

frvalue wL nut S Pnrchaser 

though this did not E P*®n was a complete answer to the bill, 
r e®n r s ctin? v ““"''t of equity had con- 

ju4'dictio"n'would‘'™f ‘ °-i ^’i^rcise of its auxiliary 

of tort though it Tio f ^ enforce discovery in some actions 
powersofo ““'“““n law actions under the 

Acts Now howpvpt given by the Common Law Procedure 

ftandi4°«;e'r°:raTto ®':“T notwith- 

Spl cat ^n wl ei 1; T “ ‘>^0 rule has no 

h‘. poiv X“ £“X ,l”SoS£ Z ‘ 

bilfr/rv,®^'^ discovery which existed under the old practice by 
bill m Chancery can now be enforced under the Eules oFth^e Sup«£ 


Ooinmerciuf Assuranre Co (]RR}\ «’n i> Sfr<nn$lili) Co. 

(1S82). 10 Q. E D Id 0 ^ f i; A. ; Bokkou, i Fish 

(1877), 8 Ex. D. 335, 337, a A ’ 

Columbia, «»i>rrt, It pp^ 054* 858^- «'/?' v. Bank of Britii 

(1877). 2 Q. i D. 52^528 ’ 7 J\ v. Nam 

{m) Kearslof y. Philips (IHS'A) inO^n ^ri ^ 8-25(11 

(1883). 10 Q. B. D 4 I 9 C- A. ; Iluuuimjsy.lVilliamo 

300. per Lord WatsIv kt p“ 30^ ^’ (1887). 12 App. Cr 


ot^iiiJUKNE, ij.u., at D 2 ‘>‘i • ^nf i> ; 7 ^ o /ipjj, VOS, zii.per I 

p. lee, and .. [l^^oT^'^’slZTerZJ!^. 

■‘26; PM.ps v. BMi, 

'*'■ "■• ‘2, IS, see Fp 56, Tof I'i 

y PP^ W P- 

p. 654. 3 O. 64o, C. A., per CoTION, L.J., 
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Court (/>), and any principles wliich previously existed in the Court 
of Chancery are now binding in all divisions of the High Court (r). 
So, also, the Judicature Acts have not done away with any right to 
discovery which existed at common law before any statutory powers 
were conferred upon the common law courts (d). ' 

69. In former days it wasToften necessary to resort to the Court 
of Chancery and commence a suit by bill' there for the purpose 
alone of getting discovery. But from the time of the passing of the 
Common Law Procedure Acts and the Judicature Acts this practically 
ceased to be necessary. Instances of such actions are now rarely 
met with, since any discovery formerly obtainal)le only l)y bill in 
Chancery can now be obtained in an action in any division of tlie 

High Court (c). 

But in some cases an action for discovery will still lie,c.(;.,at the 
suit of the owner of a trade mark against shipowners who have 
shipped goods bearing counterfeits of the plaintiff's trade mark for 
discovery of the names of the consignors of the goods against whom 
an action is contemplated (/). An action will not, liowever, l)e 
entertained for the purpose of getting discovery in aid of proceed- 
mgs in an inferior or foreign court which has power to compel 
discovery (^), nor in aid of proceedings to be commenced in England 
for the recovery of land situate out of the jurisdiction, since the 
proper course is to sue in the foreign court {h). 

70. Another mode of enforcing discovery is by writ of mandamus. 
This method is practically confined to public documents or to 
documents of public companies (i), and lies outside the scope of 

the present article (/i). 


Part II. — Discovery in General. 


Sect. 1. — In what Proceedings Discovery mag he granted. 

71. Discovery may be ordered in any “ cause ” or “ matter ” (/). 
“Cause,” as used in the Judicature Acts, includes any action, suit, 
or other original proceeding between a plaintiff’ and defendant, and 


{b) Hamden v. Brearley (1875), 33 L. T. 322, 

T?v Tfc QOa or >- a 


0^0 ; auu 


w w w 


(1877), 3 Ex. D. 335, 337, C. A. . ^ , 

(c) Andereon v. Bank of British Columbia (1876), 2 Ch. D. 644, C. A., at p. C 

(d) Brmn v. Lull (1885), 16 Q. B. D. 229, 230. See as to discovery relat 
to ship’s papers, p. 65, j>ost. 

(c) Bamdtn v. Brearley ^ supra. 

(/) Orr V. Diaper (1876). 4 Ch. D. 92. See for another instance, Ainswort 

Starkie, [1876] W. N. 8. 
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Sect. i. 

In what 
Proceedings 
Discovery 
may be 
granted. 


Discovery, Ixspection, axd I.vterrogatories. 

‘ civil nature, while 

ItTnclu es “ n olLT‘- F 

inciiuies a motion to set aside an award («) The rirrlit flilJ 

I"™?:/;:,' ““”“1" «“«»“« 

ifficill orsnedahlf ’ "l ’’‘‘“ceedings under a reference to an 

where eitheF tlie ”Fi‘ ®‘ Arbitration Act, 1889 if), 

off colut or the referee may order discovery (o'] iRni- 

sS !" k**”- 

W7 ; Xeu, Jlritij Si, L, I tZmoU' Ao i T 

the claim to recw;r pos'JAln^rf ' "t'" mere 

will not be ordered as a^ain'f ^'7 an alleged forfeitaro. discovery 

involved, in which case disfovpn ti unless there are other issues 

(AW,) y mnUcocl Q (.ifatar.y, 

(b) Jones V. iro//5 (ISfM)), ■l.-j Ch D ^74 P A 


V. A.; Crossla/ v. Tomen 

Z'eTc 

if) 0*' & 53 Virt V’lti Ixterple.vdek. 

M ;/i.i,,-.. ,. ii;, "ISjf'k k”*™. V.i. I , ,. t,7. 

Srfe;'',s“'rifis;e a-aC' " 

V. Hardimj and TroiivUle J'ier n»d 9/^ ; Darlimjton ]] agon Co. 

county coiMjridgesiWni as ^ C- 

Act, 1906 (6 Edws 7 c. 581 has undertho Workmen’s Compensation 

before the hearing, either bv affidavit o/dl^ ® f**®*^®''®**^ 

(IhHe), ”';ee*’furti ■^""* ^’"■ 

(0. Vc,e«v,„j, V.’ mintco 

see title Copyright, Vol. VlII., p. 168^ D. T. Jo. 493, C. A. ; and 

and St. Katharine Docks Co ^Zltrerfnr^l R.\. London 

Companies, Vol. Vp CoiipoiiTio^r P* («•=■) D 

Vol. X., p. 61. ’ Vol. vm., p, 323 c^p^N Practice, 
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pro interesse suo (m) ; but not in election petitions {»). nor, so far as 
the suppliant is concerned, petitions of right (o), though the Crown 
is not under a like disability (/)), and not in criminal, as opposed 
to civil, proceedings {q). Moreover, in civil jiroceedings where the 
action is brought merely to establish a forfeiture or enforce a 
penalty, discovery will not be allowed, and if allowed may be 
lesisted(r). But if there are other issues in the action, not 
involving a penalty or forfeiture, or the action is to establish some 
civil right apart from the penalty, the court may make an order 
for discovery as to those issues or with regard to that part of the 
action (s). The refusal of the courts to order discovery in such an 
action must not be confused with the right of a party in any action 

to object on oath that the discoveiy will tend to criminate him or 
expose him to a penalty (a). 


72. The Probate, Divorce, and Admiralty Division, as a division 
of the High Court, is invested with the jurisdiction formerly 
exercised by the courts transferred to the High Court {b), and 


jm) Alton V. Harrison, [1860] W. N. 81. 

(1880), 5 C. P. D. 546, followed in Moore v. Keimar'l (1888), 
10 Q. B. D. 290 ; and see title Elections. 

M Thomas v. li. (1874), L. R. 10 Q. B. 44; see title Crown Practice, 
Vol. X,, ]). 33. 

h) Tomline v. S. (1879), 4 Ex. D. 252, C. A. 

[q) Montague [Lord] v. Dudman (1751), 2 Ves. Sen. 396 ; see title Criminal 
L.\ w AND Procedure, Vol. IX., p. 387. 

[r] Mexborough {Earl) v. Whitwood Urban Histrki Council, [1897] 2 Q.B. Ill, 

Iv (forfeitui'e of land, oveniiling Heaward v. (ISJHi), 11 

W. H. 696); Whiteley v. Barki/ (1887), 56 L. J. (q. R.) 312 (penalties iindov 
1 ubhc Health Act, 1875 (38 & 39 Viet. c. 55)) ; Jones v. Jones (1889), 22 d B. 1). 

p pound breach and rescue of chattels, under stat. (1689) 2 

Will. & M. c. 5, 8. 4) ; Ilunninys v. Williamson (1883), 10 Q. B. D. 459 (penalties 
or acting as avestryman after ceasing to be one) ; Martin v. Treacher (1886), 16 

(P®°^lties under Public Health Act, 1875 (38 & 35) Viet, 
c. oo) ) ; Hohhs & Co. v. Hudson (1890), 25 Q. B. D. 232, C. A. (action for double 

Act, 1737 (11 Geo. 2, c. 19)); Saunders \. Wlrl, 
ly . P J 3 ^21, C. A. (under Patents, Designs and Trade Marks Act, 1883 

(6 & 47 Viet. c. 57), s. 58) ; compare Adams v. Batleq (1887), 18 il. B. D. 6J5, 
V. A. (under Dramatic Copyright Act, 1833 (3 & 4 Will. 4, c. 15), s. 2); and 
Corporation v. Derbyshire County Council, [1897] A. C. 550 (whore action 
and discovery allowed); United States of America v. MarJiae 
12 L (penalties in a foreign country); A.-G. v. (1843), 

(4 

inent) 


f r v-r • wnicn, see title Ecclesiastical law, post), a- possiouaj 
18 sufficient to justify refusal {Harrison v. Souiheote (1737), 1 Atk 

(«) Mexborough [Earl] v. mUwood Urban District Council, supra ; Martin v, 

Bindley, L.J. ; A,-Q. v. Brawn (1818), 1 Swan, 

(a) See p. 82, post. 

1873 (36 & 37 Viet. c. 66), ss. 16, 23; Judicature Act, 
J Harvey v. Lovekin (1884), 10 P. D. 122, C. A. 

2 he Bwla (1876), 34 L. T. 185 ; The Radnorshire (1880), 5 P. D. 172. See also 
title Courts, Vol. IX.. p. 52. 


Sect. 1. 

In what 
Proceedings 
Discoveiy 
may be 
granted. 


Action for 
forfeiture or 
penalty. 


Probate, 
Divorce, and 
Admiralty 
Division of 
the High 
Court. 
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Sect. 1. 

In what 
Proceedings 
Discoveiy 
may be 
granted. 

Matrimonial 

causes. 


Probate 

action->. 


Discoveky, Inspection', and Interrogatories. 

where nn special provision is made such jurisdiction is to be 
exeicised in tlie same manner as was formerly done by those courts. 
I be ui e.s made under the .ludicature Acts apply to probate and 
admualt,\ actions, hut not to matrimonial cau.ses(f). As to the 
ast-mentioned causes therefore, the court is thrown back upon 
the old piactice of the Ecclesiastical Courts and the Court for 

hot'll ‘hVluf Causes These courts granted discovery 

oth l i iuteiiogatories((/)and discovery of documents (c), and iii 

piactice It IS granted now, but where it is sought for the purpose 
nler,Vot" A!" ’ ‘IP ° .adultery it will not be allowed, and the party 

the objection on oath as in an ordinary case (/{ 
willTot be Se cS” by him 

bnl^n [•’ ‘^°"f®duence of the peculiar nature of the inquiry in pvo- 
hate actions It may he said generally that the court tends to' exercise 

-c- 1 • '‘"‘I® .'’‘■denng discovery in these actions than is 
exeicised in actions in other divisions of the High Court. For 

instance, "'hen the issue raised relates to the testamentary capacity 

0 the deceased the inquiry may legitimately extend to the history 

0 the large part or eyen the whole of his life, and everything in 

the handwiiting o the testator is material (/,). The usual prac- 

tice, theiefore is to order discovery of all facts and documents 

nosArPi ® to have any 

Fl on 'l r 'r^ ‘-e^arks also apply, 

Fd i. fl “ ® "'‘a®';® ‘he exercise of 

‘*‘® allegation is that the 
:®““? ' ‘1“°‘ approve of the contents of the will in 

question. Uith regard to documents belonginf^ to the deceased 

when the; 

to Fhp of u party pending the suit, subject 

s Ftl^Mhn! iR® F'®f '^®‘‘ hereafter (,/), and if the possession 
he She (°) '^® 8‘'“‘®d ‘® 


(r) K. S. C., Ord. 6S, r. 1 (d). 

(1884), 9 P D 57 A., iollowing Illusion wb^nUh 

V*®' C- A- ; V. Hotel 

i’k D jt’ 1‘" CniiTY, L.J., at p. 134. 

24 T L 'e ' 7S “f >’P- '■lU. IW- In E. v. E. (1907), 

were di;aUowed “>« .commuuication of a venereal disease 

w Amtm V. Mett (1907), Times, 7tli December, per Bargr vve De.u;e J. 
.) See also p. 80, post, and title Wills. ^ JJargrave DE.U.E, 

(j) beep. Tl,post. 

soHdtoro/adela^^tf 323, where the executor and 

coffin, see Druee v. [isoVf. sl F/f:? rrtlr‘;:'[r897f2 'S. & “ 
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74 . In Admiralty actions for damage by collision, interrogatories 
^hichseek to obtniii information given in the preliminary act tiled 
by the party interrogated are permissible (/). 

75 . In proceedings for removal of a trade mark from the 
register, an order for discovery of documents ought not in general to 
be made in the common form, but the extent of the discovery to be 
enforced must depend upon the particular circumstances of each 
case, and the order ought to be guarded in such manner as to 
prevent, so far as possible, the inconvenience, with its additional 
delay and expense, which might result from requiring a trader to 
set forth all the labels and other documents touching a particular 
trade mark from time to time used in his business. It is con- 
venient in such a case that the applicant should state in writing to 
the court the grounds on which he seeks to have the mark removed 
from the register (m). 


Si;cr. 1 

In what 
Proceedings 
Discoveiy 
may be 
granted. 

Admiralty 

actions. 

Trade marks. 


76 . In actions for infringement of patents, notwithstanding tha' 
ample particulars must be given both by the plaintiff and tlu 
defendant, the ordinary rules apply, and discovery by way o 
interrogatories, disclosure of the existence of documents, anc 
inspection of documents may be ordered as in other actions (a) 
W here discovery is sought as to a process, the court is not pre- 
vented from allowing the discovery by the allegation that if giver 
a trade secret or secret process will be divulged. The matter ii 
one for the discretion of the court, but in exercise of its discretior 
the court will, so far as is possible, limit the order in such a wa\ 
that the secret process is not compelled to he disclosed (o). Dis 
covery IS not prevented by the fact that the answers may expose 
the defendant’s customers to actions (;>). 

77 . Discovery in the ordinary way, by interrogatories oi 
attidavit of documents, is rarely allowed in actions transferred tc 
tlie commercial list, and only after every effort has been made tc 
ascertain the facts by other means, and the judge is satisfied that 
there are facts which the applicant for discovery is entitled to ascer- 
tain. Instead of an affidavit of documents an order is usualh 
made on the hearing of the summons to transfer the cause to the 


Patents and 
designs. 


Actions in 

commercial 

list. 


ah" 5 P. D. 172 : The hk of Cyprus (1890), 15 P. D. 

^mian/, [1905] W, N. 73, C. A. ; but see The Bwla (1876), 34 L T 
18o ; and, further, title Admiralty, Vol. I., p. 97. ^ 

[If 2] 3 Ch. 201, C. A., per Kekewich, J., at pp. 
20o,20b. beo also title Trade Marks. 

(h) R, S. C., Ord. 53a. 

V. Manddherg & Co. 

(1890), 0 i. L. 11. 20 r ; Benno Jajfe und Darmstaedter Lauolin Fahrik v Rirh. 
an/fion tfc Co. (1B93), 10 R. P. C. 136, 139 ; Rmard v. Levinstein (1864), 10 L. T. 

94; idadxsche Amhn und iioda Fabrik\. Levinstein D 156 But 

, 1 plaintiffs process the 
defendant cannot, by denying user and setting up a plea of “ secret process ” 

retme to give discovery- as to the extent to which either alone or in conlbinatio’n 

With his own piocess he has used the plaintiff’s process {Ashworth v. Bohei-ta 

and title Patents and Designs. 



Discoveky, Inspection', and Interrogatories. 

In what '“dSLion’th^t ge lists of documents, 

Proceedings ‘sne^t ^ -'m documents for 

Disrr^iiPi-u “^pection. Interrogatories will not be or 


Sect. l. 


Discoveiy rmerrogatones will not be ordered on the hearin-r of 

of Poi'nT=“oTri separately applied for after delivery 

docIimeSs («?■ “"“ inspection of 

Bankruptcy 


proceedings. 


Generallv. 


oftltconr -7 any party may with the leave 

dociime,7<. interrogatories to or obtain discovery of 

ra (-7 • “p'' proceeding, and the 

Linrenie‘'V"7 f Ilf' ^“1®^ of ‘li® 

matters ‘li®®® 

Sect. 2.— 7h/ ami mjainst uliom Discorery may he obtained. 

aiiv^tliow eiinse or matter may obtain discovery from 

to idainHff ^ l^i®®overy is not confined 

en en L ' °P1’°®‘‘® Piiidies in the ordinary 

between whn,'7fV.’ l>,e ordered wherever there are parties 

to be den ri? ' ''® i^ljusted or some question 

ioht n, f r" Therefore, where there is such a 

a °a nst n of Plaimiff may obtain discovery 

bf no. nte7i oo-P'^ntiff (/) i « third party brought in 

otoi^ dknm ™ ®°'‘'®l®ndant to it with the plaintiff may 

adiusted lie! “gain®! such plaintitl (7) it there are rights to be 
adjusted ^beUeen them m the action, but not otherwise!/.): 

(w) iJaukruptcv Rules, 18S6 1800 r 7 ‘> i *-ii t> 

Insolvency, Yd. II., p. ;ii8 ' ® Bankruptcy and 

a |l: c: S ii: 

. 4 IS a;::; 

action suit ^ proceeding, whether 

everv person served wit-li I ^ summons, or otherwise. “ Defendant” includes 
of or entitled to attend sumnions or process or served with notice 

served "^th not ce of “ P’‘°‘=®^dings. ;■ Party ” includes every person 

record (Judicature Act ift-^ 7^"? not nuine'd on the 

and deSant ^ “The words plaintiff 

one ao-ainst the other" include all persons who litigate 

properlv decide” (FfUn-o proceeding, any question which the court mav 
.Ccori or L J n !; Coal Co. (1887), 3a Ch. D. 287, C. A., 

be an opposite naWv * this sense it may bo said that there cannot 

he is eithw nlaintifT^or d^fi* ”r discovery unless 

r pjaintiu or defendant (ibxrl.. per Lind ley h J nf n Wh^re 

d“scoTCrYifTec71rv (Y “P°" 

Tt io f ^ (Seal and MgelowY . Kingston, [IQOSl 2 K B 579 C A ). 

fndhdral “rXe^or t ' nl\ or^iiame’s of Ve 
V. Hall iJc Co., [1908] 2T R. 9^9).^^^^*^^^ discovery (//ers/cind it Co. ■ 

(./ ) SAaw V. Smith, supra ; Kennedy v. Wakefield (1870^ ‘t9 T T frrr ^ 8‘’7 ' 

cT^'" 

(A) See cases cited in note (1), on p’. «, j,o,t. 


ex 
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a third party brought in by tliird party notice may obtain 
discovery against the defendant [i], and even against the plaintill' 
where the third party is placed in the position of defendant 
and an issue is raised between him and the plaintitr(A), and rirc 
versih 

But unless there be some right to be adjusted or question to be 
decided between the parties concerned, or there is the relationship 
of plaintiff and defendant, or the parties are on opposite sides oi 
the record, there is no power to order discovery (/). Provided 
this relationship is present, it has been held that it is not necessarv, 
in order to obtain discovery, that some relief be claimed against 
the party from whom it is sought, so long as he is a necessary 
party (a). 

As a general rule the right to obtain and the liability to give 
discovery are limited to the parties to the cause or matter (5), but 
within certain limits this right has been extended as against a person 
who, though in truth and substance he is a party, is not so in form (r). 
Where an agent sues in his own name on a contract entered into 
by him as agent, discovery may be obtained against the princii)al, 
who is the real plaintiff', and, provided the agent has no interest in 
the action, the action may be stayed till such discovery be given (d) ; 
but where the plaintiff’s on the record retain a real and substantial 
interest of their own in the suit, discovery cannot be granted 
against the persons actually conducting the suit and wdio seek to 
enforce a remedy which exists directly for the plaintiff’s, though 
indirectly and by way of subrogation its enforcement may benefft 
themselves (e). On the other hand, though the plaintiff's on 
the record are but nominal plaintiff’s they are liable to give 
discovery (/). 

Discovery may be ordered against persons residing out of the 


(0 E. S. C.,Ord. 16, r.48; Bates v. BurckeU, [1884] W. N. 108 ; M‘AU 8 ter v. 
Bochester {Bisherp) (1880), 5 C. P. D. 194. 

[k) Eden v. Weardale Iron and Coni Co. (1887), 34 Ch. D. 223; 35 Ch. D. 287, 
C. A, ; M'Alister y. Rochester {Dishoy), supra. 

il) Malloy V. Kilby (1880), 15 Ch. 1). 162, C. A. ; Eden v. IVtardale Iron and 
Coal Co. (1887), 34 Ch. D. 223, at p. 226; Brown v. Jl^atkins (1885), 16 Q. B. D. 
125, C. A. ; Marshall v. Lanyley, [1889] W. N. 222. 

(“) R. S. C., Ord. 31, r. 12 ; Spokes v. Grosvenor Hotel Co., [1897] 2 Q. B. 
124, C. A. Qucbre whether this is not a departure from old Chancery 

pnnciples. 

(4) Hadley y. McDougall (1872), 7 Ch. App. 312, 313 ; Straker y. Reynolds 

0889), 22 U. B. I). 262, 265 ; Elder v. Carter, Ex parte Slide and Spur Coin 
Mining'''- ^ ^ ...... » 7.1 .. 1 #.. , 

Ex pa 

[1898] 

Ltd., [ 

[1891] P. 286, 288, C. A. ; Massey y. Allen, [1878] W. N. 426 
(c) James Nelson Sons, Ltd. y. Nelson Line {Livei'pool), Ltd., supra. 

(cZ) Willis & Co. V. Baddeley, [1892] 2 Q. B. 324, C. A. 

(e) James Nelson <& Sons, Ltd. y. Nelson Line [Liverpool), Ltd., supra, 
if) Wilson V. Raffalovich (1881), 7 Q. B. D. 553, C. A., per Jessel, M.E., at 
p. 558. In this case an order for further discovery was made against the 
nominal plaiiitifis notwithstanding that the real plaintiffs swore they had done 
all in their power to get the order for discovery obeyed. 


Sect. 2. 

By and 
against 
whom 
Discovery 
may be 
obtained. 


Non-party 
in form, but 
party in 
substance. 


Persons out 
of jurisdic- 
tion. 
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Sect. 2. 

By and 
against 
whom 
Discoveiy 
may be 
obtained. 

Defendant 
for [mi po«e of 
<liscovery 
only 


Company or 
corporation. 


Discovery, Inspection-, and Interrogatories. 
^diction, a reasonable time being allowed for the affidavit in 

is mllf “Z. 'it 

obtained ainin^f him ^ poipose of discovery being 

its disi o^w e^e‘-cise o® 

purpose of frptfinrr rll■c^r^t•^v . 1 ^ action merely for the 

he could give may be(/.) essential the discovery which 

the actio’n ^^d of d 

practice was rpffq.rflpd TT-;*i eases show that the 

obsolete (^n). ^ ^sapprobation, and it is now practically 

actual party toThrac\mn'*^^Bi!t^f^*^^^ ®’'® discovery is the 
sometimes ^imp^fble and T 

another person m, behdi of the party S'"®" 

officerroVnmm£wiVrn^T^’T.“‘'^^^^^^^ 

make the affidavit of dlcSmenffiS Therffic “I' 

discovery (o) 'eLeiit in nrLppr)°° ‘’’® pm-pose of getting 

y W, except m proceedings on the revenue side by English 

wL'e (1870), :J4 L, T. 

action is to recover the mirp nf in carping on business abroad and the 

Kingdom, the discoverv mav ordp-ed through their agent in the United 

on behalf of the t given by the agent in England 

lOU). {Donovan .1- v. To<id, Hums d- Co., [1<J08] 2 1 K- 

/ I \ vv • . . 


Y , Jit 

Jo* I ^ Oy " ' 

j. ^2 CJkv ^ - i De g, 

n’alsham v. Stainion (1857), 4 Drew. 57, 97 ; 

Mathias y. Yetts (1882), 46’l. T. 497 ^ 502'^C?’a^"’ 

“"f “ 7 Ch! D.'en^ r" a'"" 

3o'ch. d! 189,' m,"P PEARSON ^6 

conBned to interrogatories. ’ • > -U. b. C., Ord. Jl, r. o, which m teims is 
(o) jnUon V. Church, 3 uj>ra. 
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information (;>), Tlie secretary of the company is primd facie the 
person against whom the order should be made (< 2 ), but aiiy othcer 
who is more likely to be able to give the required information (r), 
or who has personal knowledge as to the documents in possession 
of the corporate body^s), may be named, and in cases of doubt the 
order may be made for “the secretary or clerk or other proper 
officer," (f) or merely “the proper officer," of the corporation to 
give the required information; but where any reasonable objection 
can be shown by the company against the person proposed by the 
applicant the order will not be made against him (a). 

Discovery will not be ordered to be given by an ordinary member 
of the body unless (1) there is no officer capable of giving it(/>); 
(*2) it can be shown that the proposed member has the lueans of 
answering (c) ; and (3) notice of the application has been given to 
him (d). In a proper case interrogatories may be required to be 
answered by more than one officer or member (c). 

In actions by or against a company which is being wound up 
either by the court or voluntarily, or where in the course of the 
winding-up proceedings there is a proceeding which in substance is 
an action by or against the company, the adverse party has the 
same right to obtain discovery from the liquidator as reinesentiiKT 
the company as from any other litigant, and vice vcrsd{f), except 
hat in such proceedings, in a winding up by the court, tlie 
liquidator, iieing an officer of the court and under its control will 
not. as a rule, be ordered to make an affidavit of documents before 
the opposite party has applied to him for inspection and it has been 
refused or not satisfactorily given (r/). 


Corporation, [1897] 2 U. li. m, 0. A. li. S. C. 
does not apply to these proceedings. See title Crown Practice, A'ol. X. 

li t' f Ulemndra) Oo.k Co. (189(1), 

0 X. Xj. li. J25; Incandesctnt Gas Lifjhthuj Co. v. Xno ISunliahi 

Ce.. [1900 2 Ch. 1. C. A., per Kigby. L.j". at p. 12. ^ 

(6) ^ierkeleijy standard Discount 99; Costa Rica Republic v. 

Rrtumjer (187o), 1 Ch. D. 171, 174, C. A. 

(c) Berkeley v. Standard Discount Co., supra. 

(d) Chaddock v. British South Africa Co., supra. 

(e) Wilson V. Church (1878), 9 Ch. D. 552, at p. 557; but see Welsbarh 

ncaiRi^cen^ Gas Liyhtiny Co. v. New Sunlujht Incandescent Co., supra, per IIioby, 

J.O., at p. 13. As to the extent of an officer's or member’s duty to answer 
interrogatones, see p. 109, post. 

Banking Co., Ex parte Contract Corporation (1867), 2 Ch. App. 

A I ’ , (^^'ntract Corporation, Gooch's Case (1872), 7 Ch. App. 207 ; Re 

Alexandra Palace Co., supra. Where documents catne into his possession as 

yoiuntary liquidator ho will be compelled to produce them though the compau} 
IS dissolved . if vm ^ / r > 

and 


Sect. 2. 

By and 
against 
whom 
Discoveiy 
may be 
obtained. 


Liquidator of 
a company. 
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Discoverv, Inspection, and Interrogatories. 


Sect. 2. 

By and 
against 
whom 
DiscoveiT 
may be 
obtained. 

Crown. 

Foreign 

sovereign. 

Infants. 


Lunatics. 


82. ^^here the Crown is a party to the matter it lias the same 
ri”ht to discovery as a subject has against a subject, but it cannot 
be compelled to give discovery (//), tliough, in practice, it often does 
unless some principle of public interest is involved (i). 


83. AMiere a foreign sovereign or state brings an action in 
this country, he or it is as liable as any other suitor to give 
disco\ ery (A ), ami the action may be stayed until a proper person is 
named to give it(/). 


84. Where one of the parties is an infant, the rules as to 
discoverv Rpply to him and to his nest friend or guardian ad 
/(/<'//(( 'a ), and the order will be for the affidavit to be made by the 
infant or his representative, according to the circumstances of the 
case. And the same rule applies where he is defending an action 
by his guardian ad litem. 

85. ^Miere a lunatic so found by iiKpiisition is party to an 

action, an order for inspection of documents in the custodv of the 

comt ha\ing jurisdiction in lunacy cannot be made against the 
committee of the lunatic, since the documents are not in his 
possession (a). But, according to the practice in lunacy, the court 
III lunacy will order production of all documents in its custody, 
subject to certain exceptions (a), which relate to the estate of a 
deceased lunatic, on the application of any person (p) claiming under 


(//) A.-(j V. Lowliw Gorporntiou (1S50). 2 ^lac. & O. 247, 2o8 ; A.^G. v. 
Snn-mtl. ( orpuraUon, [1897] 2 Q. B. :j.S4. 889, 89.>. C. A. 

• proceedings by English information on the revenue 

siUe, the Lrown s right to further di.scovery is not barred by the fact that no 
exception was taken within the time limited by the rules/to the sulficiency 
of the ««swer to the information {A.-G. v. London Corpuration, supra; A.-O. 

'f 10 Q. B. D. 191, C. A.; A.-G.y. ^'ewca^le Corporation, supra, 

at p d.S9) ; and see title Crown Practice, Vol. X.. pp. 22-25. 

{k} Jiepublic v. La Compaqnie Franro-Bthie du Chemin de Fer 

do Nord [1898] Ch. 190; United States Amerim v. U (18G7). 2 Ch 


/f 

T T r> It A 11* Ill, IIO, V* xxm 

JAME>, LJ . : Peru Pepuhlic v. WeyutHn (lS7u), L, R. 20 Eq. 140 ; Cnited States 
O/ A ynenca v- Har/aer. supra. See also title Action, Vol. I., p. 18. 

(mj R >. t., Old. 31 r. 29, which only applies to infants, and does not 
ex end to lunatics This rule renders ob.^olete the decisions in .l/a//or v. 
Co/// as (1890). 24 Q. B. I). 3G1 : Curtis v. Mundy, [1892] 2 Q. B. 178; Be 
■ iw-K ' n 1';. A7a-«(ISS3). 53 L. J. (cu.) 399 ; J)yke 1 Stephens (1885). 

[1893] W. N. 56 ; Ingram v. Little 

11 O- B. 1). 251. 

GO \leian y. Little (1883), 11 Q. B. D. 370. 

(o) The court will not allow inspection of reports made confidentially to it by 
Its own medical advisers {Be //. IF. Straehan, [1895] 1 Oh. 439, C. A., per 
JUNDLEY, L.J., at p. 444 ; see also Be IS. (an alleged lunatic), [1892] 3 Ch. 19-1. 

uml Lunacy Act, 1891 (54 & 55 Viet. e.Go), s. 2G (1), (2) ). 

(p) l he application is made to the master in lunacy ’{Be fl. IP. Strachan, 
supra). Ao one is allowed to see them without an order of the master or judge 

durmg the lunatic’s lifetime or after his death {Be Sartoris 
V Sdcock's Luuacy {m2), 1 New Eep. 4, C. A. ; Be JCcshI 
(1803^, 4 De G. J. & Sm. 134 ; Be U. U*. Straclian, supra, at p. 443. 
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him («X or claiming an interest; in his property (M, who can make 

out iipnma facie title to the lunatic's property, or who can satisfy 

the court that he wants the inspection for some reasonahle anil 

proper purpose, _ even though the request is opposed l)y a rival 

litigant (f). This also applies to proceedings in which an alleged 

lunatic IS a party if the documents are in the possession of the 

court (ri). Where the lunatic is alive, ins|)ection will lie allowed 

for any reasonable and proper purpose, provided the lunatic is not 
prejudiced thereby (c). 

With regard to documents not in the custody of the court, 

and with regard to interrogatories, the position of a next friend or 

guardian ad litem of a person of unsound mind not so found, and 

ttie eonimittee of a person so found, is somewhat doubtful ( /'), 

they do not come within the terms of the Hides of the Supreme 

Court ((f), and it would seem that discovery cannot be ordered 

against such a person, as a guardian ad Utcui, under the old 

practice of the Court of Chancery, was a party only for the purpose 

of piotecting the interest of the lunatic or person of unsound 

mind, and not for the purpose of making admissions against 
him (h), ° 

In inquiries as to the alleged lunac}' of a person, inspection 
of documents in the hands of the person appointed receiver of the 
estate for the time being will be allowed to the alleged lunatic, to 
the extent to which the master in lunacy, after looking through 
f them relevant to the inquiry (i) ; and there is power 

01 the court in lunacy to order inspection of documents (le])0sited 
'Mth a company for safe custody by a lunatic before he became of 

unsound mind (A-). 

As a matter of law, as distinguished from a matter which the court 
ought to consider in the exercise of its discretion, privilege is no bar 
0 discovery in lunacy, but discovery may he disallowed wliere it 
would, if allowed, confer an unfair advantage on a litigant (/). 

^h. B. 2N6 ; (1881) 10 C’h. B. 078, C. A., following lie 
J. &Sdi. 18-1. See also Ferrior (1867), 8 Th. Api*. 

® // [1895] 1 Ch. -189, C. A., }ttr Bindley, L.J., at p. 44-L 

Ufi« p. 448. But the court will act iiiipartiallv and not give ono 

u gant an adyantago over the other [ibid, at pp. 445, 447, 44S). 

\ \ i,- , supra. 

\e) Ihul., at p. 443 . 

J ) In hHjram v. Little (1883), 11 Q. B. B. 251, it was held that a guardian 
I <m of an infant could not be compelled to answer interrogatories, he not 


no 
the 
an ini 


a supra, and compare R. S. C., Ord. 19, r. 19. 

) W. h. 80, C. A. 

eranfJ * 13 Ch. B. 323, C. A. In this case inspection 

(1) li j ®®^i^l solicitor, there being no committee appointed. 
P‘Vl,/o8f supra, at pp. 445, 447, 448. As to privilege, 

H-h.— XL 


si:cr. 2. 

By and 
against 
whom 
Discovery 
may be 
obtained. 


In'iuisition 
in lunacy. 
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Discovery, Inspection, and Interrogatories. 


Sect. 2. 

By and 
against 
whom 
Discoveiy 
may be 
obtamed. 


Actions 

against 

sbenli. 

General rule. 


Before 

particulars. 


86. In actions against a sheriff in respect of any matter con- 
nected with the execution of his office, an order may be made for 
the discovery to be given by the officer actually concerned (m). 

Sect. d. .If what Stage oj the Proceedings Discorcrg mag be granted. 

87. .\s a general rule discovery cannot be obtained till after defence 
has been delivered, since it is not until then that it is known what are 
the matters in dispute (»)• But in the Chancery Division interro- 
pitones and discovery of documents liave frequently been allowed 
before defence (o), and sometimes production ot documents also(») 
and tliere is a discretion to so allow them in the King’s Bench Divi- 
sion ig) No absolute rule exists iu either division (r). plaintiff 
will seldom be alloweddiscoveryin any form until delivery of his state- 
ment of claun(«) in order to prevent “ti.shing” discovery, and for a 
like reason it is not usually granted to a defendant before defenoe(6). 

Leave to obtain discovery may he given after the close of the 

)leaaings {c), but the application should be made a reasonable time 
)efore the trial is likely to come on. 

Where the circumstances are such that a party ordered to 
gi\e paiticulais does not know the facts necessary to enable him to 


m) R. S, Cm Old. 31. r. 2S. 



(lb/9), 11 (. h. D. .12.3, C. A. ; y. .S;}e/7ma« (18S7), ;57 Ch D *’95 303 
[ 0 ] V. Monk m 9 Ch. D.'oiG, where it is statei v. 

Cotlon, supra, does not apply m the Chancery Division ; Cuiou Bank of Lomhn 
V. Manh,,, supra, where Hancock v. Onerin, supra, is considered. See also Sachs 
V. Sptihnan. supra. In I oumj v. Brassei/ (1875), I Ch. D. 277, Hall, V.-C., held 
that in order to save the expense of several applications an order giving leave 
to servo a writ out of the junsdictiou should also provide for service of 

pinT"*"! 7'^"’ be allowed, the order as to them being 

expressed to come into operation from and after the issuing of the writ. 

(p) i-aum Bank oJ London w Manhy, supra 

iq) .Vellor v Thompson (1883), 49 L. T. 222, C. A. ; and see Costa llica 
liepuolK Stronshery, supra, at p. 326 ; Beal v. 2'illiua fl878^ 3.8 T. T 486 ‘ 
//a*/ v. n876]W. N. 04; see’ also MeJS:^ 

payme.Uinm cotr 

V) JMMon (mS) 57 L. T 927 ; Msllor v. Thompson, supra. 


• * i. 1 —.A..*, W,, aaiuwtfu U pluintiif XU uu 

inquiry as to damage for infringement of patent to inten-ogate before any 
evidence had been filed in answer, ^ 

{b) Fairbairn v. Lay, supra ; Eyremont Burial Board v. Egremont Iron Ore 
Co„ supra ; Disney y. Lonybourne, supra. But bv R. S. C., Ord. 31, r. 19 (3), 

the court may now, in the circumstances prescribed by that rule, order discovery 
of documents at any tune ; see p. 63, post. ^ ^ 

(c) Lond(>n and Provincial Marine Insurance Co. v. Davies (1877), 5 Ch. D. 775 ; 
compare ElUs v. Ambler (18(7), 36 L. T. 410 (leave refused). 
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do so, but his opponent does or ou<^ht to know ilion, i 
sometimes obtain discovery before sivin.^ the particuhrs Tr*' ’ 

IS no fixed rule, the question dependin.. on L drc , ‘ ? 

'r,““ 

in most of the reported cases where it h-w hoa^. oii ^ 

Mud.,, l.„ e.i.da ^ 

existence of this lelationship is not essential ( n. The court will 

ake care that when ordered the discovery allowed is li.uited to lhal 

IS actually necessary at the timetf/). Discovery is not as a rule 
allowed m favour of a defendant to an action for defamation where 
justification is pleaded, before he has given particulars(/o 


(rf) mar V. Harper (188S). 88 Ch. 1). HO. C. A., xrheie Bdwfv T I -.,,1 

alleged loss of business tliroiigb liaiidulent acts ,,f defen. 

and it w^hfld tiiatl’rjet° i"*'"' “'‘‘‘S"';? '■ iHveis other occasions,'’ 

whether otL frauds oAhrk- ‘'''i*“u‘‘' fr.aii their books 

had not the rlif“i * “ ^ alleged had been coniiuittcd ami the iilaiut ill's 

plaintiffs were ovT;., A as to damages was or>lor,,.,i, and thi 

under which thevso'uo-lit^f of first instance to give defendants tno heads 

of doci^meSs It w ^ » recover damagos, before defendants lilcl anv aliidavit 

the parSlais of breacl p 1° 1'"'^ •Vi’P'-''* ''eiiig ignorant of 

must be t?ivpn ^ ‘•‘^*^*l’li'‘d ''"itb, aiul discovei v 


not bound to live m?t • ^ agninst agents ; fraud alleged generally. Plaintirts lield 

V. Abbott (1886) Sl^Ch B ^- 4 ^ ^ii«covery of documents) ; LeiH 

“If atauartipnlflr^f ■ Deo judgment of Bowex. L.J., at p. 871): 

of some fLt which action you are stopjied by reason of your ignorance 

■why you should h 7 -''” ^ other party, that is the very reason 

(1887) 87 Ch D of that fact from him"); .SarM v. iSpeihnan 

ticulars of which r.o.dA^‘'V'''{ V P'“*cipal against agent; fraud alleged, par- 

particulars ordom l t known to defendants. Ap])lication by latter for 

l^ai titoiais OlUered to AtnnrJ f II I.i- .. «• 


; Vr* j 

Youno underlying particulars and interrogatories, see (i. IV 

T, L, K 73 C* (jitioH and National lusuranee Co. (li)D7), 2-: 

iW.\l908r52 ?r ^t p. 85 ; Ihmell v. l^ititbhs 

if) Ibid. 

D) See cases cited in note (.7), sa;,ra. 

LabLclTe ll^u [1908] 2 IC. B. 151, C. A. ; Zierenher.f v, 

O u‘ n PP* ‘^9; compare 1/ennessi/v. 

an action for lIlmUE ’ “• Ji'^ssell v. Stubbs, supra, where in 

other nersoTia TT,k P alleged a publication to jiamed ]>eisons and 

Oouii; of Anneal tboy Could not specify, the llouse of Lords, alfirming the 
further narHm i ’ ^ e under the j)articular circumstances of the case, 

^fter discoverv publication should not be ordered to be given until 

allegation of under penalty, if not given, of having the 

uained aud w>m ^ persons other than tho.so who were jiarticiilarly 

out from the statTinont f defendants, but not to the plaintiffs, struck 

E 2 


8ect. 8. 

At what 
Stage of the 
Proceedings 
Discovery 
may be 
granted 
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Sect. 3. 

At what 
Stage of the 
Proceedings 
Discovery 
may be 
gi'anted. 

Where issue 
to be 

‘letcrmiDCil 

first. 


Discovery, Lnspectiox, and Interrogatories. 

88. In Crt-ses where the ri^ht to discovert, in any form, depends 
upon the determination of any issue or quekion in dispute in the 
cause or matter, or it is desiral)le that some issue or question of law 
or fact or mixed question of law and fact in dispute should he 
detei mined first, the master has a discretion to reserve the question 
ot discovery till after the issue or question has been determined (i). 
i he rule is intended to give the court the opportunity of saying 
tiiat discovery shall not be given before the trial of‘an action 
unless it IS wanted for the purposes of tlie trial— cy/., if a mort- 
gagor wishes to redeem an estate and it is denied tiiat he has the 
iig it to ledeem at all, discovery relating to questions of account 
will he postponed till it is linown whether there is such a right or 
not (/,-). So also in au action l)y a principal against an ageiit'ivhere 
agency IS denied (/). AMiere there is a question as to the right to 
reliet at all, the court is always unwilling, before that right is estab- 
ished, to make an order for discovery which may be injurious to 
the . efendant and only be useful to the plaintiff if he succeeds in 
establishing the right(m). So. also, discovery bearing only on the 
question of damages or accounts, and not on the question of 
deiendant s liability, where it is possible to deal separately with 
tlie questions of hal.ility and of the amount of damarres, will 
sometmes be post loned until the question of liability is deter- 
mined (a). Lut w lere the discovery is for the purpose of enabling 
the party seeking it to obtain complete relief at the trial, and to do 
away with the necessity of an account being taken subsequently, 
the court may refuse to postpone it(o). The discretion given by the 


0) R. S. C .. Onl. ;jl r. 20 ; Whijie v. ,!/(/■(;, 3 (1.S84). 2(i Oh I) 717 C A 

when tllere .s a plen'wihi w.luld 


^ Jkdtl f O V I 7/i !•/• f "WT T> ir / 

os;.), L. t; 

Ik'iwiidf un to cases where the right to discovery 

de ’! tt e, mlv t ‘Usputo in the case, aiul 

plaintiff’s right a? the trial (MZ/jilrffoShG) (,‘^ 1 “ ‘rf Vs' 

k;blUs to hLlv^a'gh'"''"^'"^ 

at\n /l7""' I'Mk V. Hkhardson i- Co., sopm. 

compare A.-fr. 2^orth Metropolitan Jramivai/s Co., [189*^1 3 C'li 70 at D 7-t 

(interrogjUones allowed, diseoveiy of documents disailowcd) 

/7bl; :-"nw?: 7 is"ir' 78 ' 7 ’l' t- dark, supra; 

Oreanh JJn oppressive till title of plaintilf was itablished) ; 

O^eat Utsttrn iolhenj Co. v. Iwker, supra; Elkin v. Clarke (1873), 21 W. E- 



Part IL— Discovery ix General. 


53 


rule may be exercised at any time, either before or after the 
ordinary form of order for discovery has been uuulet;d. 

in a patent action where the defendant denies the validity of the 
patent he may, nevertheless, be compelled to answer interrogatories 
before the validity of the patent has been established {q). 


SiXT. 3. 

At what 
Stage of the 
Proceedings 
Discovery 
may be 


89 . Where discovery is not required for the determination of 
any matter which is to be tried at the hearing, but only for the For purj>o^e 
purpose of working out the order or judgment, and the giving of it 
at that stage might be prejudicial to the party from whom it is or 

required, it may be postponed until after judgment has been given. orAer. 

No time limit as to discovery is imposed by the rules, other than 
the pendency of the cause or matter (r). In proceedings before the 
masters in the Chancery Division power is given to them to require 
the production of documents (s), and, when so directed by the judge, 
to examine parties upon interrogatories (0. It is not prevented by 
the pendency of an appeal (a). Discovery may, if necessary, be 
ordered for the purpose of an appeal (a-). 


Sect, ‘i— Security for Costs of Discovery. 

90 . On an application for discovery in any form the applicant Practice, 
may be ordered to give security for the costs winch will be occasioned 
by the discovery (a). The matter is one for the discretion of the 


(;/) Lever v. Laud Securities Co. (1SU:3), TO L. T. 323, C. A. /'At whatever 
stage the party comes to ask for the iutervoiitioii of the court in order to 
cure iuspectiOD, iuspectiou is sought within the meaning of this rule, and un 
order cuu then be made for questions of law to be determined before iuspectiou 

{,bid.). _ , / . . X 

(q) Benno Jafe nnd Darnistaedter Lanolin Fahrik v. llFhardson iC ( o. (1S03), 

02 L. J. (CU.) 710; Sivinhornc v. Xelson (l8o3), 10 Beav. 410; Crossley v. 
Stewart (1S03), 1 New Hep. 420. 

(r) ii. S. C., Old. 31, r. 14. 

(«) The place for deposit of the documents is the Filing Department of the 
Central OtHce (R. S. (J., Ord. 01, r. 30). t d - 

(f) R. S. 0., Ord. 05, r. 10. Instances are : Saxhy v. Easttrbrook{\b~i2}, L. ii. < 
Exch. 20“ (account of protits in patent action notwithstaudiii^g appeal pending 
production of documents enforced) ; Kennedy i\ U a/ii-yiV/d ( 1870 ), .39 L. J. (cii.) 
827 (after decree for sale in a nurtition suit); Groves v. Groves (1853), 2 W. R. 


Ladds V. Walthew (1884), 32 W. R. 1000 (held that court had power to order 
inspection of documents after judgment in default in action for breach of 
promise for the purpose of assessment of the damages by the master) ; Maj:nii 
Nordeufelt Guns and Ammunition Co. v. Nordenfelt, [1803] 3 Ch. 122, C. A. 
(utlidavit of documents ordered after inquiry as to damages directed) ; Jinldane 
V. Eck/ord (18G9), L. R. 7 Eq. 425 (inquiries as to domicil) ; see also Ilennessy 

V. Laverij, [1903] 1 I. R, 87. 

(u) Saxby V. Easterbrookf supra. 

(x) Be National Funds Assurance Co. (1870), 24 ^\ . R. < (4. As to discovery 

in aid of Execution, see title Execution. ■ 

(a) R. S. 0., Ord. 31, rr. 25, 20. These rules are somewhat contradictory m 
their terms, but the above statement represents the way in which they aie 
construed iu practice. Security for costs is not usually required m commercial 


causes. 
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^ECT. 4. 

Security for 
Costs of 
Discovery. 


Where rules 
do not apj)ly, 


Form and 
amount. 


Discovery. Ln.see, no.v, and Lntehrogatorie.s. 

changed, and it is not now 

as to wlXAi? sahstantial doubt 

wljetliertheannlicanfen ■' necessary, and a furtlier doubt 

tlie nmue £t ,\! Xn ® fails. But 

a sufficient rrround in | as a general rule, 
hnnd, the fa"ct W On the other 

tlie action does imt ne ' f ''®®” given for the costs of 

h'o»i hei™^ rd r fto . vMre T 

occasioned therel^ td) "‘““h "hi be 

wliSli'hothSt^u!. of a document in 

either do not a mlv nr ff h'°T°” “"o I'oles as to security 

II l eis f) t, to hP‘-'’ fo appheatious for discovery of a ship's 

tar.,,':,,)'";;;.*”" ■>' tj "•«» 

com irit‘’’.;3rs " “ " ”■ ‘I"* »' iof 

“ security foi cnstl ^ ®®Pf "‘f , account in the action, called the 
lar^rsum as h;e sum of i'5, or such smaller or 

ordered subseniipiiilv * ordered (h) An additional sum may be 
furtlier security is ?b/ .''hc".®''6i' .‘he circumstances show that 

1 ?uS sum 5 "hf‘'‘-°g^f°‘'fes or for discovery ordoc^euts 
application for insnppfin’ f ^'^quired on a subsecpient 

at evasion of thp rnlo^ unless there is an attempt 

against whom discovery iff I ■ of persons 

of the master’q g^’ouud for the exercise 

security (/) but it h ® ordering an additional sum as 

couffi I ^,e ll i ^ ^^^posit of i'5 

actions 

amalgamated in the same writ {m ] ; and where separate 

dseo), 24 Q, B. D. 4^4, 


consent 


wuh it 

Jjf/ar/o Co., [18831 jj']' e^■. </« Pacijifjue \. Peruvian 

iiJg it {Dat-is V. Mellodnv (18S6) 80 L t" Jo q n ‘ ^ 

L. T. Jo. 81 ; Pe Smith SW// .r 7r 11 cA/, v. U'ebh (1800). 

iej llpJn i. /.St (18s4!7rQ,^B:'D.''22™ at"p.''m'’ 

(/ ) Zaw (nu/ L/m/^a^ v. Jhidd ri8S‘il W M i 

y) Compare P. S. C Ord 'll r i -i , -A' ^ P- ^5, 

A E. s: a. O^d. aV/r /c: ’ ’ P- 

(j) 46irf. ; and Cooke v. Smith, [1891] 1 Ch 509 0 A 
{k) Moore V. Peachau flSDll *> O U "n“ . i> t '< ' 

V. ^/eram^er, [1903] 1 Ch 191 at d \qx [ Si/mh\ate, 

('o., [1884] W. N 33 -u Tt, 7 ?'^^ ’ but see Joco5s V. Great IPestern Hail 

rule Mathew, J., ’appeared to doubTwhIther rr’ 25lnd'i?'‘'''‘‘l 
tty dr at all, but it wna aseunied in 

[2)t£:atf r4V2' J.. at p. ddf . 



Part II.— Discovery in General. 



copies of one set of interrogatories are delivered to several Sfxt. i. 
defendants or plaintiffs to be answered partly by some and partly Security for 
by another or others, one deposit of £'5 is sufficient(»)* On the Costs of 
other hand, where the sets are separate a deposit of iJ5 for DiscoveiT. 
each set may be required (o), and where several defendants are 
ordered to make separate affidavits in answer to interrogatories, 
and also separate affidavits of documents, a deposit of i-5 for the 
interrogatories and £5 for the discovery of documents may be 
required in respect of each defendant (p). 

92. If security is ordered the applicant must, with the inter- Service of 
rogatories or order for discovery of documents, serve a copy of the 
receipt for the payment into court (q), and unless such payment has 

been made discovery need not be given (a). Non-payment is, 
however, not a ground for an application to strike out the inter- 
rogatories (h). Where the receipt is served, the time for delivering 
the affidavit in answer runs from the date of service (c). 

93. The money paid in as security is paid in as security for the Payment out. 
costs of the action, and remains in court till the action is disposed 

of l)y trial, consent, or otherwise. Therefore, waiver of discovery 
does not entitle the party who has paid it in to have it repaid to him 
before the termination of the action {d). Where the action is 
disposed of by trial the party paying it in may, unless there is an 
order to the contrary, obtain payment out without a separate order, if 
he has been awarded the general costs of the action, but if the order 
as to costs is against him, the money is subject to a lien for the 
costs (c). 

If the action is disposed of by consent, or otherwise than by trial, 
and no taxation of costs is necessary, the amount may be paid out 
on a certificate obtainable from a master (/). 


(rt) I'Jfler it Co. V. Aitenhorouyh (18S9L 23 Q. B. JJ. 130 ; Camphell v. Poiihit 
{Lord), [1884] W. N. 48. But this is suuject to the usual charges for additional 
folio.s. See also Hosi v. Ikerhohm (1889), 5 T. L. B. 40o, where i'2 was oidered 
for lulditional folios; The W'hickhain (1885), 53 L. T. 230. 

(o) SinKh V. keed, [1883] W. N. 190 ; but see Joyce v. Ikull, [1891] 1 Q. B. 
459. and Campbell v. toidtU {Lord), supra. 

{p) Liverpool and Manchester Aikuted Bread and Cafe Co. v. Fn-th, [1891] 1 
Ch. 367. 

(7) Where additional securit)' has been ordered the receipt for payment in must 
extend to the extra amount {Cooke v. Smith, [1891] 1 Ch. 509, 514, C. A.). 

(a) K. a. 0., Old. 31.r. 26. 

(/^) Fder (t Co. v. Atienhorouyh, supra. 

(r) R. S. C., Ord. 31, r. 26 ; Jones v. Jones, [1884] W. N. 17. This statement 
is not in exact accordance with the words of the rule, but represents the way it 
is interpreted in practice. 

(r/) Juhb V. Bibbs and Hill, [1883] W. N. 208 ; and see Fder & Co. v. Aiten^ 
borouyh, supra, at p. 135. 

(f) R. S. C., Ord. 31, r. 27. Where the solicitor for tlio party provides and 
payH the money ho cannot charge the amount in his bill of costs, but may 
inclado it in his cash account {lie Uuckwell and Berkeley, [1902] 2 Ch. 590, C. A.}. 

(./■) R. S. C., Ord. 31, r. 27 a. The evidence usually required by the master 
before he will grant his certificate is (1) oillco co)>y certificate of payment in, 
or bank receipt ; (2) that the action is “finally disposed of ” by consent or 
otherwise and no taxation is required ; (3) the consent of the opposite party by 
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Ob 

Sect. 

Costs. 

Geneial rule. 


^Vhere 

discovciT 

In 

uurcasouable 

etc. 

Member of 
company. 


Appeal. 


Liability of 
party. 


Discoverv, 


IX.SPECTrOX, AXD 


IXTERROG.-VTORIES. 


feECT. 0 . — CaS/. 9 . 

94. As a genera] rale the co.sts of discovery are costs in the 
cause, and are usnally made .so on any necessary application ; but 
the costs of the discovery can only he allowed to the party obtainin<r 
ydien the discovery appears either to the judge at the trial, or the 
mas ei yhere the action is otherwise dispo.sed of, or to the taxing 
mastei on a taxation of the costs, to have been reasonably asked 

A party exhibiting interrogatories or filing answers which are 
unieasonable, vexatious, or of inordinate length, is punished by 
a\ing to pay the costs occasioned thereby. An order for such 

witl^vr T- judge, master, or taxing master, 

without any application for it (A). 

^ is examined on interrogatories 

be cannot refuse to hie the affidavit in answer until be has been 

^ ° mahng it ; nor will the court order payment of 
costs to him separately from the costs of the company (/). 

fnv in n fo"-' (iiscovery the costs are provided 

ch uube«^/^ ®‘ 


Sect. fS.— Effect uf non-compliance uith Order for Discovery. 

to comply with an order to answer 
teiiogatoues, or to disclose or give inspection of documents in 
lespec of which no privilege exists, he is liable to (1) attach- 
ment(/,); (..) if a plamtiffi to have his action dismissed for want 
pio=ecu ion , (8) if a defendant, to have his defence struck out, 
on an application being made for an order to that effect (/). 


Sr',uthm-hA7 P'liJ ‘“““I ‘i'o 

or a rerhficvtP { ''‘"‘I,'"!’-''! "■>“='> «i<i unouiit is above £10) 

certiHcate of the fund where h !s overlhO.*'”' ® “ 

(cn) 1 J/iaon v. (ISSI), .50 L. J. 

(cn.) 0,4, \vhere plaintiff only succeeded in obtainino- an order tor further 

ciurt :4:.: o^eS h h':!™! costs 5 an ri^urnnient Into 

iu^^ to the relative tne f Ik instead of being apportioned accord- 

ing to the relatue success of the parties. There is power to order the co'-ts 

yO -IL b. t., Urd. 31, r. 3 ; Ord. Go, r. (20). t' > i 

(0 Berhdey v. t^tandard Discount Co. (1870), 13 Ch D 07 G A 

of'dpecdSA^e 

^"■ 2 -^' n.u if® to attachment, see title Coxtempt of Court. 


ann ioatinn f^Vvik .“t p. o«l For instances where thi 

apphcation for the writ has been held justifiable see ibid . ; Price v. Price (1879) 

(hK c' Orf T,!" 21 Ch. D. MO, C. A.). 

disc osiire’ o^f’ the Provisions of this rule do not extend to 

aisctosiire of the names of partners in a firm under ESC Ord 48\ 

T- S-ll)- See alL p 44 mte Mante. 
^91 oonaequeuce of non-production of documents for ’inspection, see 
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96. Service of the order for discovery need not be personal, hut 
may be etYected upon the solicitor to the party who is to the 
discovery though where this is the only service elYccted it is 
open to the party sought to he attached to answer that he has had 
no notice or knowledge of it (a). A solicitor being thus served and 
failing without reasonable excuse to give notice to his client is 
himself liable to attachment (o). 

It is necessary to indorse upon the order for discovery a 
notice warning the party bound by it of the consetiuences of his 
disobedience (p), and this applies to service upon the solicitor as well 
as to service on the party himself ( 7 ). 


SITT. 

Effect of 
Non-com- 
pliance with 
Order for 
Discovery. 


Service of 
(irclcr. 

hiclorsement 
im oriler. 


97. The power to dismiss an action is optional, not obli- Dismissal of 
gatory (r), and should not be exercised unless the court is satisfied 
that Ihe plaintiff is endeavouring to avoid giving the discovery («), 
and not merely where the omission or neglect to comply with the 
order is not a culpable one, c.p., loss of memory or illness {h). 

The order for dismissal may extend to the whole action or may 
be limited to those parts of it to which the discovery which has 
not been given relates (c). 


98. An order striking out a defence will not be made for striking out 
light reasons (d), but only where there is wilful default or negli- 
gence on the part of the defendant f/'). ^^here, however, such an 
order has been made, and judgment has been signed in default 


(;«) R. S. C., Ord. 31, r. 22 ; and Joij v. IMey (1883), 22 Ch. D. 571 ; 
Re Midciister, Dahton v. Nausom (1878), 47 L. J. (cil.) 009; Little v. Roberts 
(1874), 30 L. T. 367. 

(«) R. S. C., Ord. 31, rr. 22. 

(0) Jhiil., r. 23. 

(j*) R. S. C., Ord. 41, r. 5. 

(7) Hampden V, II afPs (1884), 26 Ch. D. 740, C. A. For tho requiremeuts 
generally on applications for a writ of attachment, see title CoNiEMPr OF 
CouuT, Vol. VIL, pp. 307 et atq. 

(r) Hartley v. Owen (1876), 34 L. T. 752 ; Kennedy v. Lyell, [1882] \V . N. 13< , 
C. A. kSee also Liberia Republic v. Roye (1870), 1 App. Cas. 139, per Lonl 
Cairns, li.C.,at p. 143, per Lord Hatuerley, at p. 145 ; and see further James 
Nelson A Sons, Ltd. v. Nelson Line {Liverpool), Ltd., [19001 2 K. B. 21», C. A., 
per Farwell, L.J., at p. 220. 

(ff) ikinvillier v. Myers, [1883] W. N. 58, C. A. 

{!>) Cardwell {Lord)Y. Tomlinson (1885), 54 L. J. (cn.) 957, 958; \\ dson v. 
Raffalovich (1881), 7 Q. B. D. 553, C. A., per CoTTON. L.J., at p. 501. 

(c) DanviUier v. Myers, sujyra. If an order is made that the action be dis- 
missed unless tho discovery is given within a limited time on default ot the 
plaintiff to give it within tho prescribed time, the action is at an ORd ( \\histier 
V. Hancock (1878), 3 Q. B. D. 83 ; Kiny v. Davenport (1879), 4 U. B. JJ. 40j- ; 
Re Macintosh and Dixon, [1903] AV. N. 95 ; see also Darden v. Richter -'f 

Q. B. D. 124 ; Script Rhonoyraphy Co. v. Oreyy (1890), 59 L. J . (cil.) 400). But 
the time for appealing against an order dismissing an action under this rule may 
be enlarged under R. S. C., Ord, 04, r. 7, notwithstanding that the order hu^ 
taken effect and that tho action stands dismissed thereby (C'arfer v. Stubbs (1880), 
0 Q. B. \). 110, C. A. ; Burke v. Rooney (1879), 4 C. P. D. 226). 
id) Twycroft v. Grant, [1875] W. N. 201 ; xinon., [1875] W. N. 204. 

(e) Haiyk v. Haiyh (1885), 31 Ch. D. 478, per Pearson, J., at P- 
casea where defeuce has been struck out» Fisher v. iluijhts (18m), 25 W. , 

Jenney v. Mackintosh (1889), 61 L. T. 108, C. A.; and see also Gibson v. Sykes 
(1884), 28 Sol. Jo. 533, where defence was struck out but judgment signed was 
subsequently set aside. 
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Sect. 6. 

Eifect of 
Non-com- 
pliance with 
Order for 
Discovei 7 . 


Generally. 


Discoveky, Inspection, and Interrogatories 

of defence the judc'ment will not be set aside, except where a fiood 

efence on the merits can he shown (f ). A plaintiff mav join with 

his motion to strike out the defence a further motion for judgment 
in default of defence io). ^ 



Part 



Discovery of Documents. 


Sect. l.~Kature and Extent. 


99. The right to obtain discovery of documents consists in the 
powei, siiliject to the discretion of the master or judge, of one party 

If °“i opposite party a statement of all docu- 
ments l/i) relating to (0 the matter in question (/,•) between them, 

V iicli are or have been (/) in the possession or power of the 
laUei (m\ or of his agent for him (a), 

Ihe right to have the existence of a document disclosed in the 
altulavit of documents does not necessarily involve any right to have 


(/) Ffirden y. Hichter {18S9), 23 Q. B. D 124 

Pr-ocEnuKE!'" 

{h) As to what is a document, see R. y. Ihuje, [1908] 2 K. B. 333 • “ There is 

maHer is wntmg or printing capable of being read, no 

D u riNP^ t % p --T f7 y P*'" impressed or inscribed " {per 

rri " I- (K* «•) boO, at p. 6()1). 

ev dencP^pftbpr confined to those which would be 

"eornTfon l tbVt <^ction ; it 

\yhSh it k the action, 

which hi a " ^^PP"f contains information which 7aa//-not 

either to nrlvnnpp h‘ ^ indirecth’ enable the party requiring the affidavit 
eithei to ad^ ance his own case, or to damage the case of his adversary ” fCb;a- 

Fiuauaer77 flu ] v. Ptruvian Guano Co. (1882) 11 Q ‘B 1) 55. 

C. A., per Bkett, L.J., pp. 02, 63). ^ ’ 

in?hVaction^«mrnlVi^''/il-'' ^ q^^ftion/’ means a question or issue in dispute 
is to say in an aetinn t ^ thing about which such question or issue arises ; that 
tit e ami not f hi 1 ! / land it means the plaiiititl’s alleged 

title ami not the land (per Bindley, J.. in Philipps v. Philipps {IS19}. 40 l"t. 
(/) iSeo p. 00, post. 

eii inl?h^H?-7.n^^ ■ ^h ' ^ '■ documents must bo included of which the party 

fi them bnfnntT^ Corporeal possession, even if he has no property at all 
m them, but not documents which are not m his corporeal possession, unless he 

Li^riv t'“t af t* -d. [1891] P. 280.’ C. A., prr 

T L B O^nf ■’ P iloH .t Co. (1886) 2 

1. L. B. 6J0). Careful search must be made for all relevant documents in his 

own possession and proper inquiries and efforts made with rer^ard to those which 

(J88lti5T ^ToO^bl'" 

Documents Which are or have been in his possessiL or^’power iointk 

theSTxilLcetcL'''' rrT is disclosure of 

V Periti'ian Gun-nn Compuf/uie Financi^e du Pacijiqae 

V. Perm lan Guano Co., supra, at pp. 62. 63. C. A., and p. 71, post 
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it produced for inspection (o'). On the other hand, the fact that 
a document is protected from production for inspection does not 
afford a sufficient reason for not disclosing its existence (j>). 

Sect, 2. — The Application. 

100 . The application for discovery of documents is made to a 
master in chambers on the summons for directions or on notice 
given under it, and need not be supported by affidavit ((/)• The 
master has power either to refuse or adjourn the application if 
satisfied that the discovery sought is not necessary at all or at that 
stage of the action, or to make such order, either generally or 
limited to certain classes of documents, as he may in his discretion 
think fit(r). In exercising his discretion he is guided by the plead- 
ings and the nature of the action. Furthermore, he must refuse 
the discovery if he thinks it not necessary either for disposing fairly 
of the cause or matter or for saving costs (s). This gives the 
master discretion to refuse discovery where he sees that no good 
can reasonably be expected from ordering it(D. The master’s 
decision is subject to an appeal to the judge in chambers, and, i)y 
leave only, from him to the Court of Appeal (n). 

The order, when made, should limit the time within which the 

affidavit of documents must be filed. 

Sect. 3.— Affidavit of Documents. 

101 . The person ordered to give discovery must state on oath (r) 
(1) what documents relating to the matters in question are in his 
possession or power; (2) whether he objects to produce for inspec- 
tion any of these documents, and, if so, on what ground (/(■); (3) what 


(o) See p. 71, post. 

(p) Swauaton v. Lishman (1881), *15 L. T. .'IGO, C. A., ]ier Jessel, M.L., at 
p. 8()1 : “ The rule as to discovery is the exact contrary of that as to 
production for inspection. You must set out every document you have lu 
Vour possession whether you are bound to ])roduce them or not ” ; -Nrjy Lriliah 
Mutual Investment Co., Ltd. v. Peed (1878), 3 C. P. D. 190; and see p. GO. 

post. 

{(/) R.8. C.,Ord. 31, r. 12; Downimjv. Falmouth United Setveraf/e Hoard (IHSi ), 
.37 Ch. D. 234, C. A., at pp. 241, 242. But affidavits already on the file may bo 
referred to for the purpose of deciding whether the discovery is necessary {ihid.). 
As a general rule the order should not be inado ‘where there are any roasonublc 
grounds for believing it would be illusory by reason of there being no 
documents in existence. But if there be jtrimd facie evidence of then 
existence one party is entitled to appeal to the oath of the othm’ as to such 
documents being in his possession or povier {Johnson v. Smith (1877), 38 L. 1. 
741 ; Powell v. Jlejfernan (1879), 4 L. R. Ir. 703). As to the time for discovery, 

seo p. oO, ante. 4 /-> 

(/•) R. S. C., Ord. 31, r. 12. He may give leave to interrogate [A.-O. v. 

North Metropolitan Tramways Co., [1892] 3 Ch. 70). 

(<i) R. S. 0., Ord. 31, r. 12. r t t * 

(f) Downing v. Falmouth United Sewerage Board, supra, per COTTOX, L.J., at 

p. 242 ; and see lie Wills' Trade-marks, [1892] 3 Ch. 201, 0. A. 

(«) V. Bird (1890), 34 Sol. Jo. 347, C. A. 

(y) R. S. C., Appendix B, Form 8 ; the form should be closely followed [Anon., 
[1870] W. N. 39). 

(w) As to how the objection must he stated, see p. 70, post. 
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Extent. 


Practice. 


Contents. 
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Sect. .S. 
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Affidavit of 
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Schedule?. 


Dc'cription 

of the 
documents. 


Discwerv, Inspection-, and Interrogatories. 

^ possession or power relating to the 

he'eou e^rthelTn '' 1 V'’ ""‘■o ''‘“t so, and what has 

lias 1 or a, I" r Posses.sion they noware; (d) that he 

matter , ' ''°o«"'ents relating to the 

cus . Iv ' possession or power or in the possession, 

heiialfi;) ^ PO‘-^on on his 

The documents must be set forth in two schedules. The first 

0 r nowir of“t 1 ""I' documents that are in the possession 

d I coot in ; “"J “«st be sub-divided into two parts; 

ainiun H 1 ® *'0 is willing to produce; (ii.) cou- 

sc e 1 de n t® , >>o objects to , reduce. The second 

no I en in ^ oontain^ all the documents t lat have been but are 
not then m lua possession or 2)ower {y) 

“r’“' as to enable 

affid. h ,nni r >^0 enforced!.-). The 

irrel'evinf n- “ooecessary length, nor oppressive, nor 

and tlm la, H f r®™ u®® '’® ‘a^en off the file («) 

d the paih filing it ordered to pay the costs caused by it(/,). 


r 


beUe. ’^Kfcitl "'T'f “ further luul 

ft I , . ' ■^Imlcrsoii , .)los^ <ui<l MicltfH (\ %<i T T ’Ui*) • 

Oar<ln,v y. Irvtn (1878). 4 Ex. D. 49. at p 53 C A ^ ' 

l.v) See note (v), p. 59, a„tf. ' ' ''' 

(ISM/'-u'Sr'’-D''67s V, C.r,ora,.„ v. r,.,,- 

L. T. S47 • ryardUr /r../,. i I v. Forteseto dsTU). 34 

'Vhero the documents ", I- 

such as letters between the sanm class or description. 

Knife's bench Division to be desenbed af" ti!d^‘' often aH^.ved in the 
nuiiibercd from 1—59 and initialled bv In^’ n ni'uked A and 

F'/iru,;l$ (1X90), 15 Alin C'as 3()‘n ,l- \\ '’. 

(yra/zam (18,S1), 7 Q B^D 409 \ description {/Jnrirhe v. 

“ Certain letters ti^d Tm in n i .f ’ ^ D. T. 499). 

description (/'V;Wesr„ev.Awcsf»e JaLf) "‘M ““ insutttcient 

descriiitiou unless the number of tL Iptt is also not a sufficient 

set out each separately and numW^tb"^'^ J/rti not numerous the best course is to 
Chancery Division 10^ /^ “ ^oheduh. In the 

Taylor y. y/nlier alo!™ IVn I to that held to be ^tood in 

491). but now a ’stricter pructh!e''Drtvail 

be set out in bundles nml the documents being required to 

the opposite partTm^y a'k 

their numbers (lV«//rer v. /We n.sV^) specifying them by 
Paris (1884) 20 Ch D 479 PA- T ’ ’ t>30 ; JIHI v. JIart- 

C. att; 5',2-:v„n n«'‘J ' fi-- 

>n bundles, but you ’must describe wbat°th^ 7 “f’ documents 

letters from A. to B and mn t n “‘I*, are, c.y., a bundle of 
Specially . . . youmustimirto.pl ^ identify each document by marking it 

opposite party can say I reouire 

pp. 383, 384, seems to consider that » > tK .u ^ Dixdley, i.. J., at 

may be able to claim privUe-e the Chancer^v at present stand a puiy 

which are simply described nsn K.mii f Division for a number of deeds 
with some Jocuments numbered and marked 

tim Co., [m7]’ ^43^^78^ C^ A^’ ‘ Coloniza- 

(i) JbuL ; Jim V. Ilart-Davis (1884), 20 Ch. D. 470, C. A. 
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The copy of the affidavit delivered to the opposite party is 
sufficient for production in court, without an office copy bein^ 
taken (c). 


Seci'. ;5. 

The 

Affidavit of 
Documents. 


102 . If discovery is ordered against more than one party each must 
make a separate affidavit or join in a joint one. In the latter case o,je 
they must deal with the documents which they or either of them \m-iy. 
have or have had in their or his possession or power fd). 

\Vhere a plaintiff has already, at the instance of one of several 
defendants, been ordered to give discovery and has done so, he will 
not generally be ordered to make another affidavit on the application 

of another defendant (r). 


103 . If after the affidavit of documents has been tiled a docu- Subsoiucnt 
ment is discovered of Avhieh the opposite part)" has a right to have ^ 

inspection, it is the duty of the party tiling the affidavit to give iiocuments 
information to his opponent of the fact, either by supplementary 
affidavit or by notice (/). 


104 . Subject to the exceptions mentioned below, the statements 
in the affidavit of documents are conclusive with regard to the docu- 
ments that are or have been in the possession or power of the party 
giving the discovery (;/), both as to their relevancy (/i), and Uie 
grounds stated in support of a claim for privilege from production 
lor inspection (i). The party seeking the discovery cannot bring 
evidence by affidavit or otherwise to show that the statements aie 
untrue(,/), nor, as a rule, will he be allowed to interrogate for that 
purpose (A). 


Mow f:ir 
iilliiliwit is 
coijclusive. 


(r) Leslie V. Care (ISSG), 131 Sol. Jo. 11 : It. S. C., tad. Go. r. '27 (.j-i). 

[d] FcMlx. O'Conuell {mby 20 Cb. 1). SOO, C. A. (husbiud and wife as 

((■) Purdi/'s Mozamhujiie Syudicute v. Ak.i(nidf}\ [lOO.'l] 1 t^'b- 101, lOo, lOG. 

( /') MiU'htU V. Darhy Muin t'fdlierii Co. (lSS-1), 1 t'ab. it Kl. 21o. 

{a) (inrdner V. Irvin (l-STS), 4 Ex. D. 40, C. A. ; doms v. Montt 1 idio Chs 
(' o'. (IHSU), 5 Q. B. D. ooG, C. A.; Comyaynie b'inanvun du ranjuitux. I (rnvuui 
(inuoi, Co. (1HS2), 11 Q. B. 1). 00 , C. A. ; JJnll v. Truman, Ilunhnry .t (\>. ( 

20 Cb. 1>. JO", 310, C. A.; Norton A ('o. v. Lamport, Holt A < <>. (IS.Sb), 
2 T. L. K. GJO ; A.-(i. v. Custleford Loral Hoard (1S7‘2), 27 L. T. G44 ; II (siminshr 
Hrumho Coal and Coke Co. v. Clayton (1K64), 0 L. T. o34 ; Imperial Land Co. of 
Marseillesw Masferman {1S73), 20 L. T. ooO, C. A. ; Wchh Steam Coal Colherits, 
V. t/«.sA-6//(lH77), 36 L.T. 3o2,C. A. 

(/,) Mdea V. Wilkinson, [ISOJ] 2 (i. B. 432, 433. C. X.-, Moynl Skamshy o. 
V. Mdireyor, Cow A Co. (1S8G), 2 T. L. li. 7o2. seo also Ilastinys ( orporatwn 

V. /m// (1873), 8 Cb. App. 1017. ^ ^ 

(i) Jl,\rirh\. <lmha,u (1S81), 7 Q. B. 1 ) m C. K. ■ 
y^UEhkn .L- Co. (1883), 49 L. T. 73G, 0. A.', Eyell v. A Wy (1884) 2 , 

Ch. i). 1, C. A., ptr Cotton, L.J.. nt i.. 19; ' ' 

FmnkmMn V. (luoi,y, Cyk Cku„imj ,u„l nmrawe Co.. [189,] ‘j; B. 

C, A. As to wbat must be stated lu the afhdavit m suprort oi a claim for 

nrivileo'D from production for inspection, seo p. 70, yost. 

(/) Gardner v. Irvin, suyra; Jones v. Monte Bn/eo (jas Co., sui>ra; 

Finanrihe du Par.ifuiue v. Peruvian Guano Co., 

(ISSO). 23 a. B. D. 287, C.A.; {1800), 15 App. Cas 300; 

4Ci.B.l). 85, C. A.; mUh Steam Coat Collunes, Ltd. v. GasAe// (18( /). JG L. 1. 

metier (1886), 17 Q. B.D, 101, C. A. ; Hall v. rnrna,,, Ilaohur;/ 
& Co., supra; and seo p. G3, ante, and p. 102, post. 
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The 

Affidavit of 
Documents. 

^Vhc^ further 
atlidavit may 
he obtamed. 


Discovery, Ln.spectiox, axd Ixterhogatories. 

105. An application for a turtber affidavit on the Rround of the 
oraiP.sion of relevant documents will onlv lie granted if it can be 

eleued o in it, oi from admissions in the pleadings, that there is 
easoiiahle ground or supposing that the partv maliin<r the 

01 iwvert'r relevant documents in his possession 

wlmreThr'cimfk "'ill only be ordered 

fmn tl,.! n r ‘ f reasonably certain from the affidavit itself, or 
om the natuie of the case, or of the documents in question or 

iffidavit“thaf°r T ® pleadings or in anv other 

Mture 0 , effect T1 ‘'eP'-esented or misconceived their 

natuie oi effect The court will accept the affidavit as conclusive 

onO/ ), ai 1, as rule, before production will be ordered the party 

o mot'ect Se I'-M ■affidavit 

to piotect the document if lie can (»). 

inconsistencies in other affidavits filed hy the 
1 ^( 0 ), and, perhaps, any admission s contained in documents 

(/) Jiiiiefi V. Muutt \ kUo iidu C’u. (l.SSO^ 5 O H I) '>’ir \ 

liuanrihe >h, lWiJi,jne v. V/.Z n8S2 ‘ H i) 1! i)' 

ap) U.J ; Jfufl V. Truman, I/aiilniri/ il- Co. {\HSo) ‘•'OCh D 307 C \ atn 

l[d.ih Straoi Coal CollUrm, Ltd. v. (/a.A-./ nsTT; t V, 

Kenned,/ (m-i) Ch T) 1 (' i , ^ 'h '5‘> 1. doj. C. A. ; li/ell y. 

thatieteienceinavhPTn.ulofr: Vr'^'S L.J., at p. 20. seems to hold 

f ( B I S lot'l'' f y /'t/e .Os„m„re C<,. v. Gilberl. 1S!« 

See ^1.0 .S«,,,«LA kiwVsse) % do7'j 4rfr''l c ■ ’■ 

(1880 ■ i T T ’ R -;os 7 ^ol. Jo. 013 ; Dinn v. fLndon 

lunpy. aoJ\m~) j’k & J 549^^'// 7- '^'^7'^ ^*'''^'7’ ^ “■ = 

Cb. App. 1017. ’ Corporationy. h-al! (1873). 8 

(m) I'TOwte London C,p,omUo,, (1842), G Jm-. 57 (affirmed (18«), 10 Jur. 

tl ’par't'v's ■ .;.w ' T i 1“ 2«h C- A., where 

tb.at oil er doZ"!",! , ‘““*'^>1 •'‘b “■■<! PariT, L.J., held 
Clw ea/r^ flSS4^ • ( , ‘n "’'-bt be refeired to ; Itoborts v. 

T»: c.; i , IS “t;;;:' tz;: f“tv' “■ "“>■ " ■■ 

40 ^4-^%’^ App^-JGl : Aaf/v. ^Wtr(IS77) 37 L T 

ordered production" f ^ V Lan^e (1848), 17 L. J. (CH.) 154, the court 

of ffie £^00^^ geared on the face of the answer that the couteuts 

“i^^teriul to plaintilf’s case. In 

the docl{meuN wMnlf i ^ inspection of one of 

ptinUtt™case 1 i Ih « f'* ■“ ^epport the 

and that thercforR if i that extent manifestly inaccurate, 

production Tn / / ■ ^ relied upon as to other documents, and ordered 

foUorZ' Jit Kekewiou. j.: declined to 

Felkin v Herhei'f practice of the comd. See also 

ordered ;\yanae//T.'/whlSbA^^ Productiou was 

Brnlbo}^t/l'Jrf-^°F 27 L. T. 6+i ; IVutminiter 

V Ivull (18731 8 Oh ^ L. T. 534 ; Hastings Corporation. 
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other than the pleadings, may possibly be sufficient material upon 
which to order a further affidavit, but as a general rule the grounds 
must be founded upon one or more of the reasons mentioned 
above. It may be that under special circumstances the court 
will allow an interrogatory to be put as to whether a particular 
document or particular documents is or are in the possession of the 
party giving the discovery, but a primd facie case must be shown 
before such an interrogatory will be permitted, and it sliould be 
made the subject of a special application t/)). A general roving 
interrogatory will not be allowed {q). 

106 . AYhere the party seeking the discovery can swear that, in 
his belief, the opposite party has or has at some time had in his 
possession or power a specified document or documents relating to 
any matter in question between them, he may apply for an order 
requiring his oi)ponent to state on oath whether it or they has or 
have at any time been in his possession or power, and if not so, then 
when he parted with its or their possession and what has become of 
it or them (r). A primd facie case of relevancy and possession is 
sufficient to entitle the applicant to tlie order (s). 

The application is made by notice under the summons for 
directions to a master in chambers, and may be made whether or 
not an affidavit of documents has previously been ordered or made. 
It does not appear necessary that the grounds of the deponent’s 
belief should be stated. 

No order can be made unless the applicant can name and specify 
certain specific documents, and the order must be confined to those 
particular documents {t). It will not suffice to state that the 
opponent has in his possession a class of documents such as corre- 
spondence between particular parties or books or entries(a). More- 
over, the affidavit must show that in the l)elief of the deponent 
such documents actually are, or have been, in the party’s possession, 
and have a bearing on the point in dispute (/^). A mere general 
affidavit based upon d priori reasoning asserting that the applicant 
has reason to believe that a correspondence must have passed, and 
that books and documents exist, will not suffice (c). 

For the purpose of such an application, if a letter scheduled to 
an affidavit of documents or produced by a party refers to another 

(р) Half V. Trumun, Hanhurij tfc Co. ^188.5), 2!) Oil. D. 807, C. A., per Cottox, 
L. J., at pj). 820, 821 ; e.(j., where there is an issue as to a particular docutnent 
which prJTnd facie ought to be in the possession of a defendant. And see Jones 
V. Monte Video Oas Co. (1880), 5 Q. B. D. 566, 0. A., per Cottox, L.J., at p. 551). 

(ly) ICdUon and Swan Unit&l tJectrk Light Co. v. Holland and Jablovhlcnjf 
Oeneral Electricity Co., [1888] W. N. 81, C. A. 

(r) It. S. 0., Ord, 81, r. 19 a (3); White v. Spafford d- Co., [1901] 2 K. B. 
241, C. A. ; Graves V. Heinemann aiid Armstrong (1901), 18 T. L. R. 115. 

(«) Ormerod, Grierson & Co. v. St. George's Ironworks (1906), 95 L. T. 694, at 
p. 696. 

(t) White \. Spafford tb Co., supra, whoTO the application was refused without 
prejudice to any application for leave to interrogate ; Graves v. Heinemann and 
Armstrong, supra. 

(а) Ibid. 

(б) Graves v. Heinemann and Armstrong, supra. 

(с) Ibid., which see for the application of these principles to an application 
under this rule in an action of copyright. 
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Grounds for 
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letter, that otlR-r letter is prinui jadc relevant, and the onus of 
slumnig that It is not relevant or is privileged lies on the party 
making the attidavit of documents or producing the letter (d) 

Lv means of this rule a party can, therefore, in some cases 

attack ns opponent s alhdavit of documents, notwithstanding that 

It is suthcient in point of form, and may ohtaiu a further affidavit, 
but limited to the particular documents specified in the application. 

affidavit of documents is insufficient in 
point of form, or omits to deal with any of the classes of documents 
etinued to he included in it, or the documents disclosed are not 
suthcient ly desonbed, the party who obtained the order for discoverv 
may apply for a further and better affidavit. The application is 
made by notice, under the summons for directions, to a master in 
cliamheis. iSo affidavit can be used in support (c). 

Sect. d. — Inspection In/ the Court. 

108 . IMiere privilege from production tor inspection is claimed 
or any document the master or judge may inspect it for the 
puipo=e of deciding as to the validity of the claim (/). To this 
e.Uent the iiglit mitigates against the general principle that the 
affidaut of documents is conclusive as to the claim of privilege (7). 

1 he document must be in the possession or under the control'of 

fn, r‘‘' 1 “Ispeet'O'' is sought (/,). The partv applying 

fo an order for inspection by the master should give notice to the 

m documents for the inspection of the 

^ w ! 1 I ° application. Under the former practice 

mViV,!, 'I 'n ® ‘ inspected the documents 

In iff parties it was not competent to either party 

to attei wards question the decision (i). But it would seem that 

10-^8611° 1111^^ ^ ^ inspection takes place by virtue of the 

Sect. 5.— Gro««ds on uhUh Disclosure can he resisted. 

actions or matters in which the disclosure of the 

Tiienti’miol 11 1 omm^ts Will not be ordered have already been 
‘ i^nl' in addition to these, in actions where discovery 
ill general may be ordered there exist grounds on which the disclosure 
of the existence of documents may be resisted. These grounds find 

documents documents produced without being schedtded to any affidavit of 

I**™ ““‘i ‘’I'i'a’’ Chitty’s Forms, 220. 

feWirci7.CT-(lSS8), 63 J. P. 39. See 
-d Co., [isoi] 2 Ch. 701, 707 ; 

“‘(yi SeVp^m^fiJ;. (1^7^27 L.T(ch.) 2^'''^"’ 

(/c) See pp. 40 et ante, ’ ‘ 
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their chief application with reference to the production of documents 
for inspection, and are dealt with in that connection (H. 

Sect. 6. — Discloaure in Particulnr Cases. 

Sub-Sect. 1. — .IrO'o/j^ for Iictvriri/ of LamK 

uo. In an ordinary action for recovery of land either party 
may he ordered to make disclosure of the documents in his pos.se3- 
sion relating to the cause, in the same way as and subject to the 
same rights to refuse inspection as in any other kind of action (>/), 
But where the claim to recover possession is based upon an alleged 
forfeiture, discovery will not he ordered as against the defendant (M. 


Sub-Sect. 2 . — Disvovcru of Ships I'apcrs in Adions on Polirks of Marine 

Insurance. 


111 . The practice which obtained before the Judicature Acts 
with regard to discovery in actions brought on policies of marine 
insurance has not been superseded by that obtaining under the 
rules made by virtue of those Acts, and discovery to a greater- 
extent and Avith fewer restrictions than in other actions is still 
obtainable (r). These special riglits of discovery apply to actions 
on policies on goods shipped as well as on the ship, and extend 
beyond the original parties to the insurance, reinsurers being 
also included (d). Further, they apply to an action Inought by 
underwriters, who have paid claims under a policy in excess of 
the amount due, for the purpose of recovering the amount over- 
paid, at any rate where they did not resist the claims and were 
led to pay them by misstatement, since such an action is sub- 
stantially one arising out of a policy of marine insurance(c). Pro- 
vided the insurance is substantially a marine insurance the old rights 
apply, notwithstanding that the policy also covers a short transit 
by land(/). But they do not apply where the insurance is of an 
inland transit, though part of the transit is on inland waters (//), 
nor to a policy of insurance which is substantially one covering 


(/) Seo p. 71, posf. 

(rt) /^i/ell V. Ktniwhj (1883), 8 App. Cfis. 217, overniling PhUipps v. Philijips 
{1K7‘J), ‘10 L. T. 813, and Daniil v. Ford (1882), 47 L. T. 375 (defendant); 
H renimore V. llmjky (1882), 46 L. T. 741 (defendant); Fortescue v. ForUsene 
(1876), 34 L. T. 847 (defendant); Few liritUh Mutual Investment Co. \. Peal 
(1878), 3 C. P. IJ. 1!)6 ; Miller v. Kirivan, [ U)()3] 2 I. It. 118 ; Fare v. Ilerlgcrs 
(1H91), 40W. R. 137. 

U>) Seo p. 41, ante. As to interrogatories, seo p. 104, post. 

(c) 11 es< of Fiiyland Bank v. Canton Insurance ('o. (1877), 2 Ex. D. 472, 474 ; 
China Steamship Co. v. Commercial Assurance Co. (1881), 8 (). B. D. 142, 145, 
C. A. See, for reasons for this practice, ibid., at p. 118 ; Itai/uer v. Ilitsuu (1865), 
33 L. J. (q. r.) 50, ]ier CoCKRl’KN, C.J., at p. 61 ; Goldschmidt v. Marryat 
(1800), 1 Camp. 530 ; China Traders' Insurance Co. v. Roijal Exchange Assurance 
Corporation, [1808] 2 Q. B. 187,0. A.,;>^r Vauoh.an Willi.vms, L.J., at p. 103 ; 
Harding v. Bussell, [1005] 2 K. B. 83, C. A., per Matiiew, L.J., at p. 83. 

(d) China Traders' Insurance Co. v. llogal Exchange Assurance (Jorporation, 
supra, at pp. 101, 102, 103. 

(e) Boulton V. iloulder Brothers Co.. [1004] 1 K. B. 784, 780, C. A. 

{/) Harding v. Bussell, supra, questioning Henderson v. Vndericriting and 
Agency Association, [1801] 1 Q. B. 537 ; Village Main Beef Gold Mining Co. 
V. Htearns (1000), 5 (Jom. Cas. 246. 

[g) Schloss V. (1005), 10 Com. Cas. 224, C. A. 

H.L.— VOL. XI. F 
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Sect. G. 

Disclosure 

in 

Particular 

Cases. 


Extent of 
discoverv. 


Discovery, Ixspectiox, axd Ixterrogatories. 

Hsl-! contains a clause under which 

t ^“y where 

the action is not brouglit on that clause (i). 

on to disclosure 

hnhlWi V i”' 'O”; to. reasons on oath explaining fully the 

i Ph ■ (the assured), of all docuiiients 

pn tn ? 1® nisurance or the subject-matter thereof, and to the 

■Item’s ' ! ®"®tod.v, or in their custody as 

re.^ onJ?' • 1®*' ““St do everything 

easonable within their power to get production of documents not 

p, °^u ““t g‘''e all information with respect to 

l lTn L ““herwriters may apply for, and are entitled as 

iias lien dineia'' ’ till this 

i,n'dp.tv;fpv ?'“0‘‘tating the facts under which the 

by the assured (w)- 

iiitpvpci ^ Production extends to the plaintiff and “alt persons 

a ibnnpi *1 ‘ on the same side as the plaintiffs, 

although they are not parties (n). ‘ 

T **“® appearance (o), 

smirh^f supported by affidavit (p), nor is a deposit as 

seem it} for costs necessary ^ 

(/<) Tunnenhuuni «C* Co. v llmth fldOlSl 1 Tv" “R in‘>o n 4 t a 
Alverstoxe. C.J., at p. 1037 ^ ^ 

(!) Ibid. 

(A) Jniisoii y, Soldrte (lS3i), 2 Y & C {v\ \ l‘)T • z'*! • oj j • /> 
Commercial Assurance Co. (IS, SI), 8 Q B £) ' u"> ’ P \ 

P. 144. and mr BaPTT T T il ^‘ 77 ^“’ Jessel, M.R., at 

/»SHj-«j(ce CVWISTT^ ■> Fv V-V Jlank v. Canton 

aEASUY B • /-; L*^ r -.I'-/ P' and at p. 475. per 

Corporation [18981 ‘>0 Kvchancie Assurance 

Collins, M.E., at 7S9 and Eomek aLd mI^bw, L p ’ 79 V'" ' 

(Oy/WoiJ V. B,.M. [1903] 2 K. E. S3, C. A., L.J'./ft p. 83. 

.;i;Va f cr%rrz7\v-’ /''T ■ "r,? 

sentatives who hnr] c-uiori include the mortgagor or his repre- 

r c:!r •/“ cv s “hL“SLfhf,r'rt r ft 

toe puiimui b control (Fjwtr y. Burrows (18771 •) O B T) noj Knf mPrA 

fnris id o:':../rr nr ‘r - btoMrned ^ 

L be in lealitv thLls f ■ be gives discovery if 

[1892] 2a B. 3’2A C A.) ( fFiVii. ,tCo. v. haiWe/cy, 

(fj) Harding y. Bussell, supra. 

ordiuar?'s!nmr,*r7 ?' I' Assamnee Co., supra. It is made by 

chambers. under the summons for directions to a master at 

( 2 ) Law V. Budd, [ISS3] W. N. 1G6. 
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Part IV. — Production of Documents for 

Inspection. 

Sect. 1. — Mature and Extent. 

112. A party is, subject to the exceptions mentioned hereafter («), 
entitled to have produced for his inspection, or that of his solicitors 
or agents(/>), for the purpose of the cause or matter(c'), every document 
in the possession or po\Yer((/) of the opposite party, or of his agent, 
present or past, which relates to any matter in question(c) in the 
cause or matter (y') and is material or relevant to that cause (//). 
He is also entitled to take copies or have them made for him {h). 

Sect. 2. — Modes of Procuring Production. 

113. There are three possible ways of procuring the production 
of documents for the inspection of the party seeking the discovery. 

A master, on an application being made to him for the pur> 
pose by a party to any cause or matter, may at any time during 
the pendency of any cause or matter, order the production by any 
other party thereto, upon oath, of such of the documents in his 


(a^ See p. 71, post, for the grounds on which production may 1)0 limited. 

{!)) Willkims V. Prince of 11 a/es e^'. C’o. (IS57), Beav. 33.S ; liica 

PepubUc V. Erlaufjtr (No. 2) (1875), 44 L. J. (CH.) 402, 0. A. “ Agents, '* snnhlc, 
includes a land agent although he is a witne.ss in the suit (.4.-'^/. v. Whitwood 
Local Board (1871), 40 L. J. (cii.) 592), though usually inspection by witnes.ses is 
not allowed {Boyd v. Petrie (18GS), 3 Uh. App. 818), but “agent” does not include 
a professional accountant appointed for the puri)o.se [Bonnurdet v. Taylor (18()1), 
1 John. & II. 383; Draper v. Manchester, BhejJield and Lincolnshire Hail. Ci>. 
(1801), 7 Jur. (n. s.) 80, C. A. ; Coleman v. ^Vest Hartlepool Harbour and Pail. 
Co. (1801), 5 L. T. 200). Yet where a proper case is made out, inspection by 
such a pei-son or any other expert may be allowed {Lindsay v. UV«</d^.<»e(lS09), 
L. E. 9 Eq. 132; Swansea Vale Pail. Co. v. Badd (1800), L. 11. 2 Eq. 274; 
see also Fern Itepublic v. Weguclin (1871), L. E. 20 Eq. 140 (inspection by several 
persons named by plaintiff) ; Dadswell v. Jacobs (1887), 34 Ch. D. 278, C. A.). 

(c) Not for collateral purposes {Richardson v. Hastings (1844), 7 Beav. 354 ; 
and see Williams v. Prince of IFa/cs Life etc. Co. (1857), 23 Beav. 338, and 
Re Birmingham Banking Co., Ex parte Brinsley (1800), 36 E. J. (cil.) 150. 
b/) As to the meaning of possession or power, see p. 85, post. 

(e) As to the meaning of “relating to any matter in question” see p. 58, 
ante. 

(/) See p. 39, ante. In libel actions where justification is pleaded inspection 
of the plaintiff’s books or documents can bo obtained only iii respect of such 
specific facts or instances which the defendant has stated in his defence or 
particulars and upon which he relies in order to prove his plea {Arnold and 
Butler V. Bottomley, [1908] 2 K. B. 151, C. A.). 

{g) Anderson v. Bank of British Columbia (1876), 2 Ch. D. 044, C. A., at p. 
050 ; E. S. C., Old, 31, rr. 14, 15. This includes questions as to damages only 
{Pape V. Lister (1871), L. E. 0 Q. B. 242 ; Ladds v. Walthew (1884), 32 W. E. 
1000). In an action for specific performance of an agi-eemeiit to take a lease 
a mere general challenge of the plaintiff’s title by the defendant does not entitle 
him to production of documents relating to title, but if defendant raises a 
particular issue challenging the title in any particular respect he is entitled to 
production of documents bearing on that issue {Jones v. H (1890), 43 Ch. I). 
574, C. A.). 

(/t) See p. 91, post 


F 2 


Sect. 1. 

Nature and 
Extent. 


Application 

for 

productiou. 



68 


Sect. 2. 

Modes of 
Procuring 
Production. 

Power of 
court. 


Notice to 
produce 
documents 
mentioned in 
pleadings or 
affidavit. 


Discoverv, Inspection, and Interrogatories. 

possession or power relatinr. to any matter in question in the cause 

or matter as tlie master thinks right, and may deal with such 

document.^, wlien produced, in such manner as shall appear just(0. 

1 ills ru e IS seldom resorted to, since nearly all the cases which 

arise now fall under one or both of the two other modes of obtaining 

inspection. I nder it the court has power, in a case where one of 

several defendants obtains from the plaintiff an affidavit of 

documents, to order the production for inspection by any other 

detendant of documents, the possession and relevancy of which is 

admitted by the plaintiff in his affidavit of documents, without the 

necessity of an application by that defendant for an affidavit of 

documents. But the plaintiff may seal up those parts of any 

document which are not relevant to the question between him and 
that defendant (A-), 

114 . Any party to a cause or matter (/) may (»0 at any time («) 
give notice in writing to any other party to produce for the 
loimer s inspection or that of his solicitor any documents (o) 
referred to(p)inth e pleadings (7) or affidavits of his opponent (r). 

the i-om-t i'S'r r 1 !'• The power is discretionarv, since 

]sS r A • discovery {Hope v. Brush, [ISPT] 2 Q. B. 

document^i ’ \ (granted as to particular 

PrtrolJn , /V / (refused altogether) ). In AW Brothers 

in he K V 35 «oL Jo. 54(i, an application 

insnection^t'thoG^M ■ T should include production of documents for 
wan-efused^^ ^ Practice prevailing in the Ch- D-, 

{k) Barfhf's ^foza7nli>lue Syiulicate, Ltd. v. Alexander, [19031 1 Ch 191 As to 
“sealing up,” sec p. TO. L^‘'eoj 1 on. iji. .^is lu 

W 7 r A A rlr , «"■' I-ord, [1897] 1 Q. B. 

(/a) R. b. C., Ord. 31, r. 15. 

Ch(''l):«f cJa""''''" v. //»% (1883), 23 

v. IhMin, Il'icWo./; 

exhibited t f laid before counsel and his opinion thereon 

I v "“■‘® ‘'»'>f>“™pport of an application to sue in forma ,,m,peris 

on e oV d ^ C, A.). It does not include 

^ 7*”"' “Pf® “Ot referred to in 4e pleadings {Qnilter 

(sS v.' b-oded with a na^nie or Sescription 

(;>) The documents need not be ones which are specificailv described A 

p“tT o7mMctL°'fS sufficient to entitle the opposite 

250)f * V. Jfarns, supra; Be Credit Co. (1879), 11 cL D- 

‘‘^leadings” includes particulars (Cass v Fitznerfdrl riQ‘jal W K 18: 

^^(r) 

Ltd. V. Alexander. 

Hunter v. J)uhlin 

1 - • ,</«.€, wt^juru nun. C'o.. auiyrn • R S G Ord 

point but iu'pmcn^Tj! ''s expressed on this 

fison ‘0 interrogatories (JW 

suora^■ ami an niRrl" s Mozambique v. Alexander, 
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As incidental to the right to inspection there is also the right to 
take copies (.s). 

This is the mode of procuring inspection most usually adopted. 
An order is usually first obtained for an affidavit of documenis {t), 
and on the affidavit being filed notice is given to produce the 
documents referred to in it or in any pleading or any other affidavit 
of the party against whom inspection is sought (a). In the High 
Court the form of notice provided {a) should be followed as closely 
as possible, though it is not essential to use its very words [h). 

The party to whom the notice is given must produce the 
documents specified in it, unless he can show’ good cause why he 
should not do so(c), the onus being on him to justify the refusal^/). 

"Where the party to whom the notice is given refuses to 
produce the documents for inspection on the ground of privilege 
where none exists, an application may be made to a master to 
compel the production (c). The master’s power to grant the order 
is limited in that he can only allow’ it, if at all, so far as he con- 
siders it necessary either for disposing fairly of the cause or matter 
or for saving costs (f). The matter is one for his discretion subject 
to this {(]), and he may even refuse inspection of material and 
unprivileged documents (//). 

Where privilege is alleged to exist, but is insufficiently claimed 
or stated in the affidavit of documents, the party refusing inspec- 
tion will as a rule be given the opportunity of filing a further 
affidavit to supplement the first before the order for production is 
granted (i). 

115. AVhere inspection is sought of any specific documents not 
referred to in the pleadings, particulars, or affidavits of the party 
against whom it is required (A), it may be obtained by means of 
an application to a master in chambers for an order for their 
production, supported by an affidavit showing — (a) of what specific 
documents inspection is sought; (b) that the applicant is entitled 
to inspect them ; and (c) that they are in the possession or pow’er 


Sl'CT. 2. 

Modes of 
Procuiing 
Production. 


Master's 

order. 


Claim of 
l)rivilege. 


Application 
for produc- 
tion of 
s|)ecitic 
documents 
not nien- 
tioneil in 
pleadings etc. 


fsj See p. 5)0, post. 

(f) R. S. C., Old. 31, r. 12 ; see p. 55), ante. 

(n) QuiUer v. llmtlij (1883), 23 Uh. D. 42, ol, C. A. In this case, however, 
the court were not dealing with documents referred to in the atlidavit of docu- 
ments, but with documents referred to in the pleadings. 

(a) R. S. C., Appendix 13, Perm 5). 

m R. S. C., Old. 31, r. 16 ; Ik Credit Co. (1876), 11 Ch. D. 2.76. 260. 
u) Tor grounds for refusing to produce for inspection, see p. 71, post. 
u/) Quitter \. Jfeatli/, supra. As to inspection, see p. 89, post. 

(c) R. S. C., Ord. 3i, r. 18 (1). The application is made by notice under the 
summons for directions and to a muster in chambers. 

(/) find. 

l;j) Uoherta v. Oppeuheim (1884), 26 Ch. D. 724, 735, C. A.; Ik Fenner and 
Lord, [1897] 1 Q. B. 667, C. A., per Ciiitty, L.J., at p. 670 ; Hope v. Brash, 
[1897] 2 Q. B. 188, 190, 192, C. A., superseding Bustros v. Uliik (1876), 
1 Q. B. D. 423, 0. A., so far as it is contrary. 

(A) J[ope\. Brash, supra. 

(i) Kaiii V. Farrer (1877), 37 L. T. 465), 471 ; Taijkr v. Batten (1878), 4 Q. B. 
D. .85, 89, C. A.; Batman v. Youinj, Fillers tC Co. (1883), 31 W. R. 766; 
Kennedy v. A^e// (1883), 8 App. Cas. 217, 229; lioherts v. Oppenhtim, supra, 
at p. 733. As to the claim of piivilege, see p. 70, post. 

{k) R. S. C., Ord. 31, r. 18 (2). 
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objection. 


Sealing up. 


Discovery, Txspection, and Interrogatories. 

?e JhhK' of Copies may 
oraellm) produced for inspection under the 

Sect. 3.— irV/cn Production can he Resisted. 

Sub-Sect. \.~Sfatemad of OhJfcU'ons to Produce. 

mus\^;t^te^d^ht!,ffi7'’ of documents 

notice to nrodiu-P !P answer (»), or, where served with a 

otice to pioduce for inspection, must state in the notice in answer 

thereto 0), amongst other things, whether he olnects to nrofee 

in 'his poss s^r a ‘-f question which are 

documents Iip 1 ’ "'hat grounds (;)). The 

mr or L P 1^ P™'’"®® ‘“■® disclosed in the second 

do ,m n s of r As in the case of 

ocuments of which inspection is not refused tliev must be 

SuctiS' in ‘f®'' T'’ “’f ®d in the affidavit ’or notice so that 

and Uie innii^® document must be given, 

that the icl! 7"'^ «“°“gh simply to state 
tliat the document is privileged from production (s). 

Sub-Sect. 2.~C/aim to Seal 

areiLffiSointir some of the entries in a book 

inelegant oi puvileged, the relevant or unprivileged part alone 

^lilAMs, ™ on ifs! a; Orcrsl'T^lS pT ■' ‘fr' of Yaugua: 

Q. B. D. 537, at p. 3 -lV’ l-h *° ['«*««« v. IYnf/»fe (1890). 24 

. . . and then to allow the othpv rf course is to entertain the application 

snch affidavit when made t o answer . . . and 

«) See also p. 60, ante. 

/ Y grounds see p.^72 post 

hyl luylor V. JJaiUn flSTS), 4 Q. B. D. 85 a’ 

compare Tai/lor v. 

(1878), 4 Ex. D 40 C A f'wtovTi ’ 1 ^ Q* P- dd2, and (fardner v. Irciii 

(1884), 26 Ch. b. 470 C A 

Nvheri it was not). It is noT^eceta.^^^^^^^ 

the other party to discover inrlim/Tfi ^ ^ description as will enable 

or to test the trJth of Ve privire"" (I**’’). 3' L. T. 469, 470), 

pp'^ui'm • ’ "'it - Ex. D. ms, C. A., at 

(1888), 21 Q.’ B. D 509^5 //enaessv v. irr.y.f 

If, ti, the sroun^i relieU P' -'^>•■'■".(>844), 14 L. j. (cn.) 331. 

may state that the document is a privilege the affidavit 

character passing between tha ^^nCoed communication of a confidential 
be) for the purpose of ZonW solicitor (or as the case may 

Coiv,w (1870). 3 Ch Ann lof/i •* 9- B. 14. 465. C. A., and Bovill v. 

(1838), 3 AIv sFcr P^^^^ss^on of documents); Pesborough y’ . 

it is sufficient to state thaf *\iJ' documents tending to criminate 

.• Q. B. D, ,."VS Sssi'S'Si ^T^S ~‘ " 
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need be disclosed in the affidavit, or the wliole may be disclosed, the 
deponent stating his belief that such and such parts only are 
relevant, or that certain parts are irrelevant or privileged, and 
claiming to seal up the rest of the book or those parts («). The 
affidavit should state what has been done in the way of examination 
of the document or book, who has made the investigation, or upon 
whose investigation the deponent is relying, and if he has not con- 
ducted it himself he ought to pledge his oath to the belief that nothing 
sealed up is relevant or unprivileged (M. The court has power to 
unseal documents in respect of which the objection to discovery is 
based on the ground of irrelevancy in order to determine whether 
the objection is well founded (c)- VTiere actual sealing up would 
interfere with the party’s business or be oppressive, covering up, 
upon oath, of the irrelevant or privileged parts is sufficient (d). In 
actions for infringement of patents or of a trade mark where there is 
an inquiry as to damages {e) or an account of profits is ordered {/), 
the defendants are not entitled to seal up the parts of their books 
containing the names and addresses of their customers. In cases 
of this kind, where the court is dealing with a wrongdoer, the defen- 
dant will not be excused from giving full discovery, because some 
consequences may fiow from that discovery which has been neces- 
sitated by his own wrongful act {g). 


Sub-Sect. 3. — GronmlB for Hesistiny Prodnction. 

118. Some relevant documents, although their existence must 
be disclosed in the affidavit of documents, are, nevertheless, pro- 
tected from production. The right to the production of documents 
for inspection is much more restricted than the right to have their 
existence disclosed. The chief grounds on which such protection 


(«) KtWeu'ell v. (1S72), 7 Ch. App. 6S6 ; Re Pirhermij, Pickcrin<j v. 

Pkkerih(j{\m\ 25 Ch. D. 2-17. C. A.; Jm/re«s(18SS),58L.T. 6U1,C. A.; 



the defendant was the tmstee of the plaintiff, the defendant was held not to 
ho entitled to seal up what he might swear to be irrelevant, but only entries 
which he could swear related to certain private matters. Where sealing up is 
impossible it has been held on the one hand that the party must ])i'(>duce the 
whole {('arew v. White (1B42), 5 Beav. 172), and on the other that there need 
be no production [Chnrion v. Frewen (1865), 12 L. T. 1U5). 
h) Jones v. Andrews, supra, at p. 605, per FllY, L.J. 
f) Fhrmann v. Ehrmann, [1896] 2 Ch. 826. 

(<^/) Oruhain V. Sutton, Carilen A' Co., [1897] 1 Ch. 761, C. A. The fact that 
some portions of a book or document have been wrongly sealed does not justify 
an order for general unsealing {Jones v. Andrews, supra). 

(c) Leather Cloth Co.v. Jlirsch/eld (1863). 1 Hem. &M. 295; Murrai/x. ('hujfon 
(1872), L, R. 15 Eq. 115; Ameriran Braided \\ ire Co. v. Ihompson A ( o. (2) 

(1888), 5 R. P. C. 375. ^ ^ , 

(/) Powell V. Birmingham Vinegar Brewery Co. (1896), 14 R. P. C. 1 (trade 
name); Saccharin Corporation v. Chemiails and Drugs Co., [1900] 2 Ch. 

556, (-!. A. ■ r 1 ■ 1 

(f/) Murray V. Clayton, supra, approved in Saccharin Corporation v. Chemwals 

and Drugs Co., siij/ra. As to disclosure of names and addi'csses of customers lu 

answer to inteiTogatories, see p. 93, post. 
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Discovery, Inspection', and Interrog; 


VTORIES. 


•> 


Sect. 

When 
Production 
can be 

Resisted. 

Ground-, for 

rc'istin" 

productiMji. 


Wlmt 

communica- 
tions are 
privileged. 


.. ,i„; 

allowed (<^). -e cases in which no discovery at all is 

( 1 ) Lf>jal PrnjHiiomi PririJoje 

for the ourDosp nf nit gone beyond communications 

S.£ESr;f“=v — - 

..My .ml d' ;,;vg' '• « 

(/') See infra. 

(0 Seo p.‘s2.;>osE 
(/•) See p. 41, ante. 

(/) See p. 84, imt. 

(m) See j). .Sj, jmt. 

(/') See ]). St), post. 

(•') See j). 87. post. 

(;0 See p. 1 10. post. 

(7) ‘'^pe p. 41. ante. 

(a) (ireenoinjl, v. 6’m«^e// (1833) 1 Nfr .C-TT o« t j t> 

pp. 102 seq. : “If touchinjf matters tW bRoucriAM. L. C.. at 

te.ssionul einiilovmeiit tliev ” np<^il nJ •• the ordiiiaiT scope of pro- 
official capacity either from a client “^eoeive a communication in their 

transaction of his busineror wh h '.nn in the 

to paper in the course of their emnlnvt to the same thing, if they commit 

know only through their professininl'^^T^- Ds behalf matters which they 
iuytilied in withh°„ldi.!^"u^;h nTX“ buM n" 

be compelled to disclose the information nr nl"1 witlihold theni, and will not 
law or equity, either as nai-tv ar a ■ «-;f pioduce the papers in any court of 
difficult to ilUavlv li ^ 1 he foundation of this rule is not 

cannot be ujiholden ami to Mip ndi^ • interests of justice which 

without the aid of men skilled in justice, which cannot goon 

in those matters affecting ri-hts^and'" practice of the coui-ts. and 

udicial proceedings If thf TirG ""^l^tions ^yhlch form the subject of all 

thrown uVon his ow^’i loil ils^o ' one would be 

man would not venture fo consult any sklifnri^ professional assistance, a 
his counsellor half his cjise If tNp i person, or would only dare to tell 

connected with suits begun or intended' communications 
could safely adopt such precautions ^ apprehended, no one 

successful, or all proceedinp< <innpvfl eyentually render any proceedings 

Mac. & G. 027. p'Tord^ v. Lanfois (lS49):i 

(IS7G). 2 Ch. D. 644 644 0 A nnf Colrnnhia 

075. C. A., per, Jessel Jf E at’ ^^^<^rchanf (ISSI), 17 Ch. D. 

(1ST8). 3 Q. B. D. dl’o 6 A per^Co^ /^ 

[lb95] 1 Ch. 439, C. A., V Ll^WEvri.}’ at if ffr"’ 

-T > jj.u., ac p, 444 j Ainsworth Y. JHIdini/p 
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where litigation is pending or anticipated than where it is not. ;i. 

Some communications are privileged whether there bo any such When 
litigation or not, others only where it exists or is contemplated. Production 

The law has only gradually reached its i>resent broad and reason- be 

1 1 £ *• Resisted, 

able footing [b). 

120 . Any communications, verbal or written, passing between a Communica- 
party or his predecessors in title (c) and his or their solicitors (</) or tioiis^i)etwei.-n 
other legal professional adviser (c) are privileged from production, aUviser 
provided they are conlidential, and spoken or written to or by the tiucctiy, 
solicitor in his professional capacity and for the purpose of getting 
or giving legal advice or assistance (/), but not otherwise (//). A 

[1900] 2 Ch. SI j, per Stirling, J., at p. 321 ; Bullii'ant v. for Vuturia, 

[1901] A. 19(), per Lord llALsnuUY, L.C., at p. 200. 

{h) Minet v. Monjau (1ST3), 8 Ch. App. 361, per Lord Selroune. at p. 36(). 

This must be boruo iu mind in consulting older Chancery cases. Further, the 
common law cases on the subject decided under the Common Law Procedure 
Acts are not authorities so far as they differ from the practice whicli existed in 
the Court of Chancery. The common law judges exercised a wide discrotionary 
power ; the present practice is governed by the more rigid rules of the Court of 
Chancery. 

(c) This does not apply in cases of testamentary disposition by the client as 
between dill'erent parties all of whom claim under him, €.</., the privilege does 
not belong to executors as against the next of kin {Ilussell v. Judmi (1852), 9 
Haro, 387). 

(</) This includes a person who has been a solicitor, but who at the time of the 
oonnnunications had ceased to bo one but not to the knowledge of the client 
[Calleif V. JliclHirds (185-1), 2 W. R. 614). 

(f) This includes counsel, conveyancing counsel, solicitors, their clerks, and 
any legal agent, acting professionallv, and a foreign legal adviser {l\'/iee(rr v. 

Le Marchant (1881). 17 Ch. D. 675, 679, C. A. (Scotch); lAiwr.mt v. Cumpl»!l 
(1859), 4 Drew. 485 ; Murfarla)! v. loilt (1872), L. 11. 14 Eq. 5SU, 583 (French) ; 

Uiiuhiirii V. (1839), 2 Bear. 173 (Dutch); see also p. fd), pod). 


Smith V. DaiiieU (1874), L. R. 18 Eq. 649 ; Mostyn v. .)/odiin Coni and Iron 
Co. (1876), 1 C. P. D. 145 ; Bridol Corporation v. Cox (1884), 26 Ch. D. 678. See 
also Kuif/ht V. W’attrf/rd {iMarqn is) (1836), 2 Y. & C. C’h. Cas. 22, 42; ('la<j>ft v. 
Jdiilliys (1842), ibid. 82, 86 ; Warde v. Warde (1851), 3 Mac. & G. 363, 366 ; A tns 
V. Northern and Eastern Bail. Co. (1838), 7 L. J. (vH.) 170; Willson v. Leonard 
(1838), 7 L. J. (cn.) 242 ; Btarse v. Bearse (1846), 1 Do G. Sm. 12 ; Wahiuy. 


ham (karl) v. Goodriclit (1843), 3 Hare, 122 ; Jenkins v. Bnshhy (No. 2) (1866), 
35 L. J. (cn.) 820; Enihoven \. Coif (1852), 2 Do G. M. & G. 632, C. A. (case 
for opinion of counsel, counsel's brief, notes etc.); Garland v. 8Vct/(lS30), .1 


Sim. 39o; Fliyht v. Robinson (1844), 8 Beav. 22; Wilson v. Northampton 
and Banbury Junction Bail. Co. (1872), L. R. 14 Eq. 477 ; Walsinyham [had) v. 
Goodricke, sitjira; Friend v. London, ('hatham and Dover Bad Co. (1877), 2 Lx. D. 
437, C. .V. (communications between solicitor and client) ; Thomas Baiclmys 
(1859), 27 Beav. 140; Marsh v. Keith (1860), 1 Drew. & Sm. 342. The 
privilege does not apply where the residence of a ward in Chancery is concealed 
from tile court, and the information must be disclosed by the solicitor though 
communicated to him by his client in the course of his professional employment 
{BamsboOum v. Senna' (1869), L. R. 8 Eq. 575). As to privilege when the dis- 
covery is sought to be obtained from the town clerk of a coqioration in bis 
capacity as such, and ho is also solicitor to the corporation, see Swansea Cor- 
poration v. Quirk (1879), 5 C. P. D. lOG, and Salford Corporation v. Lever 
(1890), 24 Q. B. D. 695, cited note (o), p. 109, post. 

[y) Moseley v. Victoria Rubber Co. (1886), 55 L. T. 482; Smith v. Daniell 
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I’ommunica- 
tions tliiough 
agent. 


Commnnica- 

tioDjj witli 

counsel. 


DiscovEnv, I.vspECTiox, axd Ixterrogatories. 

JnVileo^^ even't'lfou"ll'it is 
that a Tetter within The nTrX comnmnicated {!,). The fact 

m^'Ssm 

made tlirou^ra obtains with regard to communications 

or of the solTcitor i/i an’l ‘ employment of the client (/.) 
solicitor and 1 ’f communications between a 

Connniniication's^i)etween” the agent(«) or counsel(o). 

between he .nil; I f ® solicitors for opposite parties, or 
Privileged, as' they are norroiSntial of 

anfcasel and briefs fo counsel, 

draftl and notes il l oP‘«'on, together with his opinion thereon, 

l eln. In 1 ® counsel, and documents set led by him (n) ■ 

memoianda or minutes made bv the client nf tUn ■’ • 

between liimcolf fu r . caent ot the conimunications 

of sli , 1 11 f solicitor (r), or entries in a solicitor's diary 

^^mil^ nmiinications (. 9 ); a statement o f facts drawn up by the 

mivnill d Tem RefTl'ToS^'^'""" ■*' ^ 

Sailll'iiml' V Aya/('l,s™),'rBTaT!T:T7!'.S,«,V/,v. 

per Lord Biiour.nAM, L C at p ’lowr^ ! 1 Mv. & K. ilS, 

HI b'IvI * ^■ 

John. & " 

(ISol), 9 Hare, ’■3S7 ; Milcfarlan 'vllninK'-A 

Marchant (]«Sl), 17 Ch. D. 675 682* 684 * P^A^* 

(No. 1) (l.S.j 7 ), -1 K. & J. 34 ’ ’ ; Lei/oue v. FaUdand Islands Co. 

(1) inecler v. Is Marchant, supra. 

W licst Most, jn Vnal and Iron Cu. ln~(S) 14 T T -,n 

[n) JL.tj., coiintiT or town nerenf (n ; r. -a- J-. ool. 

Bolion y. Liverpool Corylfm/Zo^f (183^ Buldalph (1827). 4 Russ. 190; 

(lSTOh2:iL.T. 485.4SoV 

(1851$, 1 Sim. is. s.) 155 ). or a°pnf It \ in Mayor s Court {Gnodall v. Little 
^{o) Mosfpn v. IIW( J/ojl, CoalnL 


..'AKfcoc/ V. jyij; 

OT €€ fih(^V V. SUpf ' U ^ A*, .x. • , 

D^a c’'"!'"' (HS03), 32 Beav. 182; 

and cases there cited mornn in' r 'i ^ r ■’ Co^lixs, L.J., at p. 403, 

litigation, communications made to hil^bllorm^ I" '>f“re 

lie 11 Jell, (“0 «"i also 

Fait snpra. at p. 385, the iommunici fou la's' oldeTed to' h 1“* i" ''■ 

7 bee cases cited in note (o), supra. “ disclosed. 

W y‘ North London Rail Co T t» . -r^ 

(«) n ard V. Marshall (1887), 3 T. L *R 57*8 ' ‘ P- 602. 



Part IV. — Production of Documents for Inspection. 


client or at his direction for submission to his solicitor (/), but not 
indorsements on counsel's brief of the result of an application or 
trial (a). 

123 . Bills of costs relating to litigation, actual or in contempla- 
tion, are also privileged (a), so far as they do not extend to (1) what 
took place in the presence of the opposite party ; (2) commu- 
nications with the opposite party ; (3) matters of fact which are 
puhlici juris (h). 

The privilege does not extend to statements or documents 
which are puhlici juris (c), such as shorthand or other notes of 
proceedings in open court (d), or at chambers (c), or before an 
arbitrator (/), or depositions filed in the course of an action (//). 
But a collection of copies or extracts of public records or documents 
which is made or obtained by a solicitor for the purposes of a 
defence, and is the result of his professional knowledge, research, 
and skill, may be privileged (/()■ 

124 . Any communications passing, directly or through an 
agent (i), between a solicitor and a non-professional agent or a 
third party (k) which come into existence after litigation is con- 
templated or commenced, and which are made with a view to such 
litigation, either for the purpose of obtaining advice as to such 
litigation or of obtaining evidence to be used in it, or of obtaining 
information which might lead to the obtaining of such evidence, are 
privileged (/). So are documents obtained or prepared, contidentially, 

U) Southwark Water Co. v. Quirk (ISTS), ;i Q. B. D. C. A. 

(«) Wahham v. Staiutou (1803), 2 Ilein. & M. 1 ; XirhoU v. Jones (1S05), 2 
Hem. iJc M. oS8. 

P<) Chant V. Brown (1852), 0 Hare, 790 ; Turton v. Barber (1874), L. K. 1 < Lq. 
329 ; but see Barton v. Do^ld (1S90, 35 Sol. Jo. 39, where jiroiluctioii of a bill of 
costs was ordered on tho {around that it would tlirow light on tho question 
whether the client had, as she alleged, no independent advice. 

(b) Ainsworth v. Wildinc,, [1900] 2 Uli. 315, at pp. 322—325. 

(c) Xkholl V. (18H5), 2 Hem. & M. 588 ; Gohktone v. Williams Deacon 

A- Co., [1899] 1 Ch. 47, 52. ^ , 

((/) Be Worswirk, Robson v. (1888), 38 Ch. D. 370. In Aoruo/i 

V. Defrhs (1882), 8 Q. B. 1). 508, it was held that shorthand notes of tho 
proceedings in court on the trial of a prior action taken by the dofondant 
for tho ])urj)Oso of tho action in which inspection of them is sought were 
privileged, but tho case does not appear to have been properly argued. See the 
comments on it of North, J., in Re Worswickf Robson v. II orsa-uA.-, supra, at 

p. 372. 

(c) Ainsworth v. Wihlimj, supra, at p. 320. 

(/) Rawstone v. Preston Corporation (1885), 30 Ch. D. IIC. 

((f) Goldstone v. Williams Deacon A Co., supra. As to proceedings under 
8. 27 of the Bankruptcy Act. 1883 (40 & 47 Viet. c. 52), seo Learot/d v. Iluljax 
.Joint Stock Bankimj Co., [1893] 1 Ch. 686, where shoUhand notes 'vf f fjehl 
to bo privileged ; seo also Fenton v. Queens Ferry B ire Rope Co. (No. -) (180J), 
38 L. J. (cii.) 263. 

(h) Lyell V. Kennedy (1884), 27 Ch. D. 1, C. A., at pp. 25, 20, 31. 

(i) Anderson v. Bank of British Columbia (1870), 2 Ch. D. 044, C. A., per 

Jessel, M.R., at pp. 649, 650. ^ • i- 

(^) Where the agent or third party is merely the medium of communication 

between the solicitor and bis client the communications are privileged whether 

there be pending litigation or not ; see p. 74, «/df. wioio\ ^-{ 

(/) Anderson v. Bank of British Columbia, supra ; Steele v. Stewart (1843), 13 
Sim. 533, affinned (1844) 1 Ph. 471; Walsham v. Stainton, supra : (Jri</ina^^ 
JIartleiiool Collieries Co. v. Moon (1874), 30 L. T. 585, C. A.; MCorepiodae 
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When 
Production 
can be 
Resisted. 

Crimiiiunira* 
til'll' Iji.'twecii 
!>arfy ;irNl 

or tliini [inrty. 


I>iscovEiiv, I.VSPECTIO.V. AXD In-teurogatories. 

hn,„i liJr l.tlief or uncle A ■ n I I ‘‘w 

HRiv en.ue.ancl lor I It unr .o^p e ® 'ippreliension that litigation 
HtigiUion i. not iicielt',!-,! ’ apprehension of 

agjnf 0Mhn7r?^:‘:^.l’f ^ « non-professional 

(Din answer to' i ph^s 7 le^hv'' hf 7 
at tl.e recjuest or siu^l 7inn of ' ' ^ 

such retiiiest. hut foiMhp ■ solicitor (y>), or without any 

counsel for the purpose of ibhSfr° h solicitor or 

to prosecute or lefr.lnn o. ; 7 enabling him 

the purposes of liti^-it'ioii prepare a brief (r); and (2) for 

Both these condLnfn ust bffd^ 

limy exist (/). ^ pnvilege 

I-:.]. ^T7. at p I";'.' 'r;;;; , *"'• «• 

-/'"/t (lN(i;j). 4 ]J. i s T.v l.aromi J l‘l)-' Anstralin and ('hinn v. 

■107. (,’. A./;.,- c TOX I j’ /w * ■ 2;i Ch. D. 

coinitare Piojc v. U'a/v/ (KSGJl), 20 L. T. Lixdley, M.R.; 

kL( 1 ^hoifii/ian roT/a^n/it^V ^u' 1’' (compare 

e.A ), SonOnrark UnAr y ij, .(,.}, .; V-t^ “ Ch. dSl, 

And.non V. Bank of British r .B- 320. C. A.; 

At' (is, SI) 17 (’h T) /'“i r \ ' - Ch. D. G44, C. A. ; Wherltry. 

Bammon v. ,ls9->VVr T it ' «t Pl>. GS-l, 685; 

h-J., at p. 170 anunvinous letters sent to'enn,’ ^ ' P' r"’ COTTON, 

» Chadudd-y. Boa-man Is^U i n soheitor). 

27 VI 1 . D. 1. C. A. B- 1>. 561 ; Lyell y! Kennedy (18S4J. 

solieit(n■toumeuiberof^'l^eh|!^JaJ^f^"^^ /A® *"®*‘*“ of a suit by a country 

tbou^^i the firm afterwards acted as the 

subject-matter of the letters iHmu, ^ "Olicitois m a suit which involved the 
?o also letters written B. J. (on.) 132). 

into existence in case a certain tmiisactinn tl.m '’"‘I brought 

be impeached and passim’’ betweenhi I* 1 ^i'^^**^*^*'^**^ should subsequently 

P- u ileged when the suft waT b ou!^m 

(Oraafo/c V. /urn/ (1,S3,S), ] Beav. 137*) ®^^bsequeutiy against a third party 
(;/) Andtrmi v. JJofAc ],/' UritiAi 

and JJover Jlad. (V;, (1S77) •> Ex T) 4 ‘t- n * I'ritud \. London^ Chatham 

(Xo. 1) (1857), 4 K, & J, u' mueieri'’,. ,/ ’ '•• IMs Co. 

hnltflt Cohunlki, supra, at p. (jjs ■ The^Tli’Pl ’ A«'/f/vio;, v. Sani of 

liunhory V. (Rsiiin pea.i , - 1 p (’«'**)■ (* Ki^’l 

C«>mU V. iaa,/p,/rl,yj;u', ^ (RS4«), 9Beav.51«; 

Bonih (1872). 41 L. J. (c. i>.) m. < L. J. (cn.) 2-12; Bhil/ij^s v. 

320 PP- : Soathu-ark 

Co. Cvllins v. London Gtneral 

cl OSSSb'" 48 'l T." 98^-^ctL^v \rff ’ jC^^finyhouse y. Midland Bail. 

T. L. E. 22; hWd, V. io/f ('l^S^o) *5 f 

1 Q. 13. D. 42;j, C, A. • Ennh</i L T fi ' ^ Lustros v. \\ htte (18 <6), 

(1869), L. B. 8 Eq. 522 (explained *iu *^4 ^ B- •' ^oss v. Uihhs 

4 texpiaiued m Ander$on v. Bank of British Columbia 
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So also documents prepared in relation to an intended action, Sbxr. :>. 
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When 
Production 
can be 
Resisted. 


M'hether at the retpiest of a solicitor or not, and whether ulti- 
mately laid before the solicitor or not, are privileged, provided 
they are prepared with a bond jidc intention of being laid before him 
for the purpose of taking his advice (a); but where documents are 
already in evidence aliunde the mere fact of their being handed to the 
solicitor for the purposes of litigation does not create a privilege (,r). 

126. Even though a document may be privileged, in some cases the When 
information contained in it may have to be disclosed in answer to 
interrogatories properly administered. For instance, information obtained by 
communicated to the directors of a company by an officer of the inter- 
company may have to be revealed in answer to interrogatories, ‘o-'atones. 
even though the document containing the communication is 
privileged («■)• 

127. In an action by an owner of cargo against the shipowner Compromise 
for damage to the cargo occasioned by a collision between the 
defendant’s vessel and another vessel, which was alleged to have aupute. 
been caused by the defendant’s negligence, the plaintilY may be 
entitled to have inspection of a compromise entered into between 

the defendant and the owner of the other ship, which had put an 
end to cross-suits brought in the Admiralty Division for damage 
both to ship and cargo (x). But where in an action by freehold 
tenants of a manor against the lords of the manor inspection is 
desired by the plaintiffs of correspondence between the defemlants 

(1876), 2 Ch. 1). ()44); McLmu mtd /■’(>/. W. v. < 1 - (b. (1,S<J2). (ifi U. T. 

()58 ; Friind v. London, Chatfidni and Ihirr Itnd. f 'o. (187 « ), 2 Lx. I >. -137, U. ; 


Fdcei/ V. London Tramwai/s Co. (1878), 2 Ex. D. 440. n.. C. A. : I'hillijis v. Rontk 
(1872). 41 L. J. (c. P.) i'll. Tho following cases, (ieciJed under tho Cominou 
I>iiw Procedure Acts, are not now authorities : — U’^oolleii v. Ao/f/t London Had, 



(c. r.) 174; Sldnufrv. (rnuf Xortliern Had. Vo. (1874), 43 1j. J. (EX.) 
150; Raker v. London and South Had. Co. (1807), L. R. 3 (i- B. 01. 

Older Chancery cases where the privilege was less extensive are l\ alsinr/lKtin 
{Earl) V. (Joodricke (1843), 3 Hare. 122 ; (rh/n v. ('anljield (ISol), 3 Mac. & G. 



[Jones V. (treat Ventral Had. Co., [1010] A. C. 4). 

(«) Southwark Water Co. v. Quick (1878), 3 Q. B. T). 315, C. A., at pp. 321, 
323; Collins v. London General Omnibus Co. (1893), 68 L. T. 831 ; Ross v. Gddis 
(1869), L. R. 8 Eq. 522 ; Ilaslam Einjineeriiuj Co. v. Hall (1880, 3 T. L. K. i lO. 
In tho case of He. Thomas Holloway, Youny v. Hollowuij (1887), 12 P. D. 167, 
C. A., anonymous letters addre?*sed to the solicitor and counsel engaged in the 
suit were hold to be privileged, but not those sent to tho party, there being 
nothing to show that they were sent for communication to the solicitor. As to 
confidential reports, see p. 78, post. 


PP 


'v) Pearce v. Foster (1885), 15 Q. B. D. 114, C. A., per BretI', ^I.R., at 
! 1 18, 1 19 ; Chadwick v. Bowman (1886), 16 Q. B. D. 561 ; Land Corporation 
of Canada v. PidesUm, [1884] W. N. 1. 

(u;) Southwark Water Co. v. Quick, supra, per CoTTOX, L.J., at p. 321 ; see 

also p. 109, . T m 

(a:) Hutchinson v. Glover (1875), 1 Q. B. D. 138 ; affirmed (1876), 33 L. I. 8.14, 
C. A. See observation.s on this case in Kearsley v. Fhdlips (1883), 10 Q. B. 1). 
36, at p. 40 ; ibid. 465, C. A., at p. 467. 
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Old rule. 


Discovery, Ix.spectio.v, axd Ixterrogatories. 

rr:ii,2 ^ 

™£rS”; >i» 

lia.s been discns^^d n o are or are not privileged 

caused i.v the net^lirrencrof 

information imL tl e si H ‘he defendants 

cluction bi t ivlTpi-P tl,! ^ . "-ere not privileged from pro- 

of opinions olitained ennZ^Z category, and consisted 

actually bee.f c^u^ed 

reports that they were obtained thf 
the party’s le-al aXiLr 1/?^ T. ^ 

drivers stmh iPn ® ■ f ’"® '■®P°"‘® “«le Shards, engine 
masters emnloved ’hv superintendents, station 

the aeddeZ ^ iSd “noIToT^’^'u^’ ‘"u “‘®“- ^ ‘® 

he produced fm- intZi; ‘ u o® I’^V’egetl. and were ordered to 

by scientists to agents of”thp p * ™ade 

and partly of onminnc i- ® consisting 2 )artly of facts 

privirgehftlZ wp"! nn/° ®r®® ‘‘'=“dent, were to be 

plated, and for the purposJoTXnlZ'^^n *'‘'Sation was eontem- 

cWm about to be mlle^v alreadfmade “'® 

examiL'°the’JeSo“s‘\-nUn-«fX‘‘‘ “®" '®”‘ ‘*'® ‘® 

within the aHei ca PpZ ,r®‘;® '".®®^®‘-al cases held to come 

.2— • ~ 

correspondence. As to this, see interest in the 

\b) fl 00% V. Aort/f London Hail, ci HSfiQi T -d . r. 

London, Chatham and Dover Rail Co flsVn 9a T ^r’ ?o^ 9‘ 

and ^outh Eastern Rail. Co. (lS7‘i) L E 7 ^'^nnerv. London 

doubt whether this principle is right (see It p 7h\ • 

of personal injuries, and the documents sought ’tn t case was not one 
numerous and varied and it wna ».«<• f .^11 ® inspected were very 

^^’0. (1874), L. E 9 Exch 

Tilhunj and Southend Raif Co „ Acts are ZoWo/i, 

^Vorthinytonv. Duh (1884), 51 L. T. 599; 

Aerr^ cLnUj Co««c v Z L- R- Ir. 310; 

In the last cited case the doTdSl ^ ^^ociaUon, [1905] 2 1. E. 38, 42, C. A. 

since they were not made in ^templation on>-^T privUeged 

Midland Rail. Co ('ISSS'i -xfiT t oc / See also Westinyhouse 

letters from orieiaii of the eomoanv SIT' ^”‘“«“gement of patent, where 
officials and third parties, were heW notXivdegSr‘^“^"’ 
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already commenced (o). But where an inspector of the defendants, 
a tramway company, called upon the person injured three days 
after the accident, took down his statement in writing and obtained 
his signature to it, it was held that the document must be 
produced by the defendants And in an action against an 
insurance company where fraudulent concealment and misrepre- 
sentation of material facts is pleaded, the plaintiff is entitled to 
inspect the private and conlulential reports made by two of his 
friends to the company with regard to his health and habits (c). 
So, also, in a foreclosure suit by an insurance company, where 
insanity is pleaded, the production of the report of the company's 
medical officer as to the state of the health of the party may be 
ordered (y'). 

It must be borne in mind that cases decided under the Common 
Law Procedure Acts are not now authorities. The stricter rules which 
formerly obtained in the Court of Chancery now prevail, and the 
documents in question are not privileged unless they satisfy, and 
are privileged if they do satisfy, the conditions laid down above, that 
is to say, they must be reports specially made for the purpose of 
being laid before the party’s legal adviser for the purpose of his 
advice in reference to the anticipated or pending litigation (//). 

In the case of a collision at sea, reports of two surveys sworn to 
have been made solely for the purpose of guiding the plaintiff and 
to relate solely to his case, one made before and one after action 
brought, have been held not to be privileged from production for 
inspection {h). 

In an omnibus case, the report of the conductor made wlien 
litigation was reasonably apprehended, for the purpose of being laid 
before the defendants’ solicitor, to be used by him for the purpose 
of defending any action which might be brought, was held to be 
privileged (i). 

129. Communications betw'een co-plaintiff’s or co-defendants 
stand on the same footing as communications between a party and 


(c) Cfisscf/ V. London, Brinhion and •South Cofist Jiail. Co. (ISTO). 39 L. J . (e. r.) 
174 ; Skiniur v. Great Noi'fhern Bail. Co.(lS74), L. R. 0 Excb. 29S. In linhtr v. 
London and South U'esteni Bail. Co. (1SG7), L. E. 3 Q. E. 91. it was held that a 
repoi-t made hy a doctor to the company after interviewing the injured person 
and a subsec|Uont report by a secretary of the company as to arrangements for 
compensation made between the company and the injured person were not 
privileged. Cases since the Judicature Act and which are authorities are 
Friend v. London, Chatham and Dover Bail Co. (1S77), 2 Ex. D. 437, C. A. ; I any 

y. London Trarnwaya Co., ihid., \i. n. _ t -n - ' o \ 

(d) Tohnliin v. Tfuhlin Southern Districts Tramways Co., [lOOo] 21. R. C. A. 

(e) Mahony v. National Life Assurance Fund (ISjI), 40 L. J. (c. P.) 

203. 

(/) Lee V. Ifammerton (1SG4), 10 L. T. 730. 

('/) See p. 75, onfe. 

(h) Martin v. Butrhard (1877), 36 L. T. 732, following v. If hi e (ISiG). 

1 Q. B. J). 423, C.A. See, contra, The Theodor l\orner(\H'iH),liHL. 1.818, where 
the objection to produce was similar, but where it was held that the documents^ eie 
privileged. It is submitted that this case cannot now be supported, except on 
the ground that the documents in question w’ere in fact obtained for the puiiiose 
of being laid before the party’s legal adviser for the puipose of obtaining his 
advice in litigation, actual or contemplated at the time. 

(i) Collins V. London Gtnei'al Omnibus Co. (1893), 63 L. J. (Q. B.) 428. 
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Discovery, Inspectiox, axd Interrogatories. 


Sect. S. 

When 
Production 
can be 
Resisted. 

Privilope 
limited to 
legal 

profe«^ion. 

Communica- 
tions for 
fraudulent 
or illeLml 
purpose. 


non-professional agents, ami are privileged only under the same 
circumstances {/•). 

Tlie privilege is confined to the legal profession, and does not 
extend ^ to coinmunieations between a partv and his medical (/) 
or spiritual (/») adviser, or non-professional friend or adviser (a), 
or a patent agent (o), or a pursuivant of the Heralds’ College ( »), or 
a society whose aid in_ the litigation is sought, and bv whom the 
communications are laid before its solicitor for advice {q), 

is definitely alleged on the pleadings 
01 in the anidavits, the privilege does not extend to communications 
relevant to that issue which have passed between the client and 
his legal adviser for the furtherance of the fraudulent or illegal 
purpose or act, whether it be of a criminal or civil nature (r). In 
order that the protection may obtain there must be both profes- 
sional confidence and professional employment. There can be no 
professional confidence as to the disclosure of communications of 
this nature, neither is the furtherance of a fraud or assistance 
gnven for the purpose of wrongfully evading the law part of the 
1 uty of a legal adviser towards his client (.s-). It has also been held 
that the protection does not apply where the communications 
relate to the subject-matter of the fraud alleged and the advice is 
hempought for the client’s guidance in the commission of the 
traiul, even though the solicitor is ignorant of that fact(/). The 
extent to which tins rule applies is doubtful. It appears to be 
inn ed in application to communications between the client and his 
legal adviser, made for the purpose of committing or furthering the 



4), 8 1. R.Eq, 

/ C0TTE.\1I,VM, at p. «38 ; Audersim v. Ba,i of 

Co/«h)/h« (IK.G), 2 Ch. D. G44, GOO, c. A. 

{rn) See cases cited in note (/), $iij>ra 

(") V V„„Ml (1873), L. E. IS Eq. 649, at p. 654. This includes 

e opinion of a lanjer, but given as a friend and not given professionally 
[lOid,), And see p. 70, axfe. ^ ^ 

(o) .}fo>f€lei/ V. Victoria Huhher Co. (1886), 5o L. T 482 48 j 
{y>) Slade V. Tneker (1880), 14 Ch. D. 824. ’ 

iq) Jones V. (Ireat Central Rail. Co., [1910] A. C. 4. 

TT Craworth, at pp. 

\h Russell y- Jackson (ISol) 9 Hare, OST. 892, per Turner, V.-C. : Oa^e 

n (1S84). H 

U. iJ. iJ. lo6, V. K. (where the former cases are reviewed) ; Re PostlelhvaUe, 

Re Rukman, 1 ostlethmnte v. Rickman (1887), 85 Ch. D. 722 ; IVilliams v. 
.T'n am/ Co/f/fcr Co., [1895] 2 Ch. 751 ; R. v. [1900] 

- U- if- 1G3, 0. A., per Romer, L.J., at pp. 168, 169, reversed iu 11. L. sub 
mm. Bulhcant v. A.-O. jor Victm-ia, [1901] A. C. 190, but on a ground that 

^'^legation of fraud or illegality {see per Lord HalsburY. L.C., 
at p. 201) ; compare Greenomjh v. Gaskell (1883), 1 My. & K. 98. 108 ; Charlton 

V. Coomhes (1808), 4 Gitf. 872. ^ r » » 

(«) R. V. Cox and Railton, supra, at p. 168 ; Russell y. Jackson, supra ; Gartside 
V. Ontrarn, supra. ^ 

{t) JVilliams V. Quehrada Rail., Land and Copper Co., supra; see, centra, 
Charlton \. Coomhes^ suj/ra. * r ^ 
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commission of some illegal or wrongful act. The rule does nut 
apply merely because fraud, fraudulent misrepresentation, or the 
like is alleged in an action (a). 

Where a fiduciary relationship exists, such as between a trustee 
and cestui qiie^ trust {x), or any analogous position (u), the privilege 
cannot be claimed by the trustee, except in respect of communica- 
tions and documents brought into existence by the trustee for the 
purpose of litigation against him by the cestui que trust (h). 

131 . Where the privilege exists it maybe waived by the client (c) 
(whose privilege it is) (d), but not by the solicitor or other legal 
adviser (c). The death of the client does not put an end to the 
priyilege(y’), nor, in the case of documents for which privilege can l)e 
claimed and which are brought into existence for the purpose of an 

(») Leitch y. Ahhott (1S8G), 31 Cb. D. 374, C. A. ; EtleUtoii V. Jtussclt 

(18S8), oT T. 0*27 j Harlis v. Sptilman (18s7), 37 Oh. D. 2Po ; Whyte v. Ahrens 
(1884), 20 Ch. 1). 717, C. A., actions by ])rincij)als against agents (fraud or 
fraudulent representation alleged) ; frrfat nVstcr« Colliery Co. v. Tiuhir (1874), 
43 L. J. (cu.) 518, C. A. ; ira//^<f.s Merthyr (\>. v. D. Uwlf\,ril A Co., [1S1»0] 1 
Ch. 20; Mdhoity y. Xatioual Widoics" Life Assurance Fund (1871). 40 L. J 
(c. P.) 293. ^ 

{x) Re Mason, Mason v. Catihy (1883), 22 Ch. D. 000 ; Re Postkfhwaile, Re 
Rirkman, Rostkthwaite v. Rickman (1887), 35 Ch. D. 722; Talhot v. .Marshfietd 
(1805), 2 Drew. & Sm. 549 ; Wynne v. llumberston (1858), 27 Beav. 421 ; Devannes 
V. Robinson (1855), 20 Beav. 42. 

(«) Gouraud V. Edison Ttlejdione Co. (1888). 57 L. J. (cn.) 40S ; compare 
Rristol Corporation v. Cox (1884), 20 Ch. I). 078, 08.3, Peaksox. J. (member 
of a corporate bodj’ suing or being sued by the body, so far as regards inspection 
of documents which have been obtained by means of payment of money out of 
its funds). 

(b) latboty. Marshfield, supra ; Wynne v. llumberston, supra; Re Muson, 

Mason V. Cattlcy, supra; Thomas v. Secretary of State fur Jmlia (1870), 18 
■\V. R. 312. See also Farrer v. Hutchinson (1839). 9 Ad. & Kl. 041, where the 
trustee was ordered to produce certain leaves abstracted from an account book 
relating to trust matters which were stated to have been abstracted because 
they related only to private affairs ; and also documents relating to a purchase 
of an estate by him alleged to have been purchased out of trust moneys, which 
documents the trustees stated proved that the purchase had been made out of 
private moneys. "Where there was a like dispute between twoecsO/fs pte trnsteut 
HI respect of the trust matters, and tlje trustee acted as solicitor to one of them, 
it was held that communications between such solicitor and one cestui (pie trust 
were not privileged as against the other {Tugxvell v. Hooper 10 Beav. 348). 

It was formerly the rule that a mortgagee was entitled to refuse ])roduction 
of his title deeds for the inspection of a mortgagor, the plaintiff in an action for 
redemption, without payment to himof hisprinci])al, interest, and costs [Chichester 
V. Ikmeyal [Marquis] (1870), 39 L. J. (cil.) 094), but this has been altered by the 
Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 10. 

(c) Catcra/tv. Guest, [1898] 1 Q. B. 759, 701, C. A. Waiver may be total or 
partial [Lyell v. Kennedy (1884), 27 Ch. D. 1, 24, C. A.). 

(d) Knight v. Waterford [Margnis] (1830). 2 Y. & C. Ch. Cas. 22, 41 ; Herrinif 
V. Cloberry (1842), 11 L. J. (cu.) 149 ; Gorsley v. Moushi/ (1855), 2 K. & J. 2Sh'; 
Anderson v Bank of British Columbia (1870), 2 Ch. 1). 044, 649. C. A., per 
Jessel, M.R. ; Proctor Smiles (1880), 55 L. J. (Q. n.) 467, 527, C. A., per Lord 
Esher, M.R., at p. 528. 

(e) Anderson v. Bank of British Columbia, supra; Proctor v. Smiles, supra; 
Greenough v. Gaskell (1833), 1 Mv. & K. 98, 102. See, as to what constitutes 
waiver, Guldstone v. Williams Deacon Co., [1899] 1 Ch. 47 ; Roberts v. 
Oppenheim (1884), 26 Ch. D. 725, C. A. ; Lyell v. Kennedy, supra. As to how 
refusal by client to allow solicitor to disclose professional communications is to 
be treated, see Wentworth v. Lloxjd (1804), 10 H. L. Cos. 589. 

(/) Bullivant v. A.-G. for Victoria, [1901] A. C. 196, per Lord Lindley, at 

p. 200. 
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action which is ultimately not proceeded with, does the privilege cease. 

L can he claimed in a subsequent action(//), for the general principle 

IS that a document once privileged is always privileged (/(). The 
mere fact that documents used in a previous litigation are preserved 
and not destroyed does not amount to a waiver of the privilege (i). 

132. hat is stated at joint consultations between parties 
having a common interest in view of litigation, their legal advisers 

)emg piesent, is privileged from being divulged in evidence at the 
subsequent trial of the action (A ). 

133. “When the litigation is conducted by the litigant in person 

It appears to be very doubtful whether there is any privilege for 

documents coming into existence as materials for or relating to the 

evidence of intended witnesses or otherwise for the puriiose of the 
action (/). 


(2} Knmiitation. 

134. The fact that a document contains matter which would or 
might tend to incriminate the party giving discovery does not 
entitle him to refuse to include the document in the affidavit of 
documents {»)). The proper course is to disclose the document in 
the affidavit and therein raise the ground of objection to produce 
it (u). Subject to certain statutory exceptions («) a party cannot be 

{;,) V. 2 Hem. & M. 1 ; Il.njhcs v. 

n u't ‘1S4-1), 1 rh. -17(3: l^arre v. Foster (ISS^), 15 

V. Corry (1,S78). 3 Q. B. 1). 35(3 ; (hhlstone 
V. Tl Z)c^<co« tf CV., [isoa] 1 Ch. 47 

(/O Ca/rra/J y [1898] 1 Q. B. 759, C. A., per Lixdley, JI.R.. .t p- 7(31 : 

v.^ U illunm Deawn ct* Co., supra, at p. 52 ; Jlalhck v. Carry (1878). i 

Cakraftv. Guest, supra. 

Kekewich. J.. 

(/) 111 Ki/she rioll.Chihls (ii„l 11". N, 1 2S, which came before 

a dinsional court consisting Cate and A. L. .SsiiTU, JJ., the judge.s differed. 

V,A\K. .1.. rnnsinorpa tnof ...t -i . “ ..C . 



/icior V T vr AyA;* ” ^ s.; oUl, 329 ; Frenc/I v. Murai^ 

UiiTn v^Greeu (1829), 3 Y. & J. 298 ; Ifarveyv. Lovehn 

(1884) 10 P. D. 122, C. A. ; and see llUl v. Vamphell (1875), L. E. 10 C. P. 222. 


(«) Some statutes provide that the liability to criminal prosecution shall not 

objection to giving discoverj* in civil proceedings, but that the 
flio obtained is not to be used in any such criminal proceeding against 

^®''’^Papers, Printers, and Reading Rooms Repeal Act. 
1869 (32 & 33 Vict. c. 24 (publication of libels in newspapers) : and see 
nams,!en v. Rre«r/ei/ (1875). 33 L. T. 322; Lefroy v. R«r;i.//(f879 41 L. T. 

lyW ! {jdrffir TT J \7 /> . Vrr ,v • .7/ 
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compelled to give discovery or to answer interrogatories {h) wliicli 
vill expose him to the risk of any kind of legal punishment, whether 
byway of criminal prosecntioinc), the payment of penalties, or 
forfeiUire ((/) in this or a foreign country (r), and the rule applies 
even if a negative answer will not imperil him (/). A party is not 
necessarily obliged to state his belief that the production would 
criminate him. It is sufficient to swear that it may tend to do 
sob/). discovery must be given if by reason of pardon (/b), 

lapse of time (i), or waiver (A), all danger of ‘punishment has passed. 
Further, where there is an admission that the penalties have been 
incurred, discovery as to the matters referred to in the admission 
cannot be resisted (/). Danger of exposure to a civil suit is no 
ground for resisting discovery {m). The right of refusing discovery 
does not extend to cases where the forfeiture is of securities comiim 

r> 
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Production 
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Wlien pro* 
tcctioii iloes 
not apply. 


(/») Thorpe V. Macauley (1820), o Madd. 218. 220. and cases collected tliere, 
p. 231 (n.); Marcallum v. Tnrtoii (1S2S), 2 Y. Oc J. 183: Le v. liewl (1S12), o 
Beav. 381 ; Alabaster v. Harness (1804), 70 L. T. 373 ; Hill v. Campbell (l87o), 
L. K. 10 U. P. 222, j>er BuErr, J., at p. 238; Jie Ilennobls (1882), 20 Uli. 1). 
204. C. A. ; and seo p. 02, past. 

The privilege has been hcdd to apply where the possible charge was one 
of theft {(.'(iriwriyht V. (freen (1803), 8 Ves. 40.5); incest [Chtrhhif \. Ihare 
(1807), 14 Ves. oO, Go) ; subornation of perjury {Baker v. Vriteharil (17-12), 2 Atk. 
387 ; ^elbfj v. I’rew (lj04), 2 An.-^t. o04) ; assault aiid false i!uj)risoniiient {{jIiiu 
V. Houston (1836), 1 Keen, 320, 337) ; forgery {Lloiid v. I’nssiiu/ham (IsnO), IG 
Ves. .38); embezzlement {Waters v. Shaftesbury {Burl) (186.)). 'll W. 11. 2.30); 
fraud {Marcullum v. Turton, supra ; Jie Slexican ami South Ani(riaui to. (l,s.30|, 
27 Beav. 474), but not in every case (seo Chuihrid-v. Chudu'irk{\s:y>), 16 Jur. 10(10; 
Stickluml V. Aldridge {mn), 0 Ves. olG, dlO ; Diron v. Ohnius (1787), 1 Cox, Kq. 
C is. 414); conspiracy [Lee v. Head, supra ; Be Bei/nolds, sujn a), but not in every 
case (see Dummer v. Chippenham Corporation (1807), 14 Ves. 24o). It has been held 
not to apply where the possible charjje was one of perjury committed in the cause 
{Bice v. Cordon (1843), 13 L. J. (cil.) 104 ; see also ( 'had'ivkk v. ( 'hadmick, supra). 

{d) Brownsu'ord v. Edwards (1751), 2 Vos. Sen. 243; <ilyn y. Homton, supra ; 
Chetwynd v. Lindon (1752), 2 Ves. Sen. 450 ; Smith v. Bead .1737). 1 Atk. 520 ; 
Scott V. Miller (No. 2) (1859), John. 328, 332. In Webb v. East (1880), 5 Ex. I). 
108, C. A., some doubt was expressed on this point, where the right to protec- 
tion of a letter containing an alleged libel, which it was sought to protect as a 
])rivileged communication, was considered ; but it is clear that there is no distinc- 
tion in this respect between production and answers to interrogatories, as to 
which see Spokes v. (irosvenor Hotel Co., [1897] 2 Q. B. 124, and p. 96. post. As 
to forfeiture, see also p. 41, ante. 

(e) United States of America v. McRae (1867), 3 Ch. App. 79. 

(y ) India Co. v. Campbell (1749), 1 Ves. Sen. 240; Mitchell v. Koecker 
(1849), 11 Beav. 380. 

(v) Lamb v. Munster (1882), 10 (4. B. I). 111). See al so U’ebb v. East, supra, 
and Harrison v. Southcote (1751), 1 Atk. 528, .339. 

{h) n. y. Boyes (1861), 1 B. & S. 311, 328 ; V.rbrid<je {Lord) y. Stareland 
(1747), 1 Ves. Son. 50 ; Barkhnrst v. Lowten (1810), 1 Mer. 391, 400. In Stewart 
v. Sindh (1807), L. R. 2 C. P. 293, an action for maliciou> prosecution for larceny 
of books, after the plaintiff had been tried and acquitted, the defendant was 
allowed to interrogate him as to whether some of the books were not in his 
possession, and when, where, and from whom he bought them, and the price he 
paid for them. 

{i) A. -G. Y. Canard Steamship Co. (1887), 4 T. L. E. 177; Williams v. 
J'urrimjioii (1789), 2 Cox, Eq. Cas. 202; 'Triuitii House Corporation v. Burge 
(1820), 2 Sim. 411 ; Davis v. Beid (1832), 5 Sim. 4-13. 

{k) Mitford on Pleadings. 195, 307; llare on Discovery, 1st ed., 137; East 
India Co. v. Atkyns (1720), 1 Com. 347. 

(/) Living v. Osbaldiston (1834), 6 Sim. 008. See also Fisher v. Price (1848), 
11 Beav. 194. ^ ^ 

(m) Witnesses Act, 1806 (46 Geo. 3, c. 37). 

G 2 
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LlSCOVEItV, I.X.SPECTIOX, AXD IXTERROGATORIES. 

Withm the Guninig Act, 1710 (/t). pven for moneys lent at play, 
nor. y-litre dee.l.s are sought to be impeached under the Fraudulent 
Conveyance.^ Acts. 1571 and 1585 (o), can the penalty and forfeiture 
c auses of the.^^e statutes be used by parties to the deeds as exempting 
heinfrom giving discovery, even though among the documents to 
he ilisc osed are the deeds sought to be impeached (p). Anain, 
where deeds exist in which, in the event of the court deciding one 
'A ay the plamtilf would have no interest, hut if decided another he 

vould the defendant cannot refuse discovery on the ground that 

It may have the etlect of making an estate go away from him (q). 

A or does a mere danger of disgrace or opprobrium enable a party 
to escape from the obligation of giving discovery (r), though where 
discovery IS calculated to discredit the party it may, if irrelevant, 
be resisted as being scandalous (s). 

pS. The protection only extends to the p.arty, and his or her 
vire or husband in the case of a criminal charge or penal 
pioceedings(f), and not to any other person («) ; thus, an agent 
cannot resist discovery on the ground that it will criminate his 
pimtipal, except in so far as it would also affect him personally (r). 

136. Letters written in answer to inquiries about the character of 

a sen ant are not privileged from production where their production 

is material to the question at issue in the particular case, unless 

possibly the party from whom discovery is sought in his affidavit 

in answer swears that their production would tend to criminate 
him («•). 

(3) Ptdilir Policy. 

137. Docurnents need not be produced for inspection where an 
0 )|ection IS taken in the affidavit of documents by the head of a 
public department or other like State official, or hfany responsible 
officer acting under the instrutions of or with the consent of 
such head of the department, that the disclosure of the informa- 
tion IS contrary to public policy or detrimental to the public 
i nterest or service (.r). Offi cial correspondence is not privileged 

V. C. (EX.) 673 , SMoUo,n 

(fd 13 Eliz. C. 5; 27 Eliz. c. 4. 

(185'i)*rSeIv. M.'" A- ’ 

Ihimhrook v. ^mith (18o2). 17 Sim. 209. 

Parhhurst v. Lowten 

0830) 8 Mac " 

/ \ rni • ' . . ^ ’ 


Lo lieu supra, t,ibbom v. ]Uterho Bruiyc Co. ( 1818 ), ,, jrnce, -iyi, 

S \ Liverpool Corporation (1868), L. E. 3 Exch ‘>79 

M ]]ebh V. East (1880), o Ex. D. 108, C. A. 

21 d S. & N. 838; llennessy v. WrigJd (1888). 

21 U. IS. D o09 ; see the judgments at pp. 512, 513, 517, 519 et sea., and 

and I-'t T’ discussed 

9T I E .-=1 T. Farytw (1893), 

of 8/ir/^ Ar T Chatterton v. Secretary 

ffsfol 6 ^'t T --r 2 1S9. 195: Wnght d: Co. v. MUh 

nsom Hargreaves, Ltd., [1900] 1 Ch. 347, C. A. ; Ford v. 

Blest (1890), G T. L. E. 29o ; miliams t- Star Newspaper Co. (1908), 24 
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se ()/) ; there must be a definite statement to the above effect by 
the required person {^), and the communication must have been 
made in pursuance of a public duty (a), but if the objection is taken 
by the proper person the court will not go behind it {h). 

(4) Donunenfs not in the Sole Possession of the Pariij. 

138. The rules as to disclosure of the existence of documents 
and the production of documents for inspection are quite different 
with regard to documents alleged not to be in the sole possession of 
the party giving the discovery (c). For the purpose of production 
for inspection possession includes possession by an agent of the 
party giving the inspection (d), as it does in the case of disclosure, but 
it is limited to sole legal possession ((>) or sole property in the docu- 
ments (/), as opposed to corporeal possession, and does not extend to 
a joint possession with another person not a party to the action ('/). 


T. L. E. 297, approving Latter x.Goohlen, unreporteil (lSi)4), C. A.; ctnnpare 
Marks V. Ikyfus (1S90), 0 T. L. R. 350, 400, C. A. : II.M.S. IMUrophon (iSM). 
44 L. J. (adm.) 5 ; Poonj [Piujah] v. Past LiuUa Co. (1850), 8 Do G. M. & G. 182 ; 
IVadeer v. Past India Co. (1850), 8 De G. M. & G. 182. 191, C. A. The court 
has refused to order production of a letter written to a senior military olEccr by 
his subordinate {Ford v. Blest. sii}>ra), and of <locuments dejiosited with a sur- 
veyor of income tax which the Board of Inland Revenue objected to produce 
{lie Joseph IJarr/reares, Ltd.. [1900] 1 Cli. 347, G. A. : Fitz^jihlion v. Green (1875), 
9 I. R. C. L. 294 ; Mooilalay v. Morton (1785), 1 Bro, C. C. 409). All these cases 
relate to the production of documents, but it is submitted that the ])rincij)lo 
involved applies also to inteiTOgatories, and that in a proper case an objection 
to answer an interrogatory on similar grounds contained in the allhlavit in 
answer and made by the head of the department or other like .State oHicial would 
bo good. See the judgment of Field, J., in Ilennessy v. W'riyht (1888), 21 
Q. B. D. 509, at p. 512, and tho judgment of C.J., in Home v. 

Bentinvk (1820), 2 Brod. & Bing. 130, Ex. Oh., cited in i'hatkrton v. Seerdanj 
of State for India in Counril, [1895] 2 Q. B. 189, at pp. 193-4. 

{y) Smith v. Past India Co. (1841), 1 Ph. 50, 54. 

(z) II.M.S. Bellerophon, supra ; Beatson v. Skene (1860), 5 IE. A N. 838. 

(a) Beakey. /'i//»/d (1832), 1 NEood. & R. 198. But the reports of a private 
doctor to the governor are not privileged (1909), 26 T.L. R. 139). 

(h) Ilnyhes v. Vargas (1893), 9 T. L. R. 551, C. A., following Beatson v. 
Skene, supra; see also Williams v. Star ycu'spaper (.'o., supra, approving Latter 
V. Goohlen, supra, and per A. L. Smith, L.J., in ChntGrton v. Secretary of State 
for India in Council, supra, and cases there cited. Even though the objecting 
department is a party to tho action {Admiralty Commissioners v. Aberdeen 
Trawling Co., [1909] S. C. 335, Ct. of Hess.). 

(c) Swanston v. Lishman (1881), 45 L. T. 360, C. A., per Jessel, M.R., at 
p. 361, and see p. 58, ante, as to disclosure of documents. 

{d) .l/«rravv. IFa/fer (1839), Cr. & Ph. 114, 125; Swanstonv. Lishman, supra ; 
Mertens v. Haigh (1863), 3 De G. J. & Sm. 528, C. A. ; Beresford {Lady) v. 
Driver (1852), IG Beav. 134; Bligh v. Person (1819), 7 Price, 205; see also 
Two Sicilies {King) v. Willcox (1851), 1 Sim. (n. s.) 301, where parties, if agents 
at all, were held to be agents for party seeking discovery- 
(e) Reid v. Langlois (1849), 1 Alac. & G. 627, 636; Kearsley v. Philips 
(1883), 10 Q. B. D. 36, 40 ; ibid. 465, C. A., at p. 467. A defendant who has 
before the commencement of the action pawned letters together with other goods 
enclosed in a portmanteau ^vill not be ordered to produce thorn ( Liddell v. Norton 
(1853), 2 Eq. Rep. 668). 

(/) Murray v. Walter, suirra ; Kearsley v. Philips, supra ; (hwan v. Briygs 
(1895), 39 Sol. Jo. 330, C. A. : London and Yorkshire Dank v. Cooper (1885), 15 
Q. B. D. 473, C. A. 


{g) Kearsley y. Philips, supra; Murray v. Walter, supra; Taylor v. Rundell 
(1841), Cr. & Ph. 104; Reid v. Langlois, supra; (hwan v. Briggs, supra; 
Ketiteivell v. Barstow (1872), 7 Ch. App. 686, 693. Where the possession is that 
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Sect. 3. 

When 
Production 
can be 
Resisted. 

Possos-iion a'; 
ngent for n<'in. 
party. 


Discovekv, Inspection, and Interrogatories. 

•0 Ih>iir, Hints in Possission of Afjdit. 

” 0 t be compelled to produce documents of 
IS • i u n *1 '’JP'f- possession merely 

oiyn-oce'’edn,g ,V, " 

■ DosVes^VurnT^r’! documents are in the 

a°Vnst Thm •' ‘'"■® ‘‘‘®° property of, the solicitor to the party 
a?e in tl n sought (0. But ^^■here the documents 

orde> fm n r " ’‘e« 0“ «‘em the 

the ml "■‘P Pe r>'«de, reserving liberty to apply in case 

am m?'T f' I'® The tact that a third 

1^ ,0 en t/f property in the 

docunmnU/)^nor is it material that the party has given an 

s.) n,9 st.J. 

Who.0 C0-,lcfeiKla.,t has di^t b""^’ "i;, 

V. A ,,,, ; ,S ■« 7w (/.ar,/) (l.soai, .'iO Boam>S2 ; 

«2), ]>n,dmtio , a av he Vef»4.i 7 m';' '• d/a a/, „ (1,S4!,), i;i J„r. 

L J foil V>1 rt)f,«P.LnV W ^ ’ however, IlaM»n/c v. Pn/ilh,/ (\m\ li 

enforS‘l;aSst CO non-pnrties jointly, production 

L. T. eoo, 'affirmed (187(i), ,7,™;’^'"^ A (m'ms'rmr /m''""' /’"V“ 

exemption from nroduptim y i R. 1>. 36, 4()j, C. A. The nifidavit claiming 
V. Cowan (1S70}^5 Ch joint po-^session 

endeavoured to^’i,4t theTJn^nt^of^^^^^ 

(Vm/r./eyv. 7V.///);.s^f7.r«,atp possessor to the production 

(//uVC) f ^sohcitor^’^(//f!^^^^ applies where he bolds it ns trustee 

butseeGW/Av Otihy\m'^) the mortgagor’s title deeds. 

Her dSP • i^omminip'^of m V’ *• ?' ^^onhert v. Por,ers (1817). 2 

court {Virion v. Littlr lSS3)“‘'i ro ”* custody of the 

L regirds offic al’documen V' V"- 

V® ,• uocument!, held by him in bis „,w 7 


tlfrad^hdd ‘ttmclol" ''°T‘'"i ^^f'-re Ih^ a,;phc;tim'for discovery 

WheS an exm™ n, hi. and therefor'o must produce them, 

with ll own neemmV. h 'T accounts of the estate he is administering 

boil in Xnr nalt SXii-.r from producing to 


title Solicitor;."^"’ -rr«™.a„ v. lockhurt, [189S] 

(0 !tic/,ard,m v. 3 a,ii„gs (1844), 13 t. J. (ch.) 416; Ifalbnrn v. 
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undertaking to a person not a party that he will not part with 
possession 

(G) Docinmnts rtlaiiiKj soJdy io ih( Case of the Party. 

140 . A further objection frequently met with is that the 
documents sought to be inspected relate solely to the case of the 
party giving the discovery (a). In any action where the deponent 
can swear that a document relates only to his own case(<0, does 
not relate to nor tend to prove or support his opponent's case(p), 
and does not, to the best of his knowledge, information, and belief, 
contain anything impeaching his own case {q), and that he objects 
on these grounds to produce the document, subject to the exceptions 
already mentioned (r), he will not be compelled to produce it (s). 


(1S33), 1 K. 01 ; Kctthivdl y. Bnrstow (1872), 7 Ch. App. GSG, GOG ; 

Jlopkinson x.Bunjhky fZ-o?v/) (1807), 2 Ch. App. 4-17 (jnivate letters from anon- 
party who objected to tneir production) ; see also/Vo»<( y. Keudrick (l87o}, L. 11. 
10 C. r. 002 ; U’ehb y. (1880), o Ex. I). 108, C. A.; iToid/h v. Ofhy, b 
l)e Cr. & Sin. Co3 (production by trustees of title deeds of mort|'ugo securities, 
the mortgagors objecting). See, however, Wancidc v. Queen's Colhye. (h/ord 
(1867), L. K. 4 Eq. 254 (cited p. 78, ante), as to produciiou of a compromise of 
a prior dispute entered into between a party and a non-party to the action in 
which the ])roductiou is sought, t^o far as this case was decided on the ground 
that because the third party not before the court had an interest other than !i 
proprietary one in the documents they were ju’otected, it is no longer an authority. 

{m) Penkethman White (1854), 2 W. R. 380. 

{/<) As to inteiTogatories, sec p. 93, }iost. 

(o) The affidavit should still use the word “case,” and not “title,” thougli 
the action relates to land the title to which is in question (J.-(». v. Scnrastle 
Corporation, [1899] 2 Q. B. 478, 485, C. A., per A. L. Smith and VAruHAX 
"Williams, L.JJ. 

(/>) i'omhe V. London Corporation (1842), 1 Y. & C. Ch. Cas. G31. affirmed 
1845), 10 Jur. 57 ; W'Uson v. (1831), You. 280 ; Sutherland v. Sutherland 

1853), 17 Beav. 209 ; Collins v. (freslty (1828), 2 Y. & J. 490 ; Inyilhy v. Sha/to 
1803), 33 Beav. 31 ; .Minet v. Moryan (1873), 8 Ch. App. 301 ; Taylor v. Hatten 
(1878), 4 Q. B. D. 85, C. A. ; neu- 'icke v. draham (1881), 7 U. B. D. 400, C. A. ; 
Jluhnan and Pixon y. Youuy, Ehlers <b Co. (1883), 49 L. T. 730, A. ; 
Ruherts V. Oppenhehn (1884), 20 Ch. D. 724, C. A. ; Jiudden v. Wilkinson, [1893] 
2 (i. B. 432, C. A. (showing that Mudean ,Bros. and Jliyy, Ltd. v. Jones it- Co. 
(1892), 00 L. T. 053, is wrong on this point) ; Frankenstein v. Gavin's Cyde 
i 'teaniny and Insurance Co., [1897] 2 Q. B. 02, C. A. ; Milbauk v. Milbutdc, [1900] 
1 ('h. 370, C. A., at pp. 378, 384 ; Given v. Wynn (1878), 9 Ch. D. 29, A. 
See also Kniyht v. Waterford {Marynis) (1835), 2 Y, & C. Ch. Ca.';. 22, 28, 35. 

(7) This last clause is not essential in actions for recovery of land so far as 
the defendant is concerned [Morris v. Edwards (1890), 15 App. Cas. 309, 314 ; 
Emmerson v. Ind, Coope (tCo. (1880), 33 Ch. D. 323, 329, C. A. : (1887) 12 A])]). 
Cas. 300), and probably not in any other case (see Hudden v. Wilkinson, supra; 
A Y. Neioeustle Corporation, supra ; Johnson v. Whitaker (1904), 90 L. T. 535), 
but it is always safer to insert it if possible [ibid., per Kekewich, J., at p. 537). 
In Farrer v. Hutchinson (1839), 3 Y. & C. (ex.) 092, a trustee was ordered, 
under the circumstances, to produce the title deeds of an estate charged in the 
bill to have been pui’chased with trust moneys, though the answer alleged that it 
was purchased with his own money and that the deeds constituted his own title. 

(r) See p. 02, ante. 

(«) As regards documents the rule is stated by Ivnigiit Bruce, V.-C., 
in Cornbe v. Tjondon Corporation, supra, approved by the Court of 
Appeal in A.-O. v. A'lner^on (1882), 10 Q. B. L). 191, C. A., at pp. 197, 
198, 203—205, as follows: “To protect a defendant from the production or 
discovery of a document relating to the subject of dispute it is not sufficient 
that it should be evidence of his title or contain evidence that he intends 
and is entitled to use in support of his case. It may be also of a similar nature 
with regard to the plaintiff’s case either in a directly affirmative manner or 
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Sect. 

When 
Production 
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M'hat 

oppression. 


Notice. 


Discovery, Ixspectiox, axd Ixterroga 


ATORIES. 


(7) Oiij,r€idi>)i. 

w'f 'liscoverv may be 

refSon fo*' luspectiou may sometimes be 

cliscoverv tvi, +”• * 1 undnly oppressive to the party giving 

liarticul'ir cirn.m \ oppressive must depend upon the 

liur ten i un. 1 to the person asking for it and the 

aen imposed upon the party giving it (/t). 

Sect. 4. — IV/c Inspection. 

^\hom the notice to produce the 
J^ iments for inspection has been served must within two d^ys 

'^Tdbe"wPi?dT^titt?v!;nr“ "’‘l"* ‘he defence or tending to impeach it. 
document fonn< or snnnnrt ■ tl^^ ^'i***^''^'**** .“tated in an answer that a 
be used i.v him in evi In. it s title and is intended to be or may 

ing hi.s defence or fomdni nr net coutainanvthingimpeachi 

ca«e, that ilocunmnt C ^ the plaintiff's title o’r the'plaintilf's 

sees’ i!^on Zansw r iSS ?im dofm 

niiscoimeives it.s nature ] i , „ f misrepre.sents or 
the document may form the nlaintiff's tdl ^ eonsistent with the answer that 

sn,.portin.r the i l i ,, iff-, tit i .1 ^ ® ““f ““‘ai" m^dter 

ittipeaching the difence t ie 1 7 n ““‘“i" >.>atter 

nor, I ai)prehend is it nrotpclPtl if tl* i document is not protected; 

not insweS’bv hun w 1. ter ascribed to it by tho defendant 

ne.ss and distinctuek ” ^ee furthor'a ” 1 *'* ,sufBcieut degree of pusitive- 

anfe. conclusiveness of the affidavit, p. (il, 

(a) In Half y London and Xorth Jrestern Itnil Co a* T t tjc ,j;- 

covery bv a raihvar comnnrti- r.f 1 . • It '* .io L. I. b^8, dis- 

ageut*3 extendin'- over a Lries of possession of themselves and their 

specifically desenbed. delivered to thenT for*"^ 

llesfmt A>af7.C'o.{lSo2).22L J (L K'> ISo P 

tue company), where (li«rnvo»-T* L ’ ' i ^ (action by contractor against 

account books, documents and paperri^Utiii- To‘'th 

possession of plaintilf who nleaHo.l contract in question m 

inconvenience owin'- to fbo cf^ound m answer great expense and 

difficulty of decidin'^ which c “ops bulk of the documents and consequent 

that an "affidaiTt muft be marof iu hi ‘‘ “ 

A.-G. V. AW/, M,tro,.o!Ua„ TranumJIo riSMTi'ch 7o’ t‘h “V* J," 

who was acting upon the relntmn ’’ the Attorney-General, 

asked for a general inspection of all defendants, 

in questioi.rincluini'ali hiff booK 

and tlie stoiik therhad manufmtir / i"® ? ™ 

aUowed inteiTogatorfes a?to hi 017^'“" ^ - h>‘‘ 

the purpose otV^lZ^tn theZiteis '“i 

answers to interro-^ntn^'oe , defendant company delivered 

again applied for inspection of th*^°flpf plaintiffs being dissatisfied, 

Nouxtt Z whose r^^TZ .“^h^eVd t 

In Klrl V. !s°,Mei?n,!,/ “(^ 1 887r3^FT‘°E “P™ 

it would be u41gJs ^ on the ground that 

(1871), 41 L v. Pinto leite 

the defendants were held’ not''LunH‘^fA 

and prices at which tb^ ni-fiVl ^^^olose the names of their customers 

in their trade Ind wn. .S^ u^ been sold, as it might be prejudicial to them 

at the hearino- Spo «! ^ ? to assist the plaintiffs in making out theircase 

ai; I.UC ueunng. bee also //CMo/t V. f7/7rrx.// n T t , ? c 4 


at the hearing- i/ i 'o® piamtifls in making out theircase 

also y. Garrett (1875). 44 L. J. (cn.T 305, C. A- (a 

’ Haantoah v. Great JVeatern Bail. Co., 
flSOn. 4 T. T A'ir 0-- ^ -.X 


and p. 97, post. ^ (1®®!)* d L- T. 43(. See, further, p. 70, ante; 
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from its receiptin the case of documents mentioned in the attidavit of 
documents (where there has been one), and within four days in the 
case of documents mentioned in other affidavits or the pleadings (b), 
deliver to the party giving the notice a notice stating the time 
(within three days from its delivery), and the place, for inspection 
of such of the documents as he does not object to produce, and 
stating also which, if any, of the documents he does object to 
produce and on what grounds (o). 

Where production is procured by means of an order {d) as opposed 
to a notice the time should be fixed by the order. 

143 . The place for the inspection of the documents is primd facie 
the office of the solicitor of the party producing them (r), or, in the 
case of books of account or other books in constant use for the pur- 
pose of any trade or business(/), their usual place of custody. There 
is power, however, to allow inspection to be had elsewhere {[i), or to 
order the documents to be deposited in court and inspected there, 
as was the old practice in the Court of Chancery (/<). There is also 
power to order them to be photographed in the presence of an officer 
of the court {i). The matter is one for the discretion of the master 
and judge, and the latter’s decision will not be interfered with by 
the Court of Appeal except in a very strong case (/:). 

Where production of the documents for inspection is brought 
about by means of a notice to produce (/), and in answer to 
the notice inspection is offered elsewhere than at the office of the 
party’s solicitor, the party seeking the inspection can apply to the 
master (m), who has pow’er to order inspection in such place as he 
thinks fit («), Where inspection is procured by an order as distinct 
from a notice the place for production should be inserted in the 


(/d Fenner and Lord, [1897] 1 Q. B. 067, C. A. ; and seo IlViWpwfi/i v. Walpole 
(1890), 24 Q. B. D. 007, per Vaughan Williams, J., at p. 042, wheio tho 
oj)ini()ii is stated that R. S. C., Ord. 01, r. 17, extends to documents not 
mentioned in the afUdavit of documents or any other affidavit, or in the 
pleadings; sed (puere. It is submitted that r. 17 mast be read with r. 10 
and, like that rule, is confined to tho documents referred to in the affidavits or 
pleadings. 11. 10 is clearly so confined, and r. 17 only comes into operation 
after a notice under r. 10 has been given. 

(r) R. S. C., Ord. 01, rr. 10, IT. As to the grounds for refusal, see 
p. 72, ante. For foiuis, see R. S. C., Appendix B, Forms 10, 10a. 

{d) See pp. G7, 69, ante. 

jc) R. S. 0., Ord. 31, r. 17. 

(/) Ibid. 

(</) R. S. 0., Ord. 31, r. 18 (1); Lloyd's Bank v. Lack, [1901] W. N. 130. In 
Whyte V. Ahrens (1884), 00 L. T. 344, C. A., inspection in Japan was ordered ; and 
in Bustros v. Bmtros (1882), 30 W. R. 374, C. A., partly in BejTOut and partly in 
Alexandria. 

Ui) Leslie v. Cave, [1886] W. N. 162. 

(i) Lewis V. Londeshorough {Karl), [1893] 2 Q. B. 191; compare Davey v. 
Pemberton (1862), 11 C. B. (n. s.) 628. 

(/i) Vrestney v. Colchester Corporation (1883), 24 Ch. D. 376, C. A. ; Bustros v. 
Bustros, supra. But tho judge himself has jurisdiction to change tho place for 
inspection previously ordered, the party apj)lying for the change paying tho costs 
of tho application [Prestney v. Colchester Corporation, supra, at pp. 384, 380). 

(0 See p. 68, ante. 

(wi) The application is made by notice under the summons for directions, and 
need not be supported by affidavit, but tho pleadings, notices, and affidavits 
already filed must be produced at the hearing. 

(n) R. S. C., Ord. 31, r. 18 (1). 
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Discovehy, Inspectiox, and Ixterrogatories. 

varied ZVn’n'.Tr “"f order is 

^auea on an application for that purpose (o). 

or ^ ‘','0 rt.v Itself or by his solicitor 

fes!,?. .1 ' f o«li'ianly include a pro- 

fessional accountant appointed for the purpose (7), but where a 

exnm ufoc T “iT ® ‘“®l’'^''‘'on by an accountant or other 

vdCI • go"0‘'al rule inspection by a 

M itness IS not allowed (s), but it may be in a special case (t). 

insMctiZ’^Hirl^ producing and the solicitor 

n aste^ ^ i documents are in the discretion of the taxing 

Tis shit ; ! i?° IS to be made for auy inspection unless 

lold on s ffi •® of the taxing master that there were 

b ocl and sufhcient reasons for making the inspection. ^Miere 

®°*i‘'‘‘or producing them the party requiring 
such copies must pay for them at the rate of 4d. per folio (h) . 

Sect. 5 . — Iiifjht to Copies. 

colfps'o^Fov ‘ 'documents is also entitled to take 

riil t ft ht? 1 ® 1°'' • incidental to the 

more hn ““ly sometimes be 

nm 1 s PP- 1 1'*'® ‘''gW ‘0 inspection 
find ’out wulf e^‘e«d to thewliole of a book or document to 
out I'liat iiart of it really co ncerns the party exercising the 

(p) Lloyd's Bank y. Lock, [1901] W. N. 130. 

(leliadant win ‘ Lr b“e jwLttTm tike 

him in his inspection "" 

awl Uucolmhire To r sun /(i T i 
Jhutkj,ool Uarhonr and iL.I'o (ISGll ^ I^T ' K ' 1 T" ''i 

iion-Diofe<-sirmnl t * 1 . i • does it include a 

V, (ISGG) L E •> Fn • -a «« i ' ’ hieaima ] ak Itail. to. 

L. J. fen ^ IG' f nvnJf; Republic v. llq/Kelin (1S71). 41 

v.t/nroL (1887), Ig L. J Ten V plaintiif) ; Daikmll 

(ififi Ihil Co Aifirn^ " y ' ( ofemoH \\ U cst Jlartkvool JIarfMmr 

subject a documpnt tn l! '• Ola<htone, supni). An application to 

(1S4S), 2 J)e 0 & Sm was refused in 2\veuiym((n w Barnes 

(s) Boydy. lyris Ch. App, SIS. 

1) E S r OroT; (Jf 0- -to L. J. (CH.) 592. 

Ill (1SS5). 51 L. J. lr„;'on- ^ r“.?«rs Wkkstcedv. 


nZ hf - (rn.) ''~c 


not affect a party’s ri-'lit to 
rder Ord Tr^'lTm «>>‘amed by meLs'of a notice 

[laOol 1 Ch 505* C A C’o. T. St. Georye's Ironworks, Lily 

also7 L.J.. atV 512, 513). See 

and Midlands liui} 'Co Mattery. Eastern 

V St GeoroA rlnrl i Ormerod, Grierson d- Co. 

V. bt. George s Ironworks, Ltd.,supra; Bevan y. Webb, [1901] 2 Ch. 59, 74, C. A. 
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right, but in such a case tlie party inspecting is only entitled to 
take copies of those parts ^vhich are relevant to the issue (</). 

Primd facie the party inspecting the document may make the 
copy himself (r)* AVhere, however, inspection of documents not 
mentioned in the party’s affidavits or pleadings is obtained by 
means of an order made on an application for production of specitic 
documents (y'), it would seem from the form of the order pre- 
scribed ((/) that a party must bespeak the copies and is not entitled 
as of right to make them himself {h), as he is where, as usually 
happens, inspection is obtained by means of a notice (i). 


Sect. G. — Copies of Entries instead of Inspection. 

147 . Vhere inspection of any business books is applied for, the 
master may, if he thinks tit, instead of ordering production of the 
books order a copy of any entries therein to be furnished and veritied 
by the affidavit of some person who has examined the copy with the 
original entries, and who must also state in the affidavit whether or 
not there are in the original book any and what erasures, inter- 
lineations, or alterations {k). This applies particularly to bankers’ 
books (/). But notwithstanding that such an order has been made 
and the copy supplied, the master can still in a proper case order 
inspection of the book(m)- 


Sect. 7. — Consequences of Failure to Produce for Inspcctio}i. 

148 . Vffiere the party upon whom the notice to produce has 
been served fails to comply with the notice he is debarred from 
putting in evidence on his behalf at the trial any document of which 
production is refused, unless he satisfies the court or judge that the 
document relates only to his own title («)» being a defendant (o) to 
the cause or matter, or that he had some other cause or excuse 
which is deemed sufficient (;>). 


{(l) Mutter V. Eastern and Midlands Hail. Co. (18SR), 3S Ch. D. 92. C. A., (xr 
Lindley, L.J., at pp. 105, lOG, and cases cited there ; Fehon v. Amjlo-Anv-rinin 
Land Mort<jatjt Agency Co., [1897] 1 Ch. 130 ; lloord v. A frican ('onsolidnttd Land 
and Trading Co., [1898] 1 Ch. 59G (cases under the Companies Acts). 

(c) Onnerod, Grierson (C Co. v. St. George's Ironworks, Ltd., [1905] 1 Ch. 505, 
C. A. ; Pratt V. Pratt (1882), 51 L. J. (c. ii.) 838. 

( /■) It. 18. C., Ord. 31, r. 18 (2). See p. GO, ante. 

(g) E. S. C., Jul)', 1905, r. 11 ; Form 18, Appendix K, Yearly Supreme Court 
Practice, Vol. II., 1033. 

(/<) The foim was published without any rule to explain or prescribe its use. 
But it only applies where inspection is obtained under the order referred to, and 
it is not oiten necessarj^ to resort to that procedure. 

(/) R. S. C., Ord. 31, r. 15. See p. G8, ante. 

ik) R. S. C.. Ord. 31, r. 19 a (1). 

(/) As to inspection of books of a company by a shareholder or creditor, see 
title CoMi’ANiE.s, Vol. V. ; of books of a corporation, see title Coiu'okatioxs, 
VIII., p. 323 ; of bankers’ books, see title Bankers and Banking, \ ol. I., 
p. G44. As to the Bank of England, see lleslojt v. The Hank of England (1833), 
G Sim. 192. 

(m) R. 8. C., Ord. 31, r. 19 a (1). 

(n) See p. 87, ante. 

(o) This does not apply to a plaintiff (Snu7/j v. Harris (J883), 48 L. T. 8G9, 
870 ; and see Roberts v. Oppenheim (1884), 2G Ch. D. 724, 731, C. A.). 

ip) R. S. C., Ord. 31, r. 15. The cases throw verj’ little light on tho question 
what would be considered a sufficient cause or excuse. In Uebaterw Whtwall 


Sect. 

Right to 
Copies. 

Who may 
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Copic-s of 
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lieu of 
inspection. 
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of failure to 
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Sect. S. 

Inspection 
of Court 
Rolls. 

Court roil^. 


Nature. 


To what 
inter- 
rogatories 
may estend. 


Discovery, In-spection, and Interrogatories. 

Sect. S.~Insprction of Court Rolls. 

Jki ^tenanu'f Ihe"!"'’’” ‘I'® 

inspection of them Thrinnli™ r’ T 

fnr liberty to .ns e an^U.e t;?' '' ‘''® 

.. .0 inspect and tlie latter s refusal to allow itf.;). 


Part V. — Interrogatories. 

Sect. 1.-27, e Nature and Extent of Interroriatories. 

poww'orri)afu^tn^fp,f‘’“‘f‘"‘®‘' '"i^e^osatories consists in the 
questions framed In- lli f'^® opponent to answer on oath such 
in the Tause or m '“titters in question 

matler or for safi^J f the cause of 

party sought to li^ ' f ^ ^ ’ regard being had to any offer by the 
admissimfri. to deliver particulars or make 

fSzB'rS’iS 

F^^ ^any issue raised be'twee.rtbem(T° oV^Z-"the^pifi,S o l 

deed referred to in h^'sSement refused to give inspection of a 

r>£XMAX. J.. alCed him Hu i '^ftcr defence'lmd bein delivered, 

was right in refushK^oS^ the ground that the plaintiff 

ground for it, was approved in Oui/f The decision, but not the 

ft was considered clear that tt l«fl‘ 2d Gh. D. 42. C. A., as 

documents. In this case the Court of want to see the 

of such of the letters referred to in the ^I?:! 


- - - ^ w < 

of such of the letters refpv.pfrfr-'' ^/MT^poruerect production before defence 

liot hot ?.l i 4 

Ch T) "oj In Jtoberts \’. 

^ J-' • i ^*1 ^ \ 1 r Ail « ««. -• 


in ills pos$et<sioiK but not w]iw*k ,..^r i. • i • 

Oj)p€nh€ifn(liiSi),2GCh D 7*>4 o \ possession. In lioberts v. 

the party of his ri"ht to T)rnr<.pf o a" the rule did not deprive 

production if he could but onlv lefeiTed to in his pleading from 

able to put it in evidence. In this case Possible penalty of not being 

drawn by the rule betwpon f>io ,• ’’ questioned the distinction 

iuclude/an affidivrtT/ d “ !S^/ntr { f 

there is a distinction between flnon’ submitted that these cases show that 
disclosed in an affidavit of dornm refened to in pleadings and documents 

ssiibx#- s"fs*f 7. t-'f, h:s; i;,i 


±j^o^, <ki p, 14^ ' '' £ 

Ddap, [1906] W. N. 57, "S C A ) ^be master or judge (6Wd v. 

|«) R.I.O.’ Sd aV 7' '^- r (1895), 12 T. L. E. 7S. 


pp. 23,65; Lever Brothlrsy Assnrinf'^,]\-'^’^'l Law of Discovery, 

instance, where the Tctfon i. nno r 1^- 826. 0. A. For 

mav ask as to the circumstances u^de^Thifh^^^f^ negligence the plaintiff 

made by the defendant's servants with refettV„T(/7n:rvTea;f:rCrcW 
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securing admissions as to such facts in order that expense and 
delay may be saved (r), or to iind out whether partit-ular statements 
of fact contained in the pleadings of the party interrogating as 
to where the onus of proof is upon him are true or untrue {<!), 
or to ascertain what case he has to meet or what really is in 
issue (('), so as to prevent his being taken by surprise at the trial ( / ), 
or to destroy his opponent’s case g/), or to support his own case(/0. 


Sr.cr. 1. 

Nature and 
Extent of 
InteiTOga- 
tones. 


152 . In accordance with the general rules as to discovery, inter- To what 
rogatories may not extend to the evidence wherewith the opposite 
party intends to support his case at the trial, or to the contents of his not 
opponent’s brief, or to the names of his witnesses (0 (unless their extend, 
names are in themselves relevant facts) (j), nor to the facts which 


Co., [18S3] ■\V. N. 196; Frost v. lirook {1875}, 23 W. K. 260), and as to tho 
nature of the injuries or loss {Frost v. Brook, sujira), but not as to who did 
cause the damage if the defendant or his servants did not [Mock v. H ithtriiujton 
(1892), 67 L. T. 122; and see Hooton v. 7M%, [1907] 2 K. B. IS. C. A., an 
action for seduction, the defendant denying paternity of tho child, where an 
interrogatory as to whether the defendant alleged carnal intercourse with tho 
plaintiff by other persons, and if so, by whom, was disallowed). I'or further 
illustrations, see pp. 98 (t seq., post. 

(c) A.-G.x. (/«6A-i7/(lH82).20 Ch. I). 519. 527, 528, C. A. : Kennohjx. Ikxhon, 
[1895] 1 Ch. 334, 341, C. A., per A. h. Smitk, L.J. ; Hall v. Lomloi, awl Foyflt 

Western Rail. Co. (1877)^ 35 L. T. 848. 

{(1) A,-0. V. (fasklU, supra, per Jessel, M.B., at p. 525, 527. But interro- 
gatohes will not as a rule be allowed to be put as to the truth generally of j;he 
statements in the pleadings of the party interrogated v. (18/9), 

13 Ch. I). 370, 374 ; Re lloxvel Monjan, Owen v. Morgan (1888), 39 Ch. 1). 316, 
Cotton, L.J., dissenting. 

(cj Saunders v. Jones (1877), 7 Ch. D. 435, C. A. ; Ashleijv. 'lui/lor 
38 L. T. 44, C. A., per Tuesioer, L.J., at p. 45 ; Ltjon v. TweddtU (1879), 13 
Ch. D. 375, 378 ; Iknhow v. Low (1880), 16 Ch. 17. 93, 97, C. A. 

(/) Fade V. Jarohs (1877), 37 L. T. 621, C. A. 

{(j) Hoffmann v. Fostill (1869), 4 Ch. A])p. 673 ; Sewers Commissioners of the 
CiU/ of London v. Glasse (1873), L. E. 15 E(i. 302 (but see Bidder v. Bruhjes 
(1885), 29 Ch. D. 29, C. A., per Kay, J., at p. 41); Ilennessi/ v. Wrij/ht (No. 2) 
(1888), 24 Q. B. D. 445, n. 447, n. ; Orumbrerht v. Parr;/ (1884), 32 W. IC 558 ; 
Phjmouth Mutual Co.opcraiive and Industrial Society v. Traders' Puhlishiny Asso- 
ciation, [1906] 1 K. B. 403, C. A., per Stirling, L.J., at p. 417; Re llowd 
Moryun, Owen v. Moi'yan, sujma, per COTTON, L.J., at p. 320. 

{h) Lyell v, Kennedy (1883), 8 App. Cas. 217, per Lord Selborne* L.C., 
p. 225; Bidder y. Bridges, siq/ra ; Hooton v. Ifalby, supra; Wigrain, Law of 
biscovery, pp. 23, 29. 

(i) Wigrara, Law of Discovery, 2nd proposition, p. 90 ; A.-O. v. London 
( orporation (1850), 19 L. J. (CU.) 314 ; Moor v. Roberts (18571, 2 C. B. (N. s.) 
()71 ; Bidder v, BridgeBy supra; Benhow v. Low (1880), 16 Ch. I). 93, C* A, 
(explaining Saunders v. Jones, supra; Marriott v. Chamberlain (1886), 
17 Q B. D. 154, C. A., at pp. 163, 164; Fade v. Jacobs, supra, explained 
in A.-O. V. OaskiU, supra, at p. 529, and in Bidder v. Bridges, supra ; Johns v. 
James, supra; Lyon v. Tweddell, supra; Lyell v. Kennedy (No. 2) (1883), 9 App. 
Cas. 81, 86 ; M'CoHa v. Jones (1887), 4 T. L. R. 12 ; Ridgway v. Smith Son 
(1890), 6T. I/. R. 275 ; Marskell v. Metropolitan District Rail. Co. (1890), 7 T. L. R. 
49, C. A. ; Potter v. Metropolitan District Rail. Co. (1873), 28 L. T. 231 ; Re 
H. W. Sirachan, [1895] 1 Ch. 439, 445, C. A. ; Codd v. Delap, [1906] W. N. 57 ; 
Hooton V. Datby, supra, at p. 20. 

(j) Jf tho name and address of a person is itself a relevant fact an inter- 
rogatory as to that name and address is not rendered inadmissible merely by the 
fact that the answer will disclose a witness’s name (.l/«rr/o» v. Chamberlain, 
supra, at pp. 104, 166, following Storey v. Lennerx {Lord George) (1836), 1 Keen, 
341 ; see also Lyon v. Tweddell, supra, and compare Humphries <1* Co. v. Taylor 
DruyGo.{\8HS),‘iQ Ch. D. 693) ; and interrogatories for tho purpose of discoverin 


cr 

o 



94 

Sect. 1. 

Nature and 
Extent of 
Interroga- 
tories. 


DisCOVERV, I.N.SPECTIOX, AXD IXTERROGATORIES. 

hpJ ff! ‘''®.case of the party interrogated (/,•) ; and tlie mere 

a witness does 'nft‘ mal?H cross-examination of 
Mcuess does not make them good as interro'^atories (/) Thus 

.nterrogator.es to credit only wilfnot he allowed («) ’ 

In aaions for infringement of latents or trade marks the names 

; ,.Trr r, r-' *• i>* S”S 

o ieie\ant to the issue (n), or where an inciuiiw tn 
.lamages or an account as to profits has been ordered (o). ^ 

Jksshl, M.p' ; a,ul see j) Ll Ak Ky • >1" 

V.' a'c T 'd I;,:'* h li i 

b^k^v, L.J., at ,i.^.n, a]; ct 

the interrogator’s caeo the fact tha^t ”»tenogated upon are relevant to 

wlonrn^rrilmS] e' US • "lllaf treating juU 

see Burr^il 1 8^ 1 M^k’ & B* TO.; and 

hhewnri! V. Lonsda e (Lord) Ms7<)^ ^ r P r\ ’ 

Ch. D. 477. C. A. : AhLL -V 

Im) Allhisen v. Luhmchtre, sujjra, and )w CocKBCRX^ P 7 /' 

*S/mu- {1S77), 41 j. 7 jjy ^ L.J., m /.atotu/zerc v. 

a gmierdTso^ offhe thlntlff f 'l!" ‘*7 »f objections to the patent 

letters pateXhe mar b~elleft?a, ‘“"“'7“ 

and addresses of persons so iisiii(> i> « luterrogatones asking tbe names 

prmr user has taken place (J//^,„ce bI; 


t (isssrsii^rirs^^;:; r ; . "’n*" v. 

the plaintiff alleo-ed that the u^er of W infnngement of a trade mark, 

divers persons and inSuced th™ ?o h it “1'“^ ’’5' 

of those peivons in 7w ", tt *? “‘'‘“' ery of the names and addresses 

held that' for the inCt Jil'in^t'; t ^ '^'P ««-■ ‘‘ T 

rix years before the hling of the hill t hy them witEiu 

410, 418. the defendant wls compelled to set om the 'nl; "1 

infringemort rpTaiS^a^^^^ to be an 

sold. "So al^ot S] V Sr? n sSl 

L not prevented bT?he fac^^^^ 

customers to actions 1 7W/t v r T ““J’ expose the defendant's 

Beav. Vlh^ )■ 

account against a licensee of t8« 

be compelled to disclose the nnTY^.^^ process the licensee may semble 

{Ashworth V. ^f>6er?5 (1890)1^45 Ch. iK 6m customers of the 'licensee 

( 0 ) In Saccharin Vorj^oration v. Chemicals and Drugs Co., [1900] 2 Ch. 5o6, 
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153 . Interrogatories must be confined to matters which are in 
issue or sufficiently material at the particular stage of the action 
at which they are sought to be delivered (p), or to the relief 
claimed {q), including the amount of the damages (r), or other 
relief (s), and, as a general rule, perhaps to matters which are 
relevant to the facts directly in issue (,f), but under some circum- 
stances they may extend to facts the existence or non-existence 
of which is relevant to the existence or non-existence of the facts 
directly in issue (a). 


C. A., where the defendants were ordered to account for profits, it was held tliat 
they must disclose the names and addresses of their customers, and the principle 
laid down in Murray v. Clayton (1S72), L. K. 15 £q. 115, that where a wiuujrdoer 
is being dealt with the court must not be very astute to prevent him from 
giving full discovery because some consequences may flow from that discovery 
which has been occasioned by his own wrongful act, was approved. The same 
principle applies equally well with regard to an infringer of a trade mark 
{Powell V. Birminyham Vinegar Brewery Co. (1890). 14 K. P. C. 1, C. A.); 
see Patents and Designs Act, 1907 (7 Edw. 7 c. 29), under which R. S. C., 
Ord. 53 a, it. 9—21 have been made as to particulars in patent actions ; and 
title Patents and Designs. As to sealing up parts of books containing 
names of customers, see p. 71, ante : Finneyan v. James (1874), L. E. 19 Eq. 72 ; 
Croasley v. Tomey (1876), 2 Ch. D. 533. 

(p) Parker v. Wells (1881), 18 Ch. D. 477, 483, 4SG, C. A. The court has a 
discretionary power to disallow interrogatories the answers to which will only 
assist the plaintiff if he wins, especially when they involve much labour or 
are oppressive, or maybe injurious to the party interrogated (Fennessy v. Clark 
(1887h 184, C. A., per Cotton, L.J., at p. 187; E. S. C., Ord. 31, 

r. 2; and seep. 51, ante). 

{q) Parker v. Wells (1881), 18 Ch. D. 477, C. A., per Cotton, L.J., at p. 486 ; 
Fennessy v. Clark (1887), 37 Ch. D. 184, C. A. ; and seo Mitford on Pleadings, 
pp. 191, 306 ; Wigram, Law of Discovery, p. 65. 

(r) Horne v. Bough (1874), L. E. 9 0. P. 135 ; Wright v. Ooodlake (1865), 
3 H. & C. 540 ; Dohsoyi v. Bichardson (1868), 9 B. & fe. 510: I'rust v. Brvoke 
(1875), 32 L. T. 312; Marriott v. Chamherlain (IH8()), 17 Q. B. D. 154, per 
Bowen, L.J., at p. 164 ; Scai/e v. Kemp tb Co., [1892] 2 Q. B. 319. In Iknnett 
V. Clarke (1884J, 32W.R. 550, vexatious and irrelevant iutenogatories as to the 
profits of a business and income tax retuims were disallowed. 

{s) lie Howel Morgan, Owen v. Morgan (1888), 39 Ch. D.316, C. A. ; Saunders 
V. Jones (1877), 7 Ch. D. 435, 449, 453, C. A. 

(0 Kennedy v. Dodson, [1895] 1 Ch. 334, 338, 341, C. A. ; lie Bowel Moryan, 
Owen V. Morgan, supra, per CorroN, L.J., at p. 320; Allhusen v. Lahouchere 
(1878), 3 Q. B. D. 654, 661, C. A., per James, L.J. ; Parker v. Welh, 
supra; Mansfield v. Childerhouse (1876). 4 Ch. D. 82; Be Thomas Holloway, 
Youwj V. Holloway (1887), 12 P. D. 167, C. A. The interrogatories must 
relate to the matters in q^uestion in the cause or matter (R. S. 
r. 1). Other instances are Great Western Colliery Co. v. I ticker (1874), 43 
L. J. (cH.) 518, C. A. (issue whether a fiduciary relationship existed between 
the parties at time of purchase of a colliery by defendants ; interrogatoiies as to 
cheques drawn by defendants on banking account opened for purchase of 
colliery and as to profits of sale held irrelevant); Jourdain v. Palmer {\H6o), 
35 L. J. (ex.) 69 (action for breach of agreement to pay stamp duty on letters 
patent; interrogatory to show letters patent of no value not allowed); LanyJales 
Chemical Manure Co. v. Knill and Grant (1890), 6 T. L. R. 236 (mterro^jatory 
as to whether a partner had signed a representation under Statute of h rauds 
Amendment Act, 1828 (9 Geo. 4, c. 14), for the firm held irrelevant, as the cases 
showed the person would not be hound in .such a case). 

(ci) In uilciTriott y* ChamhcrlctiTif supra f an action for libel whero the 
dofenaant pleaded that the statement made was true, the court allowed 
interrogatories to be administered to the plaintiff as to the person m whose 
hands he had seen a certain letter which the plaintiff alleged had been 
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Sect. 1. 

Natm-e and 
Extent of 
InteiToga- 
tories. 

A'iniis«ion>. 


(-’I'imiriation. 


Discovery, Insrectiox, axd Ixterrogatories. 

tliP^ m'rir objection to allowing an interrogatory that 

me. ; ‘ “f Paving the fads in 

iue. tiontb , since one legitimate purpose of interrogatories is 

ohtiine 1 1’*' 'f e the information sought can be better 

bedisa ioil’li o if T the interrogatories may 

is often nlln ' I’i P'^l'^tice matter in the nature of particulars 

often allowed to be ascertained by means of interrogatories (d). 

criminatl^iEi'^'^^ that the answer to an interrogatory may tend to 

W 1 iI m'T " does not prevent the inten-ogatory 

answl.^ Vi ’ ground for objecting to 

it(y). But interrogatories are not allowed to be put 


T-ftfa "*■ l‘n to have been fabri- 

ettCT bad bee. Tnf of the pei-sons to whom the 

f‘Sati“" tVm\t interrogatories wfre i ™ LriWe 

fhe i “ue ' th ,I m ‘.‘‘“S'' ‘‘‘‘■^^■“3- in i“'<n<^. were material to 

m V.nrb,.t\fw] to ‘ninj-rogate was not confined to the facts directly 
to the I f "-'‘‘"‘once or non-existence of which is 

m il ' o*' non-e-xistence of the facts directly in issue ; see at 

was considered, Buckled, L.J., at p. 21, held that though it is true that inter- 
rogatories may extend beyond facts directly in issue, one Darh is imt eat t S to 
ask his opponent upon what line of facts he is going t^relvYs /e^^^^^^^^ 
existence or non-existence of the facts directly in Issue A.ainThas been 

unfound'ed ou-hTnot"f^}f‘'''*" “P 

not (lirectlv rplpvant tn t>i ^ .^^^'^uded because the matters inquired after are 

*1” 2 r|“ ■ "j '= 

£? s 3 ?ti" 

LoiTilERscnELL LC IH Ac««ej7yv. /W.«,[isy5] 1 Ch. 331. 

which mio-ht form thp 'i 'w 'f ’ interrogatories u])ou matters 

Te^vant of questions in cross-examination, if not strictly 

fined to ohtrin^n If"' considered that interrogatories should be con- 

nLtsarv for * f admissions of facts which it is 

and tha7if mteiTogating to prove, in order to establish his case. 

“ tr ^ mten-ogatiuggoes further and seeks bv his interrogatories 

altgo il^fuch matters which it is not incumbent on S prove. 

not tofradmiHpf T? his case, the interrogatories ought 

not to be admitted. This last statement is clearly too limited 

'' T- Aenncdy (ISS.'i), 8 App. Cas. 217, 228 

(c) 0 Meara v. Stone, [1884] W. N. 72. 

8?9i®'n 'pb ''n n-n*"r C- A.; M,ne v. James 

Wor ^1878^3?T'^T^^^p I' (^^79), 13 Cb. D. 375; Ashle;/ v. 

oL to r ■ 1^-'' P” 2> allowing interrogatories an 

otiei to give particulars or make admissions must be taken into account. 

12 C B 698; iiarflefty. Lewis {m 2 ), 

ia&o^icWnSTRr^ ’O C. B. 410; Allhusen v. 

TlotePcf' hmrio ^-2- C- A. ; Spokes v. Orc^verwr 

V Smithi^ [19061 >7 c ' 4 ‘u’ Association of Operative Plasterers 
v.^mwnes, [1906] A. C. 434. 43 < ; and see p. 82, ante 

(/) Seep. 82, ante; p. llO.jJosf. 
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in actions to enforce a penalty or forfeiture, for the purpose of 

proving that the person interrogated has incurred the i)eualtv or 
forfeiture {<j). 

156. Furthermore, they must not he eshil)iled unreasonably or 
vexatiously, nor be prolix, oppressive, unnecessary, or scandalous {h ). 

What is unreasonable or vexatious or oppressive depends not so 
much on the interrogatory itself as on the nature and state of 
the action and its ripeness for the discoverv. Tliere may be 
interrogatories which in form are unobjectionable, but which under 
the circumstances of the particular case it may I)e unreasonable or 
vexatious to exhibit (0, or which exceed the legitimate requirements 
of the particular occasion (A). But if the discovery is material at 
the stage of the action at which the interrogatory is put, and the 
information cannot be obtained in a more convenient way, the 
interrogatory cannot be oppressive, but mere relevancy will not 
excuse oppressiveness (/). 

It is likewise impossible to define what interrogatories are 
unnecessary or scandalous (m), since the answer depends upon the 


SKCT. 1. 

Nature and 
Extent of 
Interroga- 
tories. 

Must not be 
exltil)ito<l 
unieasoiiably 
(‘tC. 


{>}) Seo p. 41, ante. 

(/() R. S. C., Ord. 31, r. 7. 

(t) Oppenheim d* Co. v. Sheffield, [1893] 1 Q. B. 5, C. A., per Lord EsiiEK, M.R., 
at p. 8. 

[k] White (t Co. V. Credit Reform Asmdotion and Credit fnde.r, Ltd., [19()o] 
1 K. B. 053, 659, C. A., per Collins, M.R. For iustances, see also Crumlirecht 
V. Parry (1884), 32 W. R. 558, C. A. ; Oppenhenn <(■ C'o. v. Sheffirld, enpra ; A.-(i 
V. North Metropolitan Tramways Co., [1892] 3 Ch. TO ; ibid. (1895), 72 L. T. 340, 
C. A. (discovery of documents to a rival in trade) ; coinp.aro How,- v. M'Kernan 
(1862), 30 Beav. 547; Ashworth v. Roberts (1890), 45 Ch. I). 623; coinparo 
Mistorski v. Mandklery & Co. (1890), 6 T. L. ll. 207 (interrogatories as to a 
.secret manufacturing process); Parker v. Wells (1881). 18 Ch. 1). 477, C. A. 
(interrogatories as to profits requiring search through business books of ’severai 
years); Petre v. Sutherland (1887), 3 T. L. K. 275, C. A. (iiisnectioii of stock- 
brokers’ books); Kennedy v. Dodson, [1895] 1 Ch. 334, hUH, 341, C. A. 
(interrogatories by pluintitl claiming partnership in a particular matter as to 
partnership in respect of other matters hold irrelevant and oppressive) ; Sheward 
V. Lonsdale {Lord) (1879), 5 C. P. D. 47; (1879) 42 L. T. 172, C. A. (dates 
when horses purchased by plaintiff and prices) ; Creat Western Colliery Co. v. 
Tnektr (1874), 9 Ch. App. 374, whore James, L.J., said, at p. 378: “ it would 
be luoDistroxis that a man by merely alleging that ho had a share in a concern, 
wliich allegation was denied and had not been established, and whilst it was 
doubtlul whether it would be established, could get the accounts of a defendant's 
jirivate busine.ss and of liis dealings with other people.” See also Ilnnery v 
Worssam (1882), 20 Sol. Jo. 290, C. A. ; Verminck v. Edwards (1880), 2') W. R. 
189 ; Whitham y. II hithum (1884), 28 Sol. Jo. 450, C. A. As to accounts, seo 
p. 98, post, and as to disclosure of names and addresses of defendants’ customers 
in actions for infringement of patents, see p. 94, ante. 

(/) See Plymouth Mutual Co-operative and Industrial Society, lAd. v. Traders’ 
Publishing Association, Ltd., [1900] 1 K. B. 403, C. A., per Vauoh.vn Willia.ms, 
L.J., at p. 414. 

(m) Foran ioKtance of interrogatories held scandalous, seo Kemhhv. L!ope{lH9-i), 
k' ^7 ibid., 371, C. A., where interrogatories administered 

to the defendants in an action for false represontatiem as to a proposed tenant 
for a house as to whether a lady introduced by them as a tit purchaser was not 
the mistress of one of them, and as to whether she was a woman of good moral 
character, were disallowed. But nothing that is relevant can bo scandalous 
{Jfisher V. (1878), 8 Ch. I). 045, C. A., per Cotton, L.J., at p. 652). In a 
divorce suit an interrogatory as to tho communication of a venereal disease has 
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Sect. 1. 

Nature and 
Extent of 
InteiToga- 
tories. 

For improper 
purpo>e-'^. 

Co^it of 

improper 

inter- 

rogatoiies 


Particular 

cases. 


Accounts. 


Discovery, Ixspectiox, and Interrogatories. 


circumstances of each case, and indeed all the above-mentioned 
heads overlap and many cases fall under several of them (n). 


157. Where there is any ground for suspicion that the information 
IS sought for other and ulterior objects than the trial of the action 
the interrogatories may he disallowed, or answers may be refused, 
even though the questions are as to facts relevant to the action (o). 


158. ^Miere the interrogatories delivered come within the terms 
unreasonable, vexatious, or prolix, the party in fault may be ordered 
to pay the costs occasioned thereby in any event (p). 


Sect. 2. — hitcrrofiatorics in 


Particular Cases. 


159. The principles as to what interrogatories are or are not 
admissible find their application in a great variety of cases. Some 
illustrations taken from cases which seem to be of im 2 )ortance are 
here given. 


160. here an account is claimed as jiart of the claim in an action, 
or questions of account arise in tlie action, interrogatories as to the 
details of the accounts may be allowed, provided they are of sufficient 
importance to the party interrogating, c.g., enabling him to obtain an 
immediate decree or order at the trial, and cause conn)aratively little 
trouble to the jiarty interrogated (q), but not where the interrogatory 
would be ojjjiressive (r). An executor will generally be compelled 
to make a full di.scovery of the assets at the instance of a 
beneticiary, provided the interrogatory is not vexatious (s). So 
also a mortgagee in possession who is defendant to a redemption 


been disallowed {E. v. E. (lUOT), 24 T. L. R. 7S) ; and see title Husb.cnd a>'D 

U IFE. 

(») In Kenneth/ v. Dotlsan, [ISOo] 1 Ch. 334, C. A., the same interrogatories 
wore (Usapproved of by Lord IIersciiell as irrelevant, and by Lindley* L.Jm 
as vexatious and oppressive. See also (Jjipeiiheim A- Co. Shefjhlil, [ISW] 
1 (i. B. 5, C. A., at p. 0, II. 

(o) AUhnsen V. L«/yf-//r//(re(lS78), 3 Q. B. 1). 664. GG4. C. A.,;-cr CoLLINS. L.J. : 
White A Co. V. Credit Uefurm Association and Cralit Indtx, Ltd., [1906] 

K. B. G63, C. A.: Edmondson v. Birch W Co., iJil., [1005] 2 K. B. 523. 62G. 
C. A. : Bhjmovth Mutual Co-operative and Industrial f^ockty, Ltd. v. Traders' 
Ptibjijliing Association, Ltd., [lUOG] 1 K. B. 403, 414, C. A. ; Hengh v. Garrett 
^1S7^6), 44 L. J. (CH.) 305, C. A. ; Career v. Pinto Leite (1871), 41 L. J. (cH.) 92, 

(;)) R. S. C., Old. 31, r. 3. 

[g)Bcnhow\. Ewe (1880). IG Ch. D. 93, C. A., />er Jessel, M.R.. at p. 98. 
In this case an interrogatory as to the quantities of goods sold each year since 
1861 was refused as, on the whole, being (krected to the details of the evidence 
of the party interrogated. On the other hand, in tiauuders v. Jones (1877), 

7^ Ch. D. 435, C. A., an account of the aggregate amount of the accounts for a 
little more than two years was allowed as enabling the party interrogating to 
obtain a decree at the trial, and as not being oppressive to the party interrogated : 
see per James, L. J., at p. 449. 

(r) Parker v. W’ells (1881), 18 Ch. D. 477. C. A. In this case interrogatories 
as to dates and particulars of payments made by the party interrogated, and an 
account of all moneys paid to certain persons since 1854, were disallowed as 
being oppressive. See also Htmery v. IPor^sam (1882), 26 Sol. Jo. 296, C. A. 
As to what stage of the action interrogatories relating to accounts will be 
allowed, see p. 52, ante. 

(s) Be Sutcliffe, Alison v. Alison (1881), 50 L. J. (cn.) 574. 
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suit must set out in his answer to interrogatories an account of the 
lent and pronts of the mortgaged property received by him (/). 

161. In an action hy a bailor against a hailee for wrontrful 
detention of the things bailed, the bailee will not be allowed to 
interrogate the liailor with a view to showing that he has parted 
with his title to the thing hailed to a third party, unless the hailee 
IS defending under the authority of such third party (a). 

162. AVhere a eoinpany sued an alleged shareholder for calls and 
the defence was a denial that the defendant was a shareholder interro- 
ga ones as to whether the alleged shareholder had executed the 
subscription contract of the company were allowed (h). 

163. Interrogatories as to the damages claimed are allowed 

tor the purpose of ascertaining the amount to pay into court (r) 

or after money has been paid into court (d), or apart from any 

such consideration, since interrogatories as to the relief claimed 

including the amount of damages, are admissible (c). Put where 

the interrogatories are vexatious or irrelevant they vill not be 
allowed (/). 

164. In actions for slander interrogatories are allowed as to 
whether and when the words complained of or words to that effect 
were spoken (//), or what were the exact words spoken (/() whether 
they were not spoken in the presence of certain named persons (0 
and, possibly, of what other persons (/.-). If the defendant pleads that 
the words were spoken at Uie plaintiff’s invitation interrogatories 
as to ^^hen and how the invitation was given are legitimate (/). 

165. So also in actions for libel the plaintiff may interrogate 
the defendant as to whether he did not write and publish the words 


^ _ Elmer v. Creast/ (1873), 9 Ch. Ajtp. 09. 

fi) Ro^rs y Lambert & Co (1S90), '24 Q. B. D. 573; compare 7, W«, 

inu {’ New Waterworks Co. v. Hawks ford (1859), 28 L. J. (c v 1 

was made part ..f the order that the answers were not to be 
used at the trial unless the loss sustained by the company was proved. 

(c) /W V. //oaj/i (1874), L. R. 9C. P. 135; Frost v. 7^, -00^(1875), 32 L. T. 
R 55(f^'^ (^0 ; Clarke v. EenutU (1884), 32 

(ri) V. Richardson (1868), L. R. 3 Q. B. 778. In this case the court 

refused to act on Jourdam v. Palmer (1866), L. R. 1 Exch. 102 

ne«8(1881), 18 Ch. B. 4u, C. A.; Ftnnessy v. Clark (1887), 37 Ch. B. 184, 

(/) Clarke v. Bmnett, supra (interrogatories as to the profits of a business and 
income tax returas disallowed as being vexatious aud irrelevant). As to interro- 
gatoiies in libel actions where particulars have been given by the defendant of 
matters he intends to rely upon in mitigation of damages, see p. 101, post. 

(T^ifL) (&)! 7 i9 ^ ^ 

Sy V. Foshroke (1866), L. R. 1 Q. B. 628. 

(t) Ibid, 

to this effect 

(f) Barrait v. Kearns, [1905] 1 K. B. 504, C. A. 

H 2 
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Sect. 2. 

Interroga- 
tories in 
Particular 
Cases. 


Malice. 


Discovery, Ixspectiox, and Interrogatories. 


complained of, but the defendant may object to answer on the 
giound that it might tend to criminate him {m); whether he was 
not the printer and publisher or both of a newspaper containing 
the hbeU«); whether he did not publish it to a named person (o); 
and whether the words complained of were not intended to refer to 

the plaintill(p). 


^ 166 . hen privilege or fair comment are set up as defences 
interrogatories for the purpose of proving malice are permissible, 
since the fairness or unfairness of the libel is directly in issue (7). 
Iherefore, questions as to the information that the defendant had 
at the time of publishing the libel, the inquiries made by him for 
Hiding out its truth before publication, or any similar inquiries 
directed to showing his state of mind at the time, are legitimate 
interrogatories (/•). But an interrogatory by a plaintiff may not 
extend to other statements about him which do not bear indications 
of on their face, at any rate where fair comment only 

IS pleaded (s), and, rice rersti, a defendant may not ask whether 
0 ler similar libels have not been published and have remained 
uucontradicted, even where the defendant pleads justification (0, 
nor as to the truth of similar libels (a). 


/I 8 Ch. I). G45, C. A., overruling Atherley v. Harvey 

Z U. 13. D. o24 ; AUhnseu v. Lnhovchere (ISTS), G Q. B. 1). ()o4, C. A.; 
and see p. 82, ante. In order to prove that the words complained of are 
not 111 the delendant s handwriting he may be interrogated as to whether or not 


spaporSi 

Repeal Act, 18GU (32 & 33 Viet. c. 24), Sched. 11 

(o) C’oinparo Atkinson v. Foshroke (ISGO), L. R. 1 Q. B. 62S. But an iuterro- 
gatory requinug the defendants to give, by reference to their books or otherwi»o» 
the names of tno jiereons to whom a book containing the alleged libel had been 

supplied or shown by or through thorn or their agents will generally be disallowed 
as being oppressive ( ir/uVe A Go. v. Credit Reform Association and Credit Index, 
lAn.y [11)05] 1 K. U. 6o3> C. A.) ; and similarly where the action is against a nows- 
paper proprietor interrogatories as to the nuniber of copies containing the alleged 
hbel which were jinnted will not usually be aUowed (except in the case of a 
jiaper about the circulation of which nothing is known), and if allowed to be put, 
are sufficiently answered by the statement that a considerable number were 
printed (If ;<i^^aA-pr v. Srarhoromjh Post Xeu'spaper Co., [1896] 2 Q. B. 148, G. A- 
oven-uling Parnell v. Walter (1890), 24 Q. B. D. 441 ; see also Rumney v. Walter 
(1891), G1 L. J. (q. , 1.) 149 ; and James v. Carr (1890), 7 T. L. E. 4, in which 
that decision was followed). 

{]>) II ilton V. Briynell, [1875] W. N. 239. But an interrogatory if not then 
to whom did they refer ” ^vill not be allowed, as being irrelevant {ibid.). 

(7) Martin v. British Museum Trustees (1893), 10 T. L. R. 215; PlymouR^ 
Mutual Co-operative and buhistrial Society, Ltd. v. Traders' Publishing Associa- 
tion, Ltd., flOOG] 1 K. B. 403, 412, C. A.; compare Dinhv \. Financial hews, 
Ltd., [1907] 1 K. B. 502, 0. A. ^ 

(r) Elliott r. Garrett, [1902] 1 K. B. 870, C. A. ; Saunderson v. Van Radeck 
(/iaran) (1905), 119 L.T. Jo. 33, II. L.; White it Co. v. Credit Reform Associa^ 
hm and Credit Index, Ltd., snpCa ; Edmondsons, Birch & Co., Ltd., [1905] - 
K. B. 523, C. A. ; Plymouth Mutual Co-operative and Industrial Society, Ltd. V. 
Traders' Publish ing Association, Lid., supra, 

(si Carijll V. Daily Mail Piddishhig Co. (1904), 90 L. T, 307. 

(t) Pankhurst v. Hamilton (1886), 2 X. L. R. 682. 

(a) Hindlip (Lord) v. Mud/ord (1890), 6 T. L. E. 367. At any rate, where 
fair comment only is pleaded {ibid.},' 


> 
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167 . As a rule interrogatories as to the name of the author of skct. 2. 
an alleged libel published by the defendant will not be allowed [f>), Interroga- 
unless his identity is a fact material to some particular issue raised tones in 
in the action (e), nor as to who supplied the information on which Particular 
the alleged libel is founded ((/), especially where there is reason to 
believe the interrogatory is not put bonii Jidf for the purposes of As to author 
the action (c). Neither will interrogatories as to the posses- 
sion or contents of the original manuscript of the alleged libel be 
allowed ^lost of the cases reported refer to actions against 
newspaper proprietors, but the rule is not limited to this class of 
action (_</), 


168 . The defendant in such actions, as in other actions, is not 
entitled to interrogate as to the plaintitPs evidence, or liow he 
intends to shape his case, c._//., where justitication and fair comment 
are pleaded the defendant may not ask whether the plaintitY intends 
to rely on express malice, and if so to set out the facts and circum- 
stances on which he relies as showing malice (/i); Roi' for the 
purpose of enabling him to give particulars of justification where 
he has so pleaded (i). The plaintitY cannot interrogate with a view 
to finding out how the defendant intends to make out his defence (,/). 
Where the defendant has given particulars of justification (A) or 
of the matters as to which he intends to give evidence in mitiga- 
tion of damages (7), he can interrogate so far as relates to the 
particulars given, but not beyond (/«)• Wliere fair comment 
alone is pleaded the defendant is still entitled to put interrogatories 
directed to proving by admissions the truth of the statements of 
fact contained in the matter complained of if the truth is material 


{h) Oihson v. Evans (1889), 23 Q. B. I). 3S4 ; Jlamessy v. IVriyJit (18SS), 24 
(I B. I). 445, n. ; r<irnell v. l^^aller (1890), 24 Q. B. 1). 441 ; Ph/mout/i Mufmil 
(’o~o/iera(ive and Indtistrial Socicti/, Ltd. v. Traders' Publishing As 60 ciatio)i, Ltd., 
[190()]1K. B. 403, 415, C.A. 

(c) Qibson V. Evans, supra; Marriott v. Chamberlain (1886), 17 (4. B. D. 
154. 


{d) 7/»rrou!« (1896), 12 T. I.. R. 521, C. A. ; Plymouth Mutual Co-opera- 

tire and Industrial Soriety, Ltd. v. Traders' Publishiny Association, Ltd., supra^ 
at pp. 403, 414, 418 ; Machenzie v. .S7cinAY//'/^(1890), 54 J. P. 327. 

(c) Edmondson v. Birch & Co., Ltd. [1905] 2 K. B. 523, C. A. But such an 
interrogatory may be allowed under special circumstances {ibid. ; and IVhite <fc 
Co. V. (’redit Reform Association and Credit Index, Ltd., [1905] 1 K. B. 653, 
658, C. A.). 

(/) See Hope v. Brash, [1897] 2 Q. B. 188, C. A. ; British and Foreign Contract 
Co. V. IVriyht (1884), 32 W. R. 413; Blanc v. Burrows, supra; Hennessy v. 
Wright, snjtra. 

{(j) See Mackenzie \. Steinkojf (1890), 6 T. Iv. R. 141 ; Marriott v. Chamberlain, 
supra ; Blanc v. Burrows, supra. 

{h) Lever Brothers v. Associated Newspapeis, [1907] 2 K. B. 626, C. A. (not 
following Cooper v. Blackmore (1886), 2 T. L. R. 746). 

(t) Zierenherg v. Labouchere, [18937 2 Q. B. 183, 188, 189 (explained in 



Butler V. Boitomley, [1908] 2 K. B. 151, C. A. 


[1] Scai/e V. Kemp 4: Co., [1892] 2 Q. B. 319; Tucker v. Lawson (1886), 2 
T. L. R. 593 ; Beyfusy. Jonas (1886). 2 T. I.. E. 687 ; E. S. C., Ord. 36, r. 37. 

(to) Yorkshire Provident Lije Assurance. Co. v. (lilberi and Rivingion, supra ; 
Arnold and Butler v. BoUomley, [1908] 2 K B. 151, C. A. 


to 

evidence. 
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■ ^ ’’y ‘he materials 

upon ^\lnch his plea is founded (»). A defendant is entitled to 

inteirogate as to the alleged publication by him of the libel (o). 

Induin' documents a party has or has 

or a ei T ®‘‘her before (p) 

or attei (q) an afcdavit of documents has been made excent m 

showfh'at iZf he allowed that seek to 

Tto tl^cnn f T hs face (.,). Interrogatories 

a r de of fhn« f ° permissible {(), but not, as 

a lule, ot those of an existing document («). 

whei-rthe " liether he wrote a particular document (a), 

to see i? u.. r ‘he issue, provided he be alloiyi 

iiient in issn ’n°';i 1”'®'’® ‘he handwriting of one doca- 

^no^ed ^"°‘her of which inspection is 

of m*^niimrH°‘‘°“ii'’^‘''®,hohlerof a life policy at a higher rate 
io STlnc ? insurance ^company 

default in nar*^ l’°ii®^’’ '"■hich had lapsed through 

had l)ppn m Y 1 ^^^ premiums after payment 

tile same fprnfc ^ years, reinstated upon 

the higher charged, vhere the issue was whether 

Jo to tl been charged because he was about to 

fallevPd thi"" g®>'eral bad health 

^ the plain tiff was allowed to interrogate 

(u) / f/cr Jla//,er ,(■ Son, IM. v. }Iu,hjso„, [1909] I K B C A. 

(o) Innrjyes v. Inman Steam$hin Co. i\Sm ss T T >7 -h) f fi •. 

coutaimno- the libel -n-^rA Vt’ *^“^1 horn whom copies of the circuliir 

from Thor„ tt nl inftn ^l«^ro, how and 

obtained the conies were ilia 11 ^ red to m the answer to the above inten-ogatorv 
) J r V ", ,r f " relevant and of a " fishing ” nature. 

(K surra."'" '■■ f 9^ ; V. Truman, Hanbury i 

(ri Jo, ms Monte Video Gas Co. (1880), 5 Q B I) o'.fi P A ■ HnU v 

q"b rtof'fltVY" mlm 

2KB •>n A^‘ 7' A' ' Stafford (tr Co, [1901 

relevant" oAho kVnA'; V""? there are material documents 
di coverv i. sou.h^n r 1 possession of the party from whom 

docZe Itf'rife ‘ d '' ”"*• roving inte7ogatorv as to 

{Earl) (1885) 80 T T Tn rr \ {Countess) w. Shreiahnry 

5T i B 505 infAr f and ifo,, ct Co. v. Holman ci- Non. (1889 . 

?WrVo (189^^8^^^^^ Shipping Co. v. 

of other persons w^ro di^iUowe“d documeuts in the hands 

^{s) NkhoU V. Wheeler, supra; Morris v. Edmards (1890), 15 App. Cas. 

^^^0 no?i-er;m»i;>(on Neiv Waterworks Co. v. Ilawksford (1859), 7 W. E. 

(«) nerschfeldy. Clarke (186^), 11 Exch. 712 

1 ? n (18S-1), 33 W. B. ^4 

6) Dalrgmple y. Leslie (1881), 8 Q. B. D. 5. i>er Bowen J at d 8 
(c) Jones V. Hichards (1885), 15 a B. D. 439 ’ 
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the company as to their habit in similar cases, and for this purpose 
the company were held bound to answer as to what they had done 
in the ten similar cases immediately preceding and succeeding the 
plaintiff’s policy (d). 


171. In actions for damages alleged to have lieen sustained 
through the negligence of the defendant, the plaintiff' may interro- 
gate as to the circumstances under which the injury occurred(('), 
as to the injuries and loss sustained by him ( f), but not as to who 
caused them if the defendant did not(f 7 ), nor as to which of the 
defendant’s servants saw the position of the plaintiff at the time the 
accident occurred {h), or witnessed the accident (i). 

The defendant may interrogate the plaintiff as to what the 
negligence alleged consists of, and as to the amount of damages 
sustained, unless this information is sutbciently given in the 
particulars (/r). Where plaintiff sued the defendant, a valuer, for 
alleged negligence in the conduct of the valuation, it was held that 
he was entitled to interrogate him as to the basis of valuation (/). 


172. In an action against a shipowner by the owners of the 
cargo for non-delivery, interrogatories asking plaintiffs whether the 
cargo was insured have been held to be relevant (m). 

173. In an action by executors where payment to the deceased 
is pleaded by the defendant, the executors may be allowed to 
interrogate as to the time, place, and circumstances of the alleged 
payment, the information being material to the maintenance of the 
plaintitl’s case, and exclusively witliin the knowledge of the defen- 
dant (»), So also in an action for money lent, where the defence 
alleged payment, the defendant was allowed to interrogate the 

plaintiff' as to whether he was not paid on a certain date as alleged 
in the defence (o). 


174. A plaintiff in an action for the recovery of land, whether 
he claims by a legal or an equitable title, may interrogate the 

id) Girdlestone v. North Jiritish Mermntile huuranre Co. (1S70). 40 L. J. 

(cu.) 2.30. The relevancy of the interrogatories allowed seems to be open to 
question. 

(«) V. London Hoad Car Co., [1.SS3] W. N. 196 ; Frost v. Hrook (1875), 2:1 
W. K. 260, where a form of interrogatory is given. But see contra, Fepinatt v. 
tSmith (1864), 33 L. J. (ex.) 239. cited in Frost v. Brook, supra, and Berhervatse 
V. (I'reut^ Western Hail. Co. (1870), L. E. 6 C. P. 36. 

(/) Frost V. Brook, supra. 

{</) Mtek V. Witherington (1892), 67 L. T. 122. 

{h) Marskellv. Metropolitan Distrkt Rail. Co. (1890), 7 T. L. R. 49, C. A., where 
the interrogatory was held to be frivolous and vexatious. 

{i) Hotter V. Metropolitan District Rail. Co. (1873), 28 L. T. 231. lu this 
case an interrogatory as to the name of the driver of the train was allowed. A.s 
to the confi<lcntial reports made by servants to their employers, see p. 78, ayite. 

(^) 0 Mcara v Stone, [1684] W. N. 72, and as to damages see p. 99, ante. 

U) Turner v. Ooulden (1873), L. R. 9 C. P. 57. 

(m) Bolckow, Vaughan d* Co. v. Youtuj (1880), 42 L. T. 660. 

(n) IHlla V. If ates (1874), L. R. 9 C. P. 688, following Hawkins v. Carr (1865), 
L. R. 1 Ci. B. 89, where the j)lea alleged an adjustment of accounts with a 
deceased partner of the plaintiffs re.sulting in what amounted to a (juasi pay- 
ment of the ascertained balance and a discharge by the deceased partner, and 
the court allowed the defendant to be interrogated. 

(o) Ilellier v. Ellis, [1884] W. N. 9. 
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('n) to support his 

(IcfeiKl-int is in nnl ■ such an action where the 
ti ! , I 1 must recover on the strength of his own 

supi’.ort‘'o"f tlnt'?'ir®I “ <>efen(lant"idmissions in 

nminei as t/ , r .• n such a 

inteiTn''i'tp as fl n t''® title of the defendant, nor 

er h ; at he 1 ^ ^ for it is immaterial to ^how 

i i I I ‘ 'mteii'limt has no tille(-y). 

ld.4itfff as in an? H of land may interrogate the 

r e to a^r «ml in all other actions in which 

nature of tl i ii'f ‘ ^ disclose the 

of their emp in bound to disclose the nature 

ir l ose n !s <"'• Interrogatories for the mere 

all//;). ^ ®®‘nhlislnng a forfeiture are not allowed to be put at 

defendai!/w/,P,?li°” l°i ’’0‘'s®s sold to the 

to hini that fl 'f ' ‘'®nial that the goods were sold 

autSlv nh ?ar ’n® ^"fe without his 

they wpiVnpcp ■ ' • excessive, and the reply was that 

as to tZ “'® ‘lefendant were allowed 

defendant t.t I /?. >^®en sold to the 

them i)iit intp '• plaintiff and the amount paid for 

came to have thpn/* “ J?^®‘ I®?*' or if not, liow they 

the horses n-e *” ^ P°'’®®®®mn and control, and the date 

B U wheil tL?! were disallowed (c). 

wmmi s on s ^ 1 r '' ‘1’® '’®f®n‘l«nt on 

MeaZ thTiT >^.v«'® def®n‘'“n‘. 

the entries in Hie 1 i '‘^'1 te>’>ns, discovery as to 

entiles in the horse-dealers’ books relating to the sales was «fused 


I. V- Kirmu,, [1903] 2 

possession by themselves oi-Vhelr'i’ "’hore defendants pleaded 

names and as to tho dnrvf; tenants, interrogatories as to the tenants’ 

but not as to the nature oi^h^f ^ tenancies were held relevant 

art. 63. ® tenancies. See Brav, Digest of Discovery 

(7) ■■ 
siij/ra 

V 

Cae, 

T' V. S«/a«7 0885) 1 ’i’ I P a-.i 

63t'"r^ V. Mineon (18o7), 3 Jur. 

(1890), 00 J P 37/ it wfX'Yi i-xch. 0-13. In iiarhuidy. Oram 

plaintiff in an akin^hv ‘I l“‘®^'«gatories put by the defendant to 

lav in him went too faJ inX disking for a declaration that the freehold 

title. ^ ^ rather to the evidence of plaiutifl's 

Kj ■■ '“i ' “ 

y) p- al, antr. 

^ (H Shm-ard V. Lm,dah {Lord) (1879), 3 C. P. D. 47, affirmed 42 L. T. 1T2, 
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as irrelevant to the issue as to what the agreement between plaintiiY 
and defendant was ((/). 


176. In an action for seduction, the defendant may be asked 

whetlier he had had connection with the girl, whether he had been 

told by her that she was pregnant by him, whether he was not the 

father of her child and had offered to maintain it, and whether he 

had stated that he thought she had not had connection with another 

man, but not as to his present means (e). lJut where paternity is 

denied, an interrogatory as to whether the defendant alleges that 

carnal knowledge of the girl had been had by some other man, 

and if so, to give the name and address of such ])erson, will be 
disallowed ( 

177. ^\here a defendant alleges that tlie transactions between 
stockbrokers and liimself were illegal, being by way of gaming and 
wagering, he may interrogate the plaintiffs as to whether they ever 
had in their possession or were owners of the stocks concerning 
which the transactions had taken place (g). 

178. The mere plea that if the discovery sought were given it 
would have the effect of compelling the party to disclose a secret 
process by which articles were manufactured by him does not 
constitute an absolute privilege from compulsion to answer interro- 
gatories or give discovery of documents. The matter is one for the 
discretion of the court, but the court in the exercise of that discretion 
will take care that no unfair pressure is })ut upon the party interro- 
gated, and will limit the interrogatories, so far as is possil)le under 
the circumstances of the particular case, in order that full disclosure 
of the secret process need not be made(/0. 


(il) lie Leifjh'e Estate, Rourlijfe v. Levih (1877), 0 ('h. D. 2oG, C. A. 
ie) Ilotkoll V. Taylor (1873). L. R. U Q. 13. 70. 

(/) J/ooton V. Daily, [1907] 2 K. 13. 18, C. A. 

(,'/) Vnirersal Stock Exchanye Co. v. Crowther (1892), 8 T. L. It. G.)0, C. A. 
In (hneral Stock Exchanye v. Bethell (1886), 2 T. L. R. 683, and J'etre v. Sutherland 
(1887), 3 T. L. R. 275, C. A., where the defence set up was that the plaintiffs 
had not acted as agents for the defendants, but liad engaged in .■^peculations on 
their own account, interrogatories as to date of purchases and sales, names of 
vendors or purchasers, and amount and mode of payment w’cre disallowed on the 
gr ound that the discovery was oppressive. 

(/<) MUlovski V. Mandlelery <fc Co. (1890), 6 T. L. R. 207 ; Aslnrorth v. Roberts 
(18tK)), 45 Ch. I). 623 ; The Don Francisco (1862), 31 L. J. (P. M. & A.) 205 ; Ilou'e v. 
M'Kernan (1862), 30 Beav. 547. In llenard v. I.evinstein (1864), 10 L. T. 94, an 
action for infringement of a patent for making dyes, it w’as held tliat the 
defendant was bound to answer interrogatories as to whether he used the 
ingredients mentioned in the plaintilf’s specifications alone or with additions, ami 
if the latter, whether the additions made any difference in the process, but he 
was hold not bound to disclose the nature and quantities of the additions, 
and the court stated that it would bo able at the proper time to protect 
the dofendant from any improper disclosure of his secret. So also in limno 
und Darmstaedter Lanolin Fahrik v. Richardson & Co., Ltd. (1893), 
68 li. T. 404, where the validity of a patent was denied, the defendant was 
held hound to answer interrogatories put as to what he was doing m the 
course of manufacturing the articles sold by him which were framed upon the 
lines of the plaintiff’s specification. And in Ashworth v. Roberts (1890), 45 Ch. I). 
623, where defendant having denied user of any of the plaintiff’s processes, 
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A trustee is entitled to know the title of a person claiming 
trust (0 “y beneficial interest under the 

180. In an action for wrongful dismissal the servant is entitled to 
Uscotei\, by interrogatories or inspection of documents, with 
eference to his employment O'), and where misconduct is alleged 
n the defence the servant is entitled to have particulars of L 
£ ® employer relies as justifying the dismissal (/,). 

a leges misconduct towards the plaintiff in the presence of clients 

by the defendant calling upon 
iccnsin, I /r' j' Pa'diculars and circumstances of the 

be allowed (a)' ^ defendant had so misconducted himself may 

Sect. %.~AppUcatinn for leave to deliver Interrogatories. 

Pi'^ctice interrogatories cannot in any 

nnnh-poti ^ "‘thout leave (h\ and on the hearing of the 

dl vpitrl n/°M^®.'V‘^!b‘mdicuhu- h Sought to be 

haviiifr 1 submitted to the master (d), a copy 

the nuiilip t' delivered to the opposite party with notice of 
the application (e). hio affidavit is necessary in support of the 

to' the pbrntls's *«Tiee?fipptL *“ framed espcciallr with reference 
to wh it extent th^ dpf ‘i* it step by step and asking whether and 

out i!; the particular process set 

compel disclosure of tho rl f ^^^^rrogatories were disallowed which would 

defendant to state his^ecretnroPn^! l‘ I J., gave leave to the 

cro«s-examinniioti nn/i ♦ pce>s by way of answers to examination-in-chief, 
wLh W^ld have^^ he judge, and ordered the shorthand writers’ notes 

c^ove be a Jrev o,.?“ impounded. The defendant had, 

n Jure of thl JZ Tll ^ ““ interrogatory as to the 

infriimeuients of the nl m the manufacture of dyes ailegal to be 

aiu, c; r at n 3<H ^ C- on appeal (1885), 29 Ch, D. 

of the appeal. ^ defendant s answers were disclosed on the hearing 

® App. 762, 766. 

( D K^ee Hill V. Gnat 11 estern Rail. Co. (1861). 10 C. B. f\ s 1 14S 

case in Smc v. lZ7{md)' \6^Ch T^’’ '^hservations on this 

(«) /.you V. P. 97. 

( 0 ) K. o. Ord. .81, r. 1, 

may be made application is made to a master in chambers. It 

AXD Pkocedl-kf)^ hn^ ^ Summons for directions (see title Pkactice 

defence Tsefp 1o nil not aUowed tiU after 

notice uuder^tho application is generally made at a later stage on 


CouRirVol raf ^ I \ ‘0 “■« See title ComNWV 

ex parte (Banknintpl’-R proceedings the application may be 

p 818. '2) ; see" title bTxkkupxcy .v.vd 

AdSrlltj DivS?lf registrar in Probate, Divorce, and 

(c) R. S. 0., Ord. 31, r. 2. 
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application (y ). The master has a discretion to refuse to allow any 
interrogatories at all (tj), and in coming to a decision on this point 
will take into consideration any ofter to make admissions or give 
particulars(^). If he decides to allow any at all the particular 
interrogatories are considered separately, and each is allowed or 
disallowed after argument (?). 

After all the interrogatories have been considered, the master will 
initial a copy as allowed, and make the order. This must be drawn 
up and served (j) on the opposite party, together with a copy of 
the interrogatories as allowed. The master’s decision is subject to 
an appeal to the judge in chambers (A), and from him to the Court 
of Appeal by leave, but not otherwise(/). The Court of Appeal will 
not interfere with the judge’s order unless some serious error in 
principle or gross injustice can be shown (m). One defendant has 
no locus staniH to appeal against an order for interrogatories made 
against a co-defendant (a). 

Sect. 4. — Form of Interrocjatories. 

182. Each question should be numbered consecutively, and 
should form the subject of a separate interrogatory and be put in 
the plainest language and manner possible. Where there are 
more defendants than one a note must be put at the end of the 
interrogatories specifying which interrogatories each defendant is 
required to answer (o). 

Sect. 5. — Delivenj of more than One Set of Interrofiatorics. 

183. In exceptional cases there is power to allow a party to deliver 
a second set of interrogatories. This may be proper where the 
answers to the first set render further questions necessary ( p), or 
where fresh facts are discovered after the first set has been delivered, 


(/) R. S. C., Old. 31, rr. 1, 2. 

{(/) Codd V. Dtlap, [1900] W. N. 57, 78, C. A. ; eeo also Clarke v. Clarice 
(1899), 43 Sol. Jo. 719. 

(A) R. S. 0., Ord. 31, r. 2. 

(/) The master’s decision, in thefii-st instance, is only as to what interrogatories 
shall bo delivered. If an interrogatory is relevant and proper, tlie fact that the 
opposite ])arty may have a good ground for refusing to answer it is not a reason 
for not allowing it, nor is the fact that the master allows an interrogatory to be 
put any bar to the party raising an objection in hisajiswor. See p. 9(5, ante, and 
p. 110, post. In Tye v. Willoiujhhy (1894), 38 Sol. Jo. 338, ClllTl Y, J., said that 
uiuler the (then) new rule the judge was not to settle the interrogatories but to 
decide what should be atlministered. As to the power to order security for the 
costs of interrogatories, see p. 53, ante. 

(j) Personal service is not necessary {Little v. Roheris (1874), 30 L. T. 307). 
Service on the party's solicitor is sufficient {Re Muleaster, Daisfoii v. Naiison 
(1878), 47 L. J. (cii.) 009); see p. 57, ante. 

(/:) R. S.C.,Ord. 54, r. 21. 

0 Judicature Act, 1894 (57 & 58 Viet. c. 10), s. 1 (1). 

(7n) Peek v. Ray, [1894] 3 Ch. 282, C. A., per Lixdley, L.J., at p. 280. 

fn) Ibid., atp. 285. 

(o) E. S. C., (Jrd. 31, r. 4; Form No. 0, Appendix B. 

(p) Lyell V. Kennedy (1884), 27 Ch. D. 1, C. A., per Bo-wen, L.J., atip. 30. 
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or where some of the interrogatories proposed at first have been 
disallowed (</). 


Sect. G, A]>plication to set aside Intci'roffatories. 

I-odei the old practice where interrogatories were delivered 
without leave the party to whom they were delivered was not 
contined to refusmg to answer any one or more, but could apply to 
ha\e them set aside on the ground that they had been exhibited 
unreasonably or vexatiously, or to have them struck out on the 
p-ound that they were prolix, oppressive, unnecessary, or scanda- 
lous (r). Lut, as the particular interrogatories proposed to be 
dehpred have no^y to be considered before being allowed (s), an 
apjuication of this kind is now never met with. 

Under the old practice, before the iiarticnlar interrogatories were 
cmisideied, it vas held that the rule allowed all or any one or more 
ot the interrogpories to be set aside or struck out^), and that all 
mipit be struck out, even though some were unobjectionable (cr). 

iiie particular interrogatories objected to must be specified (h). 

Sect. 7 . — The Auswer. 

185. Subject to the right to refuse to answer at allfc), the party 
intm-rogated must answer to the best of his own knowledge, infor- 
mation, recollection, and belief (d), and, further, where the acts 
inquired into are such as would be done by or known to his servants 
01 agents in the ordinary course of their employment, he must 
make inquiries from them and give the result of the inquiries (f). 
Iheir knowledge IS his knowledge, and he is bound to answer in 
lespect of it(y ). He cannot escape answering by saying that he 

(7) DoaHy, ^tei’ensm, [1895] 1 Ch. 3^8. per Kekewich, J.. at p. 3<J0. 

K.yL.,Otd. 31, r. t; Oppeti/ieinni: Co. v. ShePielfljmSl \ Q.B. o, C. A. ; 
Grfnnhrfcht V. Parru w P \ ^ ^ 

these terms, p. 97, Lie. ' ’ ^ 

^*in‘ *^‘’ *^*'^*' ^ C*-, November, 1893). As to refusal to answer, 

see p. 110, posf. ' 

disapproving ^ammom v. BaiUy (1890), 
24 Q B. D. i2i , and Mclhoy v. Duncan, [1884] W. N. 48. 

(p Oppenhnm Co. v. Sheffield, supra. 

Q 13 c' 36 L. T. ol3; Allhusen v. Lahouchere (ISIS), 3 

(c) See p. no, vost. 

(d) Lf/ell v. Kenned;/ (:A o. 2) (1883). 9 App. Cas. 81, per Lord BtACKUriur, 
a p. 8o; loakes y. Uebb (1884), 28 Ch. D. 287. per KvY, J., at p. 289; 

V. X^s/,e (1881). 8 Q. B. D.5; compare W.fiac/* Incandescent Gas 

Lu/hUnp to. V. Aew SunlujJd Incandescent Co., [19001 2 Ch. 1, C. A. 

(e) Bohkorvy. (1882). 10 Q. B. D. 161, 169, C. A. ; Anderson v. Banhof 

Bntxsh Co/o7ntia(18,6).2Ch. I). 644, 657, 659, C. A.; Welsbach Incandescent 

y. Xeioide (18o6}, 8 De G. M. & G. 476, C. A. ; A.-O. y. 12 Beav. 

{Duke) (1836), 5 L. J. (ex. eq.) 98; Pavilt v. Korih 
Metropohtan rramways Co. (1883), 48 L. T. 730. Agents may include bankers 
and solicitors {AUwtt v. Srndh, [1895] 2 Ch. 111). It has been held that the 
mcjuines need not be made if they are not specially mentioned in the interroga- 
tories, rmless the acts in question were obviously done by the party’s servants 

(/) A//io« v. Smith, supra; Anderson y. Bank of British Columbia 
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has no personal knowledge as to the matter inquired iuto(,f/). skct. 7. 

Ho^Yever disagreeable it may be to make the disclosure, however The 
contrary to his personal interests, however fatal to his case, he is An^er. 
required and compelled to set forth all he knows, believes, or thinks 
or can elicit from his servants or agents in relation to the matters 
in question (li). He must also, if necessary, examine documents in 
his possession or power, or that of his agents, for the purpose of 

answering tO- 

186. Where the party is a body corporate or company the ollicer corporatiou 
or member (1) ordered to answer the interrogatories is only bound <>i eumpany. 
to give such information as the corporation or company if an 
individual would have been bound to give. He is the alter eifo of the 
body for the purpose {D. He must, in like manner, not only answer 
as to his own individual knowledge, but also get information from 
the other servants of the company who have personally conducted 
the transaction or acquired the necessary knowledge in their 
capacity as such servants (m), but he is not bound to give infor- 
mation which has come to his or their knowledge outside the course 
of their employment («). The answer of the ofiicer or member is 
the answer of the corporation or company, and can be read against 
it, and binds it as an admission (o). 


(1870), 2 Ch. I). 044, C. A., at p. 0.39; Jtashotliam v. Shropshire Vuion UniUraijs 
ami Canal (70.(1883), 24 Ch. 1). 110, at p. 113; Ih'tclcow Fishtr {m2), 10 
U. B. D. 101, C. A., per Lindley, L.J., at p. 171. Wheio the agent is no longer 
under the party’s control, or is in such a position that it would not be reason- 
able to force the party to communicate with him, the party will bo relieved 
from tho obligation {Bolckow v. Fisher, supra, at pp. 109, 171). 

{<j) Foakes V. Wchh (1884), 28 Ch. D. 287, per Kay, J., at p. 2S9 ; Suuthtrark 
Water Co. v. Quick (1878), 3 Q. B. D. 315, C. A., per CoTTON, L.J., at p. 321 ; 


Bolckow V. Fisher, supra. 

(h) Flight V. Rohinson (1844), 8 Beav. 22, per Lord Langdale. 

(i) Taylor v. Rundell (1843), 1 Th. 222. A document is in a party’s power 

for this puii)Ose if he has an enforceable right to inspect it {ihid.). But 
a j)arty is not hound to examine documents which are equallj’ accessible to tho 
jiarty seeking discovery [Lyell v. Kennedy (1884), 27 Ch. D. 101, C. A.). In 
Emnwtt & Co. V. [1891] W. N. 79, the court refused an ai)plieatiou for 

further and better answers to interrogatories in an action for libel where 
defendants had stated in their affidavit of documents that certain documents 
therein referred to were in their possession only in an oflicial capacity and tho 
interrogatories objected to in the answer related to tho contents of these 


documents. 


(k) See p. 40, ante. ^ 

(/) Berkeley v. Standard Discount Co. (1879), 13 Ch. D. 97, C. A., jur 
Thesiger, L.J., at p. 101. 

(m) Southwark Water Co. v. Quick (1878), 3 Q. B. D. 315, C. K.,per CoTTON, 
L.J., at p. 321. 

(n) Welsbach Incandescent Gas Lighting Co. v. New Sunlight Incandescent to., 
[1900] 2 Ch. 1, 10, 11, C. A. ; compare Bolckow v. Fisher, supra, at p. 169. 

(o) JVelsbach Incandescent Oas Lifjhtiny Co. v. New Siiydififti Tnrandescent Co., 
supra, at pp. 9, 12 ; Chaddock v. British South Africa Co., [1890] 2 Q. B. 153, C. A., 
pier Smith, L.J., at p. 158 ; compare Manchester Val de Travers Raving Co. v. 
Slagg, [18821 W. N. 127, C. A. If an order is made for a coi-i)oratiou to answer 
interrogatories by the town clerk he may object to give information obtained 
by him as solicitor for the corporation for the purpose of tho action {Salford 
Corporation v. Lever (1890), 24 Q. B. D. 095), hut this is otherwise where the 
corj)oration has the option of answering by another officer {Swansea Corporation 
V. Quirk (1890), 5 C. P. D. 106). 
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_ 187. The fact that the master or judge has allowed a particular 

interrogatory to be put is not conclusive as to the duty of the 

party to answer it(p). He can object to answer it on the ground 

that it IS scandalous or irrelevant (7) or not put bond fide for the 

puy)ose of the action (/•). or that the matters inquired into are not 

suinciently material at that stage of the action (.s), or any other 

giound(Oof a like kind ((f). But in practice objections of this kind 

aie not fiequently met with in the answer, because these grounds 

aie geneial y gone into on the application for leave to deliver the 
interrogatories {b}. 

A party who is called upon to answer interrogatories which 
have actually been delivered can object to do so upon grounds some 
ot which are common to the ditierent modes of discovery (c). 
Ihe form the objections most frequently take in the affidavit are 
(1 ) that the answer to the question might tend to criminate the party 
ans\\eimg or render him liable to a criminal charge or prove such 
a chaige against him(f/); (*2) that it might expose him to the 
exaction of a penalty or forfeiture (c) ; (g) that the information 
sought has only been acquired by him from confidential privileged 
communications with his solicitors or their agents (/); (4) that 
public pohc} requires that it should not be answered (7); (5) that 
t le ansvei would disclose the evidence which the party proj^oses to 
adduce or the names of his witnesses (/f). An objection to an 
inteiiogatoiy, which, if substantiated, will dispose of the whole 
action, may sometimes be taken in the answer (?). 


(/>) Peek y [1894] 3 Ch. 282. C. A. ; and see pp. 59, 107, anfe. 

{< 1 ) Oenj V. Lahourhere (1879), 4 Q. B. D. 200. See as to ineiiuin^s of these 

expressions, p. 9 <, ante. ° 

>) Seo p. 95, ante. 

8) See pp. 52, 97, ante, 
t) E. S. C., Old. 31. r. 6. 

(i) Fisher V. Oiren (1878), 8 Ch. D. 645, C. A., at p. 652. 
h) See p. 100, ante. ^ 

(c) See ])p. 64, 70, ante. 

(./) A.. V. P^ad (1842), 5 Beav. .381 ; AUhusen v. Laboachere(mS), 3 Q. B. D 

ri Spokes V. Grvsrenor Hotel Ok, [1897] 2 

Associatiofi 0 / Operattre Plasterers v. Smithies, 
LUUOJ A. t. 4.34, 43(; Alabaster v. Harness (1894), 70 L T 375* Lamb v. 

Mumter lO Q. B. D. HO ; Hill y. Campbell (1875), L E 10 C. P. 222 ; 

see, further, p. 82, ante, 

(e) See p. 83, ante. 

if) Kennedy y Lydl (No. 2) (1883), 23 Ch. D. 387. C.A. ; 9 App. Cas. 81 ; 

p'* OO^T L. J. (Q. B.) 527, C. A. ; Procter y. Raikes (1886), 3 T. L- 

R. 229; Swinborne y. Nelson (1853), 16 Beav. 416; Cle<fa y. Edmonson (1856), 

2. Beav. 12o ; Foakes y. Webb (1884), 28 Ch. B. 287. Information derived from 
T^itten communications from the party’s agent may have to be given although 

privileged ; see Southwark Water Co. v. Quick 
(18(8), 3 Q. B. D. 315, C. A., per CoiTON, L.J., at p. 321 ; see, further, pp. 72, 

V/) See p. 84, ante, 
h) See p. 93, ante. 

a) P-9; in au action for slander the party interrogated may raise the objec- 
tion to an interrogatory as to what were the words spoken, that if spoken at all 
they were spoken on au occasion which was absolutely privileged (Barratty. 
Kearns, [1905] 1 K. B. 504) ; compare Webb v. East (1880), 5 Ex. D. 108, 0. A. ; 
and see further, as to actions for defamation, pp. 99 lOl, ante. 
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188. AVhen any of these objections is raised the party must state 
that he objects to answer the particular interrogatory and state 
the grounds on which he so objects (A). Each question must be 
taken by itself and the objection to answer it stated (/), unless the 
same objection applies to interrogatories which can be bracketed 
together. 

189. The affidavit in answer to the interrogatories must be 
tiled (m) within ten days from the time when they were delivered, 
or within such other time as may have been ordered (»); but where 
security for costs has been ordered the time runs, instead, from the 
date of the service of the copy of the receipt for payment into 
court (o). The time may be extended by consent ( /)) or by order {q). 
It is the duty of the party on whose behalf the affidavit in answer 
is tiled to take an office copy for production when necessary (/■)• 

190. The interrogatories must be answered on oath. Each 
interrogatory must be dealt with and answered specitically and 
substantially (s), or the objection to answer it must be stated, with 
the grounds for so objecting. As a rule the answer should be 
simply an answer to the particular interrogatory, but wherever 
such an answer would be misleading, unfair, or incomplete, 
any necessary or reasonable explanation or qualitication may be 
added (rt), provided the matter so introduced be relevant (/^) and 


[k] Church v. Perry (1877), 3G b. T. ol3; timith v. (1S77), 3G L. T. 471. 
But where the objection is irrelevancy the grounds of the objection to answer, 
semble, need not be stated {Smith v. Buy, supra, Gkove, J., dissenting). 

(0 DalyleUh V. Lowtlur, [1899] 2 Q. B. 590, C. A.,atp. 594. per Lixdley, L.J. ; 
but see Smith v. Btry, supra, and Church v. Perry, supra, where it was held that 
if a question is irrelevant the party may neglect to answer it and need not^ give 
any reason for not answering. In the fornier case Lindley, J., at p. 472, is 
reported to have said that where the objection to answering was a mere matter 
of argument, and not a statement of new facts, and the judge sees tliat the 
objection to answer is otherwise sufficient, the grounds for the objection need 
not bo stated. So also there is authority for the statement that the party 
interrogated need not answer as to conclusions of law as opposed to matters of 
fact; see Muckkstijn v. Brown (1801), G Ves. 52; Wigram, Law of Discovery, 


(m) In the King's Bench and Chancery Division.s the place of filing is the 
Affidavit and Filing Department of the Central Office; m the Probate, Divorce, 
and Admiralty Division, the Probate and Ailmiralty Registries. In II alker v. 
Daniell (1874), 30 L. T. 357, an answer was refused filing on the gi-ound of 
irregularities in form. 

n) R. S. C., Old. 31, r. 8. 

o) I bid., r. 2G ; Jones v. Jones, [1884] W. N. 17 ; see p. 55, ante. 

p) R. S. C., Old. 64, r. 8. 

[y) Ibid., r. 7. 

(r) Marshall v. National Provincial Bank of Enyland (1892), 61 L. J. (cn.) 

465; Levi v. Taylor, [1903] W. N. 183. 

(8) Lyelly. Kennedy (mi), 27 Ch. D. I. 16, 17,21,28,0. A.; Parker v. Uells 
(1881), 18 Ch. D. 477, 487, C. A.; Bolchnu y. /VAer (1882), lOQ. B. D. 161, 



1,14, 0. A. 

(5) / bid., in both reports ; Peyton y. Hartiny (1873), L. R. 9 C. P. 9. 
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clear (c). The answers shoiikl be divided into paragraphs num- 
bered consecutivel}*, each interrogatory being dealt with in a 
separate paragraph ((/). 

\\ here the affidavit exceeds ten folios it must be printed(e), 
unless printing is dispensed with by an order of a judge (/'). 


Sect. 8 . — AppUcatiou far further and Better Ansicer. 

191. here one or more of the interrogatories are not answered 
at all 01 are answered insufficiently, the party interrogating may 
applv for an answer or a further and better answer. The applica- 
tion is made to a master in chambers, by notice under the summons 
foi diiections, which must specify the answ^ers objected to ig), unless 
all aie objected to (//). No time is fixed within which the applica- 
tion must be made, but it must be made within a reasonable time 
after the filing of the answer (i). 


192. W here the answer is objected to as being insufficient, the 
insufficiency alone, and not the truth of the answer, is taken into 
consideration in deciding whether a further answer shall be 
oideied (/.) ; on the latter point the answer is for this jmrpose 
conclusive (/). The party interrogated is entitled to refer to the 
vhole of the affidavit to show the sufficiency of any answer objected 
to, and is not confined to that part which deals with the particular 

interrogatory in question (m). 


193. here objection is taken in the answer to answering an 
inteiiogatory or part of an interrogatory and the ground for refusing 
to answer is properly stated, the objection so far as it is an 
objection founded on fact is conclusive, and an answer will not be 
oidered on a mere suspicion that the objection is untrue, but it will 
if it can be shown from admissions in the answers themselves or from 
documents referred to or from the very nature of the interrogatory 
itself or the 2 )rivilege claimed that the answer cannot be justified (a)- 


. 194. M here the answer is embarrassing (o), or so involved or 
insufficient as to be incapable of being used, or is irrelevant or 

(f) LijtH V. (18S4), .38 W. E. -14, where the answer to a simple inter- 

rogatory was nmety fohos in length and had to be picked out. See .xUo Richards 
V. ( rawshaij 8 T. L. E. 44(»; Penton v. fhirting (1873). L. E. 9 C. P. 9 

(answers containing irrelevant matter held insufficient) 

Ul) See DahjhUh v. Lowther, [1899] 2 Q. B. 590, 594, C A 

printing, see E. S. C., Ord. 06, r. d! 

(/ ) E. b. C., Ord. 31, r. 9 ; Wtbb v. Bornford (1876), 46 L. J. (cn.) 288. 

(V) A^teyy. North and South Woolwich Subwag Co. (1879), 11 Ch. D. -139 
(following (h ester field and Boythorpe Colliery Co. v. 'Black 0876), 24 W. B. 783) ; 
compare Allhuscn v. Labouchtre (1878), 3 Q. B. D 654 C A 

{h) Fiirber ami Brice v. King (1881). 50 L. J. (cH.) -196. 

(i) Lloyd V. Morley (1879), 5 L. E. Ir. 74. 

\ at pp. 19, 21 ; Field v. Bennett 

[lobojy I 1, ij. K. 122, C. A. 

(/) V. Kmnt,hj (1SS4), 27 Ch. D. 1, C. A., at pp. 19, 21. 

fTw) /itd. atpp. 1, 15. ^ 

(«) J/nrf., at pp. 21 tt seg.; Bradley v. Clayton (1890), 26 L. E. Ir. 405; and 
seo p. 62, ante. ^ 

{o) Lyell V. Kennedy (1884). 27 Ch, D. 1, C. A., at p. 27. 
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improper in its explanations or qualifications (p), a further 
answer may he orderetl. AA here an answer or a further answer is 
ordered the time for tiling the answer and the costs of the applica- 
tion and the answer are generally dealt with in the order. An 
appeal lies from the master to the judge in chambers and from the 
latter, by leave only, to the Court of Appeal, but the judge’s 
order will not generally be interfered with {q\ ° 

195._ The order may be that the answer or further answer be by 
affidavit or by vied voce examination (r), but the latter mode is only 
adopted in exceptional cases. AVhere it is ordered the scope of the 
examination is not larger than that of interrogatories, and the party 
examined can only be required to give such an answer as would 
have been sufficient if given in the affidavit in answer to the 
interrogatories (s). 


196. There is power to order the costs of the viva voce examina- 
tion to be paid by the party examined “in any event ”(/), but 
^^hele the examination is oppressive tlie party examining mav 
have to pay them (a). 


Sect, 9. — Using Answer at the Trial. 

197. A party may at the trial of a cause, matter, or issue use in 
evidence any one or more of the answers or any part of an answer 
of the opposite party without putting in the others or the whole, 
subject to the power of the judge to direct the others or the whole 
to be put in whenever he is of opinion that they are so connected 
with those originally put in that the latter should not be used 
without them (6), 


(/') V. Kennedy (1SS4), ;33 W. R. -H ; Peyton v. I/artinr/ (1873), L. 11 
a C. r. 9. See also Kelly v. Wyman (1809), 20 L. T. 300 (answer held 
insufiicient). 

(v) Field V. Bennett (1885), 2 T. L. R. 122, C. A. 

(r) E. S, 0., Ord. 31, r. 11. 

is) Litchfield v. June* (18S4), 54 L. J. (cn.) 207; see also Vkarn v. Great 
Northern Bail. Co. (1882), 9 Q. E. I). 168. 

it) Vicary v. Great Northern Bail. Co., sni>ra. 

Litchfield V. Jones, supra. 

[h) R. S. C., Ord. 31, r. 24 ; and see Lyetl v. Kennedy (1884), 27 Ch. D. 1, 
C. A., per Cotton, L.J., at p. 15. 
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Part 1. — Nature of the Remedy of 

Distress. 

198. Distress is a summary remedy by which a person, in 
order to minister redress to himself, is entitled without legal process 
to take into his possession the personal chattels of another person, 
to be held as a pledge to compel the performance of a duty, the 
satisfaction of a debt or demand, or the payment of damages for 
trespass by cattle (u). 

The term “ distress ’* by almost universal sanction is now inter- 
changeably used to designate the process of taking, and the chattels 
taken {b). 

199. The law of distress is for the most part an important 
portion of the law of landlord and tenant. It enables the landlord 
to secure the payment of rent or the performance of certain obliga- 
tions due to him, by seizing the goods and chattels found upon the 
premises in respect of which the rent or obligations are due. This 
remedy obtained so early in our law that we have no memorial of 
its origin. It has been described as the creature of the common law, 
and has existed, perhaps, since the time of the Norman Conquest. 
Although the right to distrain is of common law origin, it was 
subject at common law to many exceptions and has since undergone 
many statutory modifications and been extended by additional 
statutory powers. The exceptions and additions are so many that 
scarcely an important absolute statement can be made in dealing 
with the law of distress as it affects landlord and tenant. The 
law of distress as it stood before statutory alteration was perhaps 
simple and of easy application. To-day it demands, by reason 
of statutory alterations, more knowledge of various branches of 
law than any other common law authority which is as frequently 
exercised. It calls for a knowledge of the law relating to leases, 
fixtures, trespass, property in goods, specific performance, fraud, 
executions, and the obligations arising in respect of the sale of the 
goods distrained. The right to distrain is given either by common 
law, by contract (c), or by statute (d). 

(a) The following deBnition is given in Bradby, Law of Distresses, p. 1 : “A 
distress is the taking of a personal chattel, without legal process, from the 
possession of a wrong-doer, into the hands of the party grieved ; as a pledge, 
for the redress of an injury, the performance of a duty, or the satisfaction of a 
demand.” For distress damage feasant, see title Ajjimals, Yol. I., pp. 378 — 380. 
(h) 3 Bl. Com. 6. 

(c) I'Jjj., power to distrain off the demised premises (see p. 155, post ) ; powers 
given by mortgages (see He Willis, Ex parte Kennedy (1888), 21 Q. B. D. at 
). 395, 0. A.) ; powers in brewers’ leases to distrain for price of goods supplied 
see SSievens v. Marston (1890), 00 L. J. (Q. B.) 192), or in mining leases and 
iceiices (see Encyclopjeaia of Forms, Vol. VIII., pp. 294, 400, 421, 434), or in 
deeds apportioning rents (see Encyclopiedia of Forms, Vol. II., p. 14), or 
partitioning leaseholds {ihiiL, Vol. IX., p. 435) , or granting rentcharges 
{ibid., Yol. I., p. 548 ; Vol. XII., p. 637). For attornment or express authority 
to distrain for what is not rent, or for rent in respect of which the common law 
conditions do not exist, see p. 1 18 and p. 124, note (o), post. 

(ci) E.y., by the Distress for Rent Act, 1737 (11 Geo. 2, c. 19), see p. 133, 
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Part t. 

Nature of 
the Remedy 
of Distress. 

Common law 
right to 
distrain 
confers no 
power to sell. 


Express 
power to dis- 
train. 


When void. 


200 . The common law right of distress was not so much a 
lemed} as a means of obtaining a remedy, and was given in respect 
of a great number of services in regard to tenure which are now 
obsolete (r). Of the various purposes for which a common law 
distress could he made the only two of practical importance at the 
present day are the recovery of rent in arrear and the recovery of 
recompense for trespass by animals taken damage feasant (/). 

A\ hen the remedy was exercised the chattels remained only as a 
pledge in the hands of the party making the distress, and could not 
he sold. And so the law continues with regard to chattels taken 
damage feasant, and witli regard to other distresses the mode of 
dealing with which has not been altered by Act of Parliament ; 
oyer such the distrainor has no other power than to retain them 
till satisfaction be made {{/}. In the case of distress for rent due 
under a lease, a power to sell has been given by statute (/()• 

201 . By express agreement between the parties a power to 
distrain may be conferred for payments which are not rent, and in 
cases where the common law requisites are absent (i). Under an 
express power of distress only the goods of the person giving the 
power can, as a rule, be taken (j). 

ith regard to powers of distress given by contract, it must be 
borne in mind that an instrument giving such a power as security 
for any present or future debt is, as a rule, deemed to be a bill of 
sale, and unless registered as regards the chattels seized under the 
power is void as against a trustee in bankruptcv. creditors under 
an assignment, or execution creditors (/.■). An express power of 


post; by the Conveyancing and Law of Property Act, 1881 (44 & 4o Viet. c. 41). 
s. 44, see p. 120, post ; and in the ca.«c of rate's and taxes, see p. 210, post. A 
statiUory power of distress, such as that for rates and taxes, is entirely the 
creature ot the Act which creates it, and it confers no further rights than those 
given by the statute. And although such rights are somewhat 
analogous to the common law right of distress, they are more nearly allied to 
an ordinary execution by seizing and selling the goods of the debtor 
V. Chamhers (L58). 1 Burr. 570, 588). 

(e) In the last edition of Comyns’ Digest (1822) is the following enumeration 
ot the cases in which a distress may be taken “Forall services a distress may 
be made of common right. As for rent service, so for heriot service. So. for suit 
service: as suit to a hundred court or court baron. So, for a fine assessed m a 
court, a distress is due of common right. So, for an amerciament in a court 
leet, lor an offence in or out of court. So a distress might be for aid pur/atre 
pfz dnrahr, ou file marrier. So, for a relief the lord himself may distrain ; or 
pro valore m(irit<u/u. So, for trespass with cattle a distress may be of the cattle 
damage feasant ” (Com. Dig. Distress (A)). 

(y ) ]^r distress damage feasant, see title Aj;im.u.s, Vol. I., pp. 378 et sep 

{g) 3 Bl. Com. 10. 

(A) Seepp. 120, ISO, post. 

{i) Follet V. I'orrest (1847), 11 Q. B. 949; as to what arc the common law 
requisites m the case of rent, see p. 121, post. 

T V. Eduards (1848), 2 Exch. 732 ; Gihls v. Cmihshank (1873), 28 

D. 1. 104 \ Re JVtlhs, Ex parte Keiinedi/ (1888), 21 Q. B. D. 384, C. A., pf 

f p. 395. la the case of a rentcharge probably only tho 
goods of the owner or occupier of the land for the time being could* be taken; 
but see Saffenj y. Elgood (1834), 1 Ad. & El. 191 ; Johnson v. Faidkner (18-42), 
Z U. l3. 92o. 

(^) See title Bills of Sale, Vo!. III., pp. 11, 14—16, 
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distress for rent, which is due under a lease and is not a security 

for some other_ debt, is not within this rule (/), unless it is a 

power to distrain on property entirely unconnected with the 
demised premises (m). 

It is apprehended that an express power of distress given to 
secure Uie payment of a rentcharge is not within the Bills of Sale 
Act, 18/8 {/O, inasmuch as the instalments of the rentcharge would 
seem not to be debts within s. 6 of that Act. 


Part II.— Distress for Rent. 


Sect. 1. — Different Kimls of Rent, 

202. There are three kinds of rent, namely, rent service, rent- 
charge, and rent seek (o), 

203. A rent service is a rent reserved on a lease or grant of 
lauds as incidental to their tenure (a), and this was the only kind 
of rent originally known to the common law. A right of distress was 
inseparably incident to it, as long as it was payable to the lord who 
was entitled to the fealty of the tenant. It was called rent service 
because the ancient retribution was made by the corporal service of 
the tenant in ploughing his lord’s demesnes, which came afterwards 
to be changed into gabel or rent; but the service of fealty is still 
incident to a rent service (b). 

204. A rentcharge is a certain annual sum charged upon the 
land and granted by deed or will by the owner of land to some other 
person. It is not incident to the tenure, and the grantee of the 
rentcharge takes no reversion, but is given an express power to 
distrain for the rent. It is called a rentcharge because the lands 
are charged with such distress by force of the writing only, and not 
of common right (c). 


(i) lie lioundwood CoHierif Co., Zee v. Roiindwood CoUiery Co., [1897] 1 Ch. 
37a, C. A., per Lindley, L.J., at p. 391. 

(m) Ibid., at pp. 396, 399. 

(n) 41 & 42 Viet. c. 31 ; Be Blackburn and District Benefit Building Society, 
Ex parte Qraham (1889), 42 Ch. D. 343, C. A., per Lord Esher, M.R., at 
pp. 346, 347. See also, as to the object of the Act, Charlesworth v. Mills, 
[1892] A. C. 231 , per Lord Hai.sbury, L.C., at p. 235 ; and see title Bills of 
Sale, Vol. III., p. 14. 

(o) Littleton’s Tenures, 8. 213, 

(a) Littleton describes a rent service to bo where the tenant holds his land by- 
fealty and certain rent, or by homage, fealty, and certain rent, or by other 
services and certain rent (Littleton’s Tenures. 8. 213). 

(b) Bac. Abr. tit. Rent (A), 1 ; Co. Litt. 87 b, 142 b; Cm. Dig. tit. 28, c. 1, 8. 5. 

(c) Co. Litt. 143 b; Bac. Abr. tit. Rent (A), 2 ; Littleton’s Tenures, 9. 221 ; 
Monypenny v. Monypenmj (1861), 9 H. L. Ca.s. 114, 137, 138. Fortithe commu- 
tation rentcharge, see Bedford v. Sutton Coldfield {Warden etc.) (1857), 3 C. B. 
(n. 8.) 449; for corn rent, see Newling v. Bearse (1823), 1 B. & C. 437. See, 
further, title Eentcuarges and Annuities. 
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Sect. l. 

Different 
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Rent seek. 
Other rents. 


At common 
law— to hold. 


By statute— 
to sell. 


In case of 
rentcharges 
not incident 
to a revci'sion. 


205. A rent seek is a bare rent reserved by a deed or will without 
any clause of distress. It only differs from a rentcharge in the 
fact that it is not accompanied by such a danse {d). 

206. Although every species of rent is comprised in the above 
division, there are yet other rents which are known by particular 
names, such as rents of assize, or certain rents at which freeholders 
or copyholders of a manor have held under the lord from time 
immemorial, and chief rents, which are similar rents paid by 
freeholders, both of which are sometimes called quit rents because 
thereby the tenant goes quit and free of all other services (e). A 
fee farm rent is a perpetual rentcharge of at least one fourth of the 
value of the lands reserved on a conveyance in fee simple (/). 

Sect. 2. — Uemedij hy Distress. 

207. The common law right of distress for rent in arrear is a 
right for the landlord to seize whatever movables he finds on the 
premises out of which the rent or service issues, and to hold 
them until the rent is paid or the service performed (^). 

208. In the year 1689 it was enacted that in all cases of distress 
for rent upon any demise the distrainor should have power to 
selUhe distress unless replevied within five dayB(/0. 

Now all rents, whether rents seek, rents of assize, or chief rents 
which were duly answered or paid for three years within twenty 
years before the first day of the Session of Parliament in 1730, or 
which have been since created, may be recovered by distress in the 
same manner as rent reserved upon a lease (i). 

Where under an instrument coming into operation after 
31st December, 1881, a person is entitled to receive out of any land 
any annual sum payable half-yearly or otherwise, whether charged 
on the land or on the income of the land, and whether by way of 
rentcharge or otherwise, not being a rent incident to a reversion, 
then, subject and without prejudice to all estates, interests, and 
rights having priority to the annual sum, the person entitled to 
receive the same has a right to distrain, as far as such a right 
might have been conferred by the instrument under which the 
annual sum arises, but not further (4). 


6^) 2 Bl. Com. 42. 

(«) 2 Co. lust. 19. 

if) Co. Litt. 1-14 a. Seo, further, title Eextciiarges axd Annuities. 

{•j) Lyons v. Elliott (1876), 1 Q. B. D. 210, uer Blackdurn, J., at p. 213. 

{h) Stat. (1689) 2 Will. & Mar., c. d, s. 1. 

(/) Landlord and Tenant Act, 1730 (4 Geo. 2, c. 28), s. 5 • seo Re Gerard {lord) 
and Beecham's Contract. [1894] 3 Ch. 29o. C.A., pn Bindley, L.J., at p. 308: 
compare Bradbury v. Wright (1781), 2 Doug. (K. u.) 624; Sawnrd v. Ansiey 
(1825), 2 Bing. 519 ; Fairfaxv. Gray (1779), 2 Wm. Bl. 1326; Rodham v. Berry 
(1826), 4 L. J. (o. s.) (k. b.) 202 ; see also Buttery v. Robinson (1826), 3 
392, for a rentcharge devised by will. The remedy of distress is now incident 
to all rents arising out of land {Dodds v. Thompson (1865), L. B. 1 C. P. 
iie Gerard (Lord) and Betcliam^s Contract, supra). 

(^•) See Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41) 
6. 44 (1), and title Rentciiarges and Aj^nuities. 
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A rentcharge may be divided, and the assignee of each portion may 
distrain for it(0- Growing crops cannot be taken in distress for a 
rentcharge unless an express power be inserted in the grant (;»)■ 

Sect. 8. — In nhat Cases the Bufht to T>istraiH arises. 

209 . In order that the right to distrain may arise the relation 
of landlord and tenant must exist, both when the rent becomes due 
and when the distress is levied, and the rent must be in arrear (a). 

If the rent is only payable on a condition precedent it cannot be 
distrained for until the condition is fullilled (a). 

An actual existing demise is requisite. The common law 
right to distrain does not arise before the relationship of landlord 
and tenant is complete (/>), nor (apart from the Landlord and Tenant 
Act, 1709 (c)) continue after it has determined (d). A formal instru- 
ment of tenancy is not requisite. Possession taken by the tenant 
under an agreement for a tenancy which can be specilically enforced 
gives the landlord the right to distrain (c). Provided there is a 
demise, the nature or duration of the tenancy is immaterial. It 
may be a tenancy at will (/) or a weekly tenancy (//). The right 
of distress also exists where, after the expiration of a previous 
tenancy, a tenant by the consent of both parties continues in 
possession under such circumstances as to warrant the inference 
that there is a tacit renovation of the contract of tenancy (h). 
But there must be facts to warrant the inference of a renewal 
of the tenancy. The landlord cannot distrain after treating the 
tenant as a trespasser hy bringing an ejectment for forfeiture (/). 
A tenancy at sufferance, which is not created by demise, does 
not authorise a distress, the only remedy being by action for use 
and occupation (/c). 

A demise entitles the tenant to the exclusive possession of here- 
ditaments. If a person is not to have the exclusive possession of 


(/) Itii'is V. IlVt^son (1839), 5 & W, 2jj. 

(nt) Miller v. Green (1831), 8 Bing. 92. 

(«) This short proposition involves a number of circumstances (commonly 
referred to as the essentials to the right of distress) hereafter more fully 
enumerated. If a tenancy is created, the right to distrain will follow as an 
incident of it [Jolly v. Arhuthnut (18i59), -1 Bo G. & J. 224, }>er Lord CllELMS- 
i'OiiD, at p. 242). 

[a) Merhekn v. Wallace (1836), 7 Ad. & El. o4, n. Hence, if a lessee 
agrees not to distrain on an uiulerlessee unles.s ho shall litivo ])r('viou.sly jiaid 
the rent due from himself to the superior landlord and shall have produced 
to thu underlesseo the receipt for such rent, the lessee cannot distrain until he 
has fulfilled the.se conditions [Giles v. t^yenrer (18o7), 3 C. B. (x. s.) 244). 

[I,) Dunk V. Hunter (1822), o B. & Aid. 322. 

(r) 8 Ann. c. 14 (RulL, c. 18 in Revised Statutes), s.6; see p. 119, pod. 

(d) WilHumss . Hiiven (1846), 9 Q. B. 14. 

(«) Walsh V. Lonsdale (1882), 21 Ch. 1>. 9, C. A. 

(/) Anderson v. Midland Hail. Go. (1861), 3 E. & E. 614; Murton v. Woods 
(1869), L. 11. 4 Q. B. 293, Ex. Ch. 

[ij\ Yeoman v. Ellism (1867). L. R. 2 C. P. 681. 

(/<) See Riyht v. Darby (1786), 1 Term Rep. lo9 ; Douyal v. McCarthy, [1893] 
1 Q. B. 736, C. A. 

(i) liridyts v. Urnyth (1829), 5 Bing. 410. 

[k) Alford V. Vichtry (1842), Car. & M. 280; Jenner v. Cleyy (1832), 1 
Mood. & R. 213. 


Sect. 2. 

Remedy by 
Distress. 


Requisites to 
distress. 


An existing 
demise. 
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Sect. 3. 

In what 
Cases the 
Right to 
Distrain 
arises. 

Ticnt i.isuin;.' 
out of 
corporeal 
liercditanient, 
an<l reserved 
as such on the 
deraise. 


Rent certain. 


Distress. 


enjoyment is a licence, not 

on 1 nn . ’ I f ’ ^ “d tenant, 

and no light to distrain is conferred (/). 

be rent 

opeib so called, that is, rent reserved out of lands and tenements 

finn\ n \ 1^^ made for the pui'i^ose of seizing goods 

( mie, and, therefore, rent for which distress may be made 
cannot be reserved out of any incorporeal hereditament (^0* 
bums reserved for the use of chattels confer no right of distress, 
ut vhen chattels are let with houses or land at one entire rent the 

lo7{»r^^ distrained 

Payments agieed upon during the currency of the tenancy by way 

0 increased rent or percentage on the outlay for additions or im- 

1 \emen s to lie made by the landlord on the premises (o), and an 
nua suni agreed to he paid over and above the rent towards 

compensation for the goodwill or the like (p), though expressly 
et imit, aie not in fact rent, but sums in gross for which a distress 
anno e levied, for a rent can only be reserved at the time the 

cemise is made. Any attempt to alter the rent by a collateral 
agreement not amounting to a new demise only operates as a 
personal contract between the parties (ry). But a reservation in the 
emise i se f of an increased rent equal to a percentage on the 
landlord s outlay is good, and will support a distress (r). 

-• ^ tenant is to pay a rent certain the landlord has no 

iig 1 to distrain (s). If that which is agreed uiion as the payment 
IS uncertain it is not rent. But the rent is certain if, by calculation 

. happening of certain events, it becomes certain, and 

eie ac ot lent being fluctuating does not make it uncertain (0* 

(^863). H C. B. (X. S.) fig4 (riglTto^sb'nchn^-’ for 
[I'ooo] 2 K B 34? c ^ i'rovindal Pill Posting Co. v. Low Moor Iron Co., 

lord's fV' {1S28), 8 B. & C. 141, 150. The l<ind- 

demiso fss2s ^ “'i' founded on the principle that the rent reserved by his 

nXro of s ir by taking possession, in the 

d tl X X,'’ “■ ‘b® and to the goods and chattels 

P.,H,Xrlf"-™ 2 Bos. & P. (X. R.) 224). And so where an 

eiitne rent is payable for the exclusive occupation of a room or defined space m 

rnim » supply o£ stcam power, the rent is deemed to issue out of the 

^^^4 rno ^ support a distress {Selhg v. Greaves (1S6S), L. E. ^ C. P. 

Ad Lo" 08161. 7 Taunt. 157 ; Donellan v. Bead (1832), 3 B. & 

Ad. 899 ; LamhiH v. Morris (1837), 2 M. & W. 333. 

> Y 7 . *» '*'• (I'Sfi), 1 Term.Rep. 441. 

>?) Ponellan v. Bead, supra, 

at p. 456'^''*^^'*’ (1882), 21 Ch. D. 442, C.i, jw Jessel,M.E., 

W f smrt x Pcrter (1831), 7 Bing. 4ol,y,cr Aldeksox, J., at p. 454. 

Voisey, supra. If a lease be made for ten or 
fliiPWpo ® increasing every two or three years, then the rent 

TMki ^ f uncertain. It becomes certain as each year advances. 

11 me rent ot a farm for’one year is to be so much if a certain number of acres 
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The necessary certainty may be implied from the acts and dealings 
of the parties {a). 

212. Distress cannot be made until after the rent is in arrear. 
It is not in arrear until after the last moment of the day on which it 
is made payable, and therefore there can be no distress until the day 
after the rent becomes due (b). 

Pient payable in advance, either by reservation (r) or by custom {d\ 
may be distrained for on the day following that fixed for payment, 
unless the rent is expressed to be payable in advance if recjuired, 
in which case a demand for payment must be made before a 
distress (c) ; but in the latter case the demand may be made after 
the day on which the rent thereby reserved becomes due {/) ; and 
the landlord may distrain immediately after demand, if his rights 
are in peril (r/). AVhen an express power of distress is given to be 


Sf.CT. 3. 

Ill what 
Cases the 
Right to 
Distrain 
arises. 


Rent in 
anear. 

Jii arrear 
tliouiili jjay- 
able in 
advance. 


are ploughed up, then in the next year a different rent if so many acres aro 
left in pasture or in crops, the rout is fluctuating, hut it becomes certain the 
moment the condition is fulfilled, and therefore, although a fluctuating, it is a 
certain rent. A stipulation that the rent should be the damage which the 
landlord miy-ht suffer bv certain defaults of the tenant, so that it would have to 
he ascertained at large or by a tribunal, wouhl be a stipulation for an uncertain 
payment, which could not he rent (//>/»/., jxr Bkett, L.J., at p. 45S). And so 
a distress may be levied for a rent of so much per cubic yard for marl got and 
so much per thousand for bricks made {Dnuicl v. firan'e (1S44), (> (i. B. 14 j), 
or of so much per annum for ns many looms as the lessee may run (Ilh/s/i v. 
io«sda/c (1882), 21 Ch.D.9, C.A.), or for so much per acre for every acre of land 
converted into tillage. And a demise of a room with steam power at a certain 
sum per annum payable quarterly, with a provision for a deduction in the event 
of hindrances in the supply of power beyond seven days in each ([uarter, was 
held to authorise a distress {Selfn/ v. (freavts (1868), L. E. 3 C. B. .35t4 ; see 
also (licfiim of Willes, J., at p. 602). 

(a) Where a tenant entered under an agreement for a lease which did not 
state the amount of rent to be paid, and no lease was ever executed, but the 
tenant paid a certain rent for two years, the landlord was hold entitled to 
distrain for subsequent rent at the rate previously paid {Knujht v. Ihueit (1826), 
3 Bing. 361). 

(h) IHhhIe V. Bowater (185.3), 2 E. & B. 564 ; see further as to this, p. 148, 
jiost. A short period of indulgence, usually denominated days of grace, beyond 
tbe prescribed days of payment is sometimes conceded to the lessee by the terms 
of reservation, as, for example, where the rent is made payable on the four 
usual feasts or within so many days or weeks after each of the said days. This 
gives the tenant the right of election of paying the rent at the one time or the 
other. It cannot, therefore, bo said to become absolutely due until the last of 
the days of grace, nor can the landlord distrain for it before {Cltni's Case (1613), 
10 Co. Rep. 127 a). See also Child v. Edwards^ [1909] 2 K. B. 773. 

(r) Lee v. Smith (1854), 9 Exch. 662 ; Harrison v. Barry (1819), 7 Price, 690 ; 
ll'a/.f/i V. Lonsdale (1882), 21 Ch. D. 9, C. A. 

(d) Buckley v. Taylor (1788), 2 Tenn Rep. 600. 

(e) Where rent was reserved payable quarterly or half-quarterly if required, 
and the landlord received it quarterly fora twelvemonth, it was held that he 
could not without notice distrain for a half-quarter s rent [Mallam v. Arden 
(1833), 10 Bing. 299). ‘W^here a yearly rent was reserved payable in advance if 
the landlord required it, nothing being said as to days of payment, and after 
the first quarter he demanded a quarter’s rent only, it was held that he was not 
thereupon entitled to distrain for the whole year’s iQwi {Clarke v. Hoi ford (1848), 
2 Car. & Kir. 540). 

(/) M'Uty V. llV/fjonjs (1864), 12 W. R. 755. 

( ^) London and Westminster Loan and Discount Co. v. London and }sor(k 
Western Bail. Co., [1893] 2 Q. B. 49. 
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Distress. 


Sect. 3. 

In what 
Cases the 
Right to 
Distrain 
arises. 

Tbe nece^aiT 
reversion 


may be 
defeasible 


or by estoppel. 
Rent on an 

assignment. 


exercised after the rent has been “ legally demanded,” it is not 
necessary to follow the strict common law rules as to demand (/t). 

A minimum or dead rent may be reserved in advance, and so 
istiamed for, though the rest of the rent is not recoverable until 
the expiration of the period in respect of which it is payable (/)■ 

213. Inless otherwise provided by statute or by the agreement 

01 the parties, the person distraining must at the time the distress 

IS made possess a reversion to which the rent is incident O'), though 

it is immaterial how short that reversion may be (/.'). The reversion 

must also have been vested in him at the time the rent distrained 
for fell due. 

A defeasible reversion, until it is defeated, is sufficient to support 
adistiess. So a tenant from year to year, whose estate consists 
HI point of law of a lease for a year certain with a growing 
interest during every year thereafter springing out of the original 
contiact and parcel of it(/),has a sufficient reversion to support 
a distiess under a demise ; and it is immaterial whether he simply 
undeilets from year to year (m) or grants a lease for a long term (n). 

^ A re\ersion by estoppel will also support a distress (o), though 
in such a case the goods of a third party cannot be taken (p). 

iient reserved on an assignment cannot be distrained for at common 
law, as there is no reversion (//). And when a leaseholder, whether 
pui^orting to assign or underlet, parts with all his interest in a term 
of jeais, he cannot distrain for rent due on the underlease, unless he 
reserve to himself an express power to do so(r). AVhen he purports to 

(/i) Thorp T. Hurt, [1886] W. N. 96. 

(i) y. LonMe (1882), 21 Ch. D. 9, C. A. The intention to reserve 

rent payable in advance should be clearly expressed. 

D) C’o. Litt. 47 a, 142 b. As to a lessor losing his right of distress by 

parting with the reversion, see p. 125, 

(k) If a tenant underlet for any period of time shorter than his own interest. 

though onlyfor a day, he has a reversion sufficient to entitle him to distrain 
(Made v. Marsh (1627), Lat. 211). 

(/) Oxle!f V. James (1844). 13 M. & W. 209, j.cr Parke, B., at p. 215. 

9oi”* Cfo-Os V. M heeler (1830), Mood. & M. 493 ; Tike v. Eyre (1829), 9 B. & C. 

{h) Oxhy V. Jaynes supra, A demise by such a person for a terai of rears is 
not an assigninen^t. It is a tern for so many years subject to determination by 
the cessation of the original interest. 

(o) If by attornment or otherwise parties agree that the relation of landlord 
and tenant shall be established between them, the tenant is estopped from 

landlord has no legal reversion entitling him to distrain; for 
the law which estops him from denying the tenancy also prevents him disputing 
that exists m his landlord, and it makes no difference that the fact 

mat the landlord has no reversion appears on the document of demise (Morton 

V. Arbnthnot (1859). 4 

ue Cr. e: J. JJ4). Ihe estoppel is binding upon all persons claiming possession 
of the premises under the tenant either as assignees or undertenants. 

(jy) Tadman v. Henman, [1893] 2 Q. B. 168 
{q) See p. 125. post. 

(r) Preece y. Corric (1828), 5 Bing. 24, where an oral tenancy of the last year of 

a tenn destroyed the right of distress; Lewis v. Baker, [1905] 1 Ch. 46. Rut 

Where a lease is granted by a mortgagor after he has parted with his reversion 
by a mortgage for a long term as for 1,000 years, but the lease is made m 
pursuance ot a power in the mortgage so that it is contemporaneous with the 
mortgage, the mortgagees are the reversioners and entitled to the rent, and 
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demise for a period co-extensive with his own interest or longer, 
reserving a rent, the transaction is in law an assignment, although 
purporting to be a demise, for an underlease for the whole of the 
residue of a term is in law an assignment (s). It makes no difference 
that the instrument contains a stipulation that the assignee is to be 
tenant to the assignor during the term (a), or that the assignee has 
paid or agreed to pay money as rent {h), but the action for rent may 
remain (o). 

Sect. 4. — JVho may Distrain. 


Si:c r. 3. 

In what 
Cases the 
Right to 
Distrain 
aiises. 


Sc13-Sect. 1 . — In Generul. 


214 . Any person, in whom is vested the reversion incident to a who may 
term for years (</), may by virtue of the common law' distrain for for 

rent due: the right of distress ceases when the reversion or the ‘ 
whole of the estate is parted with, but the right has by statute 
and otherwise been extended to various classes of persons who 
have no reversionary interest (c). 

SuB-SECr. 2 . — In Particulur Cases. 


215 . Tenants in fee, in tail, for life (.0, and pur autre vie 
are all entitled to distrain, as by the common law' they have all a 
sufficient reversion, whether the rent be considered a rent service 
or a rentcharge. Tenants pur autre vie can distrain for arrears of 
rent due at the death of the cestui que vie, as they can during his 
life((/). Tenants for terms of years, who sub-let and retain 
even a day’s reversion, can distrain ; as can a tenant from year 
to year who sub-lets from year to year {h). 


Tenants in 
fee, in tail, 
for life, jiitr 
autre vie, or 
for years. 


they and their assignees may distrain for it even if the reservation of rent is 
expressed to bo to the person for the time being entitled to the freehold or 
inhentance ” {liaqers v. Humphreys (183o), 4 Ad. & Rl. 295)). 

(«) Lewis V. Baker, [1905] 1 Ch. 40, 51 ; v. Cooper (IjOS), 2 Wils. ,n5: 

Freece v. C’l/rr/e (1828), 5 Bing. 24. See also Deardman \. llVta (1808), L. K. 4 
C. P. 57. 

(a) Parmenter v. TleWer (1818), 8 Taunt. 593. where the reservation of a pay- 
ment for fallows and dung at the end of a term failed to create a sufficient reversion^ 
See 
and 

6. 9 ; and title Landlord and Tenant. 

b) Ilazeldine v. Heaton (1883), Cab. & El. 40. 

c) See Pouttney v. Holmes (1720), 1 Stra. 405 ; and Polhk v. Stacy (1847), 9 
Q. B. 1033. 




egal remedy and depends on the existence at law of the relation 
tenant.” Xs to distress b)* the Crown, sec title Constitution^vl 


[1901] 

“Distress is ali 
of landlord and 
Law’, Vol. VI., p. 495. 

(e) Seep. 131,po«i. « -n 

(/) This has been recognised in many statutes, such as the Distress for Rent 
Act, 1737 (11 Geo. 2, c. 19), s. 15, and other Apportionment Acts. See also the 
notes to Kx parte Smyth (1818), 1 Swan. 337. 
y) By stat. (1540) 32 Hen. 8, c. 37, s. 4. 

[h) Curtis V. Wheeler (1830), Mood. & M. 493; Oxley v. James (LS44), 13 
M. & W. 209. But a termor, whose term has expired, cannot distrain on an 
undertenant, if such undertenant has declined to further recognise the tennor 
as his landlord (see Burnt v. Richardson (1813), 4 Taunt. 720). The power of 
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Joint tenants 
etc. 


Tenants in 
common. 


Tenants by 
curtesv. 


Tenant by 
elegit. 


216. One of several joint tenants (t), coparceners, or co-heirs in 
gavelkind (j), may distrain for the whole rent due; no express 

3 purpose from the others, and the 
discharge given binds all the co-tenants (A) ; co-executors even, as 
joint tenants, can demise to one of their number and justify a 
distress {(), but severance of the reversion expectant on a joint 
tenancy deprives the remaining joint tenants of their right to 
distrain for rent already due (/«)• 

217. One of several tenants in common is entitled to distrain 
for his own share of rent without being required to distrain on 
behalf of the others (n) ; one tenant in common can even distrain for 
his share when the whole rent has been paid to another of his 
co-tenants in common, if the payment has been made in spite of 
notice (o) ; further, one tenant in common by demising his share 
to his companion becomes entitled to distrain by virtue of such 
demise (p). 

218. A tenant by the curtesy can distrain as of common right, 
whether he be tenant of a rent service or a rentcharge (q) ; a 
woman tenant in dower has the same right according to the nature 
of the rent (r), and the same rule applies if she holds as tenant by 
freebench (.s). 

219. A tenant by elcqit of a reversion may distrain without the 
necessity of attornment hnd without ejectment (0, but cannot 
distrain for arrears of rent due before delivery by the sheriff(«) 

distress piveu by the Coaveyanciug and Law of Property Act, 1881 (44 & 45 
Viet. c. 41), s. 44, would, however, seem to apply, unless otherwise provided, 
where a termor has transferred his whole estate, but an annual sum has been 
charged on the land or its income. 

(0 Fullen V. Palmer (169G), 3 i8alk. 207. 

(j) Leigh v. Sheplan-d (1821), 2 Brod. & Bing. 465; Sfedman v. Bates (1695), 

1 Ld. Eaym. 04 ; compare also Hogarth v. Jennings, [1892] 1 Q. B. 907, C. A., 
2 >er Fry, L.J., at p. 909. Should an action, however, be brought, the defendant 
must justify both on his own behalf and on behalf of the others for the whole 
amount. 

(/*:) It is doubtful whether such authority can bo actually countermanded by 
the others: merely declining to authorise the distress does not prevent its 
legality. See Robinson v. Hofman (1828), 4 Bing. 562, and Leigh v. Shepherd, 
supra. 

(0 Couper v. Fletcher (1865), 6 B. & S. 464. 

( 7 «) Slaveley v. Alcock (1851), 16 Q. B. 636. 

(rj) Whitley Y. Roberts (1825), M‘Cle. & Yo. 107 (the others may have been 
paid the portions to which they are separately entitled). As to rentcharges in 
common, see Rivis v. WaUon (1839), 5 M. & W. 255. Should an action be 
brought, each must defend for his share of the distress (see Pullen v. Palmer, supra, 
if three tenants in common distrain thirty beasts, each must avow for ten). 

(o) Harrison v. Barnhy (1793), 5 Term Eep. 246 (the plaintiff in replevin was 
a “ teiTe tenant”). 

(p) Snelyar v. Uension (1621), Cro. Jac. 611: Brennan v. Flood (1854), 4 
I. C. L. E. 332. 

( 7 ) Co. Litt. 29 a. 

(r) Co. Litt. 31 a. 

(a) Sachevh-el v. Frogaie (1671), 1 Vent. 161. 

(t) Rogers v. Pitcher (1815), 6 Taunt- 202 (because the tenant was in by 
judgment of law, whether the sheriff has actually delivered possession or set it 
out by metes and bounds) ; Lloyd v. Dames (1848), 2 Exch. 103. 

(a) Sharp v. Key (1841), 8 M. & W. 379. 
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220 . The lord of a manor can distrain for the rent due from a 
copyholder, w’hich is a duty at common law(6)> as on rent reserved 
by a lease (c ) ; he can, if necessary, also distrain on the copyholder’s 
tenant {d); arrears, however, are not the subject of distraint by an 
executor (r). The lord can also distrain for a heriot service, if such 
service be part of the tenure (/), as well as for rentcharges 
created under the Acts relating to enfranchisement of copyliolds (</). 


SlXT. i. 

Who may 
Distrain. 

I.oid of the 
inaiioi'. 


221 . The mere relationship of mortgagee and mortgagor gives Jiortgagees. 
no right to distrain (h), but between them the relationship of land- 
lord and tenant involving the right may be given by express words 
of attornment or by conduct (i), and for this purpose the mortgagor 
may be estopped from setting up the want of the legal estate in 
the mortgagee (although shown on the face of the mortgage 
deed) (k). Attornment clauses, however, must be registered under 
the Bills of Sale Acts, 1878 and 1882 (/), and do not confer rights 
beyond those of a tenancy, so that arrears of rent accrued before 
assignment cannot be distrained for by an assignee (m). The 
tenancy arising from an attornment clause will determine on the 
death of the mortgagor, and the payment of interest by his heir-at- 
law will not create a new tenancy so as to justify a distress («)• 


222 . Where there is a lease of lands which are mortgaged subse- 
quently to the lease, the mortgagee has the same rights against the 
lessee and those claiming under him as the mortgagor had, and his 
remedies are upon the lease as assignee of the reversion ; the lessee 
must pay rent after notice of the mortgage to the mortgagee, who 
can distrain if necessary, even if the lessee after such notice has 


Morigase 
subsequent 
to lease. 


(b) Lawjliter v. Humphrey (1596), Cro. Eliz. 5li4. 

(c) By Landlord and Tenant Act, 1730 (4 Geo. 2, c. 28), s. 5. See Bulleu on 
Distress, 2nd ed., p. 59, and Scriven on Copyholds, 7th ed., pp. 241, 242. 

(d) Itivet V. Down (1609), 2 Brownl. 279. 

(e) Appkton v. Doily (1608), Yelv. 135, as stat. (1540) 32 Hen. 8, c. 37, does 
not apply. 

(/) hunger/ord v. IJuviland (1626), 3 Bulst. 323; Austin v. Ikuuet (1693), 
1 8alk. 356. See also title Copyholds, Vol. YIII., pp. 58, 59. 

(y) Copyhold Act, 1894 (57 & 58 Yict. c. 46), s. 27 (e) ; see also Seurle v. 
Cooke (1890), 43 Ch. D. 519, C. A. 

{h) Evans v. Elliot (1838), 9 Ad. & El. 342, 354 ; Rogers v. Uumpltreys{\^'ib), 
4 Ad. & El. 299. 

(/) Clowes (1870), L. R. 5 Exch. 160; Jolly '7. (1859), 4 

Do G. & J. 224; Kearsley v. Philips (1883), 11 Q. B. D. 621, C. A. ; West v. 
Eritche (1848), 3 Exch. 216, where the mortgagor continued in possession 
under a mortgage deed signed by the mortgagor only, but which contained an 
attornment clause. A personal licence to seize goods in default of payonent of 
interest does not involve a tenancy so as to give a right to distrain on a mort- 
gagor’s tenant {Gibbs v. Cruikshank (1873), L. K. 8 C. P. 454). 

(/c) Morton V. Roods (1869), L. B. 4 Q. B. 293, Ex. Ch., where a second moi-tgago 
was in question ; Kearsley v. Philips, supra. 

(/) 41 & 42 Yict. c. 31, 8. 6, and 45 & 46 Yict. c. 43 ; and see title Bills of 
Sale, Yol. III., p. 14. Compare Re Willis, Ex parte Kennedy {\HHH), 21 Q. B. D. 
384, C. A. ; Green v. Marsh, [1892] 2 Q. B. 330, C. A. 

(m) Brown y. Metropolitan Counties Life Assurance Society (1859), 1 E. & E. 
832; compare Pinhorn v. Souster (1853), 8 Exch. 763, per P.;\J{KE, B. 

(n) Scobie v. Collins, [1895] 1 Q. B. 375. 
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Sect. 4. 

Who may 
Distrain. 


Lease 
subseiiuent 
to mortgage. 


Mortgagor 
under statute. 


paid the mortgagor (") ; payment before knowledge of the mortgage 
is protected, but no attornment by the tenant to the mortgagee 
is necessary (p). Such payment, however, must be strictly in 
accordance with the terms of the lease, and cannot apidy to rent 
paid in advance of the due date ( 7 ). The notice necessary should 
be by the grantee, but notice by a cestui que trust instead of by 
trustees is sutheient (r). 

223. A lease by a mortgagor subsequent to the mortgage, unless 
made under an express power given by the mortgage (s) or by 
statute ( 0 , is void as regards tlie mortgagee, who cannot distrain, 
as there is no relation of landlord and tenant between liim and the 
lessee (fl); such relationship, however, may arise by express agree- 
ment or by conduct, but does not relate back to notice of the 
mortgage (b). The question as to whether a new tenancy between 
the mortgagee and the tenant has been created is one of fact; mere 
notice of the mortgage deed and of the interest being in arrear 
accompanied by a demand for rent is not sufficient, but the fact 
that rent is paid in accordance with such notice is evidence of a 
tenancy (c). 

224. If a mortgagor makes a lease complying with the pro- 
visions of the Conveyancing and Law of Property Act, 1881 (d), 
it will be good against the mortgagee, and is treated as if made 
with his authority and concurrence. The mortgagor is entitled to 
distrain while in possession, and the mortgagee has a reversionary 
estate expectant on the end of the term, and he can distrain after 
he has given notice that he intends to exercise his rights to act as 
lessor under the terms of the lease {e). 


(o) J/0S.5 V. (latihnore [I’m)), 1 Dcnig. (k. b.) 279; 1 Smith L. C., 11th ed., 
514; coiitinncd in Binh v. U'riy/it (ITSO), 1 Term Ecp. 378, 3S4; Itcyers v. 
Jlurnphrei/s (1835), 4 Ad. & El. 299 (see note (r) on p. 124, antf). Tlie object 
of the light is to prevent collusion between the mortgagor and the tenant, and 
the tenant is not prejudiced, as the mortgagor cannot claim rent afterwards. 

(p) Stat. (1705) 4 & 5 Ann. c. 3, ss. 9. 10. 

(7) De Nicholls v. ^Saumlers (1870), L. R. 5 C. P. 589 ; the rent in such a case 
would be considered an advance to the landlord. 

(r) Lumtiij V. llotltjson (1812), 10 East, 99 ; the notice was sufficient to put 
defendant on hi.< guard /-er Grove, J., at p. 104). 

(5) Jtotfera v. Ilninjihrei/s, sujira. 

P) See next paragraph. 

(a) Keech v. Hull (1778), 1 Doug. (k. b.) 21 ; 1 Smith, L. C., 11th ed., oil ; 
Pope V. Bipjs (1829), 9 B. & C. 245; Bothers v. Humphreys, supra; Partington v. 
Woodcock (1837). 0 Ad. & El. 090 ; see, further, title Mortgage. 

(5) Juans v. Elliot (1838), 9 Ad. & El. 342 ; see judgment of DexmAN, C.J-i 
explaining the dicta in Pope v. Biyys, supra. But an express attornment mey 
relate back ; see Oludmun v. Plurner (1845), 10 Jur. 109. 

(c) EmnsY. Elliot, supra; Partington v. Woodcock, supra ; Towersonx. Jackson, 
[1891] 2 Q. B. 484, C. A. The notice is the offer, and evidence of acceptance 
of or assent to the offer is necessary. Compare judgment of Bowen, L.J-i 
Towersoi^y, JacBon~Vupi' P- *187, criticism" ifruKVi v. Storey (1840), 1 Man. & 
G. lU^ see also dicta of Selborne, L.C., in Corbett v. Ploicden (1884), 2o 
Chw/£). 078, GSI, C. A. that eid^uce might be given of the mortgagees heingin 
p<abstance parties to aid authoP’”® agieement, and that it was made by 
the mortgagor ff)r them as well aJ®"' himself. 

(e) Mumcipal Permlmnt Building Society x. Smith (ISSS), 
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Xo obligation lies on a mortgagee in possession to distrain, nor 
can he be called upon so to do by the owner of an equity of redemp- 
tion, nor is he bound, on a distraint, to continue and defend at law 
any seizure he may have made (/). 

225. A mortgagor, while in possession of the land mortgaged, is, 
as lessor, entitled to distrain for rent dueip), whether the lease be 
prior or subsequent to the mortgage ; if the lease be prior to the 
mortgage, the distress is pnesumptiouc juris by the mortgagor 
as bailiff of the mortgagee, in whose name he should justify [h). 
The mortgagor under these circumstances is not liable to account 
for the rents to the mortgagee (0- 

226. A married woman, if married since January 1st, 1883, can 
distrain in respect of all her property, and if married before that 
date can distrain on property acquired by her since that date as if 
she were a Jeme soIc{h). A married woman, if married before the 
above-mentioned date, cannot distrain alone on propert}' acquired 
by her before that date, but the husband can distrain alone for all 
rent due in right of the wife : while in the case of freeholds, where 
there is a joint reversion, the wife may not improperly join in 
malting the distress (/). By statute the husband could also 
distrain for arrears due before coverture (m). 

227. Executors and administrators, when the reversion incident 
on the legal estate is vested in them, whether by the Land Transfer 
Act, 1897 (a), or otherwise, can distrain for all rent accruing due to 
them after the testator’s death (o). An executor can distrain before 


Q. B. p. 70, C. A. Collateral aCTeemeiits, however, do not bind the mortgagee ; 
see II V. Queen's Club, [1801] 3 Ch. 022, und title Landlord and 
Tenant. 


(f) Corks V. Graif (18dT), 1 Giff. 77. 

{(/) Alchorne y. (romme (1824), 2 Bing. 54 ; a lessee cannot plead “ nil hahnit 
in tenementis." If, however, a receiver be appointed, sec p. 180, iiust, and 
]Voohton V. Ilosa, [1900] 1 Ch. 788. 

(/<) Trent v. //ioa (18531, 9 Exch. 14 (where a lessor, having mortgaged his 
reversion, was permitted oy the mortgagee to receive the rent, and it was held 
that ho was thereby impliedly authorised to distrain for the rent in the mort- 
gagee’s name), approved in Snell y. Finch (18(53), 13 C. B. (n. s.) (551, where the 
assignee of an efpiity of redemption had distrained after the assignee had paid 
olf the incumbrance, but before the actual transfer; see also Christchurch, 
Oxford {Dean and Chapter) y. liuckhujham and Chandos {Duke) (18G4), 17 C. B. 
(n. s.) GOLperWlLLES, J., atp. 413; lieece v. Sirousbery (1885), 54 L. T. 133. 
The right of the mortgagor to sue under these circumstances is recognised in 
the Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (5), and see the Conveyanc- 
ing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 10; Turnery. 
Walsh, [1909] 2 K. B. 484, C. A. The mortgagee can only interfere by t iking 
the steps mentioned in the previous paragraph (mortgagees distraining) and 
thus rebut the presumption. 

fi) Kt parte II dson (1813), 2 Ves. & B. 252; Trent x. Hunt, supra, 
ilc) Married AVomon’e Property Act, 1882 (45 & 46 Viet. c. 75), s. 12. 

(/) See Bullep on Distress, 2nd ed., pp. 56, 57. 

(m) Stat. 32 Hen. 8, c. 37. s. 3 (1540). See OynrVs Case (1587), 4 Co. Rep. 
48 b, 51 a. Por husband’s right by estoppel to distrain, see Howe v. Scarrott 

(1859), 4 II. &N. 723, © lE 

(a) 60 & 61 Viet. c. 65, ss. 1, 3. 

(o) 2 Bnc. Abr., tit. Distress, A. 
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Distress. 


Skct. 4. 

Who may 
Distrain. 


Guardian'. 


Receivers. 


probate. Administrators, however, in spite of the doctrine of the 
relatinpj hack of the letters of administration to the date of death, 
cannot distrain before the grant (;)). An executor or administrator 
of any lessor or landlord can distrain for rent of any kind in arrear 
at the time of a testator’s death, and such distress may be made 
after the determination of the term, provided it be within six 
months of such determination, and during the continuance of the 
possession of the tenant from whom such arrears became due((/). 

228. Guardians of property appointed by the courts or under 
statutory authority may be entitled to make leases in their own 
names, and can then distrain (r). Guardians at common law 
in socage) have a sufficient interest to let the ward lands during 
minority, and can distrain and defend in their own names (a). 


229. A receiver, appointed by the High Court, has a power, 
where necessary, to distrain for rent, and need not apply first 
to the court for a particular order for this purpose, although 
this course should be adopted by him when a doubt arises as to 
who has the legal title to the rent, the subject of the distress, 
as the receiver must distrain in the name of the legal owner {/^). 
The receiver, however, can issue distress and justify in his own 
name where the tenant has attorned to him personally, or ^Yhe^e 
he has in his own name granted a lease (c). Attornment to a 
receiver does not enure to the benefit of the person who is ultimately 
found to have the legal estate (d). A receiver can even distrain 
where a purchaser under the court’s order has paid the purchase- 
money before the execution of the conveyance ; in this event he is 


(;0 ^yhiUhea<l v. Taylor (ISIJfl), 10 A(l. & El. 210 ; JVooUcy V. Clark (1822). 5 
11. & Aid. 744. The probate refers back to the testator’s death {Klny v. florsley 
{[uhahitauts) (1S07), 8 East, 40.>, Lord Ellexhorougu, C.J., at p. 410). 

(7) Civil Procedure Act, 1S33 (3 & 4 Will. 4, c. 42), ss. 37, 38. At common 
law there was no such right; a similar right was first confened by 
(1540) 32 lien. 8, c. 37, s. 1, but that statute does not apply to a person 
in fee and demising for years, reserving a rent (Presrott v. i/yacAe?* (183-). 
li. & Ad. 849). 

(r) See title Ixfants axb Ciiilduex. . 

(a) Bedfll v. Constahlt (1608), Vaugh. 177 ; P. V. (1835), 3 Ad. & 

o9~,2>er Lord Dexman, C.J., at p. 610. .q. 

[h) Pitt V. Siioivden (1752), 3 Atk. 751 ; Bennett v. Pohins (1832), 5 C. & I • ' ’ 
Jnstki V. James (1899), 15 T. L. It. 181, C. A., y)er CiiITTY, L.J., at p. 18— 
Brandon v. Brandon (1821), 5 Madd. 473, it is suggested that if n 
distrain for rent in arrear for more than a year, an order of the court is ne - 
sary. If an order of court were ordinarily necessary the object of 
ship order might be frustrated by the tenant removing his goods 
order could be obtained, or while the court was not sitting, also 

Harper (1910), 26 T. L. R. 264, C. A. As to the necessity for an order 
case of a receiver appointed under the Titlm Act, 1891 (54 Viet. c. 8), 
Rentcharge Recov« 

^*ol. III., County 

(c) Hughes v. Hughes (1790), 1 Ves. 162 ; Dancer v. Hastings (1826), 4 
The usual form of order is that the tenant do attorn and 

an*ear and growing rents to the receiver ; see Yorkshire Banking Co. v. 

(1887), 35 Ch. D. 125. /.rpntes^ 

(d) Evans v. Afathias (1857), 7 E. & B. 590. The attornment creaw 
estoppel between the actual parties only. 


appoinuea unuer cno xune.iicc, loyi 

ery Rules, 1891, r. 20 ; Statutory Rules and Orders R® ’ 
7 Court, England, p. 578 ; and title Ecclesiastical 
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regardeJ ns a trustee for the purchaser, and will be restrained from 
tanking out the distress to the purchaser's detriment (c). 

A private receiver or agent has not by virtue of such appointment 

any power to distrain, nor does an authority to tenants “ to pay rent 

to an agent whose receipt shall he their discharge” confer this 

right (y). A receiver can, however, he appointed either in a 

mortgage deed or by a separate instrument with a power of 

distress under an attornment by the mortgagor, although the 

instiumcnt on its face discloses the absence of an\' reversion in 
the receiver {<f). 

A receiver appointed under the provisions of the Conveyancimr 
and Law of Property Act, 1881, has a statutory power of distres&\ 
and after his appointment the mortgagor camiot thenceforward 
himself distrain, even if the receiver has been negligent in col- 
lecting the rents, or has declined to distrain himself or allow the 

moitgagoi to distrain personally, as long as the receis'ershin is in 
force (//). 


Sl -XT. 4. 

Who may 
Distrain. 


230. Corporations sole can distrain according to the nature of Corporations, 
then estate (i). Corporations aggregate also have the same power 
of distress at common law, while by statute their rights are extended 
to the recovery of rents seek, chief rents, and rents of assize!/.). 
Corporations distrain by a bailiti, whose appointment may be by 
writing, not under seal (/) ; an officer of a corporation (such as the 
director of a company) distraining can only justify as bailiff, and 
not otherwise (m). 


231. Churchwardens and overseers of the poor of a parish can Churdi- 
hold pioperty purchased or leased by them, so that the lei^al estate .mtl 

and right to distrain vests in them as a corporation of a particular 
kind, and any one churchwarden or overseer can authorise a distress 
without the concurrence of the others (?i). 


(e) lie Pou'ers, Mayihtj/ v. Archdale (1890), G3 L. T. G26. 

k -r.v .SVteiy (1833), 9 Bing. G08. The receiver could only distrain as 

bailiti to his principals, and tho instrument in question in this case gave no 


: V 11 lu, cv An agent wouia, noweve 

to justity m his principal’s name ; see Trent v. Hunt (ISoS). 9 Exch. 14. 

(y) Jolly V. Arbuthnot (1859), 4 Be G. & J. 224 ; Dancer v. llaetinys (1826), 

Chelmsford, L.C., in the first-mentioned case left it doubtful 
II attornment to a receiver (without a formal power of distress) created an 
ostoppeU when the absence of the reversion was apparent in his title. 

(5) Unveyancing and Law of Property Act. 1881 (44 & 45 Viet. c. 41), 
V f^’’‘^«<(1884), 51 L. T. 7G4, and Woohtoa v. llm, [19(111] 

1 tb. <88. i wo parties cannot have a concurrent right to distrain for tho same 
arrears of rent. 

(/) See Bullen on Distress, 2nd ed., p. 84. 

^) Dundjmd and Tenant Act, 1730 (4 Goo. 2, c. 28), s. 5. 

(/) Bac. Abr. Corporations, E (3) ; see Cary v. Matthews (circa 1GS8\ 1 Salk. 
IJl, note, Ex. Ch. ; Smith v. liirminyhum Gas Co. (1834), 1 Ad. & El. 526 
(»0 Iloyarth v. Jennings, [1892] 1 Q. B. 907, C. A. 

<=• ‘2)> : Gouhhwm-th V. Kni,jkU 

(1843), 11 M. & w. 337. 
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Distress. 


Sect. 4. 

Who may 
Distrain. 

Sequestrators, 

tVbat mav 
and wliat 
niav not 
be distrained. 


232. Sequestrators of ecclesiastical benefices can levy a distress 
in the same way as the incumbent might have done had the benefice 
not been under sequestration (o). 

Sect. 5. — Jl’hat may aud u'hat may not he Distrained. 

Svb-Sect. General Jhile. 

233. Under the common law a landlord can primu fade 
seize and distrain for rent in arrear all goods and chattels 
found on the premises out of which the rent issues ; the 
goods and chattels may be the property of the tenant, or of a 
stranger, the landlord being entitled to have recourse to all 
chattels actually on his tenant’s premises without reference to their 
ownership (a). The rule, however, applies only to goods and 
personal chattels, while chattels of an incorporeal nature and 
incorporeal hereditaments, such as advowsons, rights of common, 
fairs, tithes, markets, privileges, franchises, and patent rights, are 
incapable of physical possession and seizure, and cannot be the 
subject of distress, although the actual goods the subject of these 
rights may be taken {b). 

Moreover, in the case of personal chattels certain exceptions have 
been engrafted upon the general rule both by the common law and 
by statute (c) : these exceptions depend in j^art on the person in 
whose possession, or the place wherein, the goods may be found, and 
in part on the nature of the goods themselves. But anyone 
claiming the benefit of one of these exceptions must satisfy the 
court that his case falls within it. These exceptions are stated 
in the form of rules and not of principles, and the court will 
not travel beyond the definitions of the exceptions prescribed (d)- 


(o) Sequestration Act, 1849 (12 & 13 Yict. c. 67), s. 1; and see title 
Ecclesiastical Law, jufst, as to sequestration generally. ^ .. 

(«) 3 Bl. Com. p. 8; Gilbert on Distresses, p. 3o; Gorton v. Fallmer 
4 Term Rep. 565; Gilman v. ElUm (18J1). 3 Brod. & Bing. 75; 

Greunry (1836), 1 M. & W. 633. and (1838) 3 M. & W. 677, Ex. Ch. ; CVam^r 
V. Mott (1870), L. R. 5 Q. B. 357, per Blackbuk^, J., at p. 360; 
hlholt (1876), 1 Q. B. D. 210 ; Clarke v. MUlirall Dock Co. (1886). 17 Q. B. v- 
494, C. A.; Challoner v. Ruhinson, [1908] 1 Ch. 49, C. A. “The rule grows 
out of the relation of landlord and tenant and out of the nature of tho thing 
itself {p^T Dall^vs, C.J., in (Ulman v. Elton, supra) \ see also 
of Blackburn, J., in Lyons v. Elliott. See as to the goods of strangei’s, p. 1 ’ 
jiiist ; and as to goods comprised in a bill of sale, see title Bills of ■-AI^' 
Yol. III., p. 70. , 

(b) Co. Litt. 47 a ; British Miiioscope and Bioyraph Co., Ltd. v. Homer, [Itl J 
1 (h. 671. In this case the actual chattels, tho subject of letters patent, we 
seized without objection, but an injunction was granted to restrain i 

contrary to the tenns of such letters patent. In Horsford v. Webster {IS-ioh 
Cr. M. & R. 696, it was stated that the ‘ ‘ eatage of grass ’’ could not be distrain 


: ; 1 Smith, L. C., 11th ed., 437, where the leading 
law exceptions are precisely stated. Other exceptions are stated by 
B.. in Muspratt v. Gregory (1836), 1 M. & W. 633, 645. Bee especiaUT 
judgments of Lord Herschell, L.C., and Lord Esher, M.R., in J 
Mil! wall Dock Co., supra, and tho judgment of the court in Challoner v. Root » 
supra, citing the dictum of Lord Herschell, L.C., that both the jjg, 

of distraint on strangers’ goods and the exception in question were anorna 



Part II.— Distress for Rent. 


133 


Of tliese exceptions some are absolute and some are conditional, 
that is, the goods within them can only be taken if there is no otlier 
sutlicient distress (c). It does not matter in whose possession the 
demised land may be ( f). 

234. At common law growing corn etc. could not be distrained ((/), 
but now by statute the landlord may seize, for arrears of rent, all 
sorts of corn and grass, hops, roots, fruit, pulse, or other product 
growing on any part of the land demised (A). 

235. At common law sheaves or cocks of corn were not 
distrainablelO, but now by statute sheaves or cocks of corn, or 
corn loose or in tlie straw, or hay lying in any barn or granary or 
upon any level stack or rick, may be seized and may be detained in 
the place where it shall be found, until it is replevied, and in default 
of replevy until it is sold ; it must not, however, be removed until 
replevied or sold to the damage of the owner (/i). This provision 
applies to corn thrashed or unthrashed (7). The owner of a rent- 
charge may take advantage of it, even if the goods are those of a 
stranger {ni). 


Sub-Sect. 2. — Things AhsoJutehj Privileged (//). 

(1) Consiitutiomd Privilege. 

236. The property of the Crown, whether in the possession of the 
Crown or on premises demised to a subject, cannot be taken in 
distress (a). 


237. The goods and chattels of any ambassador or other public 
minister of any foreign prince or State authorised and received 


(e) For absolute exceptions, see pp. FJo — 141, post, and for conditional 
exceptions, j)p, 141 et seg., post. 

(./ ) Iliimphrif V. Damivn (1012), Cro. Jac. 300. Where, however, two tenants 
in coinmon .sopanitoly attorned tenants by way of inortgago of e([ual nndividod 
moieties of the premises for the slmro of the rent, the inort'^agee.s were lield 
luiablo to distrain on partnership pro])erty of the two tenants on such juemises. 
rjco also (irooiii v. lilnclc (1841), 2 Man. & G. oG7, as to when an assignor’s goods 
are seized for rent due by assignee. 

(7) 1 IhdI. Abr. GG6; and Co. Litt. 47 b (note 200 of Ilargravo). 

(/i) Distros.s for Rent Act, 1737 (11 Geo. 2, c. 10), ss.8,0. For this right, see 
title Aghicultuue, Vol. I., p. 2.54. 

(/) Co. Litt. 47 a. Growing crops and sheaves of corn etc. are, however, 
generally included in the list of things absolutely privileged, .see Simjisou v. 
JIarlopp (1744), Willes, 512, 515; 1 Smith, L. C., 11th ed., 437; those must 
necessarily be damaged by removal. 

(/.) Stat. (1G80) 2 Will. & Mar. c. 5, s. 2. In default of a replevy it must 1)0 
sold within five days [Piggott v. Pirths (183G), 1 M. & W. 441, per Pauke, R., 
at p. 418), unlos.s this time i.s extended by the Law' of Distress Amendmeut Act, 
1888 (51 & 52 Viet. c. 21), which also avoids the necessity of appraisement in 
ordinary cases. See s. 5 thereof, and pp. 180, 182, pod. 

(/) Ilelasgee v. Purhridge {Um), 1 Lut. 213. 

{7/1) Johnson v. Fnnlhier (1842). 2 Q. B. 025. 

{n) As to the jiroteetion afforded to the g*)ods of undertenants, lodgers etc. 
under the Law of Distress Ameudinoiit Act, 1008 (8 Kdw. 7, c. 53), see p. 143, 

JJOSt. 

(«) herretarg of .S7(((e/or War v. Wgnne, [1005] 2 K. B. 845, where a horse 
was lent to a member of the yeomanry and distrained ou his farm. 
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Distress. 


Sect. r*. 

What may 
and what 
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Goods in 

custndv of 

♦ 

the Ijiw. 
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delivcioJ to 
j>er>ons 
exercising a 
{*ubUc trade. 


Trade must 
be a public 
one. 


as such liy the Sovereign of this country, and, in some circum- 
stances, of the domestic servants of such ambassador or minister, 
are privileged from di.stress [h). 

238. Goods in possession of tlie law, especially when seized by 
virtue of an execution, are immune from distress (c). 


(2) Troth Pririhi/c. 

239. Things delivered to a person exercising a public trade, to be 
carried, wrought, worked up, or managed in the Avay of his trade, are 
privileged from distress for rent due from the person in whose 
custody they are, such as a horse in a smith's shop, materials sent 
to a weaver, or cloth to a tailor to be made up (</). 

Delivery for the purposes of trade is essential, and this rule does 
not extend to all cases in which goods happen to he on premises for 
these purposes, although if an article to he manufactured has been 
completed, and the person wlio has tlie property in it leaves it upon 
thetiemised premises to have some alteration made, there may be 
an equivalent to delivery of the thing manufactured (c). 

240. The trade must be a public one, i.e., a trade or business 
carried on generally for the henelit of all persons who choose 
to avail themselves of it, as distinguished from a special employ- 
ment by particular individuals ; this term {i.c., public) is not 


(M Diplomatic Privileges Act. 170S (7 Ann. c. 12). s. 3, v:\nv\i is declarntory 
r)f tbe Law of Nations ( />er Lord Maxsfieli) in Trojot-f v. Both (1704), 3 Burr. 
147S). As to this prinlege, see title Coxstitutiox.vl Law, Vol. VI., pp- 

ft S'tJ. 

(r) See as to goods in ntsttulia Infis. p. 171, pt>8f. 

(<l) Shnpsoo V. Jlortopp (1 744),' Willes, 512 ; 1 Smith. L. C., 11th ed..437; 
f,,8h<on n V. Hurst {MU)), 1 Salk. 240. This rule mu.st be construed strictly, 
and the statements m Coke (Co. Idtt. 47 a) and Blackstono {3 Bl. Com. «) Jue 
to_o wide (y-^r Lord IIer.schell. L.C., in Cforhe v. Dock Cb. (1886). 

li^ Q* B. D* 404, C. A., at ]>. 500. Sec also Musjirott v. (hrtjort/ (1838), 3 
M. & \V. 077. Ex. Ch., and Joule v. Jackson (1841). 7 M. & W. 450, whore it 
IS laid down that this rule ought not to lie extended' Vavgiiax, B.. however, 
in Atkima v. drone (1833). 1 Cr. & M. 380, at p. 301, suggested that the rule 
should not be construed strictly, while Pattesox, J., in /-'iudon v. M'Loren 
(1845), 0 Q. B. 801, at p. 807, stated that the principles of this e.xeniptioii have 
been varied according to the state of trade. In Chollouer v. Bobinsnn, [1908] 
1 Ch. 40, C. A., at p. 50, the court adopted Lord IIersciiell’s statement. 
This rule is for “trade and coniinerce, which could not bo carried on if 
such things in these circumstances could he distrained for rent.” Accordin? 
to IAvllas, C.J., in dihnan v. BKon (1821), 3 Brod. Bing. 75. this exception 
is for the public benefit and convenience ; Dexm.^x, O.J., in Muapralt v. 
dregory, supra, adds “for public peace,” and Bayley, B., in Adams v. 
drone, supra, says, “interest reijnibh'coi that buyer and seller should he 
brought together”; Blackburx, J., in Ljjous v. Dllioit (1870), 1 Q- B. D* 
210, at p. 214, states that the ground is “public policy for tbe benent 
of trade.” This branch of privilege has lost most of its fonner importance hy 
the pas.singof the Law of Distress Amendment Act, 1908 (8 Edw. 7, c. 53), ae f® 
which see p. 143, j> 03 f. 

(e) Clarke v. MiUwoll Dock Co., supra ; and see the judgments of 
IlEiiscirELL, L.C., and Lord Esiieu, Al.R., therein. In this case an unfinish^t 
ship, being built for the plaintiff in a dry dock rented by the builder from tho 
defendants, was held liable to distress, as the purchaser of the ship never bad 
the right to possession at any time. 
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confined to cases such as those of an innkeeper or common carrier, 
^vhere all the public have a right to deal with the trader, hut one 
open primd jacie to the dealings of all persons indiscriminately, such 
as a butcher or trader in corn. The quantity of trade is no criterion, 
and a workman employed for wages may be carrying on a public 
trade within the meaning of this rule. The trade, however, is not 
public if carried on substantially on behalf of one employer only or 
in one particular case (/). 


Sect. 5, 

What may 
and what 
may not be 
Distrained. 


241. The trade in question must be carried on on premises either 
regularly or temporarily occupied by the trader, and must not be on 
premises occupied by the owner of the goods ; the goods, however, 
may be deposited by the trader in a public warehouse or store kept 
for this purpose {(f). They must, however, be in the trader’s 
possession for the actual purpose of his trade. So that this 
privilege was held not to extend to boats brought to salt works 
(where salt was publicly sold) and left in cuts or canals to be loaded 
with the salt sold {h ) ; nor does this privilege extend to machinery 
delivered with materials for the exercise of the trade, althougli 
the tools of trade are conditionally privileged (i), or to the imple- 
ments of storage or conveyance ( j). 


Goods must 
be in trailer's 
possession. 


» 


242. The goods must be put into the trader’s hands that he may 
exercise his trade upon them ; work and skill need not be bestowed 
upon the goods sent, if the trade in question does not involve such 


Regular trade 
must be 
exercised on 
goods. 


(/’) The Court of Appeal in Chalhmcr v. Uvhinson, [lOOs] 1 Ch. -U), C. A., 
ileclined to detiue a public trade, but Neville. J., held that a club to which 
only members or persons introduced were admitted was not carrying on a public 
trade, although the object of the club was to sell pictures on commission. As 
to publicity, see the judgments in Brown v. Sheri/! (1S34), 2 Ad. & Kl. IdS; 
(ribsoii V. Trefoil (1842), 3 (i. B. 31), and in Mnspratt v. G'm/or// (1S3G), 1 M. <t W. 
();13 (wlierc Parke, B., detined it in a judgment which was not dissented from on 
tills point), and in the Exchequer Chamber (1838), 3 M. & W. (577 (see judgment 
of Denman, C.J.). In 'Tapliutj ifc Co. v. 11 Woa (lss3), Cab. & El. 91), Cave, J., 
held that an agent who, although entitled to carry on other agency business, 
only held one agency beyond that of his regular principals was not carrying on 
a public trade. Similarly an artist wlio has been intrusted with a picture to 
work up is not carrying on a public trade so as to make the picture privileged 
from distress (Ion Kuoop v. Moss and Jameson (1891), 7 T. L. B. 500), and 
pictures deposited for sale on commission with a restaurant keeper who is 
not a commission agent are not jirivileged {Edwards v. Eox it Son (1890), 
00 J. B. 404, C. A.). In pleading this rule as a defence the publicity of the 
trade must be pleaded. See Warrant v. Hobson (1834), 3 L. J. (c. P.) Hli. 

(7) Goods sent to an auctioneer to bo sold on premises temporarily hired for 
the auction, or on which the auctioneer is trespasser, are privileged {Brown v. 
ArundtU (1850), 10 C. B. 54 ; and see Williams v. Holmes (1853), 8 Exch. 8(51) ; 
but the contrary was held where the auction was to take place on the owner’s 
Ijiemises {Lijons v. ICUiott (187(5), 1 Q. B. D. 210). See, also, title Auction 
AND Auctioneers, Vol. I., p. 520. Eor goods deposited in a warehouse by the 
trader, see MaUhias v. Mesnard (1826), 2 C. & i*. 353, and Farrant v. Hobson 
(1834), 3 L. J. (c. l>.) 140. 

//) Mnspratt v. Gregor// (1838), 3 M. & W. 677. Ex. Ch. 
i) Wood V. Clarke (1831) 1 Cr. & J. 484 ; see also p. 142, post. 

{ j) Jonh V. Jacicson (1841), 7 M. W. 450 (brewers’ casks sent to a publican 
with beer to remain on the premises until the beer was consumed) ; Muspratt v. 
drejory, 8n]>ra. As to goods in the hands of an agent, see titles Agency, 
Vol. I., p. 200; Bailment, Vol. L, p. 540. 
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Distress. 


Sect. 

What may 
and what 
may not be 
Distrained. 


Fixtures. 


eno r f S or othenrise,is 

^oods t / o n r f ® constitutes the trade in question, but 

his e.n • ? 1 of exercising 

word “ ni nnl ? ,VP<'11 them are not exempt from distress (/,•). The 

to iiifdndp f t ” 1^'* i'l "'“le sense so as 

artiXs Ip / to, “ disposed of ” (/). Sample 

prix-ile 5 er(‘n). ° PO'Toses only are not 

nvlllw’T f °u Pri">ege(l from distress, tlie instruments 

01 xehitles used for their conveyance are equally privileged («)• 

(■i) Fixtures, 

.o annexed or affixed to the freehold 

.1 ® as kilns, furnaces, cauldrons, windows, 

ve^s, Shutters, doors, chimney-pieces, anvils in a forge, and the 

1 ve (o). jNo fixtures (so long as they continue such) are distrainable 


cp\hiY /' cask or bottle deposited for storage in a wine-warehonseinau's 

Wim p (' T f AV Ai (bS-lT). 4 C. B. oio. 

o nA l indi I l^iestion in these cases is whether the goods are 

inln t ^ merely with the intent that they shall remaiu 

SZ 1 o «>^d skill bestowed upoa 

them , but m Mxles v. Furber (187^), L. lb 8 Q. B. 77. this Mu,n is dissented 

woven :— Cloth loft at a clothworker’s to ho 

it fi noiVn ' *■ ‘>'fd while waiting to be weighed 

to r) /’"" P"^tu>ed for one nigdit on tho way 

AnWpA' / K‘} ’ ^ foi- the purpose of 

^ lT‘‘ ni ^ to a factor for sale 

^ ^‘‘PO-'^itod by a factor at a 

sent tn -TwA (^/;omy,,o« y. Ma,/.{ter (iSliG), 1 Bing. '2S:i), and goods 

sa e nn7 I >‘"7i ^0 / s?nt to a factor for 

JW/rd I son oVT- i“*V 7A of a granary keeper {Matthios v. 

for sale or ^ol.] 7 r' ^ ^ commission agent to be exposed 

spA 1 .. f V A* ^840), (J (i. B. 8!H); carcases of beasts 

.^ent to <i butclicr to be slaughtered {Urou-n y. Sba i/l (bs34), 2 Ad. & El. 138); 

^oods pledpd with a pawnbroker for money advanced {Swire v. leach (1885), 
(ViL : r 1 ^ ’ turuituro sent to a depository to be warehoused for hire 

ill j ; tlie privilege of goods sent to an auctioneer, 

see V. (KS33). 1 Cr. A M. 380, aSd p. 133, note(r/): and see 

lyous\. J'Jlwtt (18.0), 1 Q. B. 1). 210, that goods are not privileged if brought 
on to owners premises to be included in a sale on such premises. Horses 
and carnages stam been held distrainable /Vanc/s v. n'y(ttt 

(liO-I), 3 Burr. 1408; Farsous v. (fiuyell, supra: see as to this latter case, 
nowever, J/i/es v. lurler. suj-ra) : and n I.nrcpa in a 


V 7/ * sujwa : see as to ems ian«i 

nowever, J/i/es \. lurler, suira) ; and a landlord can distrain horses in a 

by a tenant to an innkeeper during races (see CVosiVr v. Tomhinson 

1^*T» T 


stable let b\ 

M-.-Q\ o T- ' " ■.T,VvT “’' ""t *"““•''•'^ 1 ’'^^ uuniig races tsee oro 
(lio9), 2 Iveuy. 439). See also title Bailment, A'ol. I., ii. 540. 

L Chalfouer v. Itobiuson, [190S] 1 Ch. -19, C. A., where it was 

neld that the pictures m question were not delivered to tho plaintiff “to bo 
managed in tho way of his trade.” 

(m) Simms Manufacturiuij Co. v. TlV/iVe/.catf, [1909] W. X. 95, where a motor 

Chassis sent to an agent as a model of a type of car was held liable to distraint, 
bee also title Agency, Yol. I., p. 200. 

AToli;^?7fA7 (see the judgment of 

ALDEKSON. B tlmrem) ; U'ood v. (ffarke (1831). 1 Cr. & J. 484. at p. 498. 

[Oj to. Intt. 4| b; Gilbert on Distresses, pp. 38, 39; Simjm/i v. iMcfP 
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whether such fixtures are irremovahle or fixtures severable by a 
tenant (p). 'Whether an article, sucli as a machine, isavarcel of the 
freehokl, is a question of fact, depending on the circumstances o 
each case and principally on two considerations : first, the mode of 
annexation to the soil or fabric of the house, whether it can easily 
be removed inteqve sali'C ct coinmodt' or not, without in]iuy to 
itself or the fabric of the building; and, secondly, the purpose of 
annexation, whether it was for the permanent and substantia 
improvement of the dwelling or merely for a temporary purpose and 

the more complete enjoyment of it as a chattel ('/b In any event 
things cannot be distrained which cannot be restored in tbe same 
state in which they were before the distress and if fixtures 
are under a distress wrongfully removed from the freehold so as 
to be treated as chattels trover will lie at the instance of the 
landlord (s). A temporary removal, c.g., for repair of a lixture, 
such as an anvil in a smith’s shop or a millstone, does not destio} 

this privilege (f)* 

(4) Thi>«js hi Aiitial V^e. 

244. AVhatever is in a man’s present use or occupation irf foi 
that time privileged from distress, such as a horse when being 
ridden, or an axe being used for cutting wood, or a net in a man s 
hand (a) ; this privilege extends to a horse drawing a cart ami 


(174-1), mics, 512, 515: 1 Smith, L. C., 11th ch, 4:17 ; Pltf v. (1^21). 
4 B. & Aid. 20(5. In Bullen un Distress, 2iul ed.. p. m. throe reasons are given 
lor this rule— (1) because they form ]n\vt of the tiling ileiuisetl ; (.) )Hcau>o 
thoir removal would iujure the freehold ; (d) because their removal would uijuie 
the things themselves. See also Xihict w Smith (1702), 1 Term Kep. oOt. 

(,,) Crossleif Bros., Lid. v. Ac^ [1908] 1 K. B. sO; seo also I ronnrud 
im Posti„<j 'Co.y. Low Moor Iron Co., [1909] 2 K. B. :D4, C. 
advorti.soinont hoardings, although removable by the tenant, could not l )0 

distrained, ^ d 

(o) JlellawfU V. Eastwood (1851), G Exch. 295. This statement of 1 aiuce, i>.. 
as distinct from the decision on the actual facts of the case, has api)ro\eil 
and noted in several subsequent cases, though the 

followed in Crossley Bros., Ltd.w Lee, soi'ra; Wahivsicy v. Milne (18o. ), 

L. J. (c. P.) 97 ; V. Wood (18GS), L. B. G Exch. 257 ; Lonyhoffom v Berry 

(18G9), L. E. 5 Q. B. 12G; llolland v. Ilodyson (1872), L. B. - (■ i - d;8; 
Jlohson V. Owrinye, [18971 1 Ch. 182, C. A. : Jkynnlds v. AAihy .C hon, 
[19041 A. C. 4GG. A shop counter is not affixed f..r a “ temporary purpose 
but an 
meiit 

better enjoyment of a colliery is not distraiuablo (s 

(1870), L. B. 5 U. B. 806). ^ , 

(r) Darby v. Harris (1841). 1 Q. B. 805, in which affixed kitchen rango, 

stoves, grates, and coppers were held not distrainable ; see also Uilbei on 

Distresses, 31, 38. 

(a) Dalton v. Wlnitem (1842), 3 Q. B. 9G1. p T f 

(0 Gorton v. Falkuer (1792), 4 Term Bep. 5G5, i>cr Lord IvEXYOX, L.J., at 

^'(a) Co. Litt. 47 a; Gilbei-t on Distresses, p. 39; Read y Bark y (1597). 
Cro. Eliz. 549; if this rule did not exist there would he a pen^oUiul 
liability to a broach of the peace (see Slornj v. ^ 

Kep, i:i8). In Himpsun v, IlarU^vp (1744), ^Villos, 61J, ol<, 1 ] 

L. C., 11th ed., 437, a stocking frame being used by a weaver was e c 
privileged. 


14] A. C. 4(56. A shop counter is not affixed f..r a “ temporary purpose, 
an anchor dropped, or a carpet tacked to a floor, is distrainable (sye jw* o' 
t ill Holland v. Hodysou, stiyra, at p. 337). But a “railway or le 
er enjoyment of a colliery is not distraiuablo (seo lamer v. tanierou 


Sect. 5. 

What may 
and what 
may not be 
Distrained. 


Tilings in 
use. 
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r)l.STKESS. 


Sect. 

Wlmt may 
and what 
may not be 
Distrained. 

I.’en<hablc 

anivlc'. 


Money. 


AuiniaN. 


to the harness (h). ami to wearing apparel actually beincr worn (c) 

(o) Pcrisluihh Artvlfs. 

245. Things of a perishable nature, or sucb as cannot be restored 
again in tlie .same state and condition that tbev were before bein-^ 

taken or must necessarily be damaged by remoi‘al or severance am 

a rimih m ^ ; clistrained (,r ), nor can milk, fruit, or things of 
this niie {h) loaded with corn is not within 

(li) Mottcy. 

246. Money is not distrainalile unless it is in a ba" or in such a 
closed or sealed receptacle that it can he identified (. ), 

(7) Live Animals. 

Things ill Mhieh there can be no valuable property, especially 

vd "i"’; “''® such as deer and rabbits in tlieir 

i nno H 1 “i l^eer, however, may become valuable 

iirntii ■' (i'\ Tept 111 an inclosed ground or for purposes of 
l iolit, hotliat they can be considered the goods of tlie tenant (7). 

1 o„.s aie now considered to be liable to distress (w), as well as 
animals kept in cages (»). 

d') v7A.ku,us (IS-lO), 12 All. & KlTfiW 

c) L^,H V. tw,/,,.,.«(i7!)(i), l-eake, IJH, an,l v. Smith 1 E.p. 

oU fia hT'imro^lr idthouili merely tukea 

f / y ° r V /' privilege, p. iks.p^t. 

«•!'■ A plea of achml possoion, 
this privilege ’ ' msullicieut in the case of a dog to sustain 

yta,-4 w ftu r.rtmn I- !'• i “ 

lleidevin did not'lL ivhL tSn^ lSXSii:S:" 

to be peri.Slo ^rmoditie^^ ' 

Distress, 2n(l etl, 103. In Bullen, p. 104, grain 
1 ‘f ni instanced. 

)V Co. Litt. 47 a. 

reain nftlL? P' P = ^it. Distress. B. 097. The 

'I fonn nf 1 1 1 ^ ® be found in the original law when distress was merely 

a of pledgej see also Wilson v. Ducket, suyra. 

\l\ />n V ^ 'P Aximals. Yol. I., p. 3(ij. 

8 (’ 1^ -r? ’P)' Willes, 4G ; Morgan v. Abenjavenu,/ [Earl) (1S49). 

lono.«r ’ ", ^ considered to be reclaimed and to be ne 

ri^TKl " 2 John. & U. luO. 

omnion i «5 ^^omptions in Co. Litt. 47 a. but the modern 

T.n nf n ^ i see the discussion on this 

supra. As to dogs in actual use, see note [d], 

straying cattle, title 
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(S) llVflr <//<7 Jj'jiard, HcihliiKj, amJ Tools of Trade. 

248 . By statute the wearing apparel and bedding of a tenant and 
his family, and the tools and implements of his trade, may not he 
distrained (o), hut this protection is limited to sucdi goods of the 
total value of j-lo (p), and does not apply where tliC lease, term, or 
interest of the tenant has expired aiul possession of the premises 
in respect of which the rent is claimed has been demanded, and the 
distress is made not earlier than seyen days after such demand {q). 
Where in spite of this statute such goods and chattels have been 
taken under a distress, on complaint a court of summary juris- 
diction may direct their restoration, and, if they have been sold, may 
order the payment by the person who levied or directed the levy to 
the complainant of such sum as the court may determine to be their 
value (r). 

Bedding includes whatever is used for the purposes of sleeping 
accommodation, such as a bedstead or a mattress {«). 

If an implement of trade, such as a sewing machine, is hired by a 
husband for the use of his wife, and the wife uses it and devotes her 
earnings to the support of the household and family, the hirer is 
held to carry on a trade by the hands of his wife, so as to privilege 
the implement from distress; the fact that the imi)lement is hired 
and not the tenant’s property is for this purpose immaterial {!>). A 
cab used by a driver is an implement of trade, and so is a piano 
used by a music teacher for teaching, but a typewriter used as a 
sample by a commercial traveller is not. At least XT) worth of 
tools etc. must he left, and if only one article of greater value than 
X'5 is available for distress the protection of the statute is extended 
to such article (c). 


Si:cT. 5. 

What may 
and what 
may not be 
Distrained. 

Wciuiii" 
apparel etc. 


(b) MiscellaneoHS Statutory rrirlk<jc{d). 

249 . Where the Agricultural Holdings Act, 1008, applies, Asricnitmai 

rnachinerv 


(o) Tiaw of Distress Aineiidinont Act, 1S8S {<31 I'c 52 A ict. c. 2J.), s. 4, 
refening to the County Courts Act, 18, S8 (51 & 52 Viet. c. 48), s. 147 ; Boyd, 
Lid. V. Bllluim, [Itioa] 1 K. B. 14, where it was held that the retpiiroinents 
of s. 147 are satisfied if apparel or bedding or tools to the value of i‘5 are left 
on the* premises. 

(p) At common law wearing ui)parel, \inloss in atdual use (see Ih'sset v. 
Caldwell (17m)), Peake, 80, and Bayun \. Smith (171)4), 1 E^p. 200), and 
bedding are distraiimble, and tools are only conditionally privileged, see p. 142, 
yost. 

(</) Law of Distress Amendment Act, 1888 (51 & 52 ^ ict. c. 21), s. 4. Tho 
terniH of this proviso are aj)parently cumulative. 

(r) Law of Distress Aineudment Act, 1805 (58 & 59 Viet. c. 24), e. 4. k-ce 
also p. 200, jiost. 

(«) V. //arris, [1900] 1 Q. B. 720. , 

(h) Churchward v. Johnson (1889), 54 J. P. 320; Masters v. Iruser (1901), ho 
L. T. Oil, where Lord AlvekstoNE, C.J., said, ut p. 013, that any lawful 
possession is sutlicient. 

(o) Lavell V. llichinys, [1900] 1 K. B. 480; Addison v. SJwjdurd, [1908] 2 
K. 11. 118; Boyd, Lid. \. Bill, am, supra. Apparently an implement is some- 
thing to be used for actual work, and not merely to he shown for trade. 

(f/) The privilege treated under this heading has, perhaps, become of less 
importance owing to tho passing of the Law of Distress Amendment Act, 1908 
(8 Edw. 7, 0 . 63), as to which see p. 143, qmt. 


ami breeding 
stock. 
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Distress. 


Sect. 

What may 
and what 
may not be 
Distrained. 


Frame? and 
materials in 
te.’clile trades. 


Railway 
rolliit" Mock. 


to a distrpqq ntf n h ir matter relating 

eou.t ov a 

intrSe(ffnrT!’'°°“’ materials, tools, or apparatus 

a uhe ut n vn ’ 1 ^'*’°^® ° connection Ivith the 

ana o r 0‘- materials, 

and othe .mn 'f ‘'*6 manufacture of stockings, gloves, 

Stl, sue , ‘'‘“1 processes tltreof, 

be distraiiif t) ' '1'^’ routed or hired or not, is liable to 

e Uistianitd unless the rent be due by the owner of the sanifi or 
of any part thereof (//), ^ ^ ® 

dish^dne^ufjr^.?'’"’.". '' “ “"•oi-k" is not liable to be 

stocl- is siifl P‘y^ ^C''“nt of tim work, unless such rolling 
snfficirnti u ‘''® ownership thereof is 

consnicnonctlv n(K rT ^ thstinguishing mark 

to a Vei m, r/- protection does not, however, extend 

he t n ^ such stock, which is liable to distress ns it 

L i X in^ “AVork” is define<l 

whai-f mine, manufactory, warehouse, 

includes^ nil "Inch is any railway siding, and 

itl il ^‘‘‘"‘8 connected with a raihw.y (I). 

and i oio h!' » “•-cl<.s, carriages of all kinds, 

aiKl locomotive engines used on railways ” (wi). 


- 28). which repeal, the 

Statute botli tliP tn irn.;/r. ” , (K) v.\: -ij ^ ict. c. 0 ). In the former 

a perl’^:?he? h”; V Hein^T-' 

for this, title Agriccwui ^Vnl f ''' (‘P g-norally, 

under these sections see p. 159, pi,!" P“>' ‘P® oth«r Imutation, 

incdndediil'll.o h^tapmhUiM^clhin^ “ agreonrent ” are also 

(;/) Jln</, s. ;J0. See p. 142, y«W. 

aii' uidaX'llv'seiVed'^^ ff ‘P® f--™®®' ®“’- 

provided by c A ^'^medy before a justice of the peace is 

M p • ' i' •„• definition clauses are ss. 34 , 3 o. 

alio\itlo Slw!""; ivB S Viet. 0. 50), s. 3; see 

,unVmm-£iri«d';..r*'' under this section are to he settled by a court of 

dl “i s ie i . d ' n'l" ®- ■* “®k® summary orfers, if the 


for appeal to quarter sessions.*' ^ 

flSSc/l'i t''t Co. V. TJVsfern JJar/ffon am/ PrWy Co. 

estublishm^xnf I It " •; P- “ ‘ Work ' applies to an v 

is connected witt ^ the purpose of trade or manufacture, and which 

be pro])elIecl.” railway by sidings along which this rolling stock may 

(m) Railway Rolling Stock Protection Act, 1872 (3 j & 36 Yict. c. oO), s. 2. 


(0 
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f^ixr. 5. 

252. "Where the Gas^Yorks Clauses Act, lfi-17, has been Wibatmay 

porateii into special Acts to which the Gasworks Clauses Act, 1871, aiul^hat 
does not apply, meters and gas littin;j;s let for hire by the under- may not be 
takers for the sv;pply and consumption of gas are exempt from Distrained, 
distress, and by the Gasworks Clauses Act, 1871, meters and fittings ^ 

thereto are equally exempt for the rent of the premises where they and fittings, 
may be used when let by the undertakers, subject in each case to the 
various provisions of the statutes (»)■ A gas stove let to the tenant 
is within the words “ fittings for the gas ” in the earlier statute (o). 


253. Where the “ undertakers ” of waterworks have, on reipiest, Water pipes 
laid down communication pipes and other necessary works for the 
supply of water to a house of an annual value not exceeding 10, 
such pipes and other necessary works are not subject to distress, 
unless the occupier or owner shall have become the proprietor of 
such pipes or works (p) ; and where the Waterworks Clauses Act, 

1803, is incorporated into special Acts meters, instruments for 
measuring water supplied, and pipes and apparatus for the convey- 
ance, reception, and storage of water let for hire by the undertakers 
to the consumer are not liable to be distrained for the rent of the 
premises where they are usedC]), 

254. Where the “ undertakers ” for electric lighting, as defined by Electric light 
statute, place in any premises not in their possession any electric lines, 
meters, accumulators, fittings, \Yorks, or apparatus belonging to 
them for the purpose of supplying electricity under the statute, these 
lines etc. are not subject to distress for rent of the premises where 
the same may be (r). 


Sub-Sect Z.^Thimjs ConditiomdUi rriviJe<jtd{s). 

(1) In Oenerul. 

255. In certain cases goods can be distrained only if there Tilings 
is no other sufficient distress upon the premises (f). Ii^ ^^ch ^ 


In Eadon Estate and Mininy Co. v. Wayyon and Propertif Co. (18SC), 

04 L. T. 7J35, the iimgistrates found as a fact that the engiiio was in use on a 
branch line of the railway. 

(h) Gasworks Clauses Act. 1847 (10 & 1 1 Viet. c. 1.3), s. 14, as dealt with by 
the Statute Law Revision Act, 1875 (38 & 39 Viet. c. 00). The modern statute 
is the Gasworks Clauses Act, 1871 (34 & 35 Viet. c. 41), s. 18; see also title 
Gas. , , 

(o) GasUyht and Coke Co. v. Ilardu (1886), 17 Q. B. D. 010, C. A., whore the 
construction of the term “ fittings ” in both statutes is considered. 

(/») 'Waterworks Clauses Act, 1847 (10 & U Viet. c. 17), s. 44. 

[(j) Waterworks Clauses Act, 1863 (20 & 27 Viet. c. 03), s. 14 ; see also title 
■Water Supply. 

(r) Electric Lighting Act, 1882 (45 & 40 Viet. c. 56), s. 25 ; Electric Lighting 
Act. 1009 (9 Edw. 7, c. 34), s. 10 ; see also title Electric Lighting. 

{«) For privilege as to agisted cattle, see titles Agriculture, \ ol. I., p. -53 ; 
Animals, ibid., 380 ; as to growing crops, see title Agriculture, ibid., p. 254 , 

as to beasts of the plough, ibid., 252. . ^ ^ 

{t) iSimpson v. llartopp (1744), Willes. 512; 1 Smith, L. C., 11th ed., 43i ; 
Muspratt v. Oreyory (1838), 3 M. & W. 077. Ex. Ch. ; Lyons v. Elliott {1870), 
1 Q. B. D. 210. per Lusn, J., at p. 215. In lioberfs v. Jackson (170o), Peake, 
Add. Cas. 36, Lord Kenyon held that goods conditionally privileged could bo 


142 


Distress. 


>^ECT. 

What may 
and what 
may not be 
Distrained. 


Tools of 
tm<le or 
husbaiulrr. 


SOO.I, „„ ,1„, ii i, I",',™! UnUlTrV’ "'5 

action will Ii tori !i^t e feir conditionally privileged, no 
"Itiiaatelv it i," shoiv i w^ for 'i.ish-aii, mg thereon, even if 

I'een siiliieient in v u. i r remaining goods would have 
circiinisfmcernf 1,1 I " landlord’s claim, for the 

tide and rpncnnni i , n ‘\\ t|istiainor in sucli a case acts 
those condition'll] V /•' -i ^oods must be disposed of before 

floods conditioii-illv e^ed are sold (,r). A landlord can also seize 

on the nren distress 

availaUrai 1 nov crops) which is not immediately 

a^auable and ma^ not prove of sufficient value ultimately (^). 

(2) I/isfrnDieuis of Tra<k. 

and1LnimPn‘'tfnfr^ instruments of a man’s trade or profession 
distrainal)lp nnh- *f ijc not in actual use)(fl)are 

sufficient to goods on the premises 

carnenter Z 1 ''/" p The axe of a 

baker the ^tnol ' ^ kneading-trough of a 

a cakl W ^ even the cab of 

a cabdiuei liave been held to he within this rule(c). It is 

sJized! ^ couditional privilege and which d.o dUrainor had not 

ii/theZeT// of the *^1^0 hold that 

lay as well as an action on theZsc a°ho'^dSrZ“‘"'-^'^! 

"riml^ravenot\oeZo^^^ and' irtho" goods aiegaUy 

anif see p, ms! r. iWi (1SJ3), 11 M. &%. 710; 
thilatZ-'ini-vitle ■'•, ^.-is ndooision on 

value if iiwuHifipnt H' f are of an uncertain, imaginarr, or fancied 

eeZd 4 zu e spo may be sub ected to a 

be^n^ /elfod in snim f/'tf f" this ca^o arena caracie had 

productive till a later pLiod’. "f “ ‘^*'op of corn, which could not be 

(«) h^ee p. i;37, uute. 

lioblrts V (1792), 4 Term Eep. 060 : 

i^Ms V. Jackson, supra. As to other dietress ou the premises, see p. 141. 

Distresses, p. 33; lave// v. J/ir/tin^s, [1906] 1 K. B. 480, 

Act fifs - I ?"-o Law of distress Amendment 

hisuriviloli c 21) In ytanesv. M/m (1845), 1 C. 13. 746, where 

etc clocks, carpets, beds, boLsters, blankets 

imuleinpnt t'owld possibly be 

macMneZ??Vf ''' (1«33), 9 Bin^?. 676, a thrashing 

bp^n^ nn ^sti-ainable because there was no evidence of other goods 

1 1! ® } premises, and m Nanjett v. Mas (1859). 1 E & E 439, a farm 

labour-er a spado and fork were admitted to be within this rli in La^dl r. 
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doubtful whether ledgers, day-hooks, and papers of a business or 
professional man are distrainable under the rule (d). 

Si’D-Sect. 4. — Gooih of LixhjcrSy aii<l Stram/crs, 

257. The common law rule that a landlord could distrain for 
rent on all goods on the demised promises, even though not the 
property of the tenant (»’), has been so encroached upon that it 
hardly exists as a practical proposition of law. As already noted, 
exceptions have been grafted on to the rule in the interests of trade, 
husbandry, and public convenience (/'), and, further, a landlord may 
by his own act or conduct be estopped from setting up a right to 
seize the property of a third person. Thus, a landlord cannot 
distrain on the goods of a third person brought on the demised 
premises by himself(,^), and by his conduct he may be held to 
have waived his right of distress on a stranger’s goods, although 
there is no absolute contract between them (/O, and when a 
stranger’s goods (even a lodger's or sub-tenant’s), being lawfully on 
the premises, are lawfullydistrained hy the landlord for rent due from 
someone else, the owner of the goods is entitled to be reimbursed 
their value from the person from whom the rent was due. (0 

258. By a recent statute (h) an additional measure of protection 
has been given to certain undertenants, and to lodgers, and any 
other person whatsoever not being a tenant of the premises or of 
any part thereof, and not having any beneficial interest in any 
tenancy of the premises or of any part thereof (/). 

259. For an undertenant to be within the protection of the Act 
he must be liable to pay, by equal instalments not less often than 

liichings, [1906] 1 K. B. 480, a cab was held to bo an implement of the trade of 
a cabdriver. 

(d) Gninitletl v. King (1857), 3 C. B. (x. s.) 59. 

(e) Seo p. 132, ante. 

if) See p. 134, ante. 

{g) Patou V. Carter (1883), Cab. & El. 183 ; in this case the goods had originally 
been brought on to the premises by the third party, and wrongly removed by 
the distrainor’s servants before they were returned by the distrainor to the 
demised premises. 

(/<) llora/ml v. Webster (1835), 1 Cr. 11. & R. 090 (in this case the landlord 
was allowed to recover the proceeds of the sale of goods not in law tho subject 
of distress, such goods being acquired by the third party ; Parke, B., however, 
dissented) ; Giles v, Spencer (1857), 3 C. B. (x. s.) 244. Eor waiver, see also 
Welsh V. Hose (1830), 6 Bing. 038. 

(0 3 BI. Com. 8; ICxall v. Partridge (1799), 8 Term Eep. 308; .see also 
Edmunds V. Walliugfeurd (1885), 14 Q. B. D. 811, C. A., at p. 814; and Re 
RuiUm, Ex parte IJavIside, [19071 2 K. B. 180, C. A. See also title Contract, 
Vol. VII. . pp, 408. 409. ■' 

(/.*) Law of Distress Amendment Act. 1908 (8 Edw. 7, c. 53), s. 1. Provisions 
almost exactly similar to those contained in ss. 1 and 2 of this Act were 
contained in the Lodgers’ Goods Protection Act. 1871 (34 & 35 Viet. c. 79), but 
restricted to lodgers only. Tho latter Act was by s. 8 of tho Law of Distress 
Amendment Act, 1908 (8 Edw. 7, c. 53), repealed, “ wherever and so far as this 
Act applies.” The exact effect of this repeal is not obvious, but, inasmuch as 
the provisions of tho two Acts in regard to lodgers are almost exactly similar, 
it is thought unnecessary to state those of tho Act of 1871, and the cases decided 

under tho previous Act are treated as authorities for the interpretation of the 
later Act. 

(/) Ibid,, s. 1. 


Skct 5. 

What may 
and what 
may not be 
Distrained. 

Cooils of 
uiiilertcii.ants, 
lodgoi-s and 
^tiangers. 


Law of 
Distio>s 
Amendment 
Act, 1U08. 


Under- 

tenants. 
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Sect. 

Wliat may 
and what 
may not be 

Distrained. 


Loi,lLrci'5. 


Distkes.s. 

every actual or customary quarter of a year, a rent which would 
letuni 111 any wliole year the full annual value of the premises or 
the part thereof comprised in the undertenancy ; hut the protection 
tioes not extend to an undertenancy created in breach of any 
covenant or a-reement in writing between the landlord and his 
immediate tenant: nor does it extend to an undertenancy created 
under a lease existing at the dale of the passing of the Act con- 
tiaiy to the landlords wish in that behalf, where such wish has 
leen expiessed in writing and delivered at the premises within a 
reasonable time after the circumstances have come, or with due 
diligence would have come, to his knowledge (ai). 

260. ihe Act does not define the term “lodger,” but it is not 
inclnded in the terms “tenant” and “ undertenant ” (a), and 
piohably the word is used in its popular meaning. The onus 
of proving that he is within the statute lies on the person 
claiming protection as a lodger (o). hether the facts constitute 
the claimant a lodger is a question to be decided by the judge, 
on the facts found by the jury (p). A lodger may be an 
undertenant at the same time ; the immediate tenant must 
letain power and dominion over the house, as the master of 
a house usually does in this countr}'. The lodger may have 
the exclusive right to the rooms lie occupies and uncontrolled 
light of inp'ess and egress, hut the person letting must have 
a right to interfere witii the general control of the liouse; the 
lodger may occupy a very substantial part, but not the whole, of 
the house (f/). It is not absolutely essential that the immediate 

(»0 Law of Distress Amendment Act. liJOS (S Edw. 7. c. 53). ss. 1, 5. 
ihe ilate of the pa.«sitjg of this Act was December L’lst. 1908, although the 
statute did not come into operation until July 1st. lUUU ; apparently the 
cxeinjition applies to underleases made before the earlier date, but whether 
in such case it was the landlord’s duty to give notice before the latter date 
seems doubtful. 

(«) Ibid., 8 . 9. 

1*0 b C. A. See also Thiraitesr. 
Jiildni;/ (1SS3), 12 (b B. D. 4 . C. A., /«-/• BowEX, L.J., at p. 7. See Btnsimj v. 
Kinmqi (1S9S). 14 T. L. II 344. 

(/>) Morfon V. Palmer, supra, p,r BuETT, L.J., at p. 9; and see ptr 
Lixdley. ly.J., at p. 11. 'Ihe question of the exact tlomiiiion or control of the 
landlord is one of tact to be decided bv a jury or justices who are judges of 
fact (Am V. sttphcnmn (1882). 9 (J. B. D. 245, per Field. J.. at p. 249). 

( 7 ) ^66 the cases cjuotod below, which, however, are either cases decided 
under the Lodgers’ Goods Protection Act, 1871 (34 & 35 Viet. c. 79), or registra- 
tion cases ; and as to the I'ight of control being the essential point, see Kent v. 
I'lKall, [19UG]^1 K. B. ()0, <0, A. (a registration case). In Phdiipi 

V. Unison (1877), 3 C. P. D. 2G, wliere the lodger occupied the whole of the 
house, save a housekeeper's room occupied with a few attics by the latter, who 
slept on the premises, the jury were held entitled to find the lodger within the 
statute. In Morton v. Palmer, supra, where the immediate tenant, although 
originally in occupation, had let the whole of the house in question to the 
plaintiff and to one other, a new trial was ordered to determine whether such 
tenant had resigned the possession of and control over the house. In Toms v. 
luikett (1847), 5 C. B. 23, M.\ule, J., said, “ The distinction between lod^r 
and occupier is that “ where the owner of a house takes some pei'son intohia 
house, who occupies a room, and has the right of ingress and egress, yet if the 
owner retains his general character of miister of the house that person so 
occupying is a lodger” ; see also judgment of Blackburn’, J., in Allan v. 
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tenant or his agent sleeps on the premises (r), but the lodger must 
do so to come within the protection of the statute, so that mere 
occupation of premises for business purposes in the daytime is 
insufficient (s). 

261 . The protection given by the Act does not apply (0 to 

(a) Goods belonging to the husband or wife of the tenant whose 
rent is in arrear ; (b) Goods comprised in any bill of sale, liire- 
purchase agreement, or settlement made by such tenant; (c) Goods 
in the possession, order, or disposition of such tenant by the consent 
and permission of the true owner under such circumstances that such 
tenant is the reputed owner thereof (») ; (d) Any live stock to which 
the Agricultural Holdings Act, 1908, s. *29, applies (.r) ; (e) Goods of 
a partner of the immediate tenant ; (f) Goods (not being goods of a 
lodger) upon premises where any trade or business is carried on in 
which both the immediate tenant and the undertenant have an 
interest; (g) Goods (not being goods of a lodger) on iremises used 
as offices or warehouses where the owner of the goot s neglects for 
one calendar month after notice (which sliall lie given in a like 
manner as a notice to quit) to remove the goods and vacate the 
Premises (y); (h) Goods belonging to and in the offices of any 
company or corporation on premises the immediate tenant whereof 
IS a director or officer or in the employment of such company or 
corporation (a). 

It is competent for a stipendiary magistrate, or two justices, 
upon hearing the parties, to determine whether any goods are in 
fact goods included in exceptions, (e), (f), (g), (h) (/>). 


Si:cT. .") 

What may 
and what 
may not be 
Distrained. 

Goods cx- 
chided from 
tlie protection 
of the Act. 


Liverpool Overseers (1874), L. E. 9 Q. B. 180; see also other cases under title 
liLECTiONS. In Nm v. Slephenson (1882), 9 Q. B. D. 215, tbo court held the 
1 ospona*-nt to be a lodger where she occupied the house, except a shop, herself took 
in iongers, and acted as caretaker of the shop on behalf of the immediate tenant. 
In yWjy y. (1881), 8 Q. B. D. 195, 210, C. A., at p. 219, Jessel, M.R., 

+1!^^' k , ® lo^^gings, where the owner of the house does not lot 

ne whole of it, but retains a part for his own residence, and where he does not 
let out the passages, staircase, and outer doors, but gives the inmates a right of 
ingress and egress, and retains to himself the general control with the right 
o interfering, such as to turn out trespassers, the inmate, whether he has or has 
not the exclusive use of a room, is a lodger” ; Brett, L.J., on p. 285, also 
speaks oi an owner, not residing in a hou.so, but by bis servants performing 
duties or retaining control; see also per Coiton, L.J., p. 241. 

Tin ® A., and Kent v. 

w 7 ^ ’ ^ (koth registration cases); Morton v. 

(1“1); “1 /'• J- (a- B.) 7, C. A. ; P«,e v. Vallis (1903), 19 T. L. E. 393. 

V. Bone (1884), 13 Q. B. D. 179. 

t) Law of Distress Amendment Act, 1908 (8 Edw. 7, c. 58), s. 4. 

mtorpretation given to this sentence in bankruptcy matters, 
eeo title Bankuuptoy and Insolvency, Vol. II.. pp. 178-181. 

(X) See Agricultural Holdings Act. 1908 (8 Edw. 7, c. 28), s. 29, and 
p. 140. «;de; also title Agriculture, Vol. I., p. 252. 

r( « to quit, see title Landlord .vnd Tenant. 

[a) See for company and corporation and intei^iretation of director and 

ofheer, titles CopANiES. Vol. V. ; Corporations. Vol. VIIL, p. 825 . 
ib) Law ot Distress Amendment Act, 1908 (8 Edw. 7, c. 58), s. 2. Compare 
0 powerfl (p. 147, po4) of a magistrate or magistiutos after service of tho 
declaration and inventory : presumably a civil action is necessary to test 
questions arising under headings (a), (b), (c), (d). 

H.L. — XI. T 
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Dcflai ition 
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InTcntory 
must be 
annexed. 


When decla- 
ration to be 
made. 


262. If any superior landlord (r) levies or authorises the levy 
ot a (iistress on any goods of any ])erson protected by the Act for 
arrears ot r.-nt due to such superior landlord by his immediate 
enant (r/) any peivon so protected may serve such superior landlord, 
or the hailiti or otlier agent employed by him to levy such distress, 
^Mlli a declaration in writing, setting forth that such immediate 
tenant has no right of property or beneficial interest in the goods so 
distrained or threatened to he distrained upon, and that such goods 
are tlie proiiertyor in the lawful possession of such person, and are 
not p)ods or live stock to which the Act is expressed not to apply (#’). 

tliepeison serving the declaration is an undertenant or lodger 
he must also set fortli the amount of rent (if any) then due to his 
immediate landlord, and the amount of and times at which future 
instalments of rent will become due, and the declaration must 
contain an undertaking to pay to the suiierior landlord any rent so 
due or to Ijecome due to his immediate landlord until the arrears of 
lent in respect of which the distress was levied or authorised to be 
Ie\ied have been paid off (/ ). The declaration need not, if no rent 
is due, in terms say so, and if a declaration does not state that any 
rent is due it will be read as stating that no rent is due (//). 

lo the declaration must be annexed a correct inventory subscribed 
by the peison so claiming protection of the goods referred to in the 
declaration ; and if any such person makes or subscribes such declara- 
tion and inventory knowing the same or either of them to be untrue 
m any rnaterial particular lie will be guilty of a misdemeanour (/i)* 
ihe declaration must be subsequent to the seizure or threat of 
seiziue, so that a declaration made in consec uence of one distress 
IS not available for a second distress, even if t le facts in the declara- 
tion originally made are still correct at the time of the second 
distiess (i). The statute does not specify any time within which 
the declaration must be served, but i'f the landlord proceeds 
to sell within the five clear days mentioned in ‘2 Will. & 
sess. 1, c. 5, B. 2 ( /), an action will lie at the suit of the 


(c) Superior landlord ’ iiicluclcs a landlord in case:=i where the goods la 
question are not those of an undertenant or lodsrer fLaw of Distress Amendment 
Art. 1J)0S (S Edw. 7. c. 6:i), s. il). ^ 

(<!} As to the meaning of “ immediate tenant.” see p. 144, autf. 

(r) Law of Distress Amendment Act. 1<)0S (8 Edw. 7, c. 53), s. 1. 
include furniture and chattels. Beneficial interest is not defined in the Act. 

(/) Ibi>l. ; as to the undertaking, see p. 147, post. For form of declaration 
by lodger, see Encycloii^edia of Forms, Vol. VIE, p. 704. 

Cv) A’.r parte Hurris (1885), 10 Q. B. D. 130, C. A. (a case under the Act of 
18il, where it was also held that the declaration need not state that the 
declarant is a lodger, that Act applying to lodgers only). 

[h) 1 hv!. ; where a proper deciaratio'u was made and signed with a statement 
that ‘ the list of articles hereto annexed is a correct inventory.” and the inven 
tory was written on the same piece of paper, but not otherwise signed or su^ 
scribed, the inventory was held (under the Act of 1871) sufficiently subscri^ 

within the Act v. Fulham and Ha }np$t€(xd FropeHy t'o.i [190o] 

KB. 431). t ^ 

(t) Thwaites V. Wilding (1883), 12 Q. B. D. 4, C. A., confirming decision^ 
divisional court (1883). 11 Q. B. B. 421. The rights of the parties mmst OQ 
ascertained at the moment the distress is levied (per Bowen, L.J., at p. V- 
(/) See p. 180, 
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lodger, although the lodger has not served any declaration and 
inventory (A*). 

263 . If any superior landlord, or any baililf or other agent 

employed by him, after being served ^Yitil the before-mentioned 
declaration and inventory, and in the case of an undertenant or 
lodgei, after such undertaking as is mentioned above has l)een given, 
and after ^ payment or tender in accordance therewith of rent 
then due (if any), levies or proceeds with a distress on the floods of 
any person protected by the Act, he will be guilty of an illegal 
distress, and any person so protected may apply ’to a justice^’of 
the peace for an order for the restoration to him of such goods; 
the hearing of the application will be before a stipendiary 
magistrate, or before two justices where there is no stipendiary 
magistrate (f). The magistrate or justices cannot award damages 
tor illegal distress (m). The superior landlord will also be liable 
to an action at law at the suit of the person so protected (a), and 
so will the bailiff (o). ^ 

264 . In cases where the rent of the immediate tenant of the 
superior landlord is in arrear, such superior landlord may serve 
upon any undertenant or lodger a notice (by registered post 
addiessed to such undertenant or lodger upon the premises) 
stating the amount of such arrears of rent, and requiring all 
future payments of rent, whether already accrued due or not, by 
such undertenant or lodger to be made direct to the superior 
landlord, until such arrears shall have been duly paid, and such 
notice will operate to transfer to the superior landlord the right 
to recover, receive, and give a discharge for such rent(p). 

265 . For the purposes of the recovery of any sums payable 
y an undertenant or lodger to a superior landlord under such a 


{k) Sharn V. Fowle (1884). 12 Q. B. I). 385. In this case the declaration 
was served the day after the sale; Cave, J. said at p. 388, “ It seems to mo 
nnina eiial when the .subsequent declaration was actually served, for after the 
sa e o the goods the service of the declaration became an idle ceremony.” 
n any event a lodger has an action against the landlord for excessive distress 
{^oe l' ishfr V. Aluur (1826), 2 C. & P. 374). 

{1} Law of Distress Amendment Act, 1908 (8 Edw. 7, c. 53), s. 2. The 
magis la G inquires into the tiaith of both the declaration and inventory and 
ma es such oider for the recovery of the goods, or otherwise, as may be just. 

V. Vorling Son, [1905] 2 K. B.. 501, wer Lord Aevekstone, O.J., 

OX p. OUt* 

fa) Law of Distress Amendment Act, 1908 (8 Edw. 7, c. 53), s. 2. 

(0 Lowe v. Dorlmg Son, [1900] 2 K. B. 772. C. A. See also judgment of 
Loid Alveustone, CJ.J., iu the divisional coui-t, [1905] 2 K. B. 501 ; in the C. A. 
1:' 1 dissented. In Page v. Vattie (1903). 19 T. L. R. 393, Darling, J., 

e at no such action would lie against the bailiff or solicitor acting, but this 
decision must be regarded as overruled by the later case. ^ 

1 /q Law of Distress Amendment Act, 1908 (8 Edw. 7, c. 53), s. 6. This pro- 
vision 18 quite new ; it is noticeable that nothing in this section apparently 
in\a 1 ates a distress on the immediate tenant after such notice has been given 
or e upon, although the marginal note in the statute says “ to avoid dis- 
ross , nor is any provision made for an undertenant or lodger to take 
pro^e mgs corresponding to interpleader, if informed by the immediate tenant 
a he superior landlord’s notice is in any way wrongful. 

L 2 
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SEn. 

What may 
and what 
may not be 
Distrained. 


Earliest time 
for distress. 


When a 
demand is 
necessary. 


notice or under the undertaking before mentioned, the undertenant 
or lodger is deemed to be the immediate tenant of the superior 
landlord, and the sums payable are to be deemed to be rent; 
but, wliere the undertenant or lodger has, in pursuance of any 
such notice or undertaking as aforesaid, paid any sums to the 
superior landlord, he may deduct the amount thereof from any 
rent due, or which may become due from him to his immediate 
landlord, and au_y person (other than the tenant for whose rent 
the distress is levied or authorised to be levied) from whose rent 
a deduction has been made in respect of such pa3'ment may 
make the like deductions from any rent due or which may become 
due from him to his immediate landlord (7). 


Sect. 6. — When Distress may he made, 

266. A landlord may not distrain until rent is in arrear 
until it is ascertained, due, and unpaid) (r), but rent, although pre- 
viously demandable, is not actually due until the last instant of 
the due day, so that the earliest period at which a distress for 
rent may be made is on the day following that on which it falls 
due (s). Rent is primd facie not due till the end of each year of a 
term, but in practice the due date is generally provided by agree- 
ment (0. and by this means or by custom rent may be payable in 
advance, so that in default of payment distress is legitimate at the 
beginning of each quarter or other period (h). Agreement may also 
postpone the right to distress (r). 

267. The making of a distress in itself constitutes a demand, so 
that an actual previous demand is generally unnecessary, bnt by 
agreement it may be provided that no distraint may be made without 
a previous demand, or only at a fixed or reasonable time after 
demand (?/). A demand in fact is also requisite in the case 0 
a penal rent, or where the time for payment is at the election 0 


(r^) Law of Distress Amendment Act, 1908 (8 Edw. 7, c. 53), 


s 3. 

\fl) ijixw ui i\.menaraeni Aci, luuo i^aw. 4, c* oojf 

superior landlord, if this notice is not acted upon, is apparently entitlea 
distrain on the undertenant or lodger direct. 

(r) 3 Bl. Com. s. 7. 



Lefthij V. Mills (1791), 4 Term Eep. 170, 174 ; Dibble v. Bowater (1853), 2 
564. 

t) See title L.\ 2 a)LORD and Tenant. . « m Ret). 

^«) Lee V. Smith (1854), 9 Exch. 662, andEaeWey v. ray/or (1788), - 
600, where a custom was proved that a half-year’s rent was payable on ^ 
the tenant’s entry into possession ; see also Walsh v. Lonsdale (18S-)» 

D. 9, C. A., and p. 123. ante. ^ nsl5). 1 

(x) Giles V. Spencer (1857), 3 C. B. (n. s.) 244 ; Horsford y. 

Cr. M. & E. 69A But to negative the common law right of distress exp - 
must be inserted ; an affirmative special right of distress does not oue _ \ 

iver Sivale Brw and Tile IPorA'S, Ltd. (1883), o- 


mon law right {Re Ri 

Hut 23; 

{y) Browne v. Dunnery (1617), Hob. 208 ; KLid v. Ammery (Ihlob 
Witty V. Williams (1864), 12 W. E. 755 ; see p. 121, ante. 
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the landlord, although no interval may on the construction of the 
agreement necessarily intervene between demand and the levy [a). 

268. The latest time for distress is considered hereafter {h), but 
in any event a landlord cannot distrain after his reversion has 
expired (c), nor after he has resumed actual possession under an 
equitable right of re-entry (d). 


Sect. (!. 

When 
Distress 
may be 
made. 

Latest time 
for distress. 


269. Distress for rent may not be at night (r); night for this Must not be 
purpose is the interval between sunset and sunrise, and not between ™ 

dusk and daybreak (/), and, if necessary, the time of sunset and ‘ 
sunrise must be proved as a fact {(i ) ; a landlord who prevents 
removal by a third party during the night so that he may distrain 
in the morning is not guilty of conversion (li), though he may be 
liable to an action of trespass (i ) ; nor may a distress take place 
on Sunday (j), although a distress thereon is an irregularity which 
may be waived {k), and although a distress for rent due on a Sunday 
may be levied on the Monday following (/). 


270. Distress may be made for any rent in arrear or due upon statutory 
any lease after the determination of such lease in the same manner (listreiss after 
as it might have been made but for the determination of such term.*^*^'^^ 
lease whether the lease be for life, for years, or at will(m); provided 


(а) MaUam v. Arden fl833), 10 Biug. 299 ; primd facie the tenant by liis 
bargain ought to be at nand to pay his rent when due. See also C/orlcnv. 
UoIJ’ord {\S-iS), 2 Car. & lur. 540; irjY/i'aoKs v. Holmes (1853), 8 Exch. 801; 
London and Westminster Loan and Discount Co. v. London and North Western 
Rail. Co., [1893] 2 Q. B. 49, where the question of “ rent in advance if required 
hy the landlord ” was considered. 

(б) See p. 151, jjosf. 

fc) See p. 125, ante. 

[d) Murgatroyd v. Silkstone and Dodsn'orth Coal and Iron Co., Ex parte 
Charlesworth (1895), 65 L. J. (cn.) 111. In this case the hindloid had entered 
under an interim order of the court, and was thereby held disentitled to distrain 
on the goods of third parties on the premise.s in question. 

(c) Co. Litt. 142 a; Com. Dig. tit. Distress, A (2). Distress for damage 
feasant may be at night, otherwise the cattle may escape (Gilbert on Distresses, 
p. 49 ; Tinckler v. Prentice (1812), 4 Taunt. 549, per Gibbs, J., at j). 554; 
Aldenhurgh v. Peaple (1834), 6 C. & P. 212; Lamh v. Wall (1859), 1 E. & F. 
503). 

(/) Tuiton V. Darke (1860), 5 H. & N. 647 ; Nixon v. Freeman (1860), ihid. 
652. 

{y) Collier v. Nokes (1849), 2 Car. &Kir. 1012, as the court does not take judicial 
notice of the hours in the calendar. In Tutton v. Darke, supra, the question was 
not decided whether the time of sunset or sunrise must be deteiinined 
astronomically or by practical observation. 

h) England v. Cowley (1873), L. R. 8 Exch. 126. 

i) Ibid., per Kelly, O.B., at p. 132. 

j) Sunday Observance Act, 1677 (29 Car. 2, c. 7), s. 6 ; Werth v. London and 
Westminster Loan and Discount Co. (1889), 5 T. L. B. 521. 

{k) See last-mentioned case, which, however, has been criticised, and Perring & 
Co. V. Emerson, [1906] 1 K. B. \,per Wills, J.. at p. 6. 

(/) Child V. Edwards, [1909] 2 K. B. 753, where Ridley, J., held that by 
the common law pajment of rent on a Sunday was not illegal. 

(7/1) Landlord and Tenant Act, 1709 (8 Ann. c. 14 (Rutf. c. 18 in Revised 
Statutow)), B. 6. Before this statute it was usual to provide that the last half- 
year’s rent should be paid on some day before the detoiinination of the lease, 
so as to enable the landlord to distrain before the removal of the tenant; see 
Co. Litt. 47 b. 
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Distress. 


Sect. g. 

When 
Distress 
may be 
made. 


Po>>e>.sii)n 

inust he 
of tenant. 


New tenancy. 


Determina- 
tion of 
tenancy. 


Holding over. 


that sucli distress he made within six calendar months after the 
determination of the lease, and during the continuance of the 
landlord s title or interest, and during the possession of the tenant 
from whom such arrears became duet«). 

file possession in question must be that of the tenant, unless an 
executor or administrator enters on the land as such representative 
dining the term and holds over; mere continuance of occupation 
l)v a testator s wife or servant does not constitute a possession bj 
the tenant within the meaning of the statute, even if the wife or 
oUier occupier becomes the representative of the late tenant after a 
distress (o). In any event, the statute cannot apply to a tenancy 
at ^ylll which has been determined by the tenant's death (p). 

Nor does the statute apply where a new tenancy is created 
between the same parties before or at the expiration of the old 
tenancy, even if the new tenancy relates only in part to the original 
piemises; the test is whether the tenant continues in possession 
under a new right and title or not (7). 

Ihe statute does not apply where the tenancy has been put an 
end to b}' a tenant’s own wrongful disclaimer or by forfeiture (r), 
blit it applies to determination by lapse of time, and, probably, by 
notice to quit(.s); the continuance of the possession need not be 
tortious (0, and is not confined to a holding over of the whole of 
the premises (a). 

Possession by the tenant after determination of the term is 
evidenced by the keeping of the premises as the party's own, to the 
exclusion of otlier people ; a small thing, if left on the premises 
with a view to maintaining the tenant’s retention of possession, will 


(h) Landlord and Tenant Act, 170!) (8 Ann. c. 18). 8 . 7 : see lieaWn v. 
Df/«/my(1788), 1 Uy. BI. 0 . ^ ' 

Hmithwaite v. Cnohey (1790), 1 Hy. Bl. 465, whei^ the administratrix 
actually became tenant under the lea?e» while in Turner v. Barnes (1862)/ 
2 B. & b. 465, at the time of the distress, no letters of administration 
had been taken out, and the widow and servants in occupation at the time were 
held technically to be trespassers, as it was very doubtful if the administration 
could relate back to the time of distress. 

(;>) Turner v. Barnes, supra; see also Scobie v. Collins, [1895] 1 Q. B. 375, 
per VAuemuy Williams, J., at p. 377. 

(v) Wilkinson w Peel, [1895] 1 Q. B. 516. If this rule were otherwise, the 

tenant would be liable to two rights of distress, one under the old and one 
under the new agreement (."ee judgment of HENyEDY, J., given at p. 520 ). 
However, a mere holding over after a notice to quit does not imply a new 
tenancy without any payment of rent or other overt act as evidence therwi 
{Jenner v. Clegy (1832), 1 Mood. & R. 213 ; Alford v. Vicherij (1842), Car. & ^ 
280). But see Tayleur v. Wihlin (1868), U R. 3 Exch. 303, where a new 
tenancy was created in spite of a notice to quit, which had not been waived J 
both parties. 

(r) Doe d. David v. Williams (1835), 7 C. & P. 322 ; Grimwood v. Mosi 
L. R. 7 C. P. 360, per Willes, J., at p. 365 : Kirkland v. Briancourt (1890), v 
T. L. R. 441. 

(«) Doe d. David v. Williams, supra. , 

(<) Nuttall V. Staunton (1825), 4 B. & C. 51, where the holding over was J 

permission of the landlord ; Tayhrson v. Peters (1837), 7 Ad. & El. 
Patteson, j., at p. 114 ; Gray v. Stait (1883), 11 Q. B. D. 668, C. A., 
Cotton, L.J., at p. 673. ... 

(a) NuttifH^. Staunton, suntra. The distress, however, must be made on 

part where possession is retauB®4 
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serve, but the mere fact of part or of the whole of the tenant’s goods 
being left on the demised premises does not in itself conclusively 
indicate that the tenant is continuing in possession (h). 

271. ^Yhere by custom or agreement the interest and connec- 
tion between the landlord and the tenant is extended beyond the 
term, and for this purpose the possession of the tenant is allowed 
to continue, the tenancy is by such custom or agreement so far 
prolonged during such further possession as to allow the landlord 
to distrain (c'). When a tenant, under the Landlord and Tenant 
Act, 1851 (d), holds over in lieu of emblements, the rent may be 
recovered by distress (c). 


Si:cT. 6. 

When 
Distress 
may be 
made. 

Continuing 

possession. 


272. Except in the cases above stated, a landlord is not entitled to 
distrain after the expiration of the term or tenancy, even although the 
tenant continues in occupation after notice to (piit has expired (/). 


Distress after 
expiration of 
tenancy. 


Sect. 7 . — How the Rifjht to Distniiti maji he lost. 

273. The right to distrain, though it may have come into existence, 
may be lost in several ways. 

An assignment by the landlord of his reversion, either absolutely By assign- 
or by way of mortgage, destroys the remedy hy distress for arrears 
of rent due at the date of assignment (V;). The assignment gives 
the assignee the title to the next rent due after the assignment, 
but not to the antecedent rent, for the latter is severed from the 
reversion and becomes a mere chose in action {h). Inasmuch, 
however, as the right of distress is a legal right and depends on the 
possession of a legal reversion, it is not taken away hy a mere 
agreement by a person to sell or assign his reversionary interest in 
the premises (i). But after a sale and payment of the purchase- 

{h) Tayleraon v. Pffers (1837), 7 Ad. & El. 110, where a tenant went away 
merely leaving a cow and some pigs behind ; Gray v. Stait (1SS3), 11 Q. B. D. 

008, 0. A. ; see especially the judgment of Bowen, L.J., therein at p. 073. 

(c) Beavayi v. Delahay (1788), 1 Hy. Bl. o; Lewis v. ILirrU (1778). 1 Hy. Bl. 

7, note, where the custom was for an outgoing tenant to leave his away- 
going crop in the barn of a farm; Boraston v. Green (1812), 10 East. 71 ; 

Kniyhi Benett (1820), 3 Bing. 304, where the tenant w’as allowed to continue 
possession to thrash kis com and fodder his cattle ; GrijJUhs v. Buleston (1844), 

13 M. & \V. 358, where the outgoing tenant was entitled to a share of the crop 
sown during his tenancy, and the custom was for him to cut the crop and keep 
the fences in repair until the crop was cut and carried away. For a modern 
case as to continuing possession after expiration of the term under a tenant 
right, see Ik Bowers, Manhty v. Archdah (1890), 03 L. T. 620. 

(fi) 14 & 15 Viet. c. 25, B. 1 ; see title Landlord and Tenant. 

(e) Haines v. Welch 0808). L. H. 4 C. P. 91. 

(/) Co.Litt.47b; Com. Dig. tit. Distress, A, 2 : “ for he is not in, in privity 
of the lease” {Pennuntk Case (1596), 3 Co. Rep. 64 a ; Williams v. Btiven (1840), 

9 Q. B. 14 ; Turner v. Barnes (1862), 2 B. & S. 435, per Crompton, J., at 
p. 450. ^ 

(^) See V. Cooper (1768), 2 Wils. 375; Smith v. Mapkhach (1786). 1 

Tenn Rep. 441 ; Smith v. Dau (1837), 2 M. &. W. 684 ; Staveley v. Akock (1851), 

IG Q. B. 636 ; and p. 152, post. 

{h) Fliyht v. Bentley (1835), 7 Sim. 149 ; and if one joint tenant convey 
away his interest after the rent becomes due it deprives the other joint tenants 
of the right of distress {Staveley v. Alcock (1851), 10 Q. B. 630). See further, 
p. 120, ante. 

(t) Manchester Brewery Co. v. Coomhs, [1901] 2 Ch. 608. 
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Distress. 


Sect. 7. 

How the 
Right to 
Distrain 
may be 
lost. 


By deter- 
mination of 
lessor's 
interest. 

By expiration 
of the 
tenancy. 


By surrender 
of the 
reversion. 


trust?; f of ‘he property, the vendor is a 

t ustee foi the imrchaser, and, although he has the lef^al estate and 

hrifTr to distrain, be iv.ll be restrained from exercising 

cnntr.rru " rv "1 ^ pi-ejiulice the purchaser (/;. A 

tennnt- c freehold of the premises io the 

enant suspends the right of distress pending completion (k). 

ov.-cf!^ ^ second lease to commence on the expiration of an 

terest in the property until the arrival of the day appointed for 

vpvpr^^-^^n amount to a parting with the 

Hip ({ f \ away the right of distress under 

e f ist lease (/). Ihe application of the rule that an underlease 
toi the nhole of a termor s interest will destroy the right of distress 
c (I the luie that an Ditcresse tennini creates no estate has the effect 
thatif a lessee with an existing lease and a further reversionary 
ease o he pieninses underlets for a term exceeding the existing 
ease he cannot during the currency of the existing lease distrain 
upon his undertenant, because he has no reversion (m), 

274. ^^bere the lessor is liimself only a termor bis right to 
distrain ceases with the determination of liis interest («). 

275. The common law right to distrain expires with the 

tenancy. Ihis right is by statute extended for six months after the 

determination of the tenancy (o), but unless the remedy is exercised 

witinn the statutory limit (p) the right to distrain will be lost 

not\\ittistanding the tenant may continue in occupation under a 
new tenancy (q). ^ 

276. "W hen the reversion is surrendered or merges, the rent so 
tar as regards the person who was entitled to that reversion becomes 
extinguished, and his right of distress for arrears due at the date of 
tlie surrender or merger is lost (/•). ^Vhere, however, a lease out of 
^ lie undei leases have been derived is surrendered for the purpose 
ot a renewal H.e remedy by way of distress for rent due£i*om the 
unc ei ess'ees remains the same as if the reversion under the origiu^^^ 
lease had been kept on foot (s), and in the case of anv other 
surrender or merger the estate which, as against the underlessee, 


T. G26. 


(■/? Mnnisti/ v. Archda/e (1890), 63 L 

IJhsy. JMjkt (1897). 76 L. T. o22, i A. 
iO Smith V. Va,/ (1837), 2 M. it W. 6S4. 

(m) lewis V. Baker, [190o] 1 Ch. 46. 

{n) Baraev liirhardson (1813), 4 Taunt. 720 ; and where the lessor has only 
sonie other defeasible interest the expiration of such interest determines his 
right to distrain {Hoperajt v. Kei/s (1833), 9 Bing. 613). 

(o) bee p. 149, date. o / 

{/>) See iVilliams v. Sfiuen (1846), 9 Q. B. 14. 

(?) See Stan/Hl v. Hickes (1697), 1 Ld. Eaym. 280; and no right of distress 

of a tenant holding over in respect of the rent accruing 
alter the expiration of the tenancy without evidence of the renewal of the 
tenancy Renner v. aegi/ (1832), 1 Mood. & E. 213). 

(r) 7 e66 v. Hue seil 3 Term Hep. 393; Threr v. Earfon (1570), ^foore 

(K.B.) 94 ; Thom v Trooffra^fen8;32). 3 B. & Ad. 586. 

VfV' ^^°^lord and Tta«iii.ct, 1730 (4 Geo. 2, c. 28), s. 6. 
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confers the next vested right to the land, will become the reversion 
on the underlease, with all incidents, including the right of 
distress (0- 

277. Payment of the rent or its equivalent extinguishes the 
right to distrain (a). But the taking of a bill of exchange or 
promissory note for the rent will not until payment is actually 
made operate to take away or postpone the landlord's right to 
distrain, unless there is an agreement to that elYect {!>), though it is 
some evidence of an agreement by the landlord to suspend his 
remedy by distress during the currency of the bill or note (r). 
An unsatisfied judgment on the bill will not interfere with tlie 
right of distress (d), but it will be otherwise if the landlord 
discounts the bill((?). The remedy by distress is not affected by an 
agreement to take interest on the arrears (/). 

278. If the landlord recovers judgment for the rent, even though 
it is unsatisfied, the remedy by distress is lost, since the rent is 
merged in the judgment {{/). 

279. Tender of the rent, with any proper costs, will deprive the 
landlord, according to the stage at wliich it is made, either of the right 
to distrain or to further pursue the remedy by distress, thus : — ■ 
A tender to the landlord or his authorised agent by the tenant or 
his agent of the rent without any costs (even thougli the landlord 
has incurred costs) before seizure, extinguishes the right to distrain, 
and makes the subsequent distress illegal (//)• A tender after 
distress taken, but before it is impounded or removed, of the 
rent and costs of the distress makes the subsequent removal or 
detainer unlawful (i). Even after impounding, a tender of the 
rent and the proper expenses of the distress made within the 
time allowed for replevying makes a subsequent sale of the distress 
irregular and gives a right of action for so selling (A-), In the case 
of growing crops seized under the Distress for Rent Act, 1737 (/), 


(0 Real Property Act, 1845 (8 & 9 Yict. c. 106), s. 9 ; Ecclesiastical Com- 
missioners for England v. Treemer, [1893] 1 Ch. 106. 

(a) Ae to setting off payments on behalf of landlord, see p. 157, post. 

(h) Davis v. Gyde (1835), 2 Ad. & El. 623 ; Harris v. Shipway (1744), Buller, 
Nisi Prius, 178. 

(c) Palmer v. Bramley, [1895] 2 Q. B. 405, C. A. 

(d) Drake v. Mitchell (1803), 3 East, 251. 

U) Parrott v. Anderson (1851), 7 Exch. 93. 

if) Skerry v. Preston (1813), 2 Chitt. 245. , 

(g) Chancellor v. Wehster (1893), 9 T. L. R. 568 ; Potter v. Bradley & Co. (1894), 
10 T. L, E, 4*15. But an unsatisfied judgment upon a collateral security ( lyeyg 
Prosser v. ICvans, [1895] 1 Q. B. 108, C. A.), or on a bill of exchange {Drake v. 
Mitchell (1803), 3 East, 251), for the rent would not extinguish the right of 
distress. 

{h) Bennett v. Bayes (1860), 5 H. & N. 391 ; Branscamh v. Bridges (1823), 1 
B. & C. 145. 

(j) Loring v. Warhurton (1858), E. B. & E. 507 ; Vertue v. Beasley (1831), 1 
Mood. & E. 21; Six (1610), 8 Co. Kep. 146a; 1 Smith, L. C., 

nth ed., 132 ; Evans v. Ellim (1836), 5 Ad. & El. 142. 

{k) Johnson v. Upham (1859), 2 E. & E. 250, overruling Elhs v. /ay/or (1841), 
8 M. & W. 415; compare Ladd v. Thomas (1840), 12 Ad. & El. 117 ; Singleton 
V. Williamson (1862), 7 H. & N. 747. 

(/) 11 Geo. 2, c. 19. 
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By payment 
of the rent. 


By judgment 
for the rent. 


Bv tender 
of rent. 
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Distress. 


Sect. 7. 

How the 
Right to 
Distrain 
may be 
lost. 

To whom 
temJcr 

may be niaile. 


By whom. 


Most be un- 
conditional. 


Retention 
after pay- 
ment. 


Second 

distress. 


a tender made before they are ripe and cut or gathered puts an end 

to the (U.stress(» 0 . 

280. The tender may be made to the landlord himself notwith- 
standing he lias authorised a broker to distrain and left the matter in 
Ins hands (ii), or to his agent authorised to receive the rent though 
such agent has delivered a distress warrant to the bailiff (o), and 
tendei mety be made to the bailiff authorised to distrain notwith- 
standing his employer may have instructed him not to receive the 

tender to a mere man in possession who is not the 
bailiff holding the warrant to distrain is not good (q). 

The tender need not be made by the tenant ; it may be made by 
a thud person with the tenant’s prior authority or subsequent ratifi- 
cation. But if a stranger, without any interest in the property, 
voluntarily tenders the rent, the landlord is not bound to receive 

it (r) though the subsequent adoption of the act by the tenant 
would make tlie tender valid. 

The tender must be of the proper amount and be made uncon- 
ditionally, so tliat the landlord may accept it without prejudice 
to his right to recover more if actually due(.s). The question 
of whether or not a tender was made unconditionally is one of 
fact for a jury (t). Accompanying words which do not require 
the landlord to make any admission as to the amount of rent 

due as a condition to its receipt do not amount to a conditional 
tender (»). 

^\hen a landlord after a lawful distress and impounding accepts 
the rent in^ arrear and the charges of distress, he is not liable for 
merely retaining possession of the goods, but if he actually refuses 
to deliver them up to the tenant he will be liable for conversion (fi)* 

281. A distress is, ordinarily, a bar to a second distress for the 
same rent (h). 


(m) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 9; see Owen v. Legh 
(1820), 3 B. & Aid. 470, and title Agriculture, Vol. I., p. 254. 

(n) Smith V. Goodwin (1833), 4. B. & Ad. 413. 

{o) BennHt v. Bayes (1860), 5 II. & N. 391. 

(p) Hatch V. Hafe (1850), 15 Q. B. 10. 

{(j) Boulton V. Reinwhh (1859), 2 E. & E. 3G9. 

(r) Co. Litt. 206 b ; Watkijis v. AshwieJee (1589), Cro. Eliz. 132. 

(s) Finch V. Miller (1848), 5 C. B. 428. 

(0 Marsden v. Goode (1845), 2 Car. & Kir. 133. 

(») Bowen v. Owen (1847), 11 Q. B. 130 ; Bull y. Barker (1842), 2 Dowl. (N. 9.) 
34o ; Jones y. Bridgman (1878), 39 L. T. 500. Thus, a tender of a sum if the 
plaintifl' who claimed a larger sum would accept it as the whole balance really 
due {Evans v. Judkins (1815), 4 Camp. 156), tender of a sum in payment of the 
half-years rent due at Lady Day {Hastings {Marquis) v. Thorley (1838), 8 v. 
& P. 573), and a tender of a quarter’s rent with a demand for a receipt to a 
particular day, it being in dispute whether one or two quarters rent was due 
{I'inch V. Miller, sujira ; compare Richardson v. Jackson (1841), 8 M. & 
have been held to be invalid tenders. On the other hand, ‘ ‘ I have sent you x- 
to settle one year’s rent of N.” (Bowen v. Owen, supra) ; “ Here is your quarter fl 
rent” {Jones v. Bridg7nan, supra, disapproving Hastings (Marquis) v. Thorley, sup^^^h 
and a tender under protest (Scurt v. i'xhridge and Rickmansworth Rail. Co. (I8bb)» 
L. E. 1 C. _P. 596; Greenwood y. Sutcliffe, [1892] 1 Ch. 1, C. A. ; Manning v. 
Litnn (1845), 2 Car. & Kir. 13), have been held to be unconditional tenders. 

(«) IVest y. Nibbs (1847), 4 C. B. 172. 

(b) Seep. 188, pewf. 

• » 
ii 
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282 . The right to distrain may be lost, postponed, or sus- 
pended by an express or implied agreement by the landlord not 
to distrain, or by conduct on the part of the landlord inducing 
the owner of chattels to believe that he will not take them under 
a distress (c). 


SkCT. 7. 

How the 
Right to 
Distrain 
may be 
lost. 


Sect. 8. — Where Distrcfis maj/ he made. 


283 . The general rule is that a distress can only he made of 
goods found upon some part of the premises out of which the rent 
issues (d). This, however, does not exclude a distress on that part 
of a public highw’ay which by presumption of law is included in 
the demise (f). 

Goods upon any part of the demised premises may be dis- 
trained for the whole rent {/). But if several parcels of property 
are let to the same person by separate demises at separate rents, 
though in the same deed, a joint distress cannot be made on any 
one parcel for more than the rent which issues out of that parcel, 
though all are in arrear((/). If there be rent due on each parcel, 
and no more be taken on each than is due in respect of each, the 
distress is regular {h). 

Where land is let by several demises at separate rents to several 
persons as tenants in common, the landlord may take in distress 
property belonging to the tenant in default on any part of the land 
demised; but, inasmuch as he can only distrain on the demised 
premises, and no part of the land is exclusively demised to any 
one tenant, he cannot seize property belonging to the tenant in 
default jointly with any of the other tenants or the property of a 
stranger (i). 


tiLMUM'al rule 
that distress 
must be made 
on demised 
premises. 


y Fowhes V. Joyce (1689), 2 Vern. 129; Horsfurd v. Keister (1835). 1 Cr. M. 

6 R. 696. In (h.enhavi v. CoUim (1868), 2 F. & F. 172, the landlord for good 

consideration undertook not to distrain for six months, and he was hold to his 
bargain; and in Miles v. Fnrher (1873), L. R. S Q. B. 77. it was held that the 
landlords could not distrain where they had allowed themselves to be held out 
as the persons with whom goods stored at a repository wore deposited, though 
the premises were in fact let to their tenant (and see Papev. [1894] 

1 Q. B. 272, 280, 282, C. A.). But an agreement to accept a less rent for a tune 
on paj'ment of certain instalments did not prevent a distress for the fuH rent on 
default [Re Smith and Martogs, Ex parte Ojficial Receiver (1895), 73 L. 1. 

(d) Capel V. Bmzard (1829), 6 Bing. 150, Ex. Ch. ; see Leiois v. Read (1845), 
13 M. & 834. This is the common law laile, enforced by the Statute oi 

Marlbridge ( (1267) 52 Hen. 3, c. 15), by which it is made unlawful for any 
person (except the Crown or its officers) to make a distress out of his fee oi on 

the King’s highway or in the common street. 

(c) That is, to the middle of the road. See Doe d. Prmg'v. FenrscijyXh-i), 

7 B. & 0. 304, where the rule that the right to the soil in one half the highway 
is presumptively in the tenant was held to justify the distraint of chattels on 
such half; Hodges v. Lamanex (1854), 18 J. P. 347; GUUngham \. (hryer 
(1867). 16 L. T. 640; and title Deeds and Otkeu Instruments, VoI. a., 
p. 469. 


'/) Hargrave y. Shewin (1826), 6 B. & C. 34. 

.g\ Rogers v. BirJemire (1736). 2 Stra. 1040. 

70 Phillips V. Whitsed (I860), 2 E. & E. 804, 809. 

0 Re Potter, Ex parte Par/fce(1874), L. R. IS Eq. 381. 



156 


Distress. 


Sect. S. 

Where 
Distress 
may be 
made. 

ExcoptidH'i : 

(1) I>istresN 
untlcr agret;- 
ment : 

(2) Cattle on 
common ; 

(3) Cattle 
driven otf to 
avoid 
distress : 


(4) Fraiidu- 
lent removal. 


Amount 

leviable. 

General rule. 


Fluctuating 

rents. 


Distress for 
distinct rents 
to be separate. 


284 To the above general rule there are four exceptions 

(1) agieement between the parties the landlord may distrain 

on goods on other lands than those out of which the rent 
issues {/.•). 

(2i A landlord may distrain for arrears of rent the cattle or 
stock of his tenant feeding upon any common appendant or appur- 
tenant or in any viay belonging to the premises demised (/}. 

{•i) If the landlord coming to distrain sees the tenant’s cattle on 
the piemises, and the tenant to prevent the distress drives them off 
the piemises, the landlord ma}' make fresh pursuit and seize them 
in the highway or in any otlier place off the lands demised. But 
ir the cattle of their own accord go out of the lands demised or 
into the highway within his view, he cannot pursue them : neither 

can he if they be driven off the lands for any other purpose than 
to avoid distress {in). 

(4) iiere the tenant fraudulently or clandestinely removes his 
goods or chattels from the demised premises to prevent the landlord 
from distraining them for arrears of rent, the landlord or his agent 
may, witliin thirty days after the removal of the goods, seize them 
as a distress wherever they may be found (»)» provided they have 
not previously been sold for valuable consideration (o). 

Sect. 0. — I'or what Amount Distress may he made» 

285. Apart from statutory restriction as regards arrears, the 
amount of rent for which a distress may be levied is dependent 
upon the terms of the reddendum. That which according to the 
terms of the reservation has become an ascertained part of the 
render to be made for the use of the land, and which is unsatisfied 
either in whole or in part at the time of the levy, may to the extent 
to which it is unsatisfied be distrained for(p). 

286. The amount may fluctuate under the reservation, as in the 
cases of graduated rents, of royalties, and of conditional or penal 
rents reserved according to the user made by the tenant of the 
demised premises. 

The form of the demise or the existence of a succession of 
deniises may make what was apparently one rent, or an accumu- 
lation of arrears of the same rent, distinct rents requiring separate 


(^) Daniel v. Stepney (1874), L. R. 9 Exch. 185, Ex. Ch. ; Re Roundwood ColUfry 
Co., Lee v. Roimdwood CoUUry Co., [1897] 1 Ch. 373, C. A. (a mining lease). 
But such a power Is within the Bills of Sale Act, 1878 (41 & 42 Viet. c. 31). 
ss. 4—8, if the property over which the power is given is unconnected with the 
demised premises {ibid .) ; see title Biixs of Sale, VoL III., pp. 14 et seq.; Thorp 
V. Hurt, [1888] W. N. 96. 

(0 Distress for Bent Act, 1737 (11 Geo. 2, c. 19), s. 8. 
fm) Co. Litt. 161 a. 

(n) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 1; see p- 

post. 

fo) Ibid., s. 2. 

(/>) Where a tenant has been in possession of the premises for some tiffl® 
before the granting of a lease, but the reddendum expressly relates back to 
time of entrj', the rent as well before as after the granting of the lease may 
distrained for {M'Leish v. Tate (1778), 2 Cowp. 781). 
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distresses for the separate amounts. Though there may be one 
distress for any number of instalments of rent reserved by the 
same demise, there may not be a joint distress for several rents 
reserved under separate demises, whether contemporaneous {q) or 
subsequent (?■)• 

On the other hand, although a number of instalments of rent 
under the same demise may be in arrear, they may be separately 
distrained for, and it is immaterial in what order (s). 


SKCT. *1. 

For what 
Amount 
Distress 
may be 
made. 


287 . The amount for which a landlord may distrain may have Amount 
been satisfied in whole or in part by payments made before tlie 
levy. These may be either payments made to the landlord himself {t) account of 
or payments made on his behalf and with his express or im[)lied landlord, 
authority. Thus, where the tenant has paid on behalf of the land- 
lord sums which it was the landlord’s duty to pay and which are 
charged upon the land, so that the failure to pay them would 
prevent the tenant’s peaceable possession of the property, the 
tenant is considered as authorised by the landlord to make such 
payments and treat the same as made in satisfaction or part satis- 
faction of the rent, so that the landlord can only distrain for the 
balance, if any (a). 


(5] Thus, the amounts of the rents reserved under distinct contemporaneous 
demises of different parcels cannot bo included in a Joint distress v. 

Uirkmire ^1736), 2 Stra. 1040). 

(r) As in the case of successive demises of tho same parcel ; and if a tenant 
hold up to a certain period under one demise, and afterwards his possession 
is continued under another demise, although each demise be made by parol, 
a distress cannot include the rent reserved under the two demises (Stanjilt 
V. Ilickes (1697), 1 Ld. Raym. 280). For this purpose, however, a tenancy 
from year to year is not a succession of tenancies, but one outiro tenn for tho 
number of years it endures. 

(fl) Palmer v. S^anaoe (1661), 1 Lev. 43; Gamhrell v. Falmouth {Earl) (1835), 
4 Ad. & El. 73. But if toe rent is one entire rent tho whole must bo distrained 
for at the same time, if tiiere are sufficient chattels to satisfy ii{Bagyc v. Mawhy 
(1853), 8 Exch. 641). 

(<) See p. 153, ante. 

(a) Graham v. Alhopp (1848), 3 Exch. 186 ; Jones v. j\forri$ (1849), 3 Pixch. 
742. Of this description are paj'ments of ground and other rents made by the 
tenant to the superior landlord of bis own lessor to prevent his own goods being 
taken in distress {ibid. ; Sapsford v. Fletcher (1792), 4 Tenn Rep. .511 ; Wilkin- 
eon V. Cawood (1797), 3 Anst. 905; Doe v. Hare (183.3), 2 Or. & M. 115; 
Wheeler v. Pranecombe (1843), 5 Q. B. 373 ; O'Donoghue v. Conlbrook and Broadoak 
Co. (1872), 26 L. T. 806, Ex. Oh., notwithstanding the superior landlord may not 
have threatened to distrain, but only demanded the rent, or may have allowed 
tho occupying tenant time to pay {Carter v. Carter (1829), 5 Bing. 406 ; Valpy 
V. Manley (1845), 1 0. B. 594). And so in tho case of a lodger or undertenant 
paying the superior landlord under the provisions of the Law of Distress 
Amendment Act, 1908 (8 Edw. 7, c. 53), s. 3; see p. 147, ante. Such also are 
payments of an annuity or a legacy secured by a power of distress {Taylor v. 
Zamira (1816), 6 Taunt. 524), and interest duo on a mortgage created before 
the tenancy {Johneon v. Jmee (1839), 9 Ad. & El. 809; Dyer v. Bowley (1824), 
2 Bing, 94), or after the tQu&ncy [Under hay v. Bead (1887), 20 Q. B. D. 209, C. A.). 
But in the latter case, unless the tenancy is binding upon the mortgagee, there 
must have been an actual payment on demand to the mortgagee, and not 
merely a notice to pay {Wiltrni v. Dunn (1851), 17 Q. B. 294; Hickman v. 
Machin (1859), 4 H. & N. 716; Wheeler v. Branscombe, 8 U 2 >ra). Ordinaiily the 
rule applies only where the payment is compulsory, of a debt due from tho 
landlord, or tho amount is a charge on the land {Carter v. Carter, supra). By 
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Distress. 


Sect. !♦. 

For what 
Amount 
Distress 
may be 
made. 

By payment 
of laiullord's 
taxes. 


Allowances 
made by 
mistake. 


No other 

set off against 

Tent. 


discharge of the landlord’s 
lates and taxes go m rednetion of the amount for which a distress 

l! / "n’ a’'d tithe rentcharge being 

lu^ahle l,y tlie land ord notwithstanding any contract to the 

contiaij, if paid by the tenant may be deducted from the rent (6). 

he same rule applies to all taxes which, in the absence of a"ree- 

nieiit henveen the parties, are to be borne by the landlord, thoin^h 

pax able in the farst instance by the tenant, such as land tax (c) and 
sewers rate [d). ' ' 

289. If by mistake and without fraud the tenant is permitted to 
make deductions from his rent in respect of outgoings which he ought 
to lia\e borne himself, and the receipt is given for the balance 
expressing it to be such, the deductions are treated as payment, and 
cannot afterwards be distrained for (c). 

290. With the above exceptions the general rule of law is that 
leie js no nght to set off against or deduct from the rent dis- 
trained for sums due from the landlord to the tenant or payments 
ma e on behalf of the landlord, since a claim of set off, however well 
loumled, does not take away the right of the landlord to distrain 
loi his rent in full, even on equitable grounds (/). 

special arrangement between the parties, however, the rent may he discharged 
ei ^ merits. And where a landlord directed his tenant, who was over- 

er 0 e pooi% to pay on the landlord’s account certain rates assessed on 
him, promismp. that the levies should be set against the rent, it was held that 
payments rnade in consequence might be considered as payments of rent (liopfr 
^ r I Taunt. 76) ; and in the ease of an agi-eement that sums 

1. by the tenant in repairs should be deducted from the rent, it was 
neia that such expenditure was equivalent to a payment of Teut (l)aUman v. 

At/.^ (18di). 4 Bing. (N. c.) 105). 

(6) FraukHn v. Carter (1845), 1 C. B. 750. 

(c) If ard V. Const (18.‘10), 10 B. & C. 685. 

(<0 V. Enrith (1845), 14 M. & AV. 428. But the rule only applies so 

as to allow the deduction from the instalment of rent falling due ne.xt after 
such payment. The amount of the taxes cannot afterwards be retained or 
i^covered by action {Cumv\in<j y. Brdboromjh (1846), 15 M. & W. 438 ; Denhu V. 
uVoore (1^10, 1 B. & Aid. 123 ; Andrew v. Ilancvch (1819). I Brod. & Bing. 37 ; 
ir/',? ^''<1 Old To:rn Vestry v. 

n c-oi I under a special agreement {Lamb v Brewster 

(loi.tj, 4 Q. B. D. 220), or where the payment is made undef a dl.-^tress for the 
whole rent {(Jmham v. Tate (1813J. 1 M. & S. 609), or to ornid a distress, with 
an express saving of the tenants’ rights {Baker y. GreenliiU (1842), 3 Q. B. 148). 

thhyhave beea actually paid (%m y. Thompson 
(1868), L. B. 3 C. P. 144), and the tenant upon claiming to make the deduction 
should be prepared to produce the receipt for the tax. 

(c) n alter v. Andrews (1838), 3 Af. & W. 312 ; Bramaton y. Robins (1826), 4 
Bing. 11. 

(1743), Buller, Nisi Prius, 177: Laycock v. 

(1/80. 2 I^hit. 531 ; Wiltson v. Davenport (1833). 5 C. & P. 531 ; ToivnruW 'T. 
Btnsun p818), 3 Madd. 2113 ; Pratt v. Keith (18«4). 10 Jur. (n. s.) 305. Where a 
tenant ha^ paid to a local authority statutory charges which the local authority 
IS entitled to recover, and which the teritot 'is liable under his lease to pay. but 
which the Act imposing the burden says he may deduct from his rent with a 
proviso that it shall not be to affect any contract between the landlord 

and tenant, the tenant cannot Bet off the amount paid as against his rent, hut 

distrain for the amount of rent not paid (Sh'njier v. 

[1904] 2 K. B. 452, 0. A.). And although s. 96 of the Metropolis Management 
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291. As to holdings to which the Agricultural Holdings Act, 
190B, applies, it is, however, provided that, where couipeiisation due 
under that Act or under any custom or contract has been ascertained 
before the landlord distrains for rent due, the amount of such com- 
pensation may be set oil' against the rent due and the balance only 
distrained for (g). 

292. There is one instance in which the law allows the landlord 
to distrain for double rent, namely, in case any tenant or tenants 
shall give notice of his or their intention to quit the premises at a 
particular time, and shall not deliver up possession accordingly, he 
or they shall pay the landlord double the former rent for the whole 
time he or they shall hold the premises after the expiration of such 
notice ; and such double rent shall be levied and recovered as the 
former single rent might have been (/;). 

293. No distress for arrears of rent can be made except within 
six years next after they became due or next after a written 
acknowledgment of the same shall have been made (0- Put the 
right to distrain for six years’ arrears subsists as long as the relation- 
ship of landlord and tenant continues, notwithstanding the 
non-payment of rent for any number of years {k). 

294. A distress upon a holditig to which the Agricultural Hold- 
ings Act, 1908, applies is limited to rent which became due in 
respect of such holding not more than one year from the making 

of such distress (0. 


Amendment Act, 1862 (25 & 26 Viet. c. 102), empowers a local authority to 
require payment of any expense which the owner of premises may be liable 
to pay from the occupier, and provides that the owner shall allow the occupier 
to deduct what he so pays out of the rent, this does not make the payment one 
on account of rent, but on account of expenses recoverable by the tenant, and 
if the tenant has covenanted to bear the expenses he may not deduct the amouut 
from his rent {ibi(L). 

[y] Apricultui-al Holdings Act, 1908 (8 Edw. 7, c. 28), s. 31; and see title 
Aghicultuue, Vol. I., p. 256. 

(Ii) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 18. The Act oulyapplies 
where the tenant has given a notice binding upon him to quit at the expiration 
of the term specified in the notice and upon which the landlord might at that 
time act and bring ejectment [Johnatorte v. Iludlestone (1825), 4 B. & C. 922), 
and is inapplicable in the case of a notice to quit too vague to be acted upon 
{Farrawe v. Elkinyton (1811 ), 2 Camp. 591). Acceptance of a single rent after 
the double rent has accrued would waive the right to the double rent {Doe d. 
Cheny v. Batten (1770, 1 Cowp. 243). 

(») Real Property Limitation Act. 1833 (3 & 4 Will. 4, c. 27), s. 42; Sims v. 
Thomas (1840), 12 Ad. & El. 536. See title Limitation of Actions. 

{k) Archhdd v. S ully (1861), 9 H. L. Cas. 360. Where a rentcharge had 
been received from the occupier of one part of the premises charged down to a 
recent period, and then for the first time a distress was levied on the occupier 
of another part which for more than twenty years bad been in a separate owner- 
ship and the owner or occupier of which had never before paid any of the rent, 
it was hold that the right to disti •ain for rent on that part of the premises 

charged was not barred by the statute ( B oodcoc/c v. Titterlon (1864), 12 W. R. 
865). 

(0 Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), s. 28 : Croaae v. 
IPc/rA (1892), 8 T. L. R. 401, 709, C. A.). See title Agriculture, Vol. L, 

p. 255. For the effect of bankruptcy etc. upon the right to distrain, see 
p. 169, po8<. 
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295. In addition to the actual amount of rent due the landlord 
may distrain sutiicient chattels to cover hy their sale the expenses 

of the distress (m)- 

If after the bailiff distrains the rent he paid to the landlord the 
bailiff has no right to go on and sell for his expenses (/t). 

Sect. 10. — Levyinfj the Distress. 

Sue-Sect. 1. — The Warrant. 

296. A landlord may distrain either in person or by an 
aulliorised bailiff’ or agent (o). 

hen a bailiff makes a distress lie should have authority to do 
so from his employer (o). This authority is generally and should 
properly be in ^yriting, and is commonly called a distress warrant, 
or warpnt of distress, luit it is not essential to his authority that 
a bailiff should be ajipointed in writing. Even a corporation 

appoint a person to distrain without deed or 

warrant (a). 

297. I nless evidence of authority is required by the tenant, it is 
not even necessary that a bailiff should have an express antecedent 

e making a distress, for a distress made without 
previous authority may he afterwards recognised and adopted by 
the landlord, and the ado 2 )tion relates back to the time of taking 
the distress and will be as effectual as a previous authority would 
have been (6). 

298. The authority conferred by a warrant to distrain may be 
w'itlidrawn at any time before the goods are actually sold (c). 

'W hen a warrant to distrain is in fact given to one man it cannot 
be executed by another man not therein named (d). 


(wi) Luw of Distress Amendment Act, 1888 (o\ & 52 Viet. c. 21) ; see p. 
post. 

{») Hardin;/ v. Hall (18(!G}, 14 W. R. 646. 

(o) It is a general principle of law that every person whose house is entered 
and whose property is seized is entitled to know the authority under which it is 
done and to be able to see whether that authority has been followed {Syfnonds v. 
Kurtz (1889), 61 L. T. 559,;jer Field. J., at p. 560). For form of warrant of 
distress, see Encyclopaedia of Forms, Vol. ML, p. 99. 

(a) Caryy. d/af Mews (circa 1688), 1 Salk. 191. Ex. Ch. ; Kandlev. D(ane{l'0l), 
2 Lut. 1496: Smith v. Birmingham Gus Co. (1834), 1 Ad. & El. 526. 

(5) Trevillian v. Fine (1707), 11 Mod. Rep. 112; Potter v. North (1669h 1 
■Wms.Saund. 640, ed. 1871 ; Haseler v. Lemot/ne (1858), 5 C. B. (x.s.) o30. 
example, iu an action of replevin against a broker, the fact that the landlora 
employed his solicitor to defend the broker was held sufficient evidence of the 
broker’s authority to distrain in the absence of a written warrant [Duncan v. 
hfeikhliam (1827), 3 C. & P. 172). And a bailiff who received his warrant to 
distrain from a testator, but did not execute it until after the latter’s death hut 
before probate of his will, was held to have his authority sufficiently ratified by 
the executor after probate [Whitehead v. Taylor (1839), 1*0 Ad. & El. 21U). Bven 
a corporation may ratify the act of its bailijff in distraining [Smith v. Dirmiiuf' 
ham Gas Co., sujn-a; Church v. Imperial Gas Co. (1838), 6 Ad. & El. 84t>, 
861). 

(c) Harding y. Hall (1866), 14 L. T. 410. 

(d) Synumds v. Kurtz (1889), 61 L. T. 559. 
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299. In the case of a joint distress, as by joint tenants or 
coparceners, the warrant may be signed by ail the parties entitled {e) 
or be given by one only to authorise a distress for the rent due to 
all (/). 

Tenants in common may distrain each for his respective share of 
rent, but one cannot distrain for more than his own share (//). 
Where, however, the rent consists of an entire thing, as the render 
of a horse or hawk, all must join (//) ; and where the rent is 
reserved to them all in one sum they may join in the warrant 
to distrain for the entire amount. Even where the rent is 
reserved in portions, and the whole is in arrear, they may join in 
one warrant (i). 

300. A distress warrant does not require to be stamped (A ), 
unless it contains an express undertaking whereby the landlord 
engages to indemnify the bailitT, in which case it would require an 
agreement stamp, unless the subject-matter of the distress was 
under i:5 in value (/). 

301. A warrant of distress creates an implied warranty on the 
part of the landlord that he has the right to distrain and an 
implied undertaking to indemnify the bailiff against any act 
properly done in exercise of the authority given to him (/a). But 
it will not indemnify the bailiff’ against illegal or irregular acts 
done by him or his servants in the course of the distress, unless the 
indemnity is expressly worded to cover them, or where the conduct 
of the landlord has been such as to induce the bailiff to believe that 
he was acting under an indemnity from him (a). 


(0 BiiUn's Case {lo87). 1 Leon. 50. 

( / ) Lclffh V. Shepheril (1821), 2 Urod. & Bing. 4(55 ; Ruhiundn v. Ho/'innn (1S2S), 
4 Lmg. o(>2 ; Stedmau v. Batea (1(595), 1 Ld. Kavin. 04 ; see also ]>. 120, unfe. 

{!/) I nllrn V. (1090), 0 Sulk. 207 ; WhUhn v. IlolurU (1825), M'Clc. & 

Yo. 107; see also p. 120, a»(e, 

(A) Co. Lite 197 a; see Co. Litt. 198 b (Littleton’s Tenures, s. 017). 

(i) See Bullen on Distress, 50. 

(A) lyit V. l\irtrid<ie (184(5), 15 'SI & W. 20. 

/I (54 & 00 Viet. c. 31))* Schod. 1. ; but see CW v. Hailey 

(1843), V> Mau. & G. 193, decided under an earlier Stamp Act. 

(m) Drapery. Thompnun (1829), 4 C. & P. 84. 

(1889), 5 Bing. (x. c.) 08(5; Dutjdale v. LureriiKj 
(18(5), L. It. 10 C. P. 190. Thus, a warrant in the ordinary form confers no 
autlionty on the bailiff to levy on privileged goods ; but where tlie levy is made 
, of the landlord the latter is bound to indemnify the 

l)auni ( J y/y/ts V. (irane, snpra). Where a warrant to distrain was accompanied by 
an indemnity against all costs and charges the bailiff miglit lio at “ on that 
accoimt, and the bailiff, acting upon ineon-ect infonnation from the tenant’s 
son that a certain liquid was of no value, wasted it, and it was in fact valuable 
dye, for which the owner recovered damages, it was held that the 
ouiliff could not recover the amount under his indemnity, which could only apjily 
to cases where the landlord had no power to put in the distress {Draper v. 
lIumpBon, supra). It may, however, bo so worded as to apjily to all actions 
arising out of the distress, to which the bailiff may be subjected, except for the 
actual inisconduct of himself or his servants. A warrant expressed to be a 
sufficient warrant, authority and indemnilication against all costs and charges 
in respect to any law expenses, action or actions that may arise as well a.s any 
other and all other charges and expenses which you or your agent may be at, or 
brought agaiust you or your agent on this account,” was held to cover tho costs 
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Sun-.'<Ecr. 'l.—Tha JJalhJ, 

302. No person may act as a bailiff to levy any distress for rent 
unless he is authorised to act as a bailiff" hy a certificate in writing 
under the hand of a county court judge ; and such certificate may 
he general or apply to a particular distress or distresses (o). 

303. If any person not holding such a certificate levies a distress 

contrary to the provisions of the Act, the person so lev 3 ’ing, and any 
person who has authorised him so to levy, will be deemed to have 
committed a trespass («), not only as against the tenant, but also 
as against a third party whose goods are seized (/>). The effect of 
this is to make a distress hy an uncertificated bailiff an illegal 
distress, with all the consequences of a trespass, ah initio. In addi- 
tion an uncertificated bailiff' who levies a distress will (without 
prejudice to any civil liability) be liable on conviction to a fine not 
exceeding Moreover, the certificate may at any time be 

cancelled or declared void hy the county court judge (d). 

304. The statute does not take away from an uncertificated 
landlord the right to distrain in person, and after a levy he 
may leave to his uncertificated bailiff the conduct of the distress 
from levy to sale. But the managing director of a company is not 
in the position of landlord to the tenants of the company, and 
unless acting under a certificate as bailiff will he guilty of trespass 
in distraining (('). 

305. The bailiff’ is not an officer of the court so as to relieve the 
landlord from liability for the irregular acts of the bailiff. He 
remains, as before the statute was passed, the agent of the landlord 
who employs him. The landlord is liable to the tenant for any 
irregularities committed by the bailiff in the course of his employ- 
ment so far as he is acting within the scope of his employmfi*^^' 
I'or illegal acts outside the scope of such emido_yment the landlord 
is not liable without proof that he actually directed them or ratified 
and adopted them with knowledge of what had been done, or that 
he chose without inquiry to take the risk upon himself and adopt 
such acts (/). 


of an uiisucce.ssful action for conversion (Ibhvtt v. De la ISalle (1800), 6 H. & 
283). , 

(0) Law of Distress Amendment Act, 1888 (51 & 52 Viet. c. 21), ^ ‘ ^ 

Sanders, Kr jtarte Sergeant (1885), 54 L. J. (q. B.) 331, and see title toti 
Courts, Vol. VIII., p. GOl. 

(a) Law of Distress Amendment Act, 1888 (51 & 52 Viet. c. 21), 9' ”• 

(5) Pei'ring tC' Co. v. Emerson, [1000] 1 K. B. 1. 

'c) Law of Distress Amendment Act, 1895 (58 & 59 Viet. c. 24), s. -• 

(1) Ibid., s. 1. J8ee title County Courts, Vol. VIII., p. 002. „orpr 

{c) Hogarth v. Jennings, [1892] 1 Q. B. 907, C. A. In that ^ 

only nominal damages were awarded as there had been no sale and the 
had only been distrained for a few hours. 13 

(/) Hastier v. Lenwyne (1858), 5 C. B. (x. s.) 530; Lewis y. ^ 

M. & W. 834. Thus, where a bailiff under a warrant in 
authorising him to distrain the goods and chattels of the tenant seized ^ 
which was afterwards sold and the proceeds paid to the landlord, it 
that the receipt of the proceeds did not make the landlord liable, it ii<J ’ 
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306. A bailiff is liable to the laiullorcl for tlauiages sustained b\’ 

the latter by reason of the former's negligence or misconduct in 
exceeding his authority (/;). 


307. A bailiff holding a warrant to distrain has implied authority 
to receive rent and costs when tendered, notwithstanding express 
directions to the bailiff by the landlord not to receive them (h). 


308. AMiere a distress is made by a bailiff’ he should show his 
warrant and the cause of taking the distress if required to do so, 
but if not required he may distrain generally (i). 

309. An infant cannot be appointed a bailiff (/,). 


Sub-Sect. 'i.—The Eidnj. 

310. The right to distrain necessarily involves the right to enter 
on the premises where the chattels are for the purpose of taking 
possession of them. ^ The right implies a licence for the distrainor to 
enter the premises in any way short of breaking into the premises, 
although he does that which in the case of any other person would 
be a trespass (1). 

311. The outer door may be opened in the ordinary way in which 
persons are accustomed to open it when it is left so as to be 
accessible to those having occasion to go into the premises (m). A 


ko was aware of tho illegal seizure [Frftman v. AW/i-r (1S-I!»), l.’J 
1 . l it! laiullortl when the fact of illegjxl acts cominitted bv tho 

comes to his knowledge disclaims and re]>udiates such illegal acts, he is 
not responsible {Ilnny v. lUcfcmau aud Sntrhje (\S:n), 1 Mood, ic li. 12(5). 

uc a slight recognition by the landlord of what lias been done may amount 
to adoption and ratification ; and the presence of tho landlord with the bailiff 
immediately alter premises had been forced open by tho latter and fixtures 
oru down was regarded as sufficient evidence of knowledge and adoption by 
the landlord {Moore v. Drinkwater (1S5S), 1 P. & F. VM\ ^ ^ 

Iv -thus, a bailiff was held liable to recoup tho landlord compensation paid 
10 tno tenant ior an excessive distress {Mcg?on v. Maptetou (188.'5), -IP L. T. 741) 

an( () pay for the value of goods distrained and lost through the bailiff’s 
nogligenco (II lute v. Ilegmod (1888), 5 T. L. R. 110). 

(h) Jhtch V Hah (1800). 10 Q. 15. 10. 

[0 BjdM Case (1587), 1 Loon. 50. 

Jc) Cad-eon v 11 inter (1S2S), 2 Man. & Ry. (k. b.) :5l:l. 

1 ^ V. C/ar/;c [1894] 1 Q. B. Ill), C. A.: “A landlord may enter tho 
1 c prcmise.s to levy a aish'ess, and may commit in so doing an act which 
n 0180 would be a trespass, provided he does not break t)pen any outer 

1 which is not likely to recur, and in which tho entry of tho 

/JI?. amounting to a trespass, was that of Gould 
< 7 « occ (1812), 4 Taunt. 5G2. There the landlord occupied an apartment over 
ini ( eraised to his tenant from which his apartment was separated only by a 
fnllv f. 1 without any plastered ceiling, and it was hold that ho might law. 

{ up the floor of his own apartment and enter through the aperture to 
in p Teasoii was that tho parties were regarded as touants 

the oth^°^^ floor, and one tenant in common cannot bring trespass against 

(m) Ibjan v. Shikoth (1851), 7 Exch. 72. 75. 
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licence to enter is implied from a door being left unfastened though 
closed (^0- Thus, the latch of the door may be lifted, or a key left 
outside of the door turned, or a bolt on the 'outside drawn back{e). 
But the distrainor may not put his hand tlirougha hole and remove 
a bai ^^hich bars an outer door and thus effect an entry (^j). 

312. An outer door must not be broken ot^eu (q). This immunity 
fiom being broken open extends to the outer door of an}’ building 

M hate\ er. including an outhouse within the curtilage (r), as well as 
a barn, stable, or outhouse not within the curtilage of the dwelling- 
house (s). It Mould seem that entry through an outer door M’hich 
liad been broken open by an independent third party on his o^Yn 
account M'ould not be illegal (/). An inner door is not, hoM'ever, 
part of the M’all to a mans “castle,” and once a distrainor has 
projierly obtained admission to a building he is justified in breaking 
open an inner door or lock to find goods M'hich are distrainable (a). 

313. An open MindoM' is a legitimate means of access for the 
purpose of distraining (b), so is an open skylight (r), and when 
partially open it may be further opened for the purpose of obtain- 
ing admission (d). But as a M’indoM' is not the usual means of 
obtaining access to a house a distrainor may not open a closed but 
unfastened M'indoM’, for to do so is a breaking into the house ('-)■ 


(/<) V. Lucas (1S()7), L. It. 2 Q. B. 500, 'fier Lu.sir, J., at p. 503. 

(o) Jifiait V. S/iilcock (liS51), 7 Lxch. 72 ; Khlridije v. kHuce)/ ^1803), 15 C. B. (X- s.) 
-158. AN hero a distress was levied in a stable which liad been entered for that 
purpose by i)ullin;; out a staple placed in the woodwork of the door, to which staple 
a j>adlock was attached, the entry was held lawful ; but there was evidence that 
the owner (uid everyone else ordinarily opened the door to obtain admittance 
thus pulling out the staple, and the finding of the jury was that the padlock 
and staple Wf-re not for the purpose of keeping the door fastened, but only for 
keeping it closed [llijan v. ««/./•«). The old authorities do not ffO so 

far as tlie modern. See Sash v. Lucas (1807), L. H. 2 Q. B. 590, per CoCK- 

UUKX, C.J. 

( ;») bitzherbert, Grand Abridgment, Distress, pi. 21. 

(v) Snna^t/uc's (1(;()4), 5 Co. Bep.91 ; 1 Smith. L.C.. 11th ed., 1 04 ; ^ 
Conrentrafol Must ('orjiorutiou v. IJeudn/ (1893), 02 L. J. (O. B.) 388. C. 

(r) Ibhl.; see Louy v. ClarLe, [18941 1 Q. B. 1 1 9 , C. A. , per EsHEB, M-B-. 
at p. 121. 

(k) Broiru V. Ghnn (1851), 10 Q. B. 254. ^ 

(/) See ^,as/^ v. Lucas, suj>ra ; ISauilon v. Jervis (1858), 27 L. J. (Q- "‘,,--.7 

(«) Browniuij v. Daun (1730), Boiler, Ni.4 Prius, 81 ; Lee v. Gansel (!<«•*> 
1 Cowp. 1, 8. 

(5) Nixuu V. I'reeman (1800), 5 II. & N. 052 ; Long v. Clarke, supra. 

(c) Miller V. Tebh (1893), 9 T. L R. 515, C. A. 

(d) Crabtree v. Robinson (1885), 15 Q. B. D. 312. , ^ 

(e) Ihil. ; Nash v. I^ucas, supra. The principle that you may open a ^ • 
but unfastened door “ w’iil not apply to a closed but unfastened window, 

it has been said that you may go in at an open window to make a 

it is nowhere said you may open a window for the purpose. • * * / 

fore the authorities are limited in application either to the case, where tae 

is shut but can be ojiened without violence, or where the window is _ 

can be entered without doing any violence. But if the window be 

are doing violence if you open it, when neither directly nor impliedly ^ 

entiy made by the licence of the owner of the house” (lia/., p^ 

C.O.), ' , 
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Much less can lie obtain admission by breaking open a window ( / ) 
or undoing the hasp {(/). 

314. Gates may not be broken open or inclosures broken 
down (h), but the distrainor may climb over a wall or fence from the 
adjoining premises (i). 


^ 315. After an entry has been made and not abandoned, but the 
distrainor has been forcibly expelled or driven away by the tenant’s 
violence, he may obtain the assistance of a peace ollicer and break 
open the outer door, even after a considerable interval ( /*). 

On the same principle a forcible re-entry may be made where the 
man in possession voluntarily goes away for an unavoidal)le 
purpose, and not with the intention of abandoning the distress, and 
on his return finds the door locked. In such a case he may break 
open the door(0. 

^^hen a bailiff after having been evicted re-enters for the 
purpose of his distress he should confine himself to the goods 
originally seized (m), 

Sub-Sect. {.—Seizure. 

316. To complete a distress a seizure of the chattels is necessary. 
A seizure may be either actual or constructive (a)- It is actual by 
laying hands on the article, or on one of several articles, and 

(/) Atiud- V. Bramivetl (lS(j3), 3 13. & S. 3 lM), followed in druhncll v. iW-Uh, 
[IHOG] 2 K. B. 000, C.A. 

in) Hancock V. (1803), 1-1 0. B. (x. s.) 031. 

(h) Co. Lift. 101 n. 

[i) FJilntlr V. Stacen (1803), lo C. B. (x. S.) loS; v. r/«,7.7-. [iNf 1] 
1 (i. B. 115), C. A., oveiTulin" Sa,ft v. /iMr/.Vp// (ISOT), 10 ],. T. o73. 

(/.•) Jun/ldon V. fiutter{d,je{im), 11 U. & W. Kio : FIJri<l<,c v. Sfarc,/, sn/.ru. 

i lie interval in that case was three weeks. There must have beem a comjileto 
entry in the first instance. And whore a person has inorely liis foot and 
aim between the door and the lintel, or by ])uttin^ a stick or otlier article 
lietweon the door and the lintel has prevented the <loor being closed, tliat is not 
such an entry as will entitle him afterwards to break open a door or window to 
distrain {n<n,d v. Brofaze (ISOT), 10 L. T. -131). 

{!) Bannider v. IL/de (ISOO), 2 E. & E. 027. It is alway.s a question of fact 

‘lit 
, ■) 

. . . - n possession ot property umh'r a 

distro.ss and remaining in possession two days left the house in a state of excite 
ment bordering on insanity, and the landlord, thinking that the man’s leaving 
liail been procured by the ilrugging of his liijuor by the parties in the liouse (but 
winch was not jirovcd), six days afterwards broke into the house and took away 
the goods without any previous demand of admission, it was hebl that he had no 
right to enter again after so long a delay, and that tlie owner of the goods might 
maintain trover for them {Jhmclf v. /lidtr (1834), 0 C. & P.410). But in 
another case of forcible eviction the jury found a three weeks’ interval was not 
an abandonment [Eldridcje v. Staceij, anjtra). Permitting a third person to remove 
the good.s for a temporary purpose is not an abandonment ot them (AVWa/ v. 
lOU^ C ^ compai’o Jones v. fliernstein, [lOOOj 1 Ci. B. 

m) Smith V. Torr (1802), 3 P. & P. oOo. 

n) Cramer v. Molt (1870). L. B. 5 Q. B. 3o7, per CocKBUUX, C.J.. at p. IWAK 

^ seizure, see (,'entraf Brintitnj Works, Lid. \, Walker 

(UK }Mcholson (1007), 24 T. L. 11. 88, whore the remaining of a bailiif on tlie 
juemises for a few hours, while money to pay the rent was collected, and wa.': 
then jiaid and loft, was held not to bo a seizure. 


(/) Aummter v. ILjde (iSOO), 2 E. & E. 027. It is alway.s a question of fad 
whether the delay in attempting to re-enter amounts to an abandonmem 
{Ndruhje y. SUiceij, mi>ra ; Jhifs/iaives, Ltd. v. Deaam, [1808] 2 (1. B. 173. V. A.) 
In a case m which a broker’s man after taking possession of property umh'r n 
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claiming to detain it or them until -the rent is satisfied (o). The 
most proper manner of making a distress is for the person 
distiinnmg to go upon any j-iart of the premises out of which the 
lent issue.s and take hold of some personal chattel declaring that 
it is taken as a distress in the name of all the goods, or of so much 
as Aull satisfy the rent in arrear, and this will be a good seizure 

of all ip). No particular form of words is, however, necessary 
provided the intention is manifest. 

_ 317. A constructive seizure may occur in various ways. It 
IS enough that the landlord or his agent interferes to prevent the 
lemoAal of the article from off the premises on the ground that 
lent IS in arrear, and he does this when he declares that the article 
shall not he removed until the rent is paid ( 7 ), and it is immaterial 
that the article is in fact sulisequently removed (r). 

\m acts indicative of an intention that antecedent steps should 
he treated as a di.stress and assumed h}' the parties to amount to a 
distress Avill be sulficient evidence of a seizure ( 5 ). 

A inere intention to distrain which is oliviously abandoned is not 
sulficient (/) ; and as against third parties no action will lie for 
lemoval of goods which have not been actuall}' seized (a). 


Svd-Sec'I'. 'j. — N otire 0/ J/isfn-ss, 

318. As soon as the seizure is complete the distrainor should 
make an inventory of the goods intended to be included in the 
distress, and give notice of the distress to the tenant. No notice is 
necessary at comnion law, because at common law all that is 
lequiredto he done is to seize the goods and impound them, and, if 
the impounding is in a private pound, to give notice of the place to 

(o) ('ra.uer v. Mott (1S70). L. K. o Q. B. tiol, S.yj ; IVnod y. Xnnn (1828). j 
Ding. 10. ' ' 

/') lh.fl V. Moitf/er (1704), 0 Mod. Kcp. 21o. 

^ 1 /) ( Knurr \. {iiipru. hero the owner of n ])iano let on hire to the 

tenant came upon the premises to remove his j)iaDO, the absolute refusal of the 

landlord to allow him to remove the piano until the rent was paid was held a 

suihcient seizure without touching the piano (<7o7/,). And so Avhere the tenant 

and a stranger A\ ore disputing about the removal of a lathe and the landlord 
laid hl,■^ hand on the machine saving ‘‘ I will not suffer this or any of the things 
to go off tlie promi.>es till my rent is paid” (IIVW v. Xf>,n> (1828). 5 Bing- 
}< Loan (\,. (l.S8<)), b T. L. K. 820. 

1 T*' ^ bailiff who bad entered and pressed for rent alleged to bo duo 

and the exjien.^es of the Ie\\v received payment of them under protest, and 
thereupon withdrew without having touched any of the tenant’s goods or made 
an inventory, it was held evidence of a distress. ‘ The money had been paid and 
received on the footing of there having been a distress {Jh'tchius v. Scott (18-37). 

1 M. & M . 809). Again, where the bailiff entered the demised premises and 
mtiinatiug his intention to distrain walked round the pi‘emi.*es, and without 


(0 SpiVe y. Kehh (1S3S), 2 Jur. 943. In this case the bailiff said he had come 
to make a distress, entered the house, and commenced to make an inventor}^ 
but, finding that he had mistaken his iustructions, left the house without romo' id© 
any of the goods, and it vras held not to amount to a disti-ess. 

(a) Pool v. Leicin Crawcour it- Co. (1884), 1 T. L. E. 1(55. C. A. 
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which they are taken (/>). Nor need any notice now he given, unless 
a sale is intended (r). But the statute that attached the right of 
sale to a distress enacted that before the distrainor can proceed to 
sale he must cause notice of the fact of the distress having been 
made (with the cause of the taking) to be left at -the chief mansion- 
house or other most notorious place on the premises charged with 
the rent distrained But it is suilicient if it is delivered 

personally to the tenant or owner, as the case may he, oven though 
the delivery is not at the place specified in the statute, that is, 
“the chief mansion-house or other most notorious place on the 
premises ’’ (c). The intention of the Act was only that the party 
should have notice, which is performed in thisway better than leaving 
it at a place. As against a stranger whose goods have been seized, 
notice to him will satisfy the statute unless the tenant has already 
commenced proceedings in replevin ( /'). 

The notice must he in writing (v). An error in the name of the 
person on whose behalf the distress is madef/D. or in the time at 
which the rent distrained for became due (/), is immaterial, and it is 
not necessary to specify when the rent became due (/A. 
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319. The notice should contain a statement : — (1) (^f the cause 
of the taking, that is, of the amount of rent due(/). At common 
law there is no duty cast on the landlord distraining to inform the 
tenant what is the arrear of rent for which he distrains, as the tenant 
is presumed to know what things are in arrear for his land (m). Nor 
is he bound by an incorrect statement of tlie amount, since he 
may at common law distrain for one cause and afterwards in a 
replevin or other action justify for a different cause (a). But when 
it becomes necessary to justify the act of selling the goods it must 


Contents of 
notice. 


{(>) Kerbij V. IIuvUuu (iSol), OExch. -JiH. 

(c) Trent \. y/toif (18.MI), I) E.xch. 14. Por fonn of iaveutovv, .sec Enc 3 ’clo- 
l)tcdia of Forms, Vol. VIL, j). TOO. 

('0 (1(>89) 2 -Will. & O.s. 1. 

(c) ir«/rcrv. yafm6«/(lG95), 1 Ld. Raym. o.l. 

(./) Ibid. 

{!/) Wilson V. Knjhtingale (1S4()), 8 Q. D. 10:54. Tho usual and most con- 
venient mode of framing tho notice is to prefuco it to, or write it ut the bottom 
of. tho inventory of the goods. 

(h) Wooflct/ V. (iregortj (182N), 2 Y. & J. .TiO. 

(0 Hainbrtll v. Falmouth {EurD (ls;5.j), 4 Ad. & El 7:5. 

{k) Moss V. (iullimor(;[\~i‘iU}, 1 Doug. (ic. n.)270 ; 1 Smith, L. C., 1 1th cJ., dl4. 

(() Kerb!/ v. Uardimj (18.71), 6 Exch. 2:54. ‘-The ^tatute requires souio 
notice of tho taking, und 1 think the reasonable construction of the statute is 
that it should inform tlie tenant or tlic person whose goods are taken bj’ being 
loft ut thedwolling-hou.><e, and give notice of the good.s taken as well as ex 2 )re>s 
what amount of rent is in arrear” {ibid., per Parke, 15., at i). 241). 

tm) Tancred v. Lei/land (1851), IG (i. 15. GGt). Ex. Ch. 

(n) Crowther v. Jlamsbottom (17U8), 7 Term Rej). G.74, 6.78 ; Kfherton v. 
Foppleivell (1800), 1 East, KJO, 142 : Trent V. Hunt, supra; FhiUl/)s v. Whitsed 
(ISGO), 29 L. J. (q. u.) 1G4, CoCKRURX, C.J., at p. 1G5. The mere fact 
of distruiniug for more rent than is due is not per actionable (!Z’«afmZ v, 
Lenland, supra, oveiTuling Taylor v. llenniker (1840), 12 Ad. A El 488) if 
tho goods taken aro not more than sufficient to satisfy the rent actually due 
{ibid. ; French y. Fhillips (185(5), 1 II. & N. 5(54). Nor will an allegation that 
tlio excessive distress was maliciously made render it actionable in the absence 
of special damage (67erea«oa v. Neicnham (185:3), i:5 C. B. 285, Ex. Ch.). 
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the landlord has given a notice showing the cause 

Distress^^ % distress(n) : (2) of the goods takenCyd, containing such 

• infoimation as will enable the tenant to know exactly what 

paiticular goods have been seized (7) ; (3) of the cause of the 
taking (r) ; (4) of the place of impounding if the goods are impounded 
on the piemises (s) ; and (5)01’ the time when the goods will he 
sold unless replevied or the rent and charges paid (f). 

Sect. 11. — Proceedtuffs between. Seizure and Sale. 

JSu1{-8ecT. 1 . — Imjioiiiiitinf/. 

^ 320. Consequent upon the seizure follows the necessity to 
imprison and secure the chattels for safe custody until the cause of 
distress is satistied or the period has elapsed at the expiration of 
which the chattels can be lawfully sold by reason of the tenant 
failing to replevy them (a). This imprisonment, called impounding, 
places the goods in the custody of the law, and thenceforward the 
custodian is a legal gaoler and protected in his possession as an 
officer of the law. If before the chattels are impounded the tenant 


InipoundlD 


O’ 


' 0 ) niiitirorth v. Mfulni (1847). '2 Car. A; Kir. .)17. 

^y/) This is generally done by fiuiiishing a copy of tho inventor}* as before 
roentioued. The distress must be restricted to the articles coinprised in the 
inventory v. Tnjf's (Is.'Jt), G C. vX P. 207), and the fact that goods not 

comprised in tho inventory have been discovered after tho notice was given 
will not justify including them in the distress {nh/, 01 , v. Bri/ont (ISTl). G 
C. iJc 1\ 484). The mere fact that articles not di.strainable, e.//., fi.vturcs, are 
included in tho list does not give rise to a cau&c of action Unc/c v. Datbi>jh 
(1800), G Jur. (n. s.) 95)8). 

(y) V. lldpliiKf (ISol), G Exch. 281. In one case a notice roferring to 

an inventory naming one article and adding “and any other goods and etfects 
that niay be found in and about the said ]>remises” was held sutlicient where 
the intention was to distrain everything [W'ahemun v. lAndscij (ISoO), 14 Q. 3. 
G2o). l>ut the decision was arrived at reluctantly, and Eule, J., observed, “ I 
think brokers would act very incautiously were they to ndoi)t a getieral form 
of notice w'hich tho court now liolds to bo sufficient with great reluctance. 
And a notice concluding with the words “and all other goods, chattels, and 
effects on tho premises that may bo required to satisfy the above rent with the 
necessary expenses ” after a specific oiiuinoration was held too vague to include 
anything beyond the articles enutnerated (AV/7>y v. /{(inliiu/y siijini). 

(;•) U /litirorth v. J/toltn (1847), 2 Car. & Kir. .717; Trtnt v. ( 1858 ;, 9 
Exch. ’.4. 

(s) Omitting to state that the goods are imjioundcd will not make the 
impoiimUng void {Toiuaut v. FitlA (18.77), 8 E. A Ik 8.8G). 

(t) Tho omission to give the requisite notice makes it irregular to sell, b'* 
does not render the distress illegal {Trent v. Jlnnty snnra ; Liicus v. TarAy*'* 
(1858), .8 II. iX* N. IIG; Jhhinsnn v. H^aihlinyUm (1849), 1.8 Q. E. 758), SO tha 
if. notwithstanding the want of notice, the landlord sells, tho person aggnev^ 
thereby shall recover for any special damage he may have sustained (Distre:^ 
for Rent Act, 1787 (11 Geo. 2’, c. 19), s. 19). 

(a) In former times when a distress could only bo detained as a ple<lg<? 
period of detention was indefinite and dependent upon the will of the tenant to 
redeem the chattels. When the s^tutory right of sale was given in respect o 
goods distrained it was provided, in order to enable the tenant to replevj*, tha 
the goods should not be sold for at least Gve days after seizure and 
given of the distress (2 Will. Mar., c. 5, s. 1) extended to fifteen 
p. 182, po$t). In the meantime the law requires the landlord to see that t 
goods are kept safely. 
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tenders a sufficient amount for rent and costs, it will be unlawful 
to proceed further with the distress (M. 

Chattels may either he impounded on the premises or removed 
to a pound oil' the premises (c). A pound is either overt (open over- 
head) or covert (covered overhead). 

321. There are two exceptions to the right to impound off the 
premises. First, sheaves or cocks of corn, or corn loose or in the 
straw, or hay cannot he removed from the premises, hut must he 
impounded where found (d) ; and, secondly, growing crops must 
after they are cut he placed in a proper place on the premises, and 
cannot he removed except in default of there being a proper place 
on the premises (#')• In that case notice of tl)c place wliere the 
thing distrained is deposited must, within one week after the 
d^ositing thereof in such place, he given to the tenant or left at 
his last place of abode (/). 

322. When chattels are impounded off’ the premises the seizure 
and removal to the pound are distinct acts witli an appreciable 
interval betw’een, and it is possible to say when the chattels reach 
the inside of the pound. When the goods are impounded on the 
premises the seizure and the impounding are practically concurrent 
acts, and if when a distress has been made and inventory taken a 
man is left in possession, it is sufficient evidence of an impounding, 
though the goods are otherwise undisturbed t;/). 

323. When goods are impounded on the premises the landlord 
ought not to deprive the tenant of the whole house, hut should put 
all the goods seized into one or more rooms, unless the tenant 
consent to their being left in their ordinary position, of wliich 
consent very slight evidence will he sufficient (//). 

Cattle may he impounded in the open held by properly securing 
the gate (i). 
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U') I’crtiie V. Jhmhtj (ISIM), 1 Mood. A: R. ‘J1 ; see p. 15:1, (intc. 

(o) I’orinei'ly tho practice was to remove goods to the public pound, as a 
distress could only bo iiniiounded on tho lueinisos with tlio consent of thr 
tenant. The Di.stress for Rent Act, 17:JT (11 (>(*o. '2, c. 19), s. 10 , authorises 
impounding on tho premises. And now distresses are usually impounded on 
the premises uules.s the tenant otherwise ro(juests, us public pounds have prac- 
tically ceased to exist excojitas dilapiiluted curiosities. 

(</) Stat. flOSO) 2 'Will. & Mar., c. 5. s. 2. 

{(■) Distress for Kent Act, 1737 (11 Geo. 2, c. 19), s. S. 

/) s. 9. 

{//) Johnson rp/mm (1859), 2 E. & E. Jones v. BIcrnsfeIn, [ISOO] 1 
(). B. -170, per CllAXNELL, J.. at p. 47:1. aflirmed [1900] 1 Q. B. 100, G. A.; 
and .see Firtk v. rnrvis (179:i), 5 Term Rep. -hUG 
(/() Tennant V. Field (1857), 8 E. & B. ; ]V<oihl>oni v. BlarJc (1774), 11 

East, 405, n. (tho only evidence of consent in the latter case was tliut tiie 
tenant’s wife said how much obliged she was to tlie bailitf. who had acted like a 
gentleman). And in no case should tho whole hoiiso bo locked uj) to the 
exdubion of tho tojiant unless it is necessary to the safe keeping of tho distress 
(TIW« V. (1S4G), K) M. & W. 149; Cox v. rainier (18:j7), 7 C. AP. 
7(57; Ethertony, Popp/cjye// (ISOO), 1 East, i:59 ; II7///.'er v. U’ooleotl (I8:i8), S 
C. A: P. 352). Even lu an extreme case, rather than lock up the whole of tho 
premises the goods should be removed to some convenient place off tho 
premises {Smith v. Ash/e/rlh (ISGO). 29 L. J. (ex.) 259). 

(/) Castleman v. Hicks (1842), Car. & M. 2GG. Where the landlord's agent 
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Distress, 


Sect. 11. 

Proceedings 
between 
Seizure 
and Sale. 

Impounding 
off the 
premises. 


U^ing the 
distress. 


Nature of 
possession 
to be kept. 


Appraise- 

ment. 


iiiipouiKling oft the premises the distrainor must select 
a suitable pound. Cattle may he impounded in a pound overt, but 
luinitiue and goods liable to be damaged by Avet weather or to be 
stolen must he placed in a house or other pound covert (A). 

Impounding is for safe custody, and the distrainor is answerable 
tor the condition of the pound at the time the chattels are put in. 
He must at his peril take care that the place (even though it may 
he a public pound) is in a fit and proper state, and he is liable for 
the loss of or injury to the distress if it is not (/). If cattle are tied 
in the pound and strangle themselves the landlord will he liable, but 
he IS not liable if they die by the act of God {m ). 

325. W hether impounded on or off the premises, the landlord may 

not use or work the goods or cattle impounded. To this rule there is 

the exception of chattels in respect of which use is necessary for the 

pieservation of the thing distrained and is really for the benefit of 

the owner, as in the case of milch cows, which may be milked (a). 

Ihe distrainor may permit the tenant to use the chattels while 

impounded, and even license their removal for a temporary 
purpose {<>). 

326. hen the landlord impounds the goods upon the premises, 

mere]}' leaving them there without anyone in possession is 

sufticient custody, for tliey are in the custody of the Iaw(«). If 

abandons them, then the possession reverts to the tenant. Whether 

01 not his acts amount to an abandonment is alwavsone of fact when 

the point arises (b). If he puts a baililf in possession it is not 

necessary that such hailift* should retain continuous physical 
possession (r). 

Sl'II-SeCT. 2. — 

327. An appraisement of the chattels distrained as a condition 
piecedent to a sale((/) is onl^' necessary, first, when the tenant or 


nito a field where the cuttle were and placed his hand on one of theoi 
sa} ing he distrained the wliole, and counted them, and ne.xt moniing left with 
the tenant a notice stating that he liad distrained the cattle tbereiiiider inen- 
ponod and had impounded tlioni on the premises, this was held to constitute nn 

impounding (27, y. I/an Us (1S40). 1 Man. A: G. GOo). ,, 

(A) C 0 . Litt. 4< b. It seems doubtful if chattels can be brought back to the 

piemises for the ])urpose of iinp<ninding after tliev have once been inipouDilea 

off the luemises {SniUh v. U’ria/U (\m\ ;j() L. J. fi-'x.) UbJ, />tr Dkamwell, U-. 
atp. Iflo). V / i 

{/) II7A/cr V. Speer (IS.'JS), 8 Ad. & El. j47 ; IlU/nell v. Ciarke (1S60), 5 II. 

N, 

(m) /r</»v,n?i((I702). 12 Mod. Pep. (ioS. See also title 

^ ol. I., pp. .jS2 it seij., as to the jirocedure of imi)Ouuding cattle; and 
feeding impounded cattle, see p. 3,S4. 
yn) C Iku/sliaive v. fiowaul (1G07). (To. Jac. 147 ; Bac. Abr. tit. Bisti-ess, P. 

(o) hkdbf/ V. J/urrUufj (1851), (i Exch. 284. 

(«) .SnU-ann v. Falmouth {Karl) (1828). 8 B. C. 45G. 

stein, 


(A) Lm},-mlen v. Buruett, [1898] 2 Q. B. 177. C. A. 
(c) J{anni>:^<<tei - 


(c HamiMery. Ihjfle {\m), 2 E. A E. (527; Jones v. Lby/J 

I Q. B. 100, C. A.; and see Kemp v. Vhrxsimi 

(d) Under stat. ’(1089) 2 ‘Yyill. & Mar., c. 5, s. 1. before a 
could be sold the distrainor was i^^^uired with the sheriff or under-shen 
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owner of the chattels by writing requires such appraisement to be 
made(r); and, secondly, in the ease of growing crops (/). ^Vhcn 
appraisement is still necessary to lie resorted to, the appraisers 
must be reasonably competent., though not necessarily professional, 
appraisers (f/), and they must be disinterested persons {h). 

Two appraisers are necessary, whatever the amount of the rent, 
unless the tenant consent to one acting((), Tiie aiipraisennait, which 
is usually written at the foot of the inventory, must be proiierly 
stamped {k). 


Si:CT. 11. 

Proceedings 
between 
Seizure 
and Sale. 


Sect. 12. — Effect of Bankruptci/, K.cecidiou (uid 

Ilcccivership. 

Svij-Sect. l.—Ilnnhri'i't Tendut. 

328. The bankruptcy of a tenant does not place his goods in nmikiuptcy 
custodia legis so as to prevent a distress by the landlord (/), It of tenant 
merely restricts the right of distress so far as antecedent rent is 
concerned (m). Under the Bankruptcy Acts (a), after the com- 
mencement of the bankruptcy the landlord can only distrain upon 

the goods and chattels of the bankrupt for six months’ rent accruetl 
due prior to the date of the order of adjudication, but the landlord 
may prove under the bankruptcy for any surplus for which the 
distress may not have been available (n). 

329. The right to distrain upon the goods of a stranger is not EiToctof.as 
affected by the Bankruptev Acts, consequentlv the landlord’s right ic-ards .-roods 

tlio constable of the hundred to cause the goods to be appraised by two 
sworn appraisers. So much of the Act as reejuired the assistance of the sheriff, 
under-sheriff, and constable was repealed by the Parish Constables Act, ls72 
(do & y() ^ict. c. 02), s. 13, and the repeal of the re>t of the lorpiiiement of the 
Act as to appraisement at all except upon a requirement was effected by the 
statute mentioned in the next note. 

(e) Law of Llistress Amendment Act, isSS (51 & 52 Viet. c. 21), s. 5. For 
p ™2 appraisement, see Encyclopiedia of Forms, \'ol. VII., 

(/) The reason for appraisement in this case is the statute whicli makes 
growing crops distrainable (Distress for Pent Act, 1737 (11 Geo. 2, c. lU), s. S), 
which provides that they are to bo appraised wljen cut and gathered and not 
betoro, and the abolition of aiipraisement which was effected by a qualified 
lepeal of stat. (1689) 2 Will. & Mur., c. 5, does not refer to the later statute. 

U (1^48), 6 C. P. -127. 

o u landlord cannot be one of the apprai.sers (L»/"a v. Ile/i/oa (1S2-1), 

- J3ing. 334), lior can the bailiff who made the distress (U'cutirond v. Coirue 

^ Put where the 

bioker has to save expense valued the goods at the instance of the person dis- 

latter cannot afterwards complain of it {Ihuhop v. Jiryaid 
(1N34), 0 C. & P. 484). 

(0 Flicker (1839). 10 Ad. & FI 640. 

[ c) hoe Stamp Act, 1891 (54 & 55 Viet. c. 39). s. 24, and schedule. 

/) 7yrn/V« V. Sowry (1841), 8 M. & W. 729, 739. 

(m) Jie Machnzie, Ex 2 , arte Hertfordshire [Sheriff), [1809] 2 Q. B. 5G(>, 573, 

(■I® & Banknqitcy Act, 

18J0 (o3 & 54 Viet. c. 71), s. 28. As to the coininencement of a bankruptcy, 

SCO Re Ihmpm Ex parte Whyte, [l‘H)S] 2 K. B. 330. 

( 0 ) bee, further, title Bankruptcy and iNsoiyVENcv, Vol. II., pp. 221, 291 
eeij. , and lie Griffith, Ex jjarte Official llereiver (18fl7), G(J L. J. (q. h.) 7GL 


ei 
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Distress. 


Sect. 1j. 

Effect of 
Bankruptcy, 
Winding-up 
etc. 


unaffoctcd l.v 
bankru[>tcy. 


to distrain upon sucli goods extends to the full period of six years’ 

arrears (p). And inasmuch as the discharge of a bankrupt is 

merely to release the bankrupt, and not to extinguish the debt or 

collateral remedies, it does not prevent the landlord from realising 

goods of a stranger distrained on the premises of the bankrupt 
after his discharge ( 7 ). 

330. The landlord may distrain at any time while the goods 
remain on the premises, even after they have been sold, if not 

^ ^ ^ l^srson who at the request of the creditors pays 

ott a distress after and even with notice of the bankruptcy may 

be lecouped out of the estate before the creditors receive any 
dividend (.s). 

laMiient of rent to the landlord under a threat of distress, even 

after an act of bankruptcy, is unimpeachable (f), and even though 

theie are at the time no goods upon the premises which the landlord 
could distrain (a). 

In the case of a distress made before the bankruptcy the landlord 
may lose the benefit of it, if, after seizure, he allows the goods to 
lemain on the premises so as to he in the reputed ownership of the 
tenant at the commencement of his bankruptc}’ {/'). 


Company in 
liquidation. 


81 * 1 ;. .'^ECT. 2 . — Ccinimny hi Li'jiiitladon. 


331. W here a company is being wound up by the court or 
subject to the supervision of the court, any distress jiut in force 
against the estate or eliects of the company after the couinience- 
ment of the winding-up is void if levied without the leave 
of the court (c). In the case of a company being wound up 

. e court also has the same power as in a compulsory 
winding-up, upon the application of the liquidator, to control the 
landlord’s exercise of his right of distress (d). In all cases persons 
seeking leave to distrain must show good reason why they should be 
allowed to do so (c). 


(/d lU'ovhlehunt V. liure (ISoT), 7 K. & B. 17G ; llalUon v. ^Vi>o>l (1«90), 15 
A].]), (.'as. im, r. C. 

(v) ycn;(o„ V. Sa,t( {18-12), 9 M. & W. 434 ; 10 M. & W. 471, Ex. Ch. 

{r) h'j- jxirie Phil, iwer {11:^9), 1 Atk. 103. 

U) Pe K.r i, arte' Kent, ar<l 21 L. T. 0^4; Pe 

Kr I, arte Lonrimj (ISS7), Ho W. K. Ga2 ; lU Jermun, Ex narte EHiott {iS'SH), 
3 Mont. & A. GG4. 

(() .'^tereiisoii V. ir«/of?(180o), o Esp. 200. 

{*/) M(tr„r V. (1823), 1 Bing. 2G1. , 

(h) PeJhane, Ex HhnWrwurth (1832), 1 Deac. & Cb. 223. As to tUO 
eflect of execution before bankruptcy, sec p. 17G, - , n 

(r) Conipauics (Consolidation) Actj 1908 (8 Edw. 7. c. G9). s. 211 ; Pe 
Coal Minin,! Lf.l. (IS6-1), 4 De G. J. A Sm. 377, C. A. ; Pe Lancashire ( 
Eitinniiif! Co., Ex parte Caruelhi (1887). 35 Cb. D. G.7G, C. A. The leave 
necessary, for the Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 10. wWch 
certain bankruptc)* rulos into winding-up. does not extend the provisions of 
Bankruptcy Acts so as tt) give the landlord a right as of course todistmm tors 
months’ rent in arrear before the winding-up order {Pe Coat (MnsamerB Assor 
iion (ISTG), 4 Ch. D. 625 ; Thomas v. Patent Lionite Co. (1881), 17 Ch. 1). 

J^<1) Pe Ponndivood CoUienj Co., Lee y. Roimdivood Colliery Co., [1S9<J 1 

3 i 3, C* A, 

(<■) Pe Higyinshaw MUh (ind Spinning Co., [1896] 2 Ch. 544, C. A. 


Part II. — Distress for Kent. 


173 


332. ^Yhere the distress has already been levied, hut not com- 
pleted by sale before the commencement of the winding-up, the 
court favours the landlord, and the distress will be allowed to 
proceed, unless there are special reasons rendering this course 
inequitable (/). 

333. The principles upon which leave to proceed with a distress 
have been granted or refused are as follows : — 

(1) Leave will not he given to distrain for rent accrued due before 
the commencement of the winding-up, if the landlord is a legal 
creditor, and can prove for the rent in the winding-up (//). 

(2) The fact that the liquidator retains possession afterwards for 
the purpose of winding-up will not entitle the landlord to distrain 
for rent accrued at the commencement of the winding-up, though it 
may entitle him to distrain for the subsequent rent [h). 

(3) For rent accrued’ after the commencement of the winding-up 
leave to distrain will be given, if the liquidator has retained 
possession for the purpose of winding-up, or if he has used the 
property for the purpose of carrying on the company's business, or 
has kept the property in order to sell it or to do liie best he can 
with it(i). But it is not sullicient that the li^piidator has merely 
abstained from any effort to get rid of the property (A) ; nor will 
leave be given because the liquidator has derived some indirect 
advantage from the tenancy (/). And if the liquidator has kept 
possession by arrangement witli the landlord and for his benefit, as 
well as for the benetit of the company, and there is no agreement 
with the liquidator that he shall pay rent, the landlord is not 
allowed to distrain (vi). 


if) lioundwood Colliery Co.y Liew Ilnnudirood Colliery Co., [IsaT] 1 C'li. 

C, a. 

{(j) lie Cool Consumers Association (1870), 4 ( 'h. I). 82.3 : lie Xorth Yorkshire Iron 
Co. (1878), 7 Ch. D. (>(>1 ; Jle Bridytirater Enyinccriny Co. (1879), 12 (.'li. 1). 181. 
hut tho court cannot restrain a distrcs.s where the eonq)atiyi.s not the tenant ot 
the landlord, as where tho company has taken possession of the premises under iiti 
agreement for an assignment [lie Lumly dranite ('o., Kr ftorte lleamn (1871), 
() Ch. App. 4G2), or where tho lease is held bv a trustee for the eomjmny (A’c 
Jlcyeut VniUd Service. Stores (1878), 8 Ch. ]). GH), C. A.; AV Traders' Xorth 
Stajfordshire Carrymy Co., Ex jiarte North iitolfordshire Ilaii. Co, (1874), L. 11. 
19 Lq. GO, Go), or the company is an undertenant (AV ('arriaye Co-operdtire 
k'xiyily Association, Ex jiarte Cltmtnt e (1888), 28 Ch. D. 1.34). And where tho 
landlord is not a legal creditor of the company ho cannot be deprived of his 
right of distress by an offer by the liquidator to allow him to prove for tho roJit 
{lie Iteyent United Service Stores, siijira). 

(A) lie North Yorkshire Iron Co., snjirn ; He llrown, Hayley, and Dixon, Ex 
}>arte lloherts and ]Vriyht (1881), 18 Ch. D. (H9 ; He Sooth Kensinyton Co-ujieratire 
Stores (1881), 17 Ch. D. ICl. 

(0 Re Oak Rita Colliery Co. (1882), 21 Ch. I). 822, 880. C. A. ; Re Londy 
Craniie Co., Ex jiarte lleavan {\^~\), t} Ch. App. 4G2; Re Nodh Yorkshire Iron 
Co., sujrra ; Re Silkstone and. Do<lworth Coal and Iron Co. (1881), 17 Ch. I). 1.3S. 
In such a case the rent is considered one of tho e-xpenses of the \yinding-up. 
And placing a caretaker on the property in the hope of obtaining a better 
jirice for it by waiting and with a view to preventing it from sulfering damage, 
butnotof caiTj’ing on the business or solUiig it as a going concern, is sullicient 
reason for leave being given [Re Blazer Eire Liyhter, Ltd., [189o] 1 Ch. 402). 

(A) Re Oak Bits Colliery Co., «»q/ra, at p. 881. 

(0 Re llouseand Land Investment Trust, Ex parte Smith (1894), 42 W. R. 572. 

(»0 Re Oak Bits Colliery Co.,suirra, per Linuley, L.J., at p. 880; Re Broyress 
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a quarter or 
half-year. 

Rent in 
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not tlie 
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Preferential 
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Execution 

against 
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334. "Where the winding -up occurs during the currency of a 
quarter or half-year the rent is apportioned, and leave to distrain 
vill generally be limited to so much of the rent as has accrued since 
the commencement of the winding-up, leaving the landlord to prove 
for the rest (a). But where the landlord has a power of re-entry 
for rent in arrear and claims to exercise his power unless his rent 
is paid in full, the liquidator, if he remains in possession, will be 
ordered to pay the rent in full (./). 

Bent payable in advance may he distrained for after the winding- 
up. But this is apportionahle, and the liquidator must pay in full 
in respect of the time he continues in occupation, and the landlord 
must prove in the winding-up for the rest (p). 


335. The landlord's distress will not he interfered ^Yith, whether 
the rent accrued before or after the winding-up, if there is no 
privity between the landlord and the company, e.ff., when the 
chattels of the company are merely on the premises of the 
tenant {//), nor where the company is not the legal tenant of the 
premises (/■), nor where the goods are those of a stranger to the 
landlord on the company's premises (s). Where the goods for 
all practical purposes have ceased to be the goods of the company, 
as when the goods to be distrained are mortgaged to debenture- 
holders to an amount exceeding their value, the landlord is 
entitled to distrain (f), and it makes no difference to the landlord’s 
right that the debenture-holders are willing to release their 
security {<t). 

It is doubtful whether leave to distrain will be given where 
the landlord has taken a collateral security, such as a promissory 
note, from the tenant (/>). 


336. There is the same postponement to preferential payments 
in the case of a ^Yillding-up as in the case of bankruptcy (c)« 


.SL'B-Sect ■]. — Excridion against Tenant. 

337. The levying of an execution upon the goods of a tenant 
places them in enstodia legis and protects them from seizure by th® 


Asstiraiice Co., K.k parte Liverpool Exilinnge (Jo. (1870), L. !»■ 9 Eq. 3'* ' ‘ 
Brifhjemater Englineriog (’o. (is79), 12 Ch. D. 181. . » n 

(m) lie k^onf.h Kensington Co-operative Stores (1881), 17 Gh. D. IClj Shae'^ 
<0 Co. V. Chorllon t{- Sons, [1895] 1 Ch. 878. ,.a. 

(o) Lie SUhione an<l Doila-orth Coal awl Iron Co. (1881), 17 Ch. 

(ientral Share and Trpst Co. v. Wetky Uriel: and Fottery Co. (1882), 20 tn. 
200, C. A. 


p) ShaclctU Co. v.sOhorlton Sons, sujfra, ^ ^ ; Ain 

fj) He I'radtrs N'ort/r Stafforfhliire Carryi/t<j (7#., Ex parte Xorth 


[ 

Bail. Co. (1874), L. R. 19 Eq. 00. 

(7-) See p. 178, note ^ 

(s) lie Traders' Ki/idli STa^f>rdshire Carrying Co., E.r parte Xorth Staffor 
Hail. (’o. (1874), L. R. 19 ll^q. 00, per Jessel, M.R., at p. 68. 

(<) lie Kew City Constitt!tional Clnb, Ex parte Fttrssell (1887), 34 Ch. U. • 
C. A. ; lie Ilarpnr's Cycle FK.tings Co., [1900] 2 Ch. 781. 

(a) Re Xew City Constitutioual Club, E.v jxirteiRurssell, 

Re Ilarpnr's Cycle FittinVis Co., supra. 

(c) See title Companies, YoI,. V. 
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landlonl ((/), except in the case of distress by the Crown (r) or 
when the execution is collusive (,,/ ). But tlio execution creditor 
may waive his rights (//). 

338. In general goods seized by the sheritl under High Court 
process cannot be removed until any arrears of rent (not exceeding 
one year) have been paid by the execution creditor. This in efTect 
impounds the goods on the premises for the benefit of the landlord 
until the rent is paid {h). 

The provision does not apply to executions at the suit of the 
landlord (i), nor to executions against a sub-lessee, so as to 
enable a ground landlord to claim the benefit of the Act on an 
execution against an underlessee (A-). But a sequestration has been 
treated as an execution within the equity of the statute (/). The 
provision is notconfined to goods and chattels which are distrainable 
in point of law, but casts the duty upon tlio sherifY to take care 
that the goods seized are not removed until the Act is complied 
with(m). But inasmuch as the goods of a stranger are not liable 
to execution, the statute confers on the sherifY no power to seize 
such goods or to apply the proceeds of sale tliereof in payment 
of the rent (a). Should he seize and remove goods belong- 
ing to a stranger, he will be liable for a year's arrear.s of rent, 
as he has taken off the premises that which the landlord had 
the right to distrain (o), and he will also be liable to account 
to the real owner whether he has paid the landlord or notQ>). 

339. If two executions are levied the landlord cannot have a 
year’s rent on each (q). 


Skct. \2. 

Effect of 
Bankruptcy, 
Winding-up 
etc. 


Goods cannot 
lie removed 
it' rent 
unsatisfied. 

Exceptions. 


Two execu- 
tions, 


34:0._ Further, it may be taken to be now' established : (1) That the ^vhen rcstric 
restriction upon removal does not apply except in the case of a sub- tion upon 
sistiiig tenancy (/■). But, provided it be subsisting, it may he a 
tenancy created by an attornment in a mortgage deed (.s), or by a 


G 


{d) iU Machnzie^ Ex. fiarte Ilf^t/ordshire (.SViO-///). [1SJ)9] 2 Q. IJ. oiid, oT.'J, 

Fitt. 47 a; Gilbert on J ^stresses, 44, 4o; U'hurtun v. Xui/lov 

(1848), 12 0.13.673. 

(c) Jt. V. Codon (1751), Park. 112. confirming II. v. />«//? (17 10), cited ihid.,^. 141 ; 
^ (1888), 38 Ch. 1). 622; seo also II. v. Hill (1818), 6 Price, 10. 
/) hmith V. Jlimell (1811), 3 Taunt. 400. 

-/) .Sei-en V. .l///n7/ (1756). 1 Keny. 370. 

^lud Tenant Act, 1700 (8 Ann. c. 11 (Ruff. c. is in Revi.'cd 
I tatutes, s. 1 ) ), En to a receiver bein;; “ a landlord ” within s. 1 , sco Cox v. 
Harper (1010), 26 T. L. R. 264. G. A. 

;) />aft//on(1830),6 Bing. 536, 544. 

« («) I>ennets Case (1727), 2 Stra. 787 ; but see Thuruood v. Uichardsou (1S31), 
i Biug. 428. 

‘8'm(7/.(1818), 1 Swan. 457. 

(m) V. Ryk (1843 , 11 M. & W. 16 ; see ilmaUman v. Pollard (1841), 

0 Man. AG. 1001 , 1009. 


U'l M«uc V. i^^««fcac^(1853), 13 G. B. 304. 

'/) Dod V. Saxhj (1735), 2 Stra. 1024. 

It ^ aiTq' l^^"**)* B. R. 0 (R B. 333; Hodysou v. Oascolyne (1821), 5 
xc L therefore, apply when the tenancy has determined 

before the seizure, though within six months of it {Cox v. Lsiyhy supra). 

(«) Yaks V. liaikd<je{\m), 5 H. & N. 240. 
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etc. 


When 

execution is 
followed by 
bankruptcy. 


Removal of 
goods by 
sheriff. 


stipulation in a purchase agreement under which the purchaser 
takes possession and pays a fixed yearly rent until completion (/). 
Ci) Ihe tenancy must be one to which the right of distress is 
incident that is to say, it must be at a rent certain and presently 
distrainahle for (a). (6) The rent must be rent actually due at the 
time of seizure (h), and not that which accrues afterwards, though 
possession he retained by the sheriff (c). If it is due it is immaterial 
that it is reserved payable in advance {<1), and the full rent may be 
claimed though the landlord has been accustomed to remit portion 
to the tenant (r). If the landlord is induced to withdraw a distress 
on the tenant’s false assurance that a particular debt is satisfied, 
and subsequently execution is levied for the debt, the landlord is 
entitled to his year's rent under the statute (/'). The landlord pro- 

is the person immediately entitled to the rent, or 
the person who has a title upon which he can recover in ejectment(j/). 

341. W hen an execution is followed by the bankruptcy of the 
tenant, the latter does not deprive the landlord of his right 
ac(juired under the Act, Tlierefore the sheriff who sells the goods 
of a judgment debtor is justified in paying to the landlord a 
year’s arrears of rent, notwithstanding he has had notice of bank- 
ruptcy proceedings before he had notice of the landlord’s claim (M- 
The only exception is where the execution is rendered void by the 
bankruptcy, and the landlord has not distrained (0- Where the 
sale does not take place until after notice of the bankruptcy, the 
sheriff should decline to proceed with the execution until the land- 
lord has been satisfied {j ). 

342. The sheriff does not infringe the statute unless he removes 
or permits the removal of the goods without satisfying the rent (^■)* 
There must be an actual or constructive removal. It is not 
sutflcient that the goods have been seized and sold if there has been 
no removal (/). The statute is, however, infringed by the removal 


* * if ^ VV 11. i • 

7. (1S1,V;, 1 Piice. 274. > -\r n 

Kniuh({m:i\ IM. i!cS.24.j; v. 7?fir/f/jW(lS44}, 

=/<// hari/i. E.r parte Pollen {TrnsUes) (ISSo), oo L. J- ' 


(f) Saninhrs v. Minnjrare (1S27), b B. C. 524. 

(«) ItisiUn V. Ihjlt (is4:{), 11 M. & W. K), 25. 

(5) Gn illiam x. Ikirlar {\^\o), 1 Piice. 274. 

(c) Unskins x.K ' 

& G. 449 ; He Ben 

{•1) Jlnrrison v. Barrif (1S19). 7 Price, (>90. 

G) ]VilH(nns v. Leirsai (1S31), S Bing. 2S. 

(/) Wollaston v. tilajM (1854). 15 C. B. 278. , , 

(f/) Coli/cr V. Speer (i-S2()), 2 Brod. & Bing. G7 ; and an action may be or p ^ 
by the administrator of tbe landlord [Paltjrare v. Windham (1<19), 1 
provided administration has been granted and demand of the rent made 
the ffoods 

GO . 

Be Dri i r/ , jjj pone iJi/u iai ntren er \iovv), ou jj. x. ot i , u., ~ - •- 

as to the effects of bankruptcy, p. 171, ante, and title BA^'KiivrT 

IXSOLVEXCY. Vol. II. pp. 221, 291 et seq. _ „ontiD2 

{i) Be Mackenzie, E.r parte Hertfordshire {Sheriff), supra, at p. 576, com 
on Lee x. Lopes (1812), 15 East, 230 ; Gethin v. (1833), 2 Bowl. l^y. 

{j) Be Driver, Ex parte Ojjieial Receiver, supra, 

('.) Be Bean Davis, Ex parte Pollen {Trustees), supra, , n<i>3^ 

{D Smalbnan v. PoBard (1844\ 6 Man. & G. 1001 ; White x. Binstead ■ 
13 C. B. 304. - •. 
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of an) poition of the fjooils seized (m), and if once removed the 
^■rong cannot be purged by the subsequent return of the goods to 
the premises (n). A landlord waives the benefit of the statute by 
consenting to the removal, even if given upon the faith of an under- 
taking to pay the rent which is unfulfilled (o). 

343. If the sherirt relinquishes possession of the goods, the pos- 
session reverts to the original owner, and they may be distrained (n), 

and so they are distrainable if not removed within a reasonable 
time after sale by the sheriff ( 7 ). 

344. The sheriff’ is under no obligation to inquire whether anv 
rent is inarrear, and he is under no liability to the landlord for not 
keeping the goods, unless informed that rent is due (/■). Rut if the 
sheriff has notice before the goods arc removed that rent is due to 
the landlord, and nevertheless does not keep the goods on the 
premises, but sells them without paying the landlord, the sheriff 
becomes liable to the landlord for the wrongful removal (.v). And 
express notice is not necessary, it is sufficient if he have knowledge 
of the claim (t) ; and if he be informed by notice that rent is due the 
foim of the notice is not material (a). The notice is in time while 
the goods or the_ proceeds of sale remain in the sheriff’s hands (h). 
W hen the claim is made by the landlord the sheriff must ascertain 
that the relationship of landlord and tenant exists, and that rent is 
leally due, and he is entitled to see the lease if there is one (c). If 
the relationship is established, slight proof of rent in arrear will 


(m) Colijer v. Speer (1820). 2 Bred. & Bing. 07. 

( 0 ) notherep v. Wood (1811), 3 Camp. 24. 

9 O h r* Paj/nter (1820), 8 Price, 9o; BaysJunres, Ltd. v. Jkwon, [1,S9> 

n A ’ Ex parte JErt/ordshire {Skripf), [1899] 2 (I I 

wiuVwi li’ Cropper v. IfaJw(lS83), Cab. & El. 152, where 

nrv>i sheriff had withdiawn merely temporarily under a 

T between a claimant and an execution creditor, and that inter 

pending, he was held entitled to distrain. I 
nnusADoJ ' ^ ^ 711, a sherilf ’s otficer was held not to be ii 

^ A locked the writ in a drawer and gone away w’ith the ke 

^ Cothye (Oxford) y. Murcoi 

Annn«i,.Tr 1 ^' ^ sheriff’s officer was in possession under ai 

iht r (T T 1 f 1 °' distress for the landlords, and the outlawry was rescinded 

i^r was held bound to pay the proceeds of the distress to the distrainors 

P n i n (TrmUes) (1885), 55 L. J. (q. n.) 217; 

I Ad & ^ ^ P 

(r) Jle Ex pnrte Hertfordshire (Sheriff), supra, at p. 574; Wari,a 

lewben-i! (RIB). 1 Stra. 97; Vahfrave v. (1719) 1 Stra. 212; 

.lr« «y r/arn.«(1820),3 B.&Al^ 

I I % P^P^^rtellertfordshre (Sheriff), supra ; Riseky y. /.V/e(184;3), 

(i\Ti - ; ’r ’ y. iHxon (1820), 3 B. & Aid. 045. 

p a )6 *^®tice to sheriff, see Encyclopiedia of Eorms, Vol. VII., 

(a) Cohjer v. Speer, supra. 

Arnitl v. Garnett, supra. 

_^,c) Auyustien v. CVa//(* (1847), 1 Exch. 279 ; Keujhthy v, Birch (1814), 3 Camp. 
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8ect. 12. 

Effect of 
Banki'uptcy. 
Wiiiding-up 
etc. 


(»O0<ls Dot 
to he sold 
after 
until rent 
paid. 


Liability of 
sheriff for 
wiougful 
removal etc, ; 


and of 

execution 

creditor. 


Measure of 
damages. 


generall}' be accepted, but be is bound as between himself and the 
execution creditor to ascertain whether the rent is due {d). 


345. AV here notice has been given to the sheriff bjthe landlord that 
rent is due, the sheriff should call upon the execution creditor to pay 
it, and should refuse to sell any of the goods until it is paid ; even if 
there are goods upon the demised premises of a value many times 
exceeding the amount of rent due his duty is the same, and he should 
refuse to sell the smallest part of the goods until the claim of the 
landlord is satisfied (c). The landlord’s claim must ije paid without 
any deduction for sheriff's fees(/). The sheriff’ is not bound to 
advance the money to pay the rent out of his own pocket. If 
the execution creditor declines to advance it, the sheriff may 
refuse to sell (//). But if the sheriff’ is willing to do so, he 
may sell and pay the landlord’s rent and apply the surplus, if 
any, in satisfaction of the debt, and if there is no surplus may 
return )uilla bontj [It). He should not adopt the latter course 
if he had notice of the tenant’s bankruptcy before the sale(0- 
If no one will pay the landlord’s rent the sheriff’ can withdraw and 
return tndla bona (A). "When the goods on the premises are not 
sufficient to satisfy the rent lawfully demanded the sheriff should 
withdraw (/). AVlien he withdraws the landlord can distrain for his 
whole rent (m). 


346. If the sheriff’ infringes the statute and permits the removal 
of the goods before the rent is paid, and in consequence the landlord 
loses any part of his rent, the sheriff is liable at the suit of the 
landlord in an action on the statute for wrongful removal without 
paying him («)• 

The landlord has no right to require the goods to be sold for his 
benefit, and if they are sold be cannot maintain an action against 
the sheriff' for money had and received (o). No action will lie 
against the execution creditor, as he has nothing to do with the 
removal of the goods (p). 

347. The measure of damages in an action against the sheriff at 
the suit of the landlord is priind facie the amount of rent (not 
e.xceeding a year) due, but it is competent to the sheriff’ to prove in 
mitigation of damages that the real value of the goods removed was 



(</) Frost V. Barclmj (1887). 8 T. L. E. G17. 

(t) Thomas v. Mirehouse (1887), 19 Q. B. D. 5C8, per Lord Eshek, M.R-r 
p. oGG. 

(/) Gore V. Goftou (1725), 1 Stra. G48. 

(y) Cocker v. Musgrove (1846), 9 Q. B. 223 ; Thomas v. Mirehouse, supra. 

(A) Ibid. ; Wiutle v. Freeman (1841), 11 Ad. & El. 539. 

(/) ik Driver, Ex parte Official Receiver (1899), 80 L. T. 840. ^ 

{k) H intle V. Freeman, supra; Re Mackenzie, Ex parte Hertfordshire {Sherip]i 
[1899] 2 Q. B. 5GG, 575, C. A. 

7) Foster Hilton (1831), 1 Dowl. 35. 

,m) Ik Mackenzie, Ex parte Hertfordshire (^>Aeri^, supra. 

(«) Ibid. ; Calvert v. Jvliffe (1831), 2 B. & Ad. 418. 

(o) Ik Mackenzie, Ex parte Hertfordshire iSherilTi, sufyra; Green v. 

(1812), 3 Camp. 2G0. v i/y. j . 

(_;>) Cocker v. Musgrove, supra. 
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not sufficient to pay the rent. All that the laiullora has to proye 
is that the rent is in arrear, that the shentl has had notice of this, 
and that he has notwithstanding removed the goods. It then lies 
on the sheriff to show that the value of the goods removed was less 

than the rent to reduce his liability {q). 

348. In the case of weekly and other tenancies for less than a 
Year the arrears of rent which may be claimed upon an execution 
are further limited, for no landlord of any tenement let at a weekly 
rent shall have a claim or lien upon any goods taken in execution 
under the process of any court of law for more than four weeks 
arrears of rent; and if such tenement shall be let for an.^ olhei 
term less than a year the landlord shall not have any claim or hen 
on such goods for more than the arrears of rent accruing dm mg fom 
such terms or times of payment (r). 

349. The statute forbidding the removal of goods by the shentl 
without paying one year’s rent does not authorise a distraint on 

goods in custodia Icijis («). 

350. "Where a sheriff has, under the Sale of Farming Stock Act, 
181G, sold any straw, chaff, turnips, hay, or other produce luuler an 
agreement that the purchaser will expend the crops or produce tor 
the benefit of the land, the landlord may not distrain on any sucii 
produce which has been severed at the time of such agreement, nor 
on any turnips drawn or growing thus sold, nor on any noises, 
sheep, or other cattle or beasts, or on any waggons or otlier imple- 
ments of husbandry kept or used on the land for the puipose o 
carrying out such agreement {a). 

351. Where growing crops are seized or sold by a sheriff or 
other officer in execution, such crops, as long as they remain on the 
land, are subject to distress for rent which may accrue due to the 
landlord after any such seizure and sale, but only in default of other 
sufficient distress {h), 

352. The Landlord and Tenant Act, 1709, does not apply 
to goods taken in execution under the warrant of a county 
court (c). 


Sect. 12. 

Effect of 
Bankruptcy. 
Winding-up 
etc. 


Weeklv 
tenancies etc. 


(Joods in 

Ciii'li't/id li’i/i.'t. 


A<;i'icultui':il 
lii'oduce and 
tannin*? 
animals. 


G rowing 
cro[)S. 


County Court 
execution. 


q) Thomns V. Mirelmtse (1887), 19 Q. B. T). 5015. 

V) Execution Act, 1844 (7 & 8 \ict. c. 97), 8. 07. 

’a) Landlord and Tenant Act, 1709 (8 Ann. c. 18), s. 1 ; Uharton 
(1848), 12 a. B. 673, j>er Patteson, J.. at p. 079 ; 8ee as to the effect of this also 
Sviallnutn v, Pollard (1844), 6 Man. & G. lOOl ; lUselen v. liyle {1843), 11 
M. & W. 10; Cocker v. Musqrove (1840), 9 U- B. 223; Thomas v. Mtrehouse, 
supra. _ 

(a) Sale of Farming Stock Act, 1816 (50 Geo. 3, c. 50), es. 1, 3, 0. This pio- 
vision only applies whore the crop has been severed before sale (see M i d ' • 
Dewes (1834), 1 Ad. & El. 041). See also Ilntt v. Morrell (1848), 11 U- h. 42oaud 


Vision 

Ptu'cs (1834) 

(in en-or) 438, Ex. Ch., as 
title Aguiculture, Vol. I., p. 254. 

«*<W - 'X 


.041). uisu V. ^ - 

to the interpretation of this statute. See, geneiall\ , 


line AGUICULTURE, Vol. 1., p. 254. ... 

{h) Landlord and Tenant Act, 1851 (14 & 15 Viet. c. 25), 8. 2. The decision 
in Wharton t. Naylor (1848), 12 Q. B. 073, is therefore no longer law on tins 
point. 


(c) See title County Courts, Vol. VUI., p. 563. 
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Sect. 12. 

Effect of 


\cW;ifT'nn 1 ''I •'““y p™<=e^5 in 

Banb-uptcy of ,. I |••’ , «>nim is made by the landlord for rent, a judge 

Winding-up’ °ii otiier* Jurisdiction to adjudicate upon the claim, and 
etc; “ proceedings must be stayed (d). 


Admiialtv 

process. 

Receiver in 
possession. 


Scb-Sect -i.—licfcircr in Possession. 

of ?h? nrJiL® n receiver appointed by the court is in possession 

Un 1 • affected, except 

bat befo e distraining he must apply to the court for leave to do 

hp nppH n.f before a receiver is appointed. 

Up 1 i leave to proceed with the distress; and if 

e does apply he wdl not l)e allowed the costs of the application (/). 

^0 leave is necessary m a case in which a receiver in bankruptcy is 
in possession {(/). ^ ^ 


Sale of 
distress. 


Sect. 18. — Sale oj Distress. 

ISl’U-Sect. 1. — In Genera/. 

355 . Altbough at common law a distress for rent could 
not be sold (unless the distress was levied by the Crown), being 

of a pledge or security, by statute any 

0 ts istiained for rent, which have not been replevied within 
ive aftei the distress and notice thereof, may be sold for 

rent obtained, towards satisfaction of the 

1 not imperative, and no action lies against a 
anc OK 01 not selling (i) ; apparently, however, loose corn etc. 
aiif growing ciops must, in default of replevy, be sold under and 
subject to the statutory provisions (/r). 


(r/) Court Act, 1861 (24 & 2.5 Viet. c. 10). s. 16, 

is-iift tlipT/" ^ Jni'. (x. s.) 4o6, where it was said he should 

directions not to execute it without further 
^ r- ‘"'Jm leave ; y. Past Anf,/ian Rai/. Co. (18o0). 

application is made by summons in chambers 
rh T? receiver was appointed {Searl t. C/ioat (18S4 , 'lo 

(/) Lnyt-t y. Svath M.fropoliian Brewing and Buttling Co., [1891] W. N. 31 ; 
^ (1«4-1). 3 Hare, 472, 475. J >l J 

r^} P- Eq. 97; Re Mead, Ex parte, 

ante^^^*^^ E. R. 20 Eq. 282. As to receiver, see also pp. 130 — 131. 

{h) Stat. (1689) 2 Will. & Mar., c. 5. s. 1 (the provisions of this statute 

appl} to rents seek, rents of assize and chief rents, and in fact to aoy kind of 
rent) ; Landlord and Tenant Act, 1730 (4 Geo. 2, c. 28), s. 5 ; Distress for 
Bent Act. 1/3/ (11 Geo. 2, c. 19), s. 10; Co. Litt. (ed. H^argrave and Butler) 
ti 1 C 1 distress, D, 7; 3 Bl. Com. 14. As to replevin, see 

PP; 181, 199,^wt. See also p. 118, ante. 

35 L. T. 855, confinninfr v, JiJdmonds 

OX/), 1 B. A Aid. 157. and Ilndd v. Ravenor (1821), 2 Brod. & Bing. 662- 

tU0rwi66 u IftTlfllnrrl -12 1 L Kl'fi 
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utnei wise a landlord could never relinquish a distress by agreement with his 

tenant. “Shall” and “may” in this particular statute are held to be permissive 
only, and not compulsorv'. 

(A*) See judgment of court in P/y^o«y. BiW/ea (1836), 1 M. & W. 441, atp.44S ; 
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356 . The existence of a distress is, until the sale, an answer to 
an action for rent, whether the distress he suihcient or not to 
satisfy the amount for which the distress is levied, for until sale, 
while the distress is being held, the debt from the tenant is 
suspended, although the property in the goods is not divested (/). 

On the sale of the distress, the proceeds of the sale are an instan- 
taneous executed satisfaction of tiie rent, vesting to that amount in 
the landlord, and the tenant has only an interest in the surplus (if 
any) (m). If the proceeds of the sale are insuthcient to satisfy Uie 
landlord’s claim the landlord can recover the balance due by action 
or otherwise (a). 


Sfct. 13. 

Sale of 
Distress. 

No notion 
bofove sale. 

I’rooeccU of 
sale. 


357 - Until sale, whether the statutory five days have elapsed or Manors prior 

not, and even if the goods have been removed from the premises, 

the tenant has the right to replevy tliein (o) ; and a landlord ought 

not to sell the goods after a tender of the rent and costs has been 

made at any time within the live days, and if he does so ho will be 

liable in damages ( p). . • i • * 

An agreement betw'een a tenant and the distrainor relating to 

the disposition of the goods seized does not debar the tenant from 

claiming in an action damages for excessive distress {q). 


358 . An irregularity in the sale will make the laiullord liable to 
account not merely for the proceeds, but for the value of the goods, 
and the tenant will be entitled by way of surplus to the full value 


and see also, (18 to loose corn etc., stat. (lf)SD)2 "Will. & Mar. c, o, s. 2. As 
to time and place of sale see pp. 182 — 183, post. . , , 

(/) Lehain v. Philpvtt (1875), L. R. 10 Exch. 242^ (lu whiyh 
authorities are reviewed), confirming h'lhranli v. KtUy (ISli), 0 M. A. .. . 
204, per HayLEY and IIoLKOYD, JJ., at ]>. 209, and explaining JXdvsou y. 
Cropp (1845). 1 C. B. 961; the tenant, before sale, if he wishes to avoid 
sale, must take proceedings in replevin \see p. 199, ]iost), iUid by this jiiiiiciiile 
two concurrent actions on the .«ame point are avoided. See also as to the pro- 
perty not being divested, Indah v. Kendall (1878), 40 L. 1. 362, per LorES, J., 
at p. 363. 

(m) Mime v. Pyrhe (1809), 1 1 East, 52. An undertenant tberefore cannot sue 
his immediate lundlora for value of goods distrained as being money paid to his 
use. 

(«) Philpoits. Lehain (1876). 35 L. T. 855; see also judgment of court in 
Lehuin v. Pliilpoit (1875), L. R. 10 Exch. 242, at pp. 245 and 246. 

(t>) Jacob V. Kiny (1814), 5 Taunt. 451. At common law the goods were «it 
all times reploviable, and the statute did not change this right, until t e 

proportv passed by sale. As to replevin, see p. 199, 

(p) Johnson V. Upham (1859), 2 E. & E. 250. overruling hlhs v. Jaylor, 
(1841), 8 M. & W. 415 (see judgment of Lord Abingek, C.B., at p. 418, as 
to malicious sale after tender). If this were otherwise the only way lor a 
tenant to retain goods seized would be to go through a replevin action, in 
which he would necessarily be defeated. Moreover, since the Distress lor Rent 
Act, 1737 (11 Geo. 2, c. 19), seizure and impounding are, as a rule, nearly con- 
current. At common law after impounding a tender is bad (/‘«r//t v. i arm 

(1793), 5 Term Rep. 432 ; Ladd v. Thomas (ISiO). 12 Ad. & ^ tT .ApU 

Taylor (1841). 8 M. & W. 415 ; Tennant v. Field (1857), 8 E. 5: B. 336). 
The rule above stated is due to an equitable construction of the statute, see 

Johnson v. Upham, sapyra, and p. 153, ante. ,■iocA\ o 

{q) Sells V. Hoare (1824), 1 Bing. 401 ; Willouyhhy v. Backhouse (1824), 2 

B. & C. 821 ; see also p. 197, post. 
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Distress. 


BailiiT inny 
not soil to" 
cover fee-'. 


Tioie for sale. 


of the goods less tlie rent and charges (r); the value in such a 

n ‘he jury, and the price readied at an 

aduuttedli fair sale is not conclusive (n). But no damages can be 

lecoiered It no special damage has accrued (h), or if the sale is 
wliolly void (0). 

I landlord has directed a bailiff to withdraw, the 

aiK.lord s claim being satisfied, a bailiff may not sell any of the 
tenant s goods for the payment of liis fees and expenses, and if he 
does so sell he confers no title on the purchaser (d). 

Suit-.'^ECT. 2.— rime for Sale. 

^^dt he held until five days have elapsed from 
le taking of the distress and notice thereof (c) ; the five days must 
)e leckoned exclusively of the day of seizure, -so that the sale cannot 
take place until the sixth day from the seizure, from which the 
computation is madefy ), These five days, however (within which 
the tenant or owner of the goods distrained is entitled to replevy) {(i), 
^m 11 he extended to a period of not more than fifteen days, if the 
tenant or owner of the goods gives a written reipiest to a landlord 
01 other person making the levy, and also gives security for any 
additional cost occasioned by such extension of time. But the 
iancllord or such person may, with the written request or consent 
01 the tenant or such owner, sell the goods and chattels distrained 
01 part of them at any time before the expiration of the extended 
peuod(//). A landlord may remain in possession for an extended 



t Jiixch. -1(17 (sale without appraisement). 

(a) V. .Uhjorih (KSUU), 2y L. J. (ex.) 209, jkt JIautix, B., at 

•UU. 

(0) m V (1806), IS c. B. 112; lucao y. TarhUm (ISOS), 3 

n. iX rs. 110 . whore no damage had accrued owing to n sale too soon bv one 
(ay: see also Fnmilore v. Tiremloiv (ls;33), 1 Cr. & :M. 32(3, where nominal 
damages were entered owing to the form of the rule. 

(c) ()K (ti V. j.etjh (1820), 3 B. & Aid. 470 (a case of premature sale of standing 

; see as to these p. 183, i,ost ; see also Beck v. Denbu/k 

(1800). (3 Jur. (x. s.) 098. ^ 

((/) llartliup V. Halt (18(30). 14 L, T. 410 (here the purchaser was held liable 
m an action tor conversion, although it was alleged that no such action lay m 

the particular instance, if the tenant had stood by and allowed the sale to take 
jdace without protest). 

(f) Stat. (1689) 2 ill. & Mar. c. 5, s. 1. As to notice of distress, see p- 166, 
ante. 


(/) Bohinson x. Uaddinyfon (1840). 13 Q. B. 753. which brings this rule into 
line with the general law: compare Yonna v. JJwaon (1840), 6 M. & W. 49. 

allace y. Amy (1<88), 1 Ily. Bl. 13, i.s no longer law, nor is the statement 
made (as distinct from the decision) in Harper v. Taswell (1833), 6 C. & B- 166. 
where the five days were construed as meaning five times twenty-four hours 
from the hour of seizure. 

replevy, see p. IShanfe; see also County Courts Act, 1888 
(ol & o2 ^ ict. c. 43), ss. 133—145. 

{h) Law^ of Distress Amendment Act, 1888 (51 & 52 Yict. c. 21), s. 6. 

ihe secunty to be given by the ^eple^^so^ is settled by the county court 

registrar in accordance with the County Courts Act. 1888 (51 & 52 Viet. c. 43), 
ss. 135, 136. ^ 
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(f rowing' 
croj)S cannot 
be sold until 
vil'C. 

Pieniature 

sale. 


period at the tenant’s request ; such an arranpment, however, '»• 

might, as affecting the rights of third parties, be found collusive (t ). ^Sale^oJ^ 

361. Giwving crops, cannot be sold until they are ripe, and a 
sale when unripe is wholly void (/.). 

362. A premature sale involving no actual damage is an irregu- 
larity for which no damages can be recovered in an action (/). j 

lodger, however, has a right of action against a landlord who sel s 
before the requisite five days, although he has not at the time served 
any declaration (m). Although the landlord cannot sell until the 
expiration of the live clear days, he may remain upon the premises 
a reasonable time bevond the live days for the purpop ot selling 
the goods distrained ; the amount of such reasonable time is a 
question of fact to be determined (if necessary) by a jury m each 
individual case (»)• A continuance in possession or retention ot the 
goods for an unreasonable time may constitute a trespass, or at all 

events a wrongful act (o). 

Su1!-8ecT. iVace oj Sale. 

363. The sale of distress generally takes place where the goods Pl.ice o£ sale 
and chattels are impounded (p), and if the goods are impounded on 
the premises chargeable with the rent they may be sou on sue i 
premises, and any person or persons whatsoever maj en er on 
such premises for the purpose of taking part in the sale ^1 
carrying off or removing goods on account of a purchasei (7). le 


,t Act, 17;i7 (11 Geo. 2, c. 10), ps. S. 0 
'ing crops under Distress for h^’'\Act, 1 '-D ( / • 

of loose corn under stat. (1(580) 2 & Mar. c. o s. -, 



(0 IlarrisoH v. liarr;, (1819), 7 Trice, GOO. In Fisher y- J/yor 
C. & T. 374 , it was held that if the party distraining did [ 

part of the goods seized wore those of a tenant and which , .1 

lodger, the tenant’s request would justify a detentum 

due date (this case has, however, been severely criticised m Bullon on Distits^. 

2 nded., at p. 189). 

[k) Distress for Rent 
as to distress on growing 
c. 19). iVs to the sale 
see 

V. L 

Ilothfi 

(/) Luem V. Tarieion, snpn 

In this case a verdict was entered for the defendants. 

(m) Sharp v. FowU (1884), 12 Q. B. D. 385; and see Law of Distress 

Amendment Act, 1908 (8 Edw. 7, c. 53), s, 1, and p. 143. ante. nsi-n’i 

(e) m V. Shew (1821), 4 B. & Aid. 208 ; see also Phtlpoit v. Lehatn (18i(.), 

' ‘'{d) Oriffid V. Scott (172G). 2 Ld. Ravm. 1424 ; Kiuterhourne V. dloryoi, (1800). 
ll^ast, 395. In this case, at pp. 400. 401, boiA Ellenbokocg i, ( -L, h^ 
great doubt whether on the construction of the Di.stres& f^^ * ’ .. 

(11 Geo. 2 , c. 10 ), 8 . 19, the mere personal remaining ot the ] . itv on e 

promises without any disturbance of the plaiutilY’s possession ^^o^ • 

tlie distrainor a trespasser. In any event, by so reinaining i fifhopn 

become a trespasser ah initio. In this casH the possession extern c( 
days (the last four of which wore occupied with removing goods, siii - ;■ 

(;>) As to impounding, see p. 168, o»(€. Cpp ir.,/,^ v 

( 7 ) Distress for Rent Act, 1737 (11 Geo. 2 , c. 19), 6 . 10. ?ec tUod 

(1839), 11 Ad. & El. 34 , as to a tenant's licence for any purchasei to 

enter his premises to fetch away goods sold. 
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BiSTRES.S. 


Sect 13. 

Sale of 
Distress. 


SheavO' of 
corn etc. 
must be sold 
where found. 


Best price 
must be 
obtained. 


Mode of sale 


distrained may by written 
room, or 0 some other i-emovecl to a publiLuction 

and to )e there so h- 

costs a, I exo/poli ’f such request bearing th 

col 

deSd^anrsold^ up or 

"row-i.m croiln LTi ‘ fo«nd (s), while 
' or other ,mL ?f ^dcewise be cut, gatliered, and laid up in barns 

beinu such lnvn=' *■'‘6 P''euiises, unless in default of there 

or otlier niacp of P>oper place the landlord procures a barn 

sow the sale must be at the place of storage (a). 

yi'B-SECT. 4 . — Price at Sale. 

mav re .1 ^ “ay be imposed at the sale that 

telnt bli >^“ng obtained, even though the 

Goodsfpf (tip condition in his own user of the 

in tlip Ipqqp distress waiving any covenant 

a P hZ ‘ naer (d). In any action for not selling 

ifect on dtiril'p T Z"" “f-". “‘^management in con” 

nection Mith the handling of the goods at the sale(c)! 

Sub-Sect. o . — Mode of Sate. 

sold^bv goods and chattels distrained are generally 

Sstt tip /'X P‘-°‘dsion that anXauctio^ 

less (Inn -COO *1 ' i^'^y oveiit, where the distress is for an amount 

take on( nn n r aactioneer need not for the purpose of such sale 

uchotieer s licence (;/). In order, however, that the 

6eitimXaTXXspf hflfTr'‘^“™,V'''^’ * '52 yict- c. 21), s. i3 ; see this 

ante. ■ )- . ' ATai., c. 5, s. '1. See as to distraining these, p. 13^. 

these, distraining 

(6)’stat^ 5,s.I. 

JizzoTufZizi iir;?,’ ^ 'tn 

of doiihf I't, Kv..‘// r ■'! ^ ^ '' • accordance with expression 

Stafford (forf?) 10 M. & "W. 709. and follo\Fing Pdltpraif v. 

to carrv nff f« V * covenants referred to were by tne tenant not 

It was 'bob? tl farm, but to consume on the premises. 

only aiinltl ( f 1816 (56 Geo. 3, c. 30), s. 11, 

only applies to purchasers from tenants. 

e/ p!^ZfT n supra, per Lindlev, J., at p. 2S5. 

admitted'^fhnf fi, (1J^33), 5 C. & P. oI2. In this case evidence was 

pro^erljMotfed. *" 

DiltesfA^fX' 2 Will. & Mar., c. 5, s. 1, nor in the Law of 

Liistress Amendment Act, 1888 (51 & 52 Viet. c. 21) 

{9) Auctioneers Act, 1845 (8 & 9 Viet. c. 15), s. 5. As to the auctioneer’s 
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Oitlcr of ?ale. 


property may pass there must be an actual sale to a third person. • 
mad the landlord for this purpose cannot take the goods to himself or Sa e ot 
be the purchaser thereof {h). Should the landlord purchase himself, oisiiess. 
even if the form of a sale by auction be gone through, the goods 
do not vest in him so as to deprive a third party of their owner- 
ship. Apparently, however, the tenant by agreement with the 
landlord may cede his own goods which have been seized in satis- 
faction or part satisfaction of the sum distrained for(//). A true 
sale, however, although irregular, passes the property in the subject- 
matter of the distress (i). So long as the party selling acts honn 
fide there is no rule regulating the order in which the goods must 
be sold, and apparently all goods not privileged need not be exhausted 
before goods conditionally privileged are disposed of (A). 

367. The overplus after the sale, i.c., the residue after the pay- Overplus 
ment of the rent and of the reasonable charges of distress, 
appraisement, and sale (if any), should, in strict law, be left in the 
hands of the sheriff, under-sheriff, or constable for the owners 
use(0; hut in practice such overplus is generally paid over to the 
tenant direct (hi). A jury, however, may he required to find whether 

the tenant has or has not received the balance in satisfaction of the 
real overplus, and in sucb an action the reasonableness of ilie 
charges is open to question (h). 

368. The tenant’s remedy, if he suffers damage owing to the 
provisions of the statute not being carried out, is by an action on 

the case under the statute, and not for money had and received (o), q[ statute, 
nor has an undertenant, whose goods have been distrained, 
an action against the immediate tenant, who owed the leiit, 
to recover the surplus paid over as money paid to his use(p)) 


jjoeition under a distress, see title Auction’ and Auctioneeu>, \ol. I-, 
p. 520, and Payne v. Ehden (1901), 17 T. L. K. 101. that an auctioneer pur- 
porting to sell under a distress warrant does not give au inqdieu wanaiit} o 
title in so selling. 

(/*) Kiny V. Enyland (18G4), 4 B. & S. 782 ; Moore, N<ttUf\,h} d Co. v. ^^nyer 
Manufadurimj Co., [1903] 2 K. B. 108 ; [1904] 1 K. B. 820, 0. A. In the 
former case the landlord, without any actual took tlie goods at their 

appraised value; this was held not to pass the property therein, as there was 
no sale. In the latter case an auction was held, and, alth(*ugh it was aigiie 
that the auctioneer acted as agent for both partie.'j, it was decided tmit the 
formal act of sale was void, as any sale by the landlord to himself would open 
the door to groat abuses. 

(0 Kimj V. England, sujrra, ver Blackhukn and Mellok, JJ. ; see also Lyon 
V. Weldon (1824), 2 Bing. 334, confirming Wallace v. King (1788), 1 

{k) Jenuer v. Yolland (1818), G Price, 3. As to conditional privilege, see 
p. 141, ante. 

il) Stat. (1G89) 2 Will. & Mar., c. 5. s. 1. „ 

(m) Sluhba V. May (1823), 1 L. J. (o. S.) (C. P.) 12 ; Taylor v. Jhirrison (1832), 
1 L. J. (K. B.) 155; Lyon v. Tornkies (183G), 1 M. & W. G03, where Lord 
Abinoer, C.B., at p. GOG, explained that any technical irregularity m tiio 
payment without special damage gave no cause of action in accordance with 
the Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 19. 
bi) Lyon v. Tomkies, auprn. . . 

Jo) Yates V. Eastwood (1851), 6 Exch. 805. Otherwise a duty would be cast 
the landlord to find the owner of the goods and to pay him the surplus. 

(p) Moore v. Pyrke (1809), 11 East, 52. 
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Dlstress. 


Sect. u . 

Sale of 
Distress. 


Expense^ of 


Costs etc., 
where rent 
due does not 
exceed .■t;20. 


claim' l>v 'I'S'l’ ‘‘‘"I''® of 

sniDliisVoo/ T proceeds or to the 

“id, inf";" '*""” ''"‘-i >» "‘".n” S“." 

Jill,,, ■” ““ 

Sect. 14 .— of Distress. 

leS; ^M^enses for 

specihed in the appendix annexed to the 
1888 (!•) Amendment Act, 

tn^l.A^to? Z\ <^**6 ‘fees, charges, and expenses are 

is Ipvi'p*! -*"^1 district in which the distress 

tn Hip n ’ may make such order as he thinks fit as 

nf flip ^ ® ^‘i^^*'fion (s). A bailiff levying a distress must, 

these sca^LTf/)^ I'^q^iest, produce a copy of the table containing 

i-vovcl?* demanded and due does not exceed X'20, no 

1^ 1 ( IS laming or connected with the making of a distress may 

landioSwT- ^ I'otiiniiii'' the goods the 

notice of citiiri !»' ' ' 1 * 1 ^ / conversion in an action bva party who liad given 

niav nt t flip 1 the hnidloid 

thereof * H goods into some convenient jilace and give the tenant notice 

: pist'ess for Rent Rules. ISSS (flSSSjW. X., 

Sc^c I I >1 ; ”'■ Z 'hUed August ;ilst, 18SS. 

<■‘>0 For \lZ- V ®tim deniaiulod and due shall exceed 

excmliio. Fvi h P^r <fent. on any sum exceeding £20. and not 

£•'()() • and 1 np’i " '^^***‘ exceeding £o(), and not exceeding 

to .r n i,irr? ■ «u.n. For ma., in possession : 5s. F' 

uaj , to pioMiie his own board in pvo.t- i?.... _.i __x_. 


the next ^ooo^. ® realised not exceeding £100 ; o per cent, on 

3 per cenT'un’ to null i exceeding fdflO 

fraction of vi tn 1 « T ii’ exceeding £l,0U0; a 

expen-ies ('suln'pnf i ^ veckoned as £l. Reasonable fees, charges, and 

Place and "'ithdrawn or where no sale takes 

K)i ann JisP^ tenant respecting the distress. 

6'/ ill the nonnil n, m ^ "'■'itten request, whether by nne broker or more: 
stnmp. ^ ‘''® odJitioii to the amount for the 

exteell demanded and due sh.all not 

day to'iTrnvwll distress: 3s. For man in possession: 6</. per 

tenant’s writfp o^n board in every case. For appraisement, on the 

thr^^lU « *^3’ one broker or more: o'/. in the pound on 

exTieii^c ‘ “[Edition to the amount for the stamp. For all 

and deliver • ””3' • Catalogues, sale and commission, 

lemovn nt % P^^duce of the sale. For 

attending i,crremovah‘‘'‘^'‘ ' leasonable expenses (subject to r. 1.) 

^'V order dated September loth, 1888, the fee for 

does not exceed £20, and 10^». where the rent 

IS in excess of this sum. j. 

sTifniLf!*^" r is also to be posted up bv the registrar in a con- 

m thl^ his office. Ihe landlord is not liable' for the bailiff's neglect 

111 this respect; see Hart v. Leach (1836), 1 M. & 560. 
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Part II.— Distress for Kent. 

take from the produce of the distress, or from the tenant or la^loul 

or any other person, any more costs or charges in of ^ ^ 

tress or anything done therein than are set forth ui the said appendix , 
and no person whatever may make any charge for any act, mattei, 
“ thing mentioned in the appendix, nnless sneh -t has 
really done {h ) : especially must the possession clnu-ged to be lea 
or actual to enable the full charges to be made(r). Tl e iml es 
may, however, by special bargain contract theinselv s ou o tl e 
benefit of this statutory provision, so as to enable a bailitl to 
charge the landlord a commission in excess of the scheduled chaiges 
or for a tenant to get rid of a man in actual possession bj an 
agiSment to pay full possession fees for constructive possession 

only (d). 

371 . If the tenant pays the broker’s charges in consideration of 
his forbearing to sell, he can recover back the amount of an} o 
the charges which were improper (<'). 

372 . The penalty for taking (whether out of the produce of the 
distress or not) charges in excess of the 

any act not really done, is treble the amount of the ei 
unlawfully taken, together with full costs to be I'e^veied mulm 

a magistrate’s summary jurisdiction. A the 

not liable for this penalty unless he has personally levied tl 

distress (/). 

373 . The fee for levying distress is one which the 
bailiff may retain out of the proceeds of the distress by way ot 

remuneration {g). 


Sect. i t. 

Expenses 
of Distress. 


Recovery of 

impi'Oper 

cliarges. 

Penalty for 
taking 
iniprtipev 
charges. 


Retention of 
fee. 


(fc) Distress (Costs) Act, 1RI7 (57 Geo. 3, c. 03), s. 1. By tbo 
dict/on Act, 1884 (47 & 48 Yict c. 43), and the Law Ro^^on 

Act, 1890 (as & 54 Viet. c. 51), considerable portions of this 
the remainder is still law and was so treated m/''""**'' , ' under 

2 Q. B. 177, C. A., and v. Il^nr, [1907] 1 K. B. 090, h 

the Distress for Bent Eules, 1888, being m the case of 

the schedule under the statute. As to the application ^ ifpndhuid 

Act, 1817 (57 Geo. 3, c. 93), to distress for rates, see Coster v. Jleadland, 

[1006] A. C. 286. , ^4.4.r.T,vr,f fnilfld to 

(c) Ex jKirte Arnison (18G8), L. E. 3 Exch. 56, where an < crons' 

charge full possession fees tor the technical possession ° ^ ® 

LumsdeuY. Harnett, supra, where so-called “walking possesMO 5, coods 
of more than one house it a time was in question, “pjE 

need not be possession on the premises where they weie seize ( • » 

'■'(SP/LLft E/if/ar, sapra; this decision 

appeal was dismissed on the ground that it was a crimina i-' • • j court 

and that no appeal lay, [1908] 1 K. B. 672. C. A In 
Dahlino, J., dissented ; see also LumsdeH v. Burnett, supr ,p 
L.J., at p. 185, and CniTTY, L.J., at p. 186. 

fe) yyi7/flv. Street (1828), 5 Bing. 37. o , qq W g 3 4 • see, however. 

\j) Distress (Costs) Act, 181i (•■>< Geo. 3, ‘ . V .d’ i. landlord 

Meysonv. Mapkton (1883), 49 L. T. 744 , where it w’a althouo-h in 

was liable tor the wrongful act of his bailiff within the p , o 

“(,rit “t=[l889), 24 Q. B. D. 17. C. A., overruling Coode w 
(1886), 17 tf. B. D. 714.' Although this <locision was actually on the chedule 

under the Agricultural Holdings (England) Act, 1883 ( 
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Sect. T.'. 

Second 

Distress. 

No second 
distress for 
same rent. 


Instalments. 


Exceptions. 


Voluntary 

abandonment 


Sect. 15. — Second Distress. 

S P'S js 'S'r? s I.";.,!',".;:?'™; 

Senawte'IentVm^ V same rent. 

Direels and sp, ‘i f °''‘® i6<'ise in respect of separate 
™ CO i - ® "h®'® the rent in 

(lavs tliprp se'eial instalments of rent falling due on different 

hat tl e tt,s f " for each {,;).°It is immaterial 

die (/ A. n ‘“’f " ‘he rent which last became 

ti'Tinpd'niir ^ goods, after being replevied, may be dis- 

trained upon a second time for another instalment of rent (0. 

M Wf 5“'ejs.s«Wect to the following exceptions :- 

opf*n<;mnr.\^^/of premises OH the first 

>111 mipoil” ' .'• goods taken on the first occasion are of 

and tho Vp''S‘n>'iry value, as pictures, jewels, or racehorses, 

thiMnd r r® reasonably mistaken their value (h). (3) If 
f -nitQ pMf °r has prevented the landlord realising the 

aci of r •'he distress (p (j) Or if cattle die in the pound b)- the 
act ot Oocl. In any of these cases a second distress may be taken. 

■ against a second distress applies where the land- 

• , u*^ ®“aagh voluntarily abandons the distress, that 

mo dp'5;i' or forbears to exercise his power of 

fTpf fp? j® ^hstress fruitful (;i). Abandonment is a question of 

d;ot,.pco Merely quitting possession of goods after the 

,.oo, ”®oessarily an abandonment (r) ; nor is failure to 

^ immediate possession upon being forcibly expelled (s), nor is 

IflOS (8 I' 28))' “>« 

see%S,-nn ^1 , ‘he schedule under the Dis resa for Kent Kules, 

V h" judgment of Loi>e.s, L.J., at n. 23). 

he Ind a f iir •''* “'' seizes goods of inadequate value whop 

it hv a spcnn,lh? *'’*''*^ fault, and ho cannot repair 

: 1) ■> luT i v 7. ^f rr > c- «• ssi'- 

iril'icnsisj i F’/n --o'' (1758), 1 Bun-. 579, 589; Oarns r 

V iVoW [19 )51 oVVrm ■ ''••’f«''%(1853),8 Exch, Wl; enni«(« 

(/■) Pol't7‘!- (1835), 4 Ad. & El. 73. 

(o. 1 Taunt- 218; see Wi!lon v. Tr,/CTi (1830), S t. J- 

(/fi) II alfis V. (S'ai’iV/, sifpra. 

(»<) Hutchins \. Chamhtrs, supra. 

flii? rfl'5fV'‘ 3 H. & N. 203. Ex. Ch. In 

IprlS f the first distress was rendered abortive bvtho person whose goods 
were di trained preventing the removal of the goods after sale. 

(1833) 4 Ad supra; Smith v. Gooda-m 

O f‘8G3), 15 C. B. (N. s.) -158 ; Lumsden v. Bi^rnetl, [1898] 

(r) Bannisl^ v. W),* (18607, 2 E. & E. 627; /on« v. Bier„stein. [1899] I 
Q. B. 4,0 ; affirmed, [1900] 1 Q. B. 100, C. A. 

(5) Lidndge v. Stacey, supra. 
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allowing the goods of a stranger which have been distrained to be 

removed for a temporary purpose [t). , , , 

An exception to the application of the rule in the case of voluntary 

abandonment is where the landlord is induced in good faith to 

withdraw the distress by the procurement of the tenant (a), but 

the procurement must have been that of the tenant, and not of a 

stranger (h). 


Sl^OT. 11. 

Second 

Distress. 

Exception. 


377. The proceedings in the first distress must have been such wiien first 
as if carried out would have resulted iu the landlord getting what , 

he got in the second proceedings ; and where a purported nrst 
distress was a mere trespass and void nh initio as a distress, so that 
the landlord could not satisfy his claim for rent by means of that 
proceeding, he may lawfully distrain again for the same rent (c). 


Sect. 16 . — Fraudulent llenwral. 


378. ^Yhen the tenant fraudulently or clandestinely removes from 
the demised premises his goods or chattels to prevent the landloid 
from distraining them, the landlord, or any person empowered by 
him, may within thirty days after such removal seize such goods and 
chattels, wherever the same shall he found, and sell them as if they 
had actually been distrained upon such premises ((/) ; provided tliey 
shall not have been sold bond Jidc and for a valualde consideiation 
before such seizure to any person not privy to the fLaud(t'). 


Frauiliilent 

removal. 


379. The statute only applies in the following cases 
First, when the removal was fraudulent or clandestine. Ihis is 
a question for the jury, for the removal may be fraudulent though 
made openly with the landlord’s knowledge!/). The burden of 

proof of fraud is on the landlord (//)• 

Secondly, the removal must have been to avoid a distress (/()• 
Even if the tenant admits that it was, it is still open to him to 


When (Statute 
applie-;. 


t.1 iTerZ/y V. //urJiHo (1851), 6 Exch. 234. 

.a) The following are instances of a second distress rendered ^ 

giound; where the landlord withdrew the distress at tj'® regu^t an oi 
accommodation of the tenant {Bagye v. Mawhy (1853), 8 Lxch. , /' 

Parke, B, ; Crosse v. Welch (1892), 8 T. L. 11. 401. 709, C. A ), or was 
to withdraw by the false representation of the tenant v- 

(1854), 15 C. B. 278), or by an arrangement which he failed to cair> out 
{Thwaites V. Wilding (1883), 12 Q. B. D. 4, C. A.). I'or consent to 

second distress* see Encyclopiedia of Forms, Vol. \II.* p. <03. 

(b) So, where a bndlord withdrew his distress m consequence of a creditor 

stating that he was proceeding against the tenant iu bankruptcy and , , 

landlord not to sell, a second distress was illegal, as he should have isreg 

the warning (Baywe V. ilfau;6v, 6«pra). , , t- t, 

(c) Grunnell x. Welch, [1905] 2 K. B. 650; affimed, [190b] 2 K B. 00 ^ 
C. A. In that case the first distress was a trespass, and upon the authority ol 
Attack V. Bramwell (1863), 3 B. & S. 520, was void ah tmtio. 

w Distress lor Eont Act, 1737 (11 Geo. 2, c. 19), s. 1. At common aw 
there was nothing to prevent a tenant from clandestinely and fraudu y 
removing his goods to avoid their being distrained, 
e) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 2.^ 

/) 0/>perj7iaH v. Smith (1824), 4 Dow. & Ry. (K. B.) 33. 

<j) Inkop v. il/c/rc/inrc/i (1861), 2 F. & F. 501. 

(A) Furry v. Buncan (1831), 7 Bing. 243. 


I 
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Distress. 


Sect. in. 

Fraudulent 

Removal. 


Penalty. 


removal was made in 

reinninfL H ^ must show that no sufficient distress 

leinams on the premises after the removal (» 0 . 

ffillpvi'lhi lemoyal must have taken place after the rent has 

d i v ll 1 not necessarily in arrear), that is, on or after the 

fl^pli 11 P^.'^nent (//), though it is not necessary to show that 
the andlord contemplated a distress at the time of removal («). 

o cf,r> ^ Roods must have been those of the tenant and not of 
a stranjreror lodger (p). 

Sixthly, the goods must liave been distrainable by the landlord 

f-ncfi ’aw or under the Landlord and Tenant Act, 

u i ’ !* , ®-'’ remained on the premises {>■). So that if the 
andlord had parted with his reversion (s), or if the tenancy had 
eimined and the tenant had given up possession (t), or if there 
aias no demise at an ascertained rent (a), the landlord could not 

0 ow them, nor can he follow and distrain the goods until after the 
rent IS actually ni arrear. 

Seventhly, the removal must have been on behalf of the tenant. 

creditor or other person having a charge on the 
gooc s 1 1 the privity and sanction of the tenant removes the goods 
in assertion of his title to them, the statute does not apply (h). 
ig ily, incase the removed goods are claimed hy a, bona Jidf 

fhem 

380. To deter the tenant from making a fraudulent removal, as 

J!.® /‘‘f °?®‘'® “•‘‘’“’g ’lim, it is provided that if a tenant 

tiauduleutl y remove and convey away(rf) his goods or chattels 

fp John V. Jenkins (1S32). 1 Cr. & M. 227 

(linktep: ^ ^•) '• 

•'n'’"'" ’ ‘f -3>’ 3 Dow. & Ey. (k. b.) 501 . 

See Gillam^v I 243. Thishas, however, been questioned. 

J P. 019 (1330), 10 L. T. (0. s.) 88 ; (iey^ y. Perrin (18d5), 9 

E^& ’!?3o), 1 Bing. (N. c.) 707; Dibble y. Boxmter (1853), 2 

io) Stanley {Bart. ) v Wharton (1822), 10 Price, 138. 

A,r t ii 'jl (^310), 5 M. & S. 38; Fletcher y. Marillier (1839). 9 

(lS«k Vil.l’N 20r'‘ 3 * D. 22.5; foulger r. Taylor 

(y) 8 Ann. c. U (EulF. c. 18 in Statutes Eerised), ss. 6, 7. 

(') Gray y. Stait (1883), 1 1 Q. B. D. 608, C. A. 

L J. (q B*y4 (1836), 7 C. & P. 501 ; Anyell y. Harrison (1847), 1* 

(0 Oral/ V. Stait, aitpra. 

IM ('381), 3 E. & E. 614. 

^f^Jhu^ ^ 5 M. & S* 200; Tcmilinson v. ConsoUdaUd Credit aTid 

MorUjap Corporation (1889), 24 Q. B. D. 13o, C. A. 

c) n V. lioherta (1852), 7 Exch. 618. 

nis actual participation in the removal is not necessary if such removal 
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as aforesaid, or if any person wilfully and knowingly aids or 
assists (e) him in such fraudulent conveying away or carrying 
off of any part of his goods or chattels or in concealing the same, Ke^vai. 

every person so offending shall forfeit to the landlord double the 
value of the goods or chattels by him carried off or concealed as 

aforesaid, to be recovered by action ( / ). ■ t’ ■ i 

It is not necessary in the action to show that a distress was in EMdeuce. 

prom-ess or even contemplated (//), or to prove the amount of lent 

as Sieged in the claim (/O. In an action against a third person 

the acts and orders of the tenant are admissible evidence ot the 

fraud of the defendant if by other evidence he is proved to have 

contributed to the proceeding, and circumstances of suspicion may 

be adduced to prove a fraudulent co-operation betvyeen theny»). 

An action under the statute is a penal one, so that the plaintiti is 

not entitled to obtain discovery by delivering interrogatories to the 

defendant (/i), and must prove his case strictly (,/). 

381 . An alternative remedy is provided where the goods Woods 
fraudulently carried off or concealed do not exceed the vilue 
of iJoO. In that case the landlord or his agent may exhibit a 
complaint in writing against the offender before two or more 
lusticesof the county or division (m), not being interested in the 
lands whence such goods were removed, who may determine in a 
summary way whether the parties are guilty, inquiie as o le 
value of the goods fraudulently removed, and order the ofleiuler to 
pay double their value to the landlord ; and on default the} ma} 
by warrant levy the same by distress and sale of the onent ei s 
goods, and for want of such distress may commit the oiiem ei 
to prison («). 

382 . Any person aggrieved by the order of the justices may Appeal, 
appeal to the general or quarter sessions (o). And if the appe^n 

is effected by a third person with liis \n'i\’iiy {Listvr v. Broivn (lS2d), ^3 Dow. & K) . 

(c) In the case of a third person he must be shown to have actuall} 
the tenant and to have been privy to his fraudulent intent {Lroo ic 
(1828), 8 B. & C. 537). 

(/) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 3. 

(</) Stanley {Bart.) v. Mliarton (1821), 9 Price, 301. 

(h) Qwinnet v. Phillips (1790), 3 Term Rep. 043. 

(t) Stanley [Bart) v. WTiarton (1822), 10 Price, 138. 

[k) Ilohhs & Co. V. Hudson (1890), 25 Q. B. D. 232. n 

(/) Brooke v. Noakes, supra. Except in the case of a public a 
defendant may plead not guilty by statute, and by so domg put in issu 
facta; J<ynes v. TFiVtow (1838), 4 U. & W. 375 ; R. S. f ’ rn ’ 

Ord. 21, r. 19 ; Public Authorities Protection Act, 1893 (5b k 

(m) Or a stipendiary magistrate (Stipendiary Magistrates Act, 1 o 

(n) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 4, Even 

are under the value of £50 the landlord may elect to proceed by ‘ 

of before the magistrato.s {Stanhy [Bart.) v. Wharton (1821), .) lncQ,<i , ( 

10 Price. 138; Rrom?«/v. //oWen (1828);Mood. & M. 175 J. 

(1816), 1 Stark. 169). To give the magistrates junsdictioii 
the value of the goods should not exceed £50, that there should be a i 
in writing, and that the examination should he u])on oath ; all the res 

««« A - TfF'f /irtllCtX 0\f .Pr WT 


'es 


lu wruiiig, aim mat too examination snouiu w 
their ju(lgment(C'ofl<<T v. Wilson (1838), 3 M. & W. 411). 

(o) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 5 ; 


see R. V. Cheshire 
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Distress. 


Sect. Ifi. 

Fraudulent 

Removal. 

Forcible 
entrv to 
remove goods. 


Constable 
must be 
present. 


enter into a recor^nisance with one or two sufficient surety or 
sureties in double the sum ordered to be paid, the order will not be 
executed against him in the meantime (p). 

383. Where any goods fraudulently or clandestinely removed 
aie put in anj house, barn, or place locked up or otherwise 
seemed, so as to prevent such goods from being seized as a distress 
roi aiiears of rent, the landlord may seize such goods as a distress 
im lent, first calling to his assistance the constable or other peace 
officer of the hundred, borough, parish, district, or place where the 
same shall be suspected to he concealed, who are required to assist 
therein ; and, in the case of a dwelling-house oath being also first 
made before some justice of tlie peace of a reasonable ground to 
suspect that such goods are therein, in the daytime to break open 
and enter into such house, barn, or place to seize such goods ((/). 

A pievious request is unnecessary in order to give the landlord 

the light to break into the premises for the purpose of seizing the 
goods (r). ^ ° 

Iheie must be a constable present at the breaking in (5), but he 

ma} be a special constable appointed by a warrant for the particular 
occasion («). 


Pnn-er oE 384. Within the Metropolitan Police district any constable may 
PoUce! "^ stop and detain, until due inquiry can be made, all carts which he 

shall nnd employed in removing the furniture of any house or 
lodging between the hours of eight in the evening and six in tlie 
folIoAMog morning, or whenever the constable shall have good 
giounds for believing that such removal is made for the purpose of 
evading the payment of rent(/j). 


Rescue and 
poundbreach. 


Sect. 17. — Rescue and Poundbreach, 

SuB-yECT. \.~The Offences. 

385- Inasmuch as a distress does not until sale divest the tenant 
of the property in the chattels, or, in point of law, vest the 
possession of such chattels in the landlord, the latter cannot, incase 
the goods are taken away or otherwise interfered with, maintain an 
action against the tenant or a stranger either for conversion or 
tiover(cj. His remedy is in respect of the rescue or poundbreach, as 
the case may be. Both are offences at common law, for which an 
action of trespass will lie, and for which an additional and more 
satisfactory remedy has been provided by statute (d). 

Justices (1833), 5 B. & Ad. 439 ; but the notice of appeal must be mven within 
seven days of the decision {R. v. Shropshire Justices (1881), 6 Q. B. 1). 669). 

(р) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 6. 

(r/) Ibid., s. 7, 

(r) Williams v. Roberts (1852), 7 Exch. 618. 

(s) Rich V. Woolley (1831), 7 Bing. 651. 

(aj Cartwright v. Smith (1833), 1 Mood. & R. 284. 

{h) Metropolitan Police Act, 1839 (2 & 3 Viet. c. 47). s. 67. 

(с) R. 'f. Cotton (1751), 2 Ves. Sen. 288. 294; Moneux v. Gorebam (circa 1741), 

2 belwyy, Nisi Prms, 9th ed., 1384 ; lOth ed., 1351 ; WHbrahamy. Snow (1669). 

^ 4< ; and see Turner v. Ford (1846), 15 M. Sc W. 212. 

^ & Mar*, c. 5, and see p* 194, As to rescue and 

poundbreach m respect of distress damage feasant, see title Animals, Vol. I., 

P* ooo. 
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SKCT. 17. 

Rescue and 
Pound- 
breach. 


386 Goods distrained are from the seizure regarded as being 
taken by a process of law, and not merely by an assertion o a 
private right of the distrainor, and the taking of them out of the 
custody of the distrainor before they are impounded is regarded in _ 
the linht of a resistance of lawful authority, and is termed a rescue Rescue. 
orrescousW. There can he no rescue until the thing is actually 
distrained. To prevent a distress being made is not a rescue, but 
to prevent it being impounded is(/). There may be I’escue 
without any act of the owner in bringing about the escape of cattle, 
if he resists their recapture ; as, for example, when a imni has 
taken a distress, and the cattle distrained (as he is diiung them to 
the pound) go into the house of the owner, then if the distriiinor 
demands them of the owner, and he refuses to deliver them, this is 
a rescue in law (^y). But in any case in which the distrainoi 
abandons or quits possession of the chattels, the retaking by the 
owner is not a rescue (/<)• 


387 . Poundbreach is the retaking from the custody of the law of roundbreach 
a chattel which has been impounded. If a distress be taken and 
impounded, though without just cause, the owner cannot break the 
pound and take away the distress (j). It is immaterial whethei tlie 
goods are impounded on or off the premises ; they cannot be i^moyeil 
against the will of the distrainor without a poundbreach being 
committed, and if impounded on the premises the oftence is no 
less committed because a bailiff has not continued in actual posses- 
sion (k). Force is not necessary to constitute the oftence, which is 
committed by the removal of the chattels, though the pound is 
unfastened (J). If either the tenant or a stranger does that which, if 
the goods were the property of or in the possession of the landloid, 
would as against him amount to conversion or trover, the offender is 
guilty of poundbreach (m). 


(e) Com. Dig. tit. Distress, D, 3. Rescous is a taking away ami setting at 
liberty against law a distress taken or a person arrested by the process oi 
course of law (Co. Litt. 160 b). . i . 

{/) Where a bailiff, going to distrain, found an auctioneer on the premises, 
who, after the bailiff bad made an inventory and done that which in the opinion 
of the court amounted to a seizure, proceeded to sell the goods which the tenant 
handed over to the purchasers, it was held that the distrainor could maintain 
an action for rescue against the auctioneer (Iredale v. A'enda// {1S78), 40 L. i. 
362). 

(f/) Co. Litt. 161 a. , ^■,■^xvAr 

(/*) Dod V. Monger (1704), 6 Mod. Rep. 21o, 216. So where a plaintiff hart dis- 
trained the defendant’s cattle damage feasant and went to apprise the defendant, 
and duiing his absence the cattle esciiped for half an hour into the defendant s 
shnibbory. whence the plaintiff on his return drove them to own yard, it 
was hold that there had been an abandonment of the distress, andthedefeiman 
was not guilty of rescue for takin*' them from the plaintiff’s yard {Knowles v. 

(1829), 5 Bing. 499). 

(i) Ahvaijn v. Broome (1695), 2 Lut. 1259, 1262. 

[k] Jones v. Biernstein, [1899] 1 Q- B. 470. 

(() Ibid. 

(m) Thus, granting a replevin without authority may constitute poundbreach 
(Irevannmis Case (1704), 11 Mod. Rep. 32), and where a bailiff who was the 
sheriffs olRcer while in possession of goods under a landlord s distress yoceived a 
/a. from the sheriff and sold the goods under it, it was held that the 
liable for poundbreach and rescue at the suit of the landlord, for the bailiff was 

H.L.--XI. O 
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Distuess. 


Sect. 17. 

Rescue and 
Pound- 
breach. 


rescue etc. 


Remedies. 


Recaption. 


Action. 


k certain cases where the distress 

IS uiil.iMful (a) loundlireach is an offence against the dignity 

Lif i»stified(n). If the distrainor him- 

selt takes the distress out of tiie pound for the unlawful purpose 

ot using 1 the oiyner may retake possession of it from him, without 
being guilty of eitlier rescue or poundbreach (p). 

Suh-Sect. 2.~ne llemcrlies. 

389 . The remedies in tlie case of ])oth offences are either by 

abo^^^ poundbreach by indictment 

390 . rhe light of recaption, that is, to pursue and retake the 

goods wherever the landlord may happen to iind them, obtains in 

each case ( 7 ), but in exercising the right lie must not commit a 

bieacii of the peace ; and in the case of a rescue the recaption must 

he upon a fresh pursuit,” that is, without delay (/■), and there is 

au 01 saying that the same limitation applies in the case of 

poundhreach (.v). 

391 . llie landlord has a common law right of action in the case 
0 lescue and poundbreach (0. But the action is generally a special 
action upon the case under the Distress Act, 1689 (a), to recover 
tieble damages against tlie offender, or against the owners of the 
gooes distiained, in case the same have come into his possession (/;)• 
11ns action is maintainable by the landlord without proof of any 
s lecial damage (r), and it is not nece>sarv that notice of the distress 
& lall have been given (d). Tender of the rent and costs after the 
goods have lieen impounded is no defence (c). The action is a penal 
one, and the plaintiff is not entitled to an affidavit of documents (/). 


filling two chaiactei’3 and in selling under the execution it was preciselv as if 
he had taken the goods tiom himself as a third person /.VAW/ v. AVoacy lS-11 , 
2 Mood, .y R. 3oS: Turmr v. ForU (ISdfi), 15 M. & \v. 212). But where a 
bai lit was ni possession of goods under a distress, and the sheriff’s othcer seized 
1 I'l nothing more than prevent their removal from the premises, this 

G Exch l’>3) poundbreach (.SVwy v. 

(») See p. 209, post. 

^ o Term R^. 432; Co. 

p) Smith V. JVrii/ht (1801). 6 H. & X. S21. 

7 ) JUrh V. 11*00% (1831), 7 Bing. 65i: 

,r) find., atp. 661. 

(•';) See Turner v. /'VW (1846), 15 M. & W. 212. 

(0 But not in trespass or trover {Jl v. Cotton flTol), 2 Ves. Sen. 288, 294). 

« Stat. (1689) 2 Will. & Jfar.. c. 5. s. 3. ^ J, es oe . , ; 

( ) » ee Lerry y. Iluckstable (1850), 14 Jur. 718. Instead of treble costs, which 
were given )y the Act, but are abolished, the landlord is entitled to a full 
ami reasonable indemnity as to all costs and charges in and about the action 
(Limitation of Actions and Costs Act. 1842 (5 & 6 Viet. c. 97). s. 2). 
r) hemp v. Chistmas (1898). 79 L. T. 233, C. A. 

(A) Jiefnsysey. Burbridye {mo}, 1 Lut, 213. 

(c) Firth V. i*urvis, supra. 

C'} Jones V. J<nies (1889), 22 Q. B. D. 425. 
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Sect. 17. 

Rescue aud 
Pound* 
breach. 


Goods ou 
[iremises of 
tliii'd person. 


ludictmeut. 


392. The landlord has the same remedy for rescue and pound- 
breach whether the chattels are impounded on or off the premises {(j). 

But it is doubtful whether an action can be maintained under the 
statute in the case of goods fraudulently removed aud distrained 
on the premises of a third person and afterwards rescued by 
him (/()• The fact that the goods are found in the possession of a 
person who has previously claimed to be owner of them is not 
sufficient to render him liable without proof that the pound was 
broken by him (i). The action lies at tlie instance of the landlord, 
and not of the bailiff’, and if the bailiff has suffered injury the land- 
lord can recover in respect of such injury (A-). 

393. In either case the offence is a common law misdemeanour, 
but though an indictment will lie against the offender for pound- 
breach (0, it will not lie for every case of rescue (/a)- 

Sect. 18. — Illegal, Irregular, or Excessive Distress, and the 

Remedies therefor. 

Sdb-Sect. 1. — llkf/(d Distress. 

394. An illegal distress is one which is wrongful in the very illegal 
outset, that is to say, either where there was no right to distrain ^ ‘stiess. 
or where a wrongful act was committed at the beginning of the 

levy invalidating all subsequent proceedings. In such a case the 
distrainor is a trespasser a6 initio {n). Ashe has in himself no right 
to seize the particular chattels he can confer no title to them upon 
a person to whom, under colour of the distress, they may purport 
to have been sold. 

The following are instances of illegal distress : — 

A distress by a landlord after he has parted with his reversion (o). 

A distress by a landlord in whom the reversion was not vested 
when the rent accrued due ip). 

A distress when no rent is in arrear (q) ; or for a claim or debt 
which is not rent, as a payment for the hire of chattels (/•)• 

A distress made after a valid tender of rent has been made{.s). 

{<l) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 10; Firth v. Furvis 
(1793), 5 Term Rep. 432. 

'h) Harris v. Thirkell (1852), 20 L. T. (o. S.) 98. 
t) Casfleman v. Hicks (18-12), Car. & M. 26C. 
ik) Alwayes v. Bro</m (1695). 2 Lut. 1259. 1263. 

'0 B. V. Butterfield (1893), 17 Cox, 0. C. 598. 
m) It. V. Bradshaw (1835), 7 C. & P. 233. 

(n) When a man unaer colour of legal authority does that which makes him 
a trespasser ab initio, ho is in the same position as if he was a pei'fect stranger, 
and it does not lie in his mouth to say that he has applied the goods which he 
has so wrongfully taken for the advantage or benefit of the person from whom 
ho had taken them, e.y., to say that the liability to pay the rent due has been 
discharged by his appropriation of tbe goods in satisfaction of tho rent {Attack 
V. Bramwell (1863), 3 B. & S. 520). 

(o) See p. 157, ante, 
ip) Seep. 124, ante. 

( 7 ! Co. Litt. 160 b; and see p. 123, ante. 
m Seep. 122 , ante. 

(«) Co. Litt. 160 b; Bennett v. Baiies (1860), 5 11. & N. 391 ; and seo p. 153. 
ante. ' ' 
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Distress. 


Sect. is. 

Illegal. 
Inegular. 
or Excessive 
Distress 
etc. 


Remedies. 


A second distress for the same rent(/). 

A distress off the premises or on the highway (^/). 

• iiigbt, that is, between sunset and sun- 

rise (M. 

A distiess made in an unlawful manner, as by breaking open 
an outer door or opening a closed window (c). 

Distraining things privileged from distress (d). 

Distiaining goods contrary to an agreement with the tenants 
or with a stranger (/ ). 

A distress levied or proceeded with contrary to the Law of 
Distress Amendment Act, 1908 {(f). 

Selling goods not distrained, or not included in the inventory {/(). 

W heie the act done is wrongful, but is so merely as to part of the 
goods, no wrong being done as to the residue, the wrong-doer is a 
tiespassei as to that part of the goods only in respect of which the 
wrongful act is done(0. 

The remedies for an illegal distress are rescue, replevin, or action 
for damages (./). 


Irregular 

distress. 


Sub-Sect. 2 . — Irreyular Distress, 

395. A distress is irregular when, although the levy was legal 

and in order, the subsequent proceedings have been conducted in 

an unlawful manner. The following are instances of irregular 
distress : — 

Selling without having served notice of the distress with copy of 
inventory on the tenant {k). 

Selling within the five or fifteen days allowed to replevy (/). 
Selling growing crops before they are gathered (m). 


(0 See p. lo4, ante. 

(a) Seep. lo5, ante. When a distress is illegal because it is taken in the 
highway the proper remedy is rescue (see p. 209, post), and if the injured party 
seeks relief by action he should rely on the Statute of Marlbridge. 1207 
(o- lien. 3, c. 15), which enacts that no man shall take distresses in the Kind's 
highway, nor on the common street, but only the King or his officers having 
special authority to do the same. Formerly the aggi’ieved person was obliged 
to biing his action on the statute. 

(i) Co. Litt. 1-12 a : and see p. 1-19, ante. 

jc) Attack V. BramweU (1863), 3 B. & S. 520; and see p. 163. ante. 

{(1) Keen V. iViVsf (1859), 4 H. & N. 236; Swire v. Leach (1865), 18 C. B. 

(n. s.) 479 ; and see p. 133, ante. 

ie) Giles V. Spencer (1857). 3 C. B. (x. s.) 244. 

(/) Horsford v. Webster (1835), 1 Cr. M. & R. 696; and see p. 155, ante. 

{<j) 8 Edw. 7, c. 53, s. 2 ; and see p. 147, ante, 

(h) See p. 168, ante, If things be removed or sold which were not seized 

under the distress in the first instance, nor included in the inventory, the 
distrainor is as to such things an absolute trespasser (Sirns v. Tujfe (1834). 
6 C. & P. 207 ; Bishop v. Bryant (1834), ibid. 484) 

(0 Harvey v. Focock (1843), 11 M. & W. 740. 

{j) As to rescue, see p. 209, post; as to replevin, p. 199, post; and as to 
action, p. 204, post. 

{k) See p. 166, nafe. 

il) See p. 182, ante, 

(m) Proitdhvev. Twemlow {mS), 1 Cr. &U 326; Ri>dgersy. ParA-cr (1856). 

18 C. B. 112. 
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Purchaser’s 

to 

goods. 


Part II.— Distress for Rent, 

Selling witliout appraisement ^Yhen it is still requisite (»)• 

Selling for otherwise than the best price (o). 

Imnroper dealing with any ovei plus (p). j- * • i TvUan 

Detaining (fl) or removing (r) the chattels distrained 
a tender oT'xlnt and costs” is made after distress and before 

™Seilirfr*e distress when a tender of rent and costs is made after 
impounding but within the time allowed for replevin («). 

396. For a distress that is only irregular, and not illegal at the 
outset, the distrainor is not treated as a trespasser ah ^ I 

the tenant can only recover the special damage '’® 

But no tenant can recover in any action for irregiilaiity 'f t;'™®' 

of sufficient amends is made ''y f''® & 

before such action is brought («). , If such amends >'® ‘®>^j®\®f 
landlord need not pay the money into court (/i). leiulei of amends 

is not an answer to a claim in respect of independent ", 
as, for instance, where the landlord turned the tenan s fai i > out 
of possession and continued in possession after the rent was paid (- ). 

397. A person who purchases goods under a distress which is 

merely irregular acquires a good title to the goo s, 
a case trover would not lie against the landlord, and the remedy 
of the tenant is in damages as against his landloiu(a). 

Sub-Sect. 3. — Excessive Distress, 

398. The distrainor must be careful not to seize more goods Wlwt^.s^ 

than are reasonably sufficient to satisfy the rent in ^ distress, 

costs of the distress W. An excessive distress is illegal both at 

common law and by statute (/). 

o) Poynt^ V. Buckley (1833), 5 C. & R ol2; Wnjter y. 

Mod. Rep. 390; Clarke v.JIol ford (18-lS), 2 Car. & lur. o40; Ita/dey faijU^ 

(1883), Cab. & El. 150. 

p) See p. 185, ante. 

(j) Loring v. Warhurton (1858), E. B. & E. 50i. 
r) Verluey. Beas/ey (1831) 1 Mood. & R. 21. 

*8) Johnson v. Upham (1859), 2 E. & E. 250. 

|i) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 19 ; Rodgers v. 

(1856), 18 C. B. 112. If the plaintiff fails, the defendant recovers his full costs 
under s. 21 of the Act. At common law there was no distinction between 
an illegal and an irregular distress, and any iiTegulanty ^ 'J 

the distress rendered the entire proceedings void und the J® 

trespasser ai (Sia; Carpe/ifwa’ Case (1610), 8 Co. Rep. 14Ga, mi , . .. 

lltll ed.. 132). Tks was found to occasion hardships to andlovds and was 
remedied by the Distress for Rent Act, 1737 (11 Geo. 2, c. 19). bee - 
Bramwell (1863), 3 B. & S. 520. 

a) Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 20. 
hS Jones v. Gooday (1842), 9 M. & W. 736. 

U) Wallace v. Ktii (1788), 1 Hy. Bl. 13 ; Whitworth v. Smith (1832). 1 Mood. 

& 193. , , . j ii, 

(p) Whore rent has been reduced hy the payment of land Ux an o er 
liabilities which the tenant is entitled to pay and deduct from the rent, ii the 
landlord distrains for the whole rent, the tenant may properly sue or an 
excessive distress (Carter v. Carter (1829), 5 Bing. 406). 

(/) “Distress shall he reasonable and not too great, and they that 
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Distress 
etc. 


II mHs SrSHH 

the 1 ! minor s 1 1 ‘hat 

n e in?ntr. 1 and honest discretion 

havrobtai.^ed forT"' himself could 

line of H i i s i n f" ‘he same 

to ini ei him Pin •P-'’ The landlord is authorised 

adeouate to tho ‘'Oi'sonable man would think 

beeninnrsled ''^’here the goods have 

as to' fl ei'r i-pnl ,.n * ®’ /hot IS not conclusive against the tenant 

taken to ascertain ’• oiay not have been 

at an anc'tinn ia ■' 'l^h'o And though the price realised 

it is nnf rnnpl of Value as regards excess (/), 

,; le question of excess's one for tVe 

the%‘ilp 'lp« \\ 1-j e-'^cessive distress aithouiih 

The mere f-icf arrears of rent(fl). 

not npppdQo 'I *1 ‘^^^'*"^^1618 were sold at an under-value does 

An aXTwi M*^ T ^ excessive one (/^). 

the m-nlviliip nr excessive distress of growing crops when 

seizi]re((i) ^ capable of being estimated at the time of 

thJm-miprtt^T^^ is not bound to calculate verv nicely the value of 
portiCifl P, fTf' ^ reasonable pro- 

5;rd^;r,iSdT.i^:?;r »" '» 


of siich"littre«*ei distresses sli.-ill be grievously amerced for the excess 

51 Uen.;j.c.4; statute of 

V (mm M V V’lii ' Bing. 153; /%o/; 

ever.savs; < P- Blackstone. how- 

no iniui v at common law ” fTm "5’|"*^i“tainable on this account, it being 
2 Stra ^1 ^ ^ Lynne v. Moody (172!»}, 

{(j) Field V. Mitr/ieH (IHir,) (i .« Tk i • . j 

therefore j'ou ,nav look at the price'] kdv to £e rel7" 

and this i« «• wp.nfl nro,.f,r...i f . nn 06 realised on a sale bv auction, 

^re '3 than wa. mlr 1, ' "“k® «»t ‘^at more goods 

by aurtion th.“am,H* 'I'® P'-'Pose of realising at a sale 

Cab. & El 1 50; “ravvE J ) ■“ ’■ 

W yto</en V. .ky«„ (1848), 6 C. B. 427; BW/s v. Moa/y (1833), 7 C. i P. 


59. 


70. anfe. 


(i) Cooke \. (V»A>« (1875). 24 W R ISI C \ ^ ^ a i-a 
W narke v. II, .fA (18i8), 2 '.k Kr 340.' P' 

(/} luiphy V. Tai/Uir, supm. 

colTd '’•/‘'V'"';''' ('?“>■ 29 L- J. (EX.) 259. It so, probably no distress 

could be deemed excess ive (ibul, p,r JIartix, J„ at p, 260) for the -oods mar 

uX urfr'’'"''d ,-- ‘ oj; “UoTved to stand in fhe rain, or othenrise sold 

^n) Smith V. Ashforih, sjipra. 

[o). Ibid. 

Thompson v. If'oorf (18il3), 4 Q. B. 493. 
k?) Fiyyott V. Births, 

^ 821, S23; Roden v. EyUni, 

P a. Xhus, to distrain two or three oxen for 12d., or a horse or an oxen 
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Taking a single chattel, though of considerably p^eater value 
than the rent, is not excessive if there is no other distress on the 
land which can be taken, or even if there are other articles, but of 
an aggregate value less than sufficient to satisfy the (listless (O- 
It the^distrainor has the opportunity of taking goods of sinallei 
value than he really takes and which would be sufficient to covet 

the rent, he is wrong (<i). 

399. Claiming and distraining for a greater aiimunt (if rent 
than is actually due does not give a right of action if the 
is not excessive for the rent really due (/i). But if more goods aie 
seized than are necessary to satisfy the actual arrears, the “ 
action arises (c). An action will not he for merely disti ainin foi 
more rent than is in arrear, although it is alleged that the distiess 

was made maliciously {d). 

In case of excessive distress the tenant cannot sue the person 
into whose possession the goods have come ; his remedy is against 

his landlord (e). 

Sub-Sect. a. --R eplevin. 

400. Replevin is a process to obtain a redelivery to the owner 
of chattels which have been wrongfully distrained oi taken fiom 
him, upon his finding sufficient security for the rent and costs 
of action, and undertaking that he will pursue an action agaius 

the distrainor to determine the right to distiain ( / ). - 

wherever the object of proceedings is to procure the restitution ot 
the specific chattels taken instead of compensation in damages, Uie 
proper course is an action of replevin {(j). The term reple\in j 

for a small sum when a sheep or swine may be had, is an it 

hecauso a beast of less value might have been taken (- Co. Ins . )• 

is not for every trifling excess that this action is maintainab e , i * - • ■- 

proportionate to some extent, and if disproportionate to an excess i 
clearly maintainable {Field v. Mitchell (1807), 0 Esp. fl, 

BOROTJGHi &tp« ^2). * -vr i r at i *0 • li'Uhl v 

(8) 2 Co. Inst. 107; ^ve«e// v. CroUr (1828), Mood. & M. Ii2, Itell v. 

Mitchell, supra. , . , ^ 

(u) If there were several tbing.s which might have been seize > o.lnnii-ite 
singly would have been adequate for the distress and others more ^Wrlv 

the distrainor might be liable to an action for seizing that wbic ^ 

more than adequate, as. for instance, if there were several horses and the (ii.tramor 

seized one of much more value than the others, 

sufficient value for the distress [Roden v. Fyton (1848), 6 C. li. 0- pj-iUf.. 

{h) Tancrcd v. Leyland (1851), 16 Q. B. 1^ 

(1856). 1 H. &N. 564. Ex.W. ; Glynn y. nomas (18a6), llExch. 8(0, Lx. C . , 

Phillips V. Whitsed (1860), 29 L. J. (Q. B.) 164. 

(c) Crowder v. Se//(1839), 2 Mood. & E. 190. .. , x 

(a) Stevensim v. Newiiham (1853), 13 0. B. 285, Ex. Ch. i ^ (Kstre«s 
pay the excess he may recover it back in an action foi monev 

(/-W/ v. Whitaker (1871), L. R. 7 a B. 120) ; but not in an action foi mo y 

hud and received [Glynn v. Thomas, supra). 

(c) Whitworth v. Smith (1832), 5 C. & P. 250. » 

. U) Co. Lilt. 145 b ; Bac. Abr. tit. Replevin. For fom of request fo. exten. 

sion of time, see Encyclopffidia of Forms, Yol. '^^I•> P* '"v.. ,, 

(ff) Cruihhaik (187;i), L. K. 8 C. P. 454 4, ,9; f ““f 

(1856), 6 E. & B. 842. "The party whose poods have been 
has a choice of remedies open to him. He may ^”“8 
damages for the taking of the goods, but it may bo that i y 
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DlSTRt-SS. 


Sect. 

Illegal. 
Irregular, 
or Excessive 
Distress 
etc. 

When 

available. 


Who may 
proceed and 
against 
whom. 


applied both to the redeliv 
the ri;^ht is tried. 


ery of the goods and the action in which 


available vhere the distress was originally 
l.ivlu (/,). Lilt whenever tliere has been a distress which is whollv 
Jilega , and not merely irregular or excessive, the tenant has his 
leinedy In leplevin. 1 has it lies where tlie relationship of landlord 
and tenant did not exist (i); where there was occupation but no 
demise at a fixed rent (A-); where no rent was in fact due, or was 
released hefore distress, or where the tenant has satisfied the rent 
n pauueiits on helialf of the landlord necessary to protect his own 
possession (/) (and if the rent distrained for is not due though 
othei lent is dne(m)); where the title of the person distraining 
lias expired and lie is not entitled to tlie rent(»): where the entry 
^^as i eg.u (o), where the goods have been detained after tender 
ot rent and costs before the impounding (yj) ; or where the things 
( istiained are privileged ( 7 ). It may be resorted to in order to obtain 
he return of ail goods and cattle which may be lawfully distrained, 
HI not 01 nxtuies {/•), animals /fove tiaiurce, and other Ihim^s which 
from their nature cannot he the subject of distress (s). 


402. Proceedings in replevin consist of two independent parts, 
name } .the leplevy, which is the tenant giving security that he will 
piosecute an action of replevin, whereupon the goods are restored; 
and the action so undertaken to be brouglit, in which the right 
0 the goods IS tried. The tenant may replevv so long as the goods 
lemain unsold («), but only within six years ()o. 
liie pioceedings must be brought by the owner of the goods, 


n adequate, and the iinniediate recovery of the goods themselves may be of 

n T if ^ ^«‘Coverv of dftmages ” (Gihbs v. Cnnhhauk 

.Wifi’ hoviLL. C.j., at p. 4oa). If on replevin the 

.unit uat, unable to find the distrained gotids. so could not deliver them to the 
owner, ho was authorised to seize goods of the distrainor of a like nature aud 
‘ e, .in to keep them until the distress was brought back, this was termed a 
taking V// wuhenuim. t<ee also title Acnox, Vol. I., p. -i.'j. 

, f , Tf" •; J- hord Campbell, at 

, V.*" Vk ‘‘“I" 1'^*’^ ^he rent claimed was due, for in such 

a case the distress is not illegal (117//^ v. Oneuish (1S61), II C. B. (x. s.) 2U9. 

istminS the wSp 
(i) Walker v. Gilrs (ISIS), G C. B. GG2. 

{k) Ihfjnn V. Johamn (1S09), 2 Taunt. MS ; Dunk v. JIuuter (1S22), 5 B. & Aid. 
ni (lS-31). ‘ Bing. 451. 

(0 V. Flefdt^ (175)2). 4 Term Eep. 511 ; Tdfjfor v. Zamtra (1816), 6 

2 Ad. & El. G2;3; Cooper v. Munson (1842). 

10 iM. A: \\. 694 (release). 

(w) Iloskrnge v. Caddy (1S52), 7 Exch. 840. 

(«) Downs V. Coojwr (1841). 2 Q. B. 256. 

(o) Tunnufife v. W,lmot (1848), 2 Cai\ & Kir. G2G 
{p) Juans V. El/iott (1836), 5 Ad. & El. 142. 

(7) Eaton V. SoiMp (1739), Willes, 131. 

(r) (fibhs V. Crn/ksfiank, 

(1192), 4 Term Eep. 504 ; Darbg v. Harris (1841), 10 L. J. 
(Q. B.) 294, Pa'ITESOX, J., at p. 295. ^ ^ 

(а) Jacob v. A7m/ (1814), 5 Taunt. 451. 

(б) Limitation Act, 1623 (21 Jac. 1, c. 16). s. 3. See title Limitatiox of 
Actioxs. 
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that is, the person who has the property, absolute or qualified, in the 
goods (f). A special property in them, such as that of a bailee or 
pledgee, is sufficient(d). An executor may sue in replevin to 
recover his testator’s goods {e). 

The action will lie either against the person actually making the 
distress, or the person who has authorised the distress, or both of 

them (/). 


Pkct. is. 


Illegal, 
Irregular, 
or Excessive 
Distress 
etc. 


403. Proceedings in replevin are now commenced in the The replevy, 
county court. For this purpose the claimant must before the sale 
of the goods takes place give notice of his intention to replevy to 
the registrar of the county court of the district in which the goods 
subject to replevin have been seized. The registrar is empo\\eied 
to approve of replevin bonds, to grant replevins, and to issue all 
necessary process in relation thereto, which process is executed 
by the high bailiff. The registrar, at the instance of the party 
whose goods are seized, must cause the same goods to be replevied 
to such party upon his giving security to prosecute an action 
against the distrainor, either in the High Court or in the county 
court ((/). If the replevisor wishes to proceed in the High Court, 
he must give security to cover the alleged rent in respect of 
which the distress was made, and the probable costs of the action, 
conditioned to commence his action within one week from the 
date of giving security, and to prosecute such action with effect and 
without delay ; and be prepared to prove (unless judgment be 
obtained by default) that he had good ground for believing either 
that the title to some corporeal or incorporeal hereditament the 
rent or value whereof exceeded i;20 by the year, or to some toll, 
market, fair, or franchise, was in question, or that such rent or 
damage or the value of the goods seized exceeded .i;20 (/t). If he 
elects to sue in the county court the replevisor must give security for 
the alleged rent and the probable costs of the action, conditioned 
to commence his action within one month from the date of the 
security (i). 

In either case the security is conditioned to prosecute the The security, 
action with effect {k) and without delay (0» ^-'^d to make return of 


(c) Co. Litt. 145 b ; Peacock v. Purvis (1820), 2 Brod. & Bing. 3G2 ; lenion v. 
loiinn (1833). 9 Bing. 676. 

(d) Co., Litt. 146 b. 

e) Arnudell v. Trtvill (1662), 1 Sid. 81. . 

( f) Bullen on Distress, 2nd ed., 279 ; see Clerk v. Bei'u.'ick Corporation (182o}, 
4 B, & C. 649. 


(j7) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 134. 

Ut) Ibi(l.,a. 135. See title County Couuts, Vol. VIII., p. 429. 
m Ibid., 8. 136. 

\k) This means to a successful termination {Tummons v. OfjJe (ISofi), 6 L, & 

B. 571 ; Morgany. Griffith (1740), 7 Mod. Rep 380 ; Perreau v. Jirvan (182G), 5 K & 

C. 284 ; Jackson v. Hanson (1841), 8 M. & W. 477 ; Tunnkliffe v. Wdmot (1848), 

2 Car. & Kir. 626). 

(/) This moans with due diligence, for though the condition is satisfied if a 
suit is cominonced and carried on according to the ordinary practice of the court, 
want of due diligence may constitute a breach of the condition {Gent v. Cults 
(1847), 11 Q. B. 288; Morris v. Mattluws (1841), 2 Q. B. 293; Harrimi v. 
Wardk (1833), 5 B. & Ad. 146 ; see Axford v. Perrett (1828), 4 Bing. 586). it 
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Sect. is. 

Illegal, 
Irregular, 
or Excessive 
Distress 
etc. 


Tlie action. 


Distress. 

fo,,?'? n" ('!')• The security 

re. ‘he security which would he 

comm ou t the security is required to be given in the 

Court' (o') Tl.p r3\ ^ he given in the High 

replevisor’s ninflt. notice to the distrainor of the 

se I r u and , Ml completion of the 

Pleteii! Pp iTv^ f ‘t 's objected to-the security is then com- 
Security bpin.r ' aie no louger exempt from stamp duty, 

bailiff I'n i-P P?- the registrar issues bis warrant to the high 

In !• lo n?*' (/')' "h-eh the high 

have been leplevied the lien of the distrainor is determined (r) 

disff^afnnrVp'r *,®P'f '’"1 /ction the replevisor is plaintiff and the 
a on nmp T' ^ '®a.ie of tl.e plaint or writ the 

oHiP, ca . / ether action (s). No 

hut tba . "'‘‘h it in the county court (/), 

brom fi. I "PP'*'’ tlie High Court («). If 

namt, V '® county court, the plaintiff must in the ordinary 
tnl p’ i 1 P“‘'t'C'’h«‘s specifying and describing the chattels 

aet'in n 1 ?'■' hahhig of which he complains. The 

annHp.K^'^ t to the High Court upon the 

an^nnimn I ° defendant, and upon his giving security for such 
thp f)pfo 'i’ eet exceeding i'1,50, as tlie master may think lit, when 
liplipui'nrJ^*^ IS prepared to prove that he had good ground for 

lipi-PflJin^ corporeal or incorporeal 

somP^ MU 01 - value whereof exceeded i'20 a year! or to 

in resnppt nf* -i!- ’wu was in question, or that the rent 

spi/PfWvp taken, or the value of the goods 

full A20(a:). Lnless so removed the county court has 

comp ill ni!^'r*^ amount of the rent, and though title 

i'20 hnf ^1- *' or value of the goods seized exceeds 

■t^U, but not otherwise, except with the leave of the judge, there is 

the de^IomlatiMhe^nJI- prosecuting his suit bv the default of 

V. Boo.'en (1849). 7 Dow. & D.^320) Irora proceeding on his bond (Evans 

(m) See Forms 287 and 2S8 to the Countv Court Rules 1908 

(n) County Courts Act. 188, s (51 & 52 Viet. ^48) s iV 

(o) s. 109 ; County Court Rules. 1903, Ord 29. 

/>) County Court Rules. 1908. Form 289 

pals\o w!' r subsequent rent, and wiU 

4^27- ^ 

to jm atuton'if^h Rides. 1908 Ord. 29, r. 1. Formerly the sheriff was liable 
SStark mV w accepted insufficient sui-eties (see v. Waithman ( 1822 ). 

it is apprehendil th.t 

Pleadfng"1fh ed.,"l. “ 

\t) County Court Rules, 1903, Ord. 84, r. I. 

,«) R. S. C.. Ord. 18. r. I. 

Eordham v. Aka-s (1868), 4 B. & S. 578 ; Jt.\. Haines (1853), 1 E. & B- 
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an appeal from the county court upon a question of law or the 
admission or rejection of evidence (/j). 


etc. 

DaniJis^es. 


Sect. is. 

Illegal, 
IiTegular, 

405 If the plaintiff succeed in the action, as the goods are or Excessive 
restored on the replevin, the plaintiff is generally awarded the Distress 
expenses of the replevy and no other damages. But he is entitled 
to recover any special damage suffered by reason of the \Mongiul 
takin" or detention of the goods (r), including annoyance and injury 
to reputation if alleged and proved ((/). After judgment for the 
plaintiff in replevin he is precluded from bringing any other action 
for damages for taking the same goods in respect of which the 
replevin was brought (c), but the bar does not extend to other 
causes of action arising out of the same distress, such as trespass 
to the land (J). A new trial will only be granted under special 

circumstances ((/). 


406. If the defendant succeeds in the action he is entitled when 
suing in the High Court to a return of the goods distrained and his 
costs (not including the costs of distress) (//), for winch he will have 
aft. fa. When suing in the county court the successful defendant 
may require the court or the jury (if the action is tried \\ith a 
jury) to find the value of the goods distrained, and if the value he 
less than the amount of rent in arrear judgment is given for such 
value, but it the amount of rent in arrear be less than the value so 
found, judgment is given for the amount of such rent, and may he 
enforced in the same manner as any other judgment of the coiiit (0* 

407. If the replevisor break the condition of the bond, as by 
non-prosecution of the action, the distrainor may bring his action 
claiming either the specific amount of the replevin bond or damages. 
If he claim the former, and judgment go by default, such judgment 
is final and not interlocutory and no writ of inquiry is necessary 
to assess damages, but the defendant may apply for a stay of pro- 
ceedings on payment of the amount really due, and costs, with a 
reference to ascertain the amount due {k). If he claim damages the 
judgment by default is interlocutory and followed by a writ of inquny 
or as the court or a judge directs (1). The action may be in the 
county court (m). The sureties are only liable for rent actually in 

{h) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 120; see Smith v. Enriijht 

(1893). 63 L.J.(ci.B.)220. 

(c) (Jibba V. Cruikahanka (1873), L. E. 8 C. P. 454. -n , .-o 

((/) Smith V. Enrujht, supra; compare Dixon v. Calcraftt [1892] 1 Q. B. o , 

C. A. 

(e) Oihha v. Cruikahanha^ supra. 

(/) I hid. 

l<l) Pam/ V. Duncan (1831). 7 Bine. 243; see AW</5 oh v. Cardwell (18(3\ 
L. R. 8 C. P. 647. 

(/i) Jamieson v. Trevelyan (1855). 1 0 Exch. 748. If the goods are not returned 
the defendant may, possibly, still obtain a capias in withernam requiring the 
Bherifl to take other equal distress of the plaintiff and deliver itto the defendant 
to keep until the original distress is restored (Bullen on Distress, 2nd eel., 2SK). 
The process has never been abolished, but is, perhaps, to be regarded as obsolete. 
(») County Court Rules, 1903, Ord. 34, r. 4, Form 290. 

Ik) R. S. C,. Ord. 27. r. 2. 

(0 Dix V. (hoom (1880), 5 Ex. D. 91 ; R. S. C., Ord. 27, r. 4. 

(m) County Courts Act, 1888 (51 & 52 Viet. c. 43), ss. 108, 186. 
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Distress. 


Illefrnl 

distress. 


When 

lamllord 

liable. 


?5.'r .“'S' tvlf ''“ir "» »> ‘k* '‘pi™ 

Inegular, jiig „ i ,, can then liability exceed the amount of 

Distress ® ' f ''f in the replevin action a judgment 

*■ t'l:,. ;;r‘ 

order‘ca?ir'' f lo<iKer or stranger are taken an 

oulei can. in certain cases, he obtained for their restoration (7). 

Siii-.SE(T. o. — /or Ikunutjcs. 

if lies for any M-rongfiil distress whether 

it IS illegal, iiiegular, or excessive (r). 

hwrff ‘iistress should be brought against the 

Inn coiniiutted the act complained of, and not against the 

o .f'^ be sboM'n that the latter authorised the wrongful 

t c 01 sane loned and ratified it after it came to bis knowledge, or 

unless be cboose.s to take upon himself without inquiry the risk of 

t n\ iiiegu aiih which the bailitF may have committed and to adopt 
all his acts (.s). ^ 

landlord detains goods privileged from distress, 
and therefore must have knowledge of the illegality, he will be 
deemed to have ratified the bailiff s act (0. and his*^ presence on 
the c einised premises at or immediately after the commission of 
tiie Illegal act is some evidence that he assented to it(»). But the 
mere receipt of the proceeds of sale without imiuiry and without 
knoMleilge of anything illegal done by the bailiff is not sufficient to 
ake the landlord liable ; for if the landlord had no knowledge 
fi/ 1 V ^®spass had been committed and received the money in 
the belief that his warrant had been lawfully executed the receipt 
IS no evidence of assent (r); and if, when he knows the circum- 
stances, he repudiates the act he will not be liable («■). The land- 
lord will however, be liable where he has authorised a distress 
ihen he has no right to distrain ; but it must be shown that he 
has m fact au liorised it (.;•). An agent of the landlord who 
authorises an illegal distress will be liable personally 0/) if he is 

6 Q if ‘ ^ V. Scarbrough (1344). 

(/O Tumor v. Turner (1820). 2 Brod. & Bing. 107. 

( 7 ) See p. 14<, ® 

n penalties under the Law of Distress Amendment Act, 1908 (8 Edw. 7, 

c. 08), 8 . 2, see p. 147. ^ 

1 -'^toore V. DriMer (1S58), 

1 ^ ^ 1 • : ^d see p. IGl, ante. For an instance of ratification, see Carter 

V- ^'^t.JIari/ Abbots. heusin</fon, Pe^tr?/ (1900). G4 J P 548 C A 
0 Gauutlett V. King (1857), 3 C. B'. (n. s.) 59. 

Mooty V. Drinkicater, supra. 

ir!2 '’• -f?os/ier(lS49), 13 0. B. 780; Green r. 

H loe, [I8i I J W. N. 130. 

M /furry v. JUrkmau and SuM/ffe (1831), 1 Mood. & E. 126 

> d n Jf -”■* ; r. KUlick (1834), 6 C. & P. 216. 

V) Bennett v. llaijee (1860), 5 U. i- N. 391. 


When agent 
liable. 


205 


Part II —Distress for Rent. 


the person actually ordering the thing to be done, but not Nvhere 
he is a mere tra^mitter of authority from the landlord to the 

bailiff and not interfering further (z). 

410. In the case of an irregular distress the action will he at 

the election of the plaintiff either against the bailiff or I'*® e . 

and it makes no difference that the ac 

employer’s knowledge or subsequent sanction (u). It thought lit 
the landlord and bailiff may be made co-defendants (h). 

411. In like manner an action for an excessive J'® 

brought either against the bailiff or the landlord (c). And where 
an excessive distress has been made the landlord may compensate 
the tenant and recover the amount against the bailitttu). 

412 For any form of wrongful distress an action will lie at the 
BuiToftL tenant, or the owne'!- of the goods, or of a person having 
the mere enjoyment and use of the chattels ((')• 

413. The indorsement on the lyrit may be ‘‘ 
improperly distraining,” which will be suthcient w le ^ ...i.ether 
complained of be wrongful, or excessive, or irregulai, and whet 

the claim be for damages only or for double value (./)• 

414. By way of defence to an action for illegal, 

irregular distress, the defendant may plead not S« y ' y 
statute ”(p). This defence not only admits p roof of alUimkte^ 

(z) Bennett v. Bayes (1K60), 6 II. & N. 391. _ . 

(a) JIaseler v. Lemoifne (1858), o C. B. (N. S.) 530. ^ loi b ,i;otraiii I iim 

distrain and he distrains something else than I authorised n ilistr iiu 

not liable; but if ho does distrain on tho things I f 

it is then my business to see that he does what is requisite o „ 

distress of such things ; and if I do not see to it myself lam an&\ 

irregularity he may commit’* per CocKliUUN, C.J., a& lepo 
(c. r.) 103, at p. 104). 

(fc) Child V. Chamberlain (1834), 5 B. & Ad. 1049. 

(c) Mcyson v. Mapkion (1883), 49 L. T. 744. 

(d) Ibid. 


Sect. IS. 

Illegal, 
IiTegular, 
or Excessive 
Distress 
etc. 


Irregular 

distress. 


K.xcessive 

distress. 


Who may 
sue. 


Claim. 


Defence. 


2 F. & F. 300 (e.xcessive distress). „„ , , , ,.i.,iTn 

{/) li. a. h.. Appendix A.: Part III., s I. The f I ^ 

will 00 a short statemont of the facts showing that a wrong os o ^ ^ 

and whether it is complained of as a common 1^)’^^^* rptiined 

statutory duty. Where the cause of action is that the Ian • j /j. 

tho overplus, tho tenant must not sue as for money had an 
use, but in tort for the breach of the ion hp ^ 

surplus to the sheriff or under-sheriif (Fafea v, lui8twvo( ( }i ■ ’ 

Bvanay. irriy/d (1857). 2 H. «& N. 527). » t) * it-itmi ftoo '> 

(f/) This right, which was given by the Distress for Ren i , • ( ^ 

c. 19). 8. 21, Ts preserved by the E. S. C.. subject to this 

defendant so plead, he shall not plead any ^ ,.„,i must 

of action without the leave of tho court or a judge (Ord. 1. , i* ■ c jjjg 

state the Act and section of the Act upon which he relies in i _ ^ 

ploiuling (Ord. 21. r. 19), thus. “ Bv stat. Distress for Rent > l;d7 (1 tieo. 
c. 19). ‘21 (public Act)*’ ; see hlso GambreU v I'aMh U 

Ad. & Kl. 403. In the case of a public authority the right to p g 

by statute” was abolished by the Public Authorities ^ 

(63 & 67 Viet. c. 61), s. 2 ; see title Public AuinouiTiES and 1 ublic Oi-ucl . 
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Dlsi'ress. 


megat gLilf ownership of the 

Inegular, entitles the defeiuhmV^fr? '***^*'^^- (^')- and, in fact, 

Distress ' o'-dei' to make the distress (i). And undei tl.is 

with Uie re t arid n '' r «P^‘-geable 

0.1 the ground of a frii^n^tS 

SS» ,>aS “e ^;S-r is a 

an :e?;::r u I— 

iurv ou'l in l'' "t’'® are circumstances of mitigation which the 

has nlaced n ? ^ co'.’saleration (o) ; and where the landlord 

a though he has had he use of the goods all the time (a). Wirere 

d mv'esT'r’ir*" '' ‘1'® ‘■®'"°'-al of fixtures the measure of 
eiemri Mf f 1 P‘'°®®®‘’® ‘'f their sale after being 

seizm ei thl . In- P‘a'’‘leged goods are included in the 

imm one^ v lei ^oods privileged from distress and 

niaintiff Is ffri'”!” n*‘itnarv action for conversion lies, and tlie 

^av e n ,1 h®' ^“'1 '’‘■‘'“® °f ‘P® gnoda. though he 

may be only a bailee thereof («) ® 

niatntaiiirn li “i‘®g"‘'‘‘-ll/ i" ‘’waling with a distress cannot be 

nlaiiit fn damage, on failure of wliich the 

I aintifl IS not entitled to a verdict fo r even nominal damages, but 

Ai^& Kr '■• '* V. CV/Aea (1«41), H 

(i) fay/rfoH V. Gntteruhje (I,S4;J), n JJ. & W. i6o per PuiKE B at D 469 

for .“nt tas ««<ter a warrant of distress 

outer door of the hmi«e ' P'^^^Gssion, and thereupon broke open the 

^Iwiis/ohVE & E 627'; tte goods'!, -iiv. ; Ba,Lin.. 


For irregular 
distress. 


7/W.n860), 2 E:& E. G27) the goods (W.; BmnUin^, 

anS tf37 (11 Geo. 2, c. 19); see p. 197, 

W See Jones v. Gooday (1842), 9 M. & W. 736 

,i| ,fr;;,ar,r[ii;svA‘ib ¥‘ ‘ -- i'“'’ - 

(’’isSiirM'&'w ff- J- («-i*V22or Horrey srl F«ock 

the ioods ff nffp* tenant had part satisfaction by return of 

tenanf mav J the landlord returns the goods, the 

Turl n87(>ri.f7 P^'p ^OUihtion (ffOrath V. 

fr«e (I8f0), 10 I. R. C. L. 160); and see Lamb v. JVall (m9) I F.&F. 
oOJ Hoyart/i v. Jeumugs, [I.s92] 1 Q. B. 907, C A t b 

p) Baylm v. FhJa^ (1S80). 7 Bing. 153. 

by Moore v. DrinA'u'Mtrr (ISoS), 1 F. & F. 134. 

r< ; see RfliV V. .Vf//or (1850) 19 L J fEX ) *’79. 

(«) Stnre v. Leach (1865), 18 C. B. (x. s.) 479. ^ ^ 
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the defendant is entitled to the verdict {h). Neither can the plaintifi 
recover in any event if tender of amends have been made and 
refused before action (c). If he succeeds he will recover, where such 
damage is shown to have accrued and not otherwise, the full value 
of the goods, less the rent in arrear and charges (J). 

For an excessive distress, the damages, in case of a sale of the 
goods, are the fair value of the goods after deducting rent and 
costs (e). If no sale has taken place the plaintiti' is entitled to 
nominal, though he prove no actual, damage, since the law will 
presume damages from a man being prevented from dealing with 
bis property (/'). If the distress is made for more rent Uian is in 
arrear, and the tenant pays the sum to get rid of the distress, he 
may recover the excess he was obliged to pay and damages foi the 
annoyance he may have suffered O/)* Whether impounded on the 
premises or oil the premises, the tenant is entitled to recovei such 
actual damage as he has sustained through loss of the use and 
enjoyment of the excess taken, or of the power of disposing freely 
thereof, or through the inconvenience and expense in procuiing 
sureties to a larger amount than he otherwise would have lequiied 
on replevying {h). He is also entitled to the excess of the value of 
the goods above the rent and the expenses of distress. But not 
to extra costs of a replevin action beyond those allowed on 
taxation (i). 

416 . An action for irregular, excessive, or illegal distress when 
the amount claimed is under £100 may be brought in the county 
court (A-). 

Sub-Sect. 6. — Action for Double Value, 


Skct. is. 

Illegal, 
Irregular, 
or Excessive 
Distress 
etc. 


For excessive 
distress. 


Jurisdiction 
of county 
court. 


417 . Beyond the remedy provided by the common law for an Action for 
illegal distress, in the particular instance of a distress for rent when ou j t \ a ue 
no rent is in arrear followed by a sale of the goods the legislature 
has provided a punitive remedy for the owner of the goods, in the 
shape of compensation in double valvre of the goods taken and sold, 
with full costs (i). 


0 Lucan V. Tarkton (1858), 3 II. & N. IIC; llodnern v. Parker (1856), 18 
C. B. 112 ; Proudlove v. Twemlow (1833), 1 Cr. & M. 326. 

(c) Soe p. 197, ^ 

(fi) See cases cited in note (n), p. 206, ante ; and Knotts v. Curtis (18«j2), o 

C. & P. 322 ; Uocke v. Hills (1887), 3 T. L. R. 298. ^ • v 

(c) ire//« V. Moody (1835), 7 C. & P. 59. And the tenant does not waive his 

right of action by entering into an agreement with the distrainor respecting t e 
sale of tho goods seized ; for a right of action once vested can only be a release 
or receipt of something in satisfaction of the wrong {Willouyldty v. Backhouse 
(1824), 2 B. & 0. 821 ; IkUt v. Uoare (1824), 1 Bing. 400- a C“se where 
part of tho goods belonged to a third party, see Bail v. mtUoi' (18o0), IJ 
L. J. (rx.) 279. 

(/) Chandler v. Doultm (1865), 3 H. & C. 553. 
iy) FtU V. Whittaker (1871), L. P. 7 Q. B. 120. 
ih) Piijyott V. Birtles (1836), 1 M. & W. 441. 

(i) (iruce v. Morijan (1836), 2 Bing. (n. c.) 534. 

[k) If tho holding is one to which the Agricultural Holdings Act, IJ o 
(8 Edw. 7, c. 28J, applies tho jurisdiction of tho county court is unlimited, see 

title Cou^-l•Y CouHTs. Vol. Vlll., p. 625. , , 

(0 Stat. (1689) 2 Wm. & Mar., c. 5, s. 4. Only the owner of the goods 
can sue, see Chancellor v. Webster (1893), 9 T. L. E. 568. “lull costs 
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Witliin 

Metropolitan 

Police 

district. 


""’ess a sale of the chattels actually 

1 value 

cannot be awaided to a successful plaintifF (//). 

SuI!-Sect. ~:.~Injnudiu„ to lledram a Didrm. 

fl.f '’® granted in an action commenced by 

wmn f "w r '® ‘•'ovnplains either that a distress made is 

iot t;fnlt/,) or that a wrongfni distress is threatened (a). Inas- 

inch however, as the right of a landlord to distrain for rent 
ega iigit enahlmg him if the rent is in arrear to obtain 
seriirit^ for its payment, the court will not generally interfere by 
njiiiiction (unless It is a flagrant case) except upon the condition o'f 
ti e applicant paying the amount claimed for rent into court (r). 

le coiiits do not favour an interference with the right of distress 
ny injunction. But in a proper case the plaintilf frequently obtains 
le le le foiinerly only obtainable liy rejdevin, that is, possession of 
he gooi s will e the question as to the right to distrain is being 
lief . * nd \\lien tile goods seized are not distraiiiable he may 
obtain relief for which replevin is not available. 

Suu-.Sect. 8 .— Proircdioijs in Special Cases, 

of wrong committed during adistress within the 
Metropolitan I olice district, where the tenancy is weekly or monthly, 

01 tbe rent is under i:i5, a complaint may be made to any of 
e po ice magistrates, and if it appears that such distress was 
impiopeily taken or unfairly disposed of, or that the charges made 
by the party having distrained, or attempted to distrain, are con- 
tiaiy to law or that the proceeds of the sale of such distress have 
no >een i u y accounted for to the owner, the magistrate mav order 
t le distress, if not sold, to he returned to the tenant on payment of 
the rent at such time as the magistrate shall appoint; or, if the 
distress shall have been sold, to order payment to the tenant of the 
\aliie thereof, deducting thereout the rent which shall appear to be 
due such value to be determined by the magistrate ; and such land- 
lord, or party complained against, in default of compliance with any 
such order, will forfeit to the pa rty aggrieved the value of such 

only means the usual party and party costs (.l-ery v. IIW, [1S91] 3 Ch. Ho, 

wiel Cut' the statute was held to apply 

t)iAn h fK after judijment had been obtained for the rent, 

a\ L'^R satisfied {Potter v. lirwlley .C Co. (1894), 10 

(«) Masters v. Farris, supra. 

Pd Judicutuie Act 1878 (;j.i jc 37 Viet. c. 66\ s. 2o (8); see title iNJCNCTloy. 

/;) n ahh V. Lons^lale (1882), 21 Ch. D. 9. C. A • 

7 ) V. Jerst,/ (Earl) (1879), 4 C. l\ D. 120, 359. C. A. 

T„ V ^ 4 j/ersey {Harl}, supra; Carter v. Salmon (1880). 43 L. T. 490, C. A. 
f. r™ 7 'J- ■ “If & Cl'- 302, which was a„ action by a tenant of a 

^ reserved bv the lease. Lord 

^ principle since observed, that'“ the court ought 
Pimm X for the purpose of preventing a partv from enforcing a legal 

?n thi putting him in the same position 

the event of his turning out to be right os if the court had not interfered.” 
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distress, not being greater than £15, such value to be determined 
by the magistrate (s). 

420. The wearing apparel and bedding of the tenant or his 
family, and the tools and implements of his trade to the value of 
£5, are exempt from distress (a). A court of summary jurisdiction, 
on complaint that goods or chattels so exempt from distress 
for rent have been taken under a distress, may, by summary 
order, direct that the goods and chattels so taken, if not sold, be 
restored, or if they have been sold, that such sum as the court 
may determine to be the value thereof shall be paid to the com- 
plainant by the person who levied the distress or directed it to be 
levied {b). 

421. In the case of any holding to which the Agricultural Holdings 
Act, 1908(c), applies, there are special provisions for settling any 
dispute arising in respect of any distress having been levied 
contrary to the provisions of the Act. 

Sub-Sect. 9. — Ihscue. 

422. Although a rescue {d) is generally a breach of the law, there 
are some cases in which it is a legal remedy of an aggrieved person, 
that is to say, when a distress is wholly wrongful and not merely 
irregular or excessive (c). The rescue must take place before the 
goods are impounded, for after the impounding, whether the distress 
was lawful or not, the goods cannot be retaken (_/), unless after 
impounding the distrainor abuse the distress by working it (//). 

Rescue in such cases can only be legally made by the tenant or 
the owner of the chattels or his servant or agent, and not by a 
stranger {h), so that if the goods of two persons be wrongfully taken 
in one distress each can rescue only his own goods, inasmuch as ho 
is a stranger as regards the other goods (0- 

Sub-Sect. 10. — Itecoption. 

423. A writ of recaption was the peculiar remedy which formerly 
existed for one particular kind of wrongful distress, namely, a second 

(«) Metropolitan Police Courts Act, 1S39 {2 & 15 Viet. c. 71), s. 39. 

(а) Law of Distress Amendment Act, 1888 (51 & 52 Viet. c. 21), s. 4; see 
p. 139, ante. 

(б) Law of Distress Amendment Act, 1895 (58 & 59 Viet. c. 24), s. 4. 

(c) 8 Edw. 7, c. 28. This Act consolidated tho provisions of the earlier Acts 
relating to agricultural holdings in England and Wale.s. It made no alteration 
in tho law. See title Agricultuke, Vol. I., p. 257, where the procedure under 
the earlier Acts is dealt with. 

(d) See p. 192, ante. 

(e) Instances of such a remedy being lawful occur where the distress has been 
made for a payment which is not rent, or where no rent is due or where the 
distress is made after a proper tonder of arrears and costs, ortho distress is taken 
on the highway, or in tho night time (p. 19G, ante). So if the distress is 
wrongful in part, tho rescue may take place as to that part, as where a distress 
may be lawfully levied but the distrainor takes things absolutely privileged or 
conditionally privileged by reason of other distrainablo goods being on tho 
premises {Keen v. driest (1859), 4 H. & N. 230). 

(/) Cotsworth V. Betison (1696), 1 Ld. Kam. 104. 

(?) V. Wright (1861), 6 H. & N. 821. 

/») 1 Roll. Abr. 673. 

(t) Pitz. Nat. Brev. 102. 

H.L.— XI. p 
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distress of the cattle or beasts of the same person for the same rent 
after they had been replevied and returned to the owner, but before 
the action of replevin was tried (k). 

Ihe remedy is practically obsolete, for, though not abolished, it 
is not clear what provision the Judicature Acts have made for 
enforcing it. But in the rare event of the offence being committed 
the i)laintiff' would probably apply in the replevin action for an 
injunction to restrain the distrainor, or move to commit him for 
contempt. 


Part III. — Distress for Rates and Taxes. 

Sect. 1. — Poor Pate. 

424. The right of distress in respect of rates and taxes and to 
enforce the order of justices as ancillary to their jurisdiction stands 
in many respects upon a footing different to the rights we have 
previously considered. It does not arise under the common law 
or by virtue of a contract. It is purely statutory. In its nature it 
is somewhat analogous to an execution levied to enforce a legal 
money liability. 

425. The goods of any person assessed and refusing to pay 
money assessed for the relief of the poor may be levied by warrant 
of distress from two justices (/), and that not only in the place for 
which such assessment was made, but in any other place within the 
same county or precinct ; and if sufficient distress cannot be found 
within the said county or precinct, on oath made thereof before a 
justice of any other county or precinct (which oath shall be certified 
under the hand of such justice on the said warrant), sucli goods 
may be levied in sucb other county or precinct by virtue of such 

warrant and certificate (/«)• 

If a person rated to the poor rate does not pay his quota during 
the year of office of the overseers he can be compelled to pay by 
any subsequent overseers (»)• 


(^•) Gilbert on Distresses, 223. 225; see title Animals, Vol. I, p. 385. 

(0 Poor Relief Act, IGOI (-13 Eliz. c. 2), s. 2. The justices mav also include 
the costs iu the wanant (Distress for Rates Act, 1849 (12 & 13 Viet. c. 14), s. !)• 
(to) Poor Relief Act, 1743 (17 Geo. 2, c. 38), s. 7. Only the goods of the party 
assessed can be taken under the distress. The words of The statute of EUzabetn 
are “ distress and sale of the offender’s goods,” and this Act says the “goods of 
any person assessed” (Slere/w v. Ei-ujis (1761), 2 Burr. 1152, 1159), differing 
in this respect from assessed taxes {Juson v. Dixon (1813), 1 M. & S. 601). Hat 
the goods of one overseer are as liable to be seized under a distress made by 
order of the other overseers as those of any other person (Skimley v. Surridgt 
(1843), 11 M. & W. 503). 

(n) East Dean Overseers v. Everett (1861), 3 E. & E. 574 ; Poor Efih®* 
Act, 1743 (17 Geo. 2, c. 38), s. 11. This enables the overseers to rewvaf 
where by reason of an incorrect demand note too little has been paid lU 
previous years {R. v. Blenkinsop, [1892] 1 Q. B. 43). See, generally, title Poo® 
Law. 
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426. Certain preliminaries are necessary to the issue of a 
distress warrant. In the first place tliere must be a demand for 
payment of the rate. The demand must be for the precise sum 
actually due (o). The demand should be made upon the ratepayer 
or left upon the premises. If the occupier is not living on the 
premises, nor in the parish for which the rate is made, or the 
owner, if assessed for such rate in the place of the occupier, is not 
living in such parish, the demand may be delivered to the person 
having the custody of the premises, or if no such person can be 
found, then affixed upon some conspicuous part of the premises, 
and where the residence of the person assessed is not known, 
and cannot be ascertained upon inquiry at the premises, the 
summons for the non-payment of the rate may be served in like 
manner (;j). 

Where the overseers have served a demand in writing of the 
whole rate on the occupier of a hereditament let to him for a term 
not exceeding three months, and he claims the right to pay the rate 
by instalments, a distress warrant may be issued for the second 
instalment without a second demand in writing ((/). 

In the case of any corporation aggregate, joint stock or other 
company, or any conservators or other public trustees, the demand 
may be made by letter sent through the post addressed to the clerk 
or secretary or other principal officer of the corporation, company, 
conservators, or trustees at the office of such corporation, company, 
conservators, or trustees, or made personally upon such clerk, 
secretary, or officer at such office, and a summons for the non- 
payment of such rate may be served in like manner (?•)• 

427, If the rate when demanded be not paid within seven days, 
the overseers, or any one of them, may make complaint thereof to 
a justice of the peace and obtain a summons (s) for the ratepayer 
to appear before the justices to show cause why the distress warrant 
should not issue (t). 

Where several rates are due from the same person they may 
be included in the same information, complaint, summons, order 
etc., which are to be construed as several as to each, so that its 
invalidity as to one rate will not affect its validity as to others, and 


(o) Hurrdl v. Wink (1818), 8 Taunt. 369. In this respect it differs from a 
mstress for rent(i&id.) ; and where the amount comes to a fraction of a farthing 
bo omitted from the demand [Morton v, Brammer (1860), 8 C. B. (n. s.) 
791). It 18 not necessary that there should have been a personal demand by the 
Muector or a personal refusal by the person distrained upon [ii. v. Ford (1835), 
2 Ad, & El. 588). Nor is a demand of the precise amount necessary where the 
ratepayer having gone out of occupation is only liable for a proportionate part of 
“®rate (ilfawfle/ v. lichen Overseers, [1906] 1 K. B. 221). 

)V Amendment Act, 1868 (31 & 32 Viet. c. 122), s. 39. 

W) ^ alton-on-the-IJill Overseers v. Jones, [1893] 2 Q. B. 175. 

(n Ihid., 8. 40. » L j 

(fi) Poor Relief Act, 1814 (54 Geo. 3, c. 170), s. 12. The summons may be in 
the form prescribed by the Distress for Bates Act, 1849 (12 & 13 Viet. c. 14), 
8. 0 , or in a form to the like effect, and may be served by delivering it to the party 
personally or by leaving the same with some person for him or her at his or her 
place of abode (ibid.). 

(0 B. V. Benn and Church (1795), 6 Term Eep. 198. 

p 2 
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if several rates can be so included, no costs shall be allowed for 
more than one complaint, summons etc. (a). 

428. Justices sitting to hear an application for the issue of 
a distress warrant for the non-payment of poor rates sit as a court 
of summary jurisdiction, and are not merely exercising a ministerial 
duty (b). 

In support of the application the overseer must produce the 
book purporting to contain the poor rate with the allowance of the 
rate by the justices, and this, if the rate is made in the form 
prescribed by law, will be prima facie evidence of the due making 
and publication of such rate (c). If the party summoned appear 
and fail to show cause for non-payment, the distress warrant must 
issue. 

The justices have no right to inquire into the validity of the 
rate ; and where the rate is good on the face of it, and the person 
summoned is the actual occupier of the rated property, and the rate 
has not been appealed against, the justices are bound to issue 
their warrant notwithstanding the ratepayer appears and raises 
an objection which would be a good ground of appeal against 
the rate(d). No action can be brought against the justices by 
reason of any irregularity or defect in the rate or by reason of any 
person named in the rate not being liable to be rated therein (0* 


(а) Poor Rates Recovery Act, 1SG2 (25 & 2G Viet. c. 82), s. 1 ; and ip the 
metropolis, see Metropolis Management Amendment Act, 18G2 (25 & 2G Viet. c. 
102), s. 18. A poor rate and a general district rate may be included in one 
summons {li. v. Glover, Ex parte floDisetf District Conucil (1900), 35 L. J. 7 ^^'* 

(б) Formerly it was different, inasmuch as the justices for this purpose did not 
sit as a court of summarj- jurisdiction, and did not make an order on complaint 
within the meaning of *ss. G and 35 of the Summary Jurisdiction Act, 

(42 & 43 Viet. c. 49), so as to make the poor rates civil debts within the meaning 
of those sections {It. v. Price (1880), 5 Q. B. D. 300). Since 1884 the justices 
in sitting to hear applications for the issue of a distress warrant for poor rates 
are a court of summarj’ jurisdiction (Summary Jurisdiction Act, 1884 ^ . 

Viet. c. 43), s. 7; Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 13 (11)1 
Fourth Citif Mutual Buildiruj Society v. East Ham {Churchwardens and Overscff^h 
[1892] 1 Q. B. GGl). 

(c) Poor Rate Assessment and Collection Act, 1869 (32 & 33 Viet. c. 41), 8. 13 > 
Ex parte Binneij (1851), 16 J. P. 22. » 

(rf) i?. V. Kingston Justices and Philips (1858), E. B. & E. 256, f^^how 
in Cheney v Tallowin, [1904] 2 K B. 763; It. v. Bradshaw (1860), 2 E. « ^ 
836 ; Manchester Overseers v. IJeadlam (1888), 21 Q. B. D. 96 ; 

May (1862), 31 L. J. (m. 0.) 161. See also St. Stephen {Churchwardens} J- 
Great Northern and City Bail. Co. (1902), 86 L. T. 390. But in the 
resistance” cases it was held that where a ratepayer tenders a portion ol 
poor rate which is refused, and upon the hearing of the complaint ^ 

justices the portion which had been previously refused is again 
coui*t and refused by the overseers, the justices are not bound to issue a d^ ^ 
warrant for more than the balance beyond the amount tendered {B. v. 

[1904] 1 K. B. 174), though if they think fit they can issue a warrant for the 
amount {Ex parte IH/m (1903), 90 L. T. 225). . .t. 

(c) Justices Protection Act, 1848 (11 & 12 Viet. c. 44), s. 4. Formerly ^ 
justices frequently refused to grant a warrant of distress where it was l 
that the granting of it would subject them to an action of trespass. 
courts would not grant a mandamus to compel them to grant a warrant w 
there was a probability that an action would be brought against them for p 
80 {B. V. Greame (1835), 2 Ad. & El. 615; B. v. Mirehouse (1835), 2 Ad. 

632). 
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429 . Though the justices act ministerially in the sense that 
they have no right to go behind a rate which is good on the face of 
it(/'), objection may be taken that in the particular instance the 
rating authority had no jurisdiction to make a rate upon the 
person or upon the property in question, for the justices cannot 
enforce an illegal rate((/); and they may inquire into the validity 
of the objections taken by the party summoned, and may state a 
case for the opinion of the High Court (fi). 

430 . It is illegal to assess a man for property which he does 
not occupy, and it may be shown in opposition to an application 
for a distress warrant that the rate on the face of it shows that he 
is rated for property of which he is not the occupier (i). 

If one entire assessment is made in terms upon property which 
he does occupy and upon other property which he does not 
occupy, so that upon the true state of tacts being ascertained it is 
impossible to satisfy the description in the rate book without 
including property which he does not occupy, the rate is had and 

will not be enforced by distress (j). 

Where the ratepayer has only been in occupation for part of the 
period covered by the rate, the distress warrant can only issue for 


(/) Bates Y. Flumeiead Oversors (1895), 72 L. T. 398; Samhjate Local Board 
V. Bledcje (1885), 14 Q. B. D. 730. 

(7) Westminster Corporation v.Army and Savij AuxiUanj Co-operaitve HapjAy^ 
Lid., [1902] 2 K. B. 125, 134 ; St. Stephen {Churchwardens) v. Great Northern 
and City Rail. Co. (1902), 86 L. T. 390 ; Birmingham {Churchwardens) v. Shaw 
(1849), 10 Q. B. 868, 879. “ If the objection raised in answer to the applica- 
tion for a distress warrant is ‘you, have no jurisdiction to make us liable in 
respect of this rate at all,’ that is an objection which can be taken, but il, on 
the other hand, it is ‘ you ought not to have assessed us in respect of this pro- 
perty at this amount,’ or on some other ground which is a ground for an appeal, 
that cannot be biken ” (S^ Stephen (Churchwardens) v. Great Northern and 
City Bail. Co., supra, per Lord Alvebstoxe, C.J., at p. 392). Thus, an objec- 
tion may be taken that upon the construction of a statute the ratepayer did not 
become liable to be rated in respect of the particular property (ihid.), but not an 
objection that the ratepayer is entitled to a statutory exemption {Birmingham 
Churchwardens) v. Shaw, supra), nor that the rate is in part retrospective, 
because made after the commencement of a halfwear to meet the expenses of the 
whole year {Cheney v. Tallowin, [1904] 2 K. B. 763; B. v. Kingston Justices 
and Bhilips (1858), E. B. & E. 256), nor that it is made for too long a period 
in advance [Durrani v. Boys (1796), 6 Teim Rep. 580). In addition to what is 
apparent on the face of the rate, the defence may be raised that the rate has 
not been published in accordance with the Poor Rate Act, 1743 (17 Geo. 2, c. 3), 
s. 1, and is, therefore, a nullity {Beeson v. Derby Overseers (1903), 89 L. T. 47 ; 
R. V. Newcomb (1791), 4 Term Rep. 368). 

(h) Fourth City Mutual Building Society v. East Ham {Chxirchwardens and 
Oi-emers), [1892] 1 Q. B. 661 ; and see R. v. London (Lard Mayor) and Brown 
(1887), 57 L. T. 491 ; and see note {h) on p. 212, ante. 

(i) Milward v. Caffin (1779), 2 Wm. Bl. 1330 ; Bristol Poor {Governors) v. 
lFai< (1834), 1 A(L & El. 264. 

if) Manchester Overseers v. Headlam (1888), 21 Q. B. D. 96, per Wills, J., at 

p. 98 ; Lemdon and North-Western Rail. Co. v. Buckmaster (1874), L. R. 10 Q. B. 

<0 ; and it makes no difference that the ratepayer has already appealed to the 

quarter sessions on the ground that he is rated for what he does not occupy and 

that the appeal has been dismissed [Milward v. Caffin, supra). But the rule 

does not apply where the person rated is actually in occupation of property 

which fulfils the description in the rate book {Manchester Overseers v. Ueadlam, 
Bwpra). ' 


Sect. l. 
Poor Rate. 

Objections 

available. 


Non- 

occupation. 
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Distress. 


Sect. 1. 
Poor Rate. 


the proportionate part of the rate (A-), and the justices may ascer- 

tain the proportion due and issue their distress warrant for that 
amount (/). 


Occupation 
of servant or 
caretaker. 


Property 

outside ’the 

rating area. 

Limits of 
jurisdiction. 


The warrant. 


Appeal to 

quarter 

sessions. 


431. The justices have jurisdiction to inquire whether the 

person afiected by the rate is in reality the principal and responsible 

pel son in occupation of the premises, and the person summoned 

may show that he is only a caretaker or servant (m), or that the 

pi Opel ty foi which he is rated is let to his wife, who is in 
occupation (n). 

Objection may be taken that the premises are not situate in the 
area for which the rate is made (o). 

432. If the party summoned fails to appear, then, upon proof of 
service of the summons a reasonable time before, the justices 
may proceed cx parte as if such party had appeared (p). 

it the late is le^al the justices cannot refuse to issue the warrant 
however inconvenient or oppressive they may deem it (< 7 ). 

iNor can they order that there shall be any delay in the issue of 
the warrant (r). 

433. The warrant may be directed to the churchwardens and 

overseers of the poor, or the overseers of the poor, and to the 

constable of the parish or township, and to any other person or 

persons,_or to any one or more of them (.s-). One warrant of distress 

may be issued against any number of persons neglecting or refusing 

to pay the rate (a). F orms of distress warrants are provided by 
statute {b), ^ 

A dish ess warrant may issue against any one of a number of 

tenants in common for the whole amount which such tenants 
refuse to pay(c). 

434. An appeal lies to quarter sessions against the issue of a 
distiess w'arrant, but not before the distress has been levied (d). 


h. T. 782 




[k) Davis V. Ivoodfidd (1900) 

(1898). 14 T.L. R. 199. 

(/) Manael v. Itchen Overseers, [1906] 1 K B 2*^1 
fw) R. V. Simmons (1898), 62 L. J. (m. c.) 106.*’ ’ 

(rt) 7?. V. Bayshawe (1896), 75 L. T. 513. But the justices cannot go into 
question of whether or not the occupation is beneficial ; that is matter onlj 
appeal {R. v. Bradshaw (I860), 29 L. J. (m. c.) 176). 

fo) liaolan Tin^t 'Ptnidnip (In v ./AAw /^QC^Z'\ t m 1 


I 


(o) Baglan Bay Bviplate Co. v. John (1895), 72 L. T. 805 : and see Birminy 
Churchwardens) v. Shaw (18-19), 10 Q. B. 868, 879. 880: Bristol . 
Governors) v. 11 ait (1834), 1 Ad. & El. 264, 281 
ip) Distress for Rates Act, 1849 (12 & 13 Viet c 14) s 5 
{q) R. V. Hosier (1834), 3 L. J. (ii. c.) 56 ; R. y. Boieler (1864), 33 L. J. (M 


M R. V. Ilandshy (1881), 7 Q. B. D. 398. 

(s) Distress for Rates Act, 1849 (12 & 13 Viet, c 14) s 8 
(a) Ibid., 8. 3. • 

(5) Ibid., 8. 4. The warrant need not state in terms that the refusal to pa/ 
the rate was proved upon oath ; it is enough to state that it was duly proved, 
and a misrecital of the date of the rate is not material (Ormerod v. ’Chadwick 

(1840, 16 M. &W. 367). 

(c) Paynter y. R. (1847), 16 L. J. (m. C.) 136, Ex. Ch. 

(a) R. y. London Justices, [1899] 1 Q. B. 532. 
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435. The right of distress is limited to the goods of the person Sect. i. 
assessed (^^). But he need not have an absolute property in such Poor Rate, 
goods, and a bill of sale by way of security for the payment of 

money will be no protection in respect of personal chattels included distrained. 

in such bill of sale (/). 

The existence of an equitable charge on goods does not protect 
them from distress for poor rate(//). Moreover, common law 
exemptions from distress do not apply in cases where the right of 
distress is given by Act of Parliament ; so that money as \Yell as 
goods may be distrained for a poor rate(/0 ; so may working tools 
in a shop, though there are other available goods (i), and beasts of 
the plough (k). 

436. The person against whom a warrant is issued is lialde to Costs, 
pay the costs of the warrant, and of the broker or other otlicer foi 

his attendance to make the levjs although such person may tender 
the amount of the rate before any levy is made(/). 

The justices in issuing a distress warrant for poor rates have a 
discretion as to whether they will include in their wan ant of 
distress any sum in respect of costs of obtaining the warrant (/a)* 


437. If the return of the person having the execution of the 
warrant is that he can find no sufficient goods on which to levy 
the distress, the justices may issue a warrant of commitment against 
the defaulter wibli regard to whom such return has been uiade(»). 


(e) Sttvem v Sram (1761), 2 Burr. 1152. Though in one case under the 
special terms of a local Act the goods of a lodger were held liable to a uistiess 

(Peppercorn v. Hofman (1842), 9 M. & W. 018). 

(/) Bills of Sale Act (1878) Amendment Act, 1882 (45 A 40 Vict. c. 43), s. 14. 

m Pe Jl/arrio^e, Neave & Co., [1890] 2 Ch. 003, C. A. 

\}i) East India Co, v. Skinner (1695), 1 Bott, Poor Law, 249. 

(t) Edgcamb v. Sparks (1680), 2 Show. 120. 

{k) Hutchins w. Chambers (1758), 1 Burr. 579. , -o • i. 

(/) Distress for Rates Act, 1849 (12 & 13 Vict. c. 14). s. 1 ; Divided Parishes 
and Poor Law Amendment Act, 1870 (39 & 40 Vict. c. 61), s. 31. But the 
justices have a discretion as to costs {R. v. Baker, Ex parte Guildford Overseers 
(1909), 100 L. T. 522). A second distress is permitted where the distrainor 
has been prevented from realising the distress by the unlawful conduct of the 

person liable (P« V. Cooi-e (1858), 3 H. tS: N. 203, Ex. Oh.). , , . ,• 

[m) Distress for Rates Act, 1849 (12 & 13 Vict. c. 14), s. 1 ; and this discretion 
is not fettered by anything contained in s. 6 of the Act, and after the rate is 
paid the justices may refuse to issue a warrant for the costs (P. y. Baker, Kx 
parte Guildford Overseers, supra). Wlien the amount distraincm for does not 
exceed £20, the costs allowed are those provided by the Distress (Costs) Act, 1 17 
(57 Goo. 3, c. 93), 8. 1, as applied to rates by the Distress (Costs) Act, 1S27 
(7 & 8 Geo. 4, c. 17) (see p. 220, post), and according to the schedule to the 
tiret-mentioned Act {Cosier v. Heatiland, [1906] A. C. 280). But the remedy of 
the person aggrieved by the bailiff deducting higher charges than those per- 
mitted by the Act is not confined to an application to justic^ }}, , 

named Act, but may be pursued in the civil courts (/?. v. Philbrtck, Ex parte 
Edwards, [1905] 2 K. B. 108). It is the duty of the police to execute the 
warrant {Baker v. Wicks, [1904] 1 K. B. 743, per Lord Alverstone, C.J., at 
p. 747), And a constable who levied a distress and removed the the police 

station for safe custody, where they were locked up, was hejd emitled to one 
shilling a day for keeping possession*’ v. Denfon^ [1907] 1 K* 13* 4o >). 

(«) pistreBS for Rates Act, 1849 (12 & 13 Vict. c. H), a. 2. A married woman 
rated in respect of her property is liable to imprisonment in default of a sumcient 
distress {Re Allen, [1894] 2 Q. B. 924). The commitment is a punitive order, 
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Distress. 


Sect. l. 
Poor Rate. 


Highway 

rate. 


General 
district rate. 


Duties of 
justices. 


, '' committed he pays or tenders to the church- 

totp hpv 1 1 if® ° to be recovered, 

pioceeciings can be taken (o). 

Sect. 2. — Hiffhivay Hate. 

liv^vhn purpose of recovering highway rates the authority 

r^PmP,i;r A ' -f Powere, 

V, “ lu P‘'‘''^*®Ses, as the overseers of the poor in the parish 
have for the recovery of the poor rate(p). 

As the highway rate follows the poor rate, it will be sufficient to 
leiei to sect. 1 of this Part in those few instances in which it may 

I'esort to the special powers given by the 

Sect. 3. — General District Rate. 

^ assessed to a general district rate by any urban 

.V^ council fails to pay the same when due, and for the space of 
ui een days after the same has been lawfully demanded in writing, 
01 1 an} pei son quits, or is about to quit, any premises without pay- 
men 0 any such rate then due from him in respect of such premises, 
and refuses to pay the same after lawful demand thereof in writing, 
u} justice may summon the defaulter to appear before a court of 
summary jurisdiction to show cause why the rate in arrear should 
no e paid , and if the defaulter fails to appear, or if no sufficient 
cause 01 non-payment is shown, the court may make an order for 
pa}ment of the rate, and, in default of compliance with such order, 
ma} y an ant cause the same, and the costs of the le\T, to be levied 
by distress of the goods and chattels of the defaulter (/). 

e couit in mailing the order for payment acts as a court of 
summary jurisdiction, and the rate becomes a civil debt. 

ine duties of the justices in enforcing the rate resemble their 
duties in enforcing a poor rate (r). If the rate is good on the face 

1 ey should not refuse to make an order for payment, or 
attempt to go behind the rate (s). 

payment, consequently the defaulter 
s 10 toi . 1 , bankrupt to obtain an order of discharge under 

Fr ^nV F, D“>'J'>‘Ptcy Act, 1883 (46 & 47 Viet. c. 52) (He Bdgcom, 
wL-mn ^ justices cannot issue one 

for ^tes LuSfDllf/frvt'rui.n) " “ 

(o) Distress for Rates Act, 1849 (12 & 13 Yict c. 14), s. 6. 

® 50)- s- 34: Local Government Act, 

1888 (ol Vict. c- 41). 8. 11 ( 1 ); Public Health Act. 1875 (38 & 39 Viet. 

si 91 ’ ‘M 90 ^’ ^7 Government Act. 1894 (56 & 57 Viet. c. 73), 

distncts where the rural district council are the highway 
ty^qt. ^ highway expenses are to be defrayed as general expenses in the 
?psnp ?+ Health Act, 1875 (38^& 39 Viet. c. 55), with 

expenses incurred in the execution of that Act (see titles Highways, 
4^«ii>ges ; Local Government). 

soviet. C. 55). s. 256. See title Local 
U rn ERNMENT for the constitution and functions of district councils. 

(n fcee p. 212, arite. 

(s) Sandgate Local Board v. Pledge (1885), 14 Q. B. D 730* though they 
may state a case if they think fit to do so (ibid.). 
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In default of distress the defendant may he committed to prison, 
but only upon proof of means given upon judgment summons (0- 

Sect. 4. — Borowjh Bate. 

440 . In the case of a borough, the borough fund is applicable for Borou-h rate, 
payment of the corporate expenses, as provided in the Municipal 
Corporations Act, 1882. If the borough fund is insufficient, the 
council of the borough must from time to time estimate what 
amount in addition will be sufficient for their purposes, and are 
empowered to raise the amount by a rate called the boiough rate, 
and to assess the contributions thereto on the several parishes and 

parts of parishes within the borough («). 

"Where a parish is wholly in a borough the council may from 
time to time, if they think fit, order the overseers to pay the ^ ijorou^'h. 
contribution of the parish to the borough rate out of the poor rate 
made or to be made for the parish. The overseers must pay the 
contribution to the council, or as they order. If the overseers fail 
to pay as ordered, the amount may be levied on the goods of them 
or any of them, by distress, by virtue of a warrant signed by the 
mayor and sealed with the corporate seal, or signed by two justices 

in and for the borough (r). . , i. , • 

Any warrant required for the levy or collection of a borough late \airant8. 

may be issued by the mayor, signed by him, and sealed with the 
corporate seal(x). 

Sect. 5. — 7'itite Rentcharge. 

441 . Where tithe rentcharge (//) is in arrear the owner of the 
rentcharge may recover it by an order of the county court ; and, court, 

where it is shown to the court that the lands are occupied by 
■ the owner thereof, the order will be executed by the appointment 
by the court of an officer who, subject to the direction of the court, 
will have the like powers of distraint for the recovery of the sum 
ordered to be paid as are conferred by the Tithe Acts on the owner 
of a tithe rentcharge for the recovery of arrears of tithe rentcharge, 
and no greater or other powers ; and if there is no sufficient distress 
the person entitled to the sum ordered to be recovered may proceed to 
obtain possession of the land under s. 82 of the Tithe Act, 1836 {z). 


{t'j Summarj' Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 22; Summary 
Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), ss. 6, 35. 

(«) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. I'l'l. 

(v) Ibid., 8. 145. See further as to the borough rate, title Rates and 
Rating. 

(x) I hid,, s. 148. 

(y) Tithe Act, 1891 (54 Viet. c. 8). But the Act does not apply to a rentcharge 
under the Extraordinary Tithe Redemption Act, 1886 (49 & 50 Vict. c. o4), nor 
a rentcharge payable under the Tithe Act, 1860 (23 & 24 Vict. c. 93), in respert 
of the tithes on any gated or stinted pasture, nor a sum or rate ps^able for each 
head of cattle or stock turned on land subject to common rights or held or 
enjoyed in common (see 54 Vict. c. 8, s. 2 (2)), nor, except so far as relates to 
the assessment and recovery of rates, does it extend to the tithe rentcharge 
issuing out of the lands of a railway company {ibid., s. 10 (1)). bee title 

Ecclesiastical Law, pwi, as to tithe generally. 

(«) Tithe Act, 1891 (54 Vict. c. 8), s. 2 (2). The rentcharge must be m arrear 
for three months before proceedings are taken in the county court [tbtd., s, 2 (1 j p 



218 


Distress. 


Sect. 5. 

Tithe 

Eentcharge. 

Distress under 
Tithe Act. 
183<). 


Time for 
proceedings. 


nn vl iT he lentcharge was m arrear for twenty-one days after 
a I o of payment, for the person entitled to the same, 

inat l-.i' writing at the usual or 

nvrpivl If !“■ ’ ® P‘''y“ent thereof, or any part thereof, for all 
nnrl r,fi lOHtcharge, and to dispose of the distress when taken, 

n ‘hereto, as any landlord might for 

reserved on a common lease for years, subject to the 

p o\iso that not more than two years’ arrears ‘were at any time to 
he recoverable by distress (a). ^ 

■ recovering the rentcharge must be taken 

due(t) fiom the date when the tithe rentcharge became 


Assessed 

taxes. 


Power to 
distrain. 



^ of 
' 8 . 


Company in 
liquidation. 


Sect. G, — Assessed Taxes, 


444. The taxes under the management of the Board of Inland 
ie\enue, including the land tax, inhabited house duty, and property 

and Income taxes, are now mainly regulated by the Taxes Manage- 
ment Act, 1880 (r), which contains provisions for enforcing byway 
ot distress the payment of arrears of these taxes. 

445. If a person refuses to pay (d) the sum charged upon him in 

lespect of any of the before-mentioned taxes on demand made by 
1 r ^cording to the assessments and warrants to him 

e by the land tax and general commissioners, such collector 

may distrain upon the premises charged with such sum of money, 
or cli«train the person so charged by his goods and chattels, without 
oithei authority from the said commissioners for that purpose 
an the warrant to such collector delivered on his appointment (4 
The power of distress may be lawfully exercised after the expiration 
ot the year ir vacpect of which the tax is payable, provided that, at 
«.ie ume of the distress, the collector has not been required to pay 
ovei the sums collected by him and deliver a schedule of arrears as 
provided by s 103 (b) of the Taxes Management Act, 1880 (/). 

Mhen once the_ account has been closed the collector would have 

no power to distrain without a special authorisation from the 
commissioners (c/). 


• 1 ‘ight given to the Crown to distrain for income tax 

13 not anected by the fact that the party liable to pay the tax is a 
company being wound up under the provisions of the Companies 
Consolidation Act, 1908(A), for the Crowm is not bound by the Act, 
not being specially mentioned in it (i). 


(a) Tithe Act, KS3C (6 & 7 ^Vill. 4, c. 71), s. 81. 

(i Tithe Act. 1891 (o4 Tict. c. 8), s. 10 (2). 

T ^ titles Income T.vx: Ineveited House Drrr; 

Jj.VND Tax. 


(ti) Non-payment after sendee of the demand uote is evidence of 
pay {Liarisden v. BiimeU, [1898] 2 Q. B. 177, C. ) 

Management Act, 1880 (43 & 44 Via. c. 19), s. 86 (1). 
(/) Elhott V. Yates, [1900] 2 Q. B. 370, C. A. 

WiLLL^MS, L.J., at p. 375. 

(/») 8 Edw. 7, c. 69. 

(t) lie Henley d: Co. (1878), 9 Ch. D. 469, 481, C. A. 


refusal to 
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447. So far as regards the duties chargeable under Sched. A ^ect. >. 
of the Income Tax Acts, in case any lands charged to the said duties 
shall be unoccupied, and no distress can be found on the same at ^ • 
the time such duties shall be payable, the collector may at any income tax, 
time after enter upon the said lands, when there shall be any sciied. a. 
distress thereupon to be found, and seize and sell the distress 
under the like powers as he might have distrained on the same 
lands if in the occupation of such person at the time the duties 
became due; subject to the proviso that the said duties, or either 
of them, are not to be levied on any house which shall be or become 
unoccupied for such year, or portion of the year, as the same shall 

be unoccupied (j). 


448. Where by any assessment the income tax is charged on 
tithes or teinds, and is not paid within the times limited by the 
Act, the collector and officer respectively may distrain upon such 
tithes or teinds, or any other goods or chattels of the ownei of such 
tithes or teinds, wherever the same can be found, and seize, and 
sell so much thereof, as shall be sufficient for levying the said 
assessment (fc). When any assessment to income tax is charged 
on any composition for tithes or teinds, or any rent or payment 
in lieu thereof, the occupier of the lands and premises chaiged 
with such composition, rent, or payment is answerable foi the 
duties so charged, and may deduct the same out of the next 
payment on account thereof 

Where any assessment is charged on the profits of manois 
or royalties, or of markets or fairs, or on tolls, fisheries, oi any 
other annual or casual profits not distrainable, the owner oi 
occupier, or receiver of the profits thereof, is answerable for the 
duties charged thereon, and may retain and deduct the same out 
of such profits; and in every such case the collector may distiain 
upon such persons respectively (i)* 


Income tax 
(in tithes and, 
teinds. 


449. Income tax under Sched. E, on offices, which cannot be ^ ’ 
stopped in the hands of the proper officer, is to be certified in case 

of non-payment to the commissioners of the district where the 
defaulting officer resides, and they may issue their warrant to the 
collector to levy the same by distress (m). 

450. For the purpose of levying a distress a collector _ may, 
upon warrant under the hands and seals of the commissioners 
obtained for that purpose, break open in the daytime any house or 
premises, calling to his assistance any constable for the pans , 
group, or division where any refusal, neglect, or resistance is ma e. 


(/) Income Tax Act, 1842 (5 & 6 Viet. c. 35), s. 70. A collector having dis- 
trained upon the goods of the tenant for the time being for income tax under 
Sched. A, assessed on the premises for the previous year, when ey 
unoccupied, it was held that no action would lie, as the case was 
this section, and s. 35 of the Income Tax Act, 1853 (16 & 17 Vict. c.34), did not 
apply [Htadimj v. Chew (1898), 78 L. T. 681). 

I (k) Income Tax Act, 1842 (5 & 6 Yict. c. 35), s. 71. 

(l) Ibid., 8. 72. 

(m) Ibid,, 8. 155. 
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Distress. 


Sect. 6. 

Assessed 

Taxes. 


How goods to 
be dealt witii. 


foutctoi' all constables when so required, to assist the 

distress in tl,?^ execution of such warrant and in levying the 

aistiess 111 the house or premises (h). ^ ° 

the d rp 7 tinn!nT‘"''M^° be executed by or under 

the diiection and in the presence of the collector (o). 

dol^!t ^ collector must be kept for five 

ays at the cost of the person so refusing to pay (p). If the said 

tl P^c! 1 Tf !^PP^:a>sed by two or more of the inhabitants where 
hv nni or other sufficient persons, and there sold 

n A ' ^oputy ; the overplus 

plinvrr?’ f deducting the said money and also the costs and 

taking, keeping, and selling the distress((/), must be 
paid to the owner thereof (r). 


Application 
of Parish 
Officci-s Act, 
1793. 


,‘n I'egard to warrants of distress contained 

le aiish Officers Act, 1793 , which authorises justices to impose 

nnes upon constables and other peace and parish officers for neglect 

0 and also makes provision for the execution of warrants of 

IS less gianted by magistrates, is made applicable to levies 

and distraints made by collectors for recovery of the duties on 
land tax (a). 


Collector 

advancing 

money. 


_ ^ collector advances and pays over to the collector of 

in anc levenue any sum of money for or on account of the assessed 
axes on any other j^erson, whether at his request or not, such 
CO ec 01 may , in default of repayment to him at any time within six 
months after such payment, levy the duties by the like methods as 

c. 19), s. 86 (2) (see II. y. 

(o) Ibid., s. 86 (3). 

(yd Ibid., 8. 86 (4). 

i, the charges by a coUector for a distress for 

distrained for exceeds £20. The practice is to 
h i^e ls.m the pound for the levy, and Ss. Od.perdavfor the man in possession 

or iTunll' rwulf ’ ^ C- A.). When the amount distrained 

loi IS under £20 the costs aud charges aUowed are 

Levying distress 

Man in possession, per day 

Appraisement 6d. in the pound on the value of the goods, 
btamp, the lawfid amount thereof. 

All expenses of advertisement (if any such) 

Catalogues, sale, and commission and delivery of the goods,’ 

■n.-c^ ^ on the net produce of the sale. 

8 GeA ! J (Costs) Act, 1827 (7 & 

*u * ^ man in possession cannot bechar^a 

unless there IS an agreement to do so, if the man is only in constructive 

V is called “ walking possession” {Lumsden 

c. 19). s. 86 (5). 

Parish OflScers Act, 1793 (33 Geo. 3, c. 55). is 

np^lpA ^ imposes fines upon constables for 

lAffS . ^ provides that for want of distress offenders may be com- 

r by Summary Jurisdiction Act, 1884 (47 & 48 ^ict. 

persons shall be deemed trespassers on account of 
irregularity in proceedings. ^ 


s. 

3 

2 


d. 

0 

6 


10 0 
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such collector might have levied the same before such payment Sect. g. 
thereof to such collector of inland revenue, and as if the same had Assessed 
not been satisfied {b). T^s. 


Part IV.— Distress under the Summary 

Jurisdiction Acts. 


Sect. 1. — JumiUction. 


454. By the Summary Jurisdiction Acts (c) it is provided that jurisdictioQ. 
where a conviction adjudges a pecuniary penalty or compensation 
to be paid, or where an order requires the payment of a sum of 
money, and by the statute authorising such conviction or order 
such penalty, compensation, or sum of money is to be levied upon 
the goods and chattels of the defendant by distress and sale thereof, 
and also in cases where a statute authorising the levy of a penalty, 
compensation, or sum of money provides no method for their 
recovery or enforcing their payment, the justices or justice making 
such conviction or order, or any justices or justice having jurisdiction 
in the same district, may issue their or his warrant of distress to 


levy the same (d). ^ ^ . . , • • 

If insufficient distress be found within the limits of the juris- Distrei^out 

diction of the justice granting the warrant, the warrant, after proof 
on oath of the handwriting of such justice, is to be backed by a 
justice of another district to enable the levy or the residue thereoi 


to be made therein (e). 


455. Whether the hearing of the information or complaint Issue of 
requires the attendance of one or more justices, one justice alone 


(h) Taxes Management Act, 1880 (43 & 44 Viet. c. 10), s. 87. 

(c) Summary Juiisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 19 ; Summary 
Junsdiction Act, 1879 (42 & 43 Viet. c. 49), s. 21 ; Summary Jurisdiction Act, 
1884 (47 & 48 Viet. c. 43), 8. 5; this last section extends this power to a 
number of statutes mentioned in the schedule, the sections of which relating to 
the recovery of a penalty or fine infiictod by justices are repealed. As to the 
recovery b^ distress of rent for gas, see title Gas ; and of water charges or 

rates, see title Water Supply. . . 

(d) The warrant must be in writing under the justice’s hand and seal 
(Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 19). Tho forms 
therefor are in the schedule to the statute; as to a justices power to allow 
time etc. for pa 3 rment, see Summary Jurisdiction Act, 1879 (42 & 43 Vict. c. 49), 
8. 7 ; as to the practical distinction between the two parts of this section, see 
Keiinard v. Simvums (1884), 50 L. T. 28 (as to what constitutes a criminal 

prisoner). _ . , 

(c) Summary Jurisdiction Act, 1848 (11 & 12 Vict. c. 43), s.^19. As to the 
method of proof on oath, see Summarj' Jurisdiction Act, 1879 (42 & 43 Vict. 
c. 49), 8. 41 ; it may bo by a solemn declaration before a justice of the peace, 
a commissioner for oaths, a clerk of the peace, or a registrar of a county 
court. The fee may not exceed Is. As to unbacked warrants executed out of 
the district, see R. y. Cumpton (1880), 5 Q. B. D, 341, C. C. E. The backing is 
by signed indorsement of tbe warrant (form in schedule to the statute). 
Scotch distress warrants, when indorsed under the provisions of the Summa^ 
Jurisdiction f Process) Act, 1881 f44 & 45 Vict. c. 24), s. 5, can be executed in 
England, ana Euglisn warrants similarly can bo enforced in Scotland. 
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Sect. l. 

Jurisdiction 


Custody 
pending 
return to 
warrant. 


Postponement 
of warrant. 


Notice of 
forfeiture. 


Distress after 
appeal. 


can issue the distress warrant founded on such hearing as well as 

a warrant of commitment ; nor need the justice issuing the warrant 

be the justice or one of the justices attending the hearing!/). 

Ihe death of he justice or the fact of his ceasing to hold office 
does not avoid the warrant (ff). 

456. The jmstice issuing the distress warrant may either suffer 

the de endant to go at large or order him to be detained in custody 

until the return is made to the warrant, unless the defendant by 

recorrnisance or otherwise gives security to the justice’s satisfaction 

for his appearance on the return of the distress before the justice 
or justices then sitting (//). 

• application is made to a court of summary 

jurisdiction for a distress warrant for non-payment of a sum 
ordered to be paid, or for default of sufficient distress to satisfy 
an} sum, the court may, if it seems expedient so to do, postpone the 
issue of such warrant until such time and on such conditions, if 
any, as to the court may seem just(0. 

\s here the payment of a sum secured by virtue of the Summary 

Jurisdiction Act, 1879, and which appears to be forfeited, is being 

enforced under the provisions of the statute by distress, before 

such vai rant is issued notice of forfeiture must be served on the 
principal (j). 

458. Where an appeal (A') against a conviction or order to 
quaiter sessions is unsuccessful, the justice or justices who made the 

(/) Summary Jurisdiction Act, 1818 (11 & 12 Viet. c. 43), s. 20. Such 

warrant of distress is protected by the Justices Protection 
Act, Ibis (11 cV: 12 ^ let. c. 44). s. 3. 

fy) Summary Juri.sdiction Act, 1879 (42 & 43 Viet. c. 49). s. 37. 

{/i} Summary Junsdiction Act. 1848 (11 & 12 Viet. c. 43). s. 20. The order 

tor impnsonuient may be verbal or bv written warrant. The method of 

IS provided by the Summary' Jurisdiction Act. 1879 

" f • s* 9 : the forfeited reco'jnisance can be enforced as a fine 

ascertained by a conviction ; the forfeiture may also be cancelled or mitigated 
on due security. Apparently a fixed time should be allowed for the return ; 

^ay be an excess of jurisdiction (see Leary v. Patrick 
COLEKIUGE, J., at p. 274, and per WlGiiTMAN, J., at 
f’ ’ 1 a distress warrant may be issued ex parity as 

to .advisability of hist beaiing the defendant before its issue, see Ex parU 
Irancxs, [1903] 1 K. B. 275. and the cases therein cited. 

(tl Simmary Jurisdiction Act. 1879 (42 & 43 Viet. c. 49). s. 21 (I). It seems 
doubtful whether this section allows a warrant already issued to be suspended 
on a question of its correctness ; see Barom v. Luscomhe (1835), 3 Ad. & El. 589. 
Althou'rh an appeal may not operate as a stay, justices, when notice of appeal 
IS given, should act on this provision ; see dicta of Lord Campbell, C.J-. 

in Afiida// v. IIi/4-ii/5on(1855), 24 L. J.(m, c.) 89, at p. 92 ; compare observation 

of the couit m A v. Paget (1881). 8 Q. B. D. 151. at p. 157. 

(j) hummary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 23 (3). By the 

bummap' Jurisdiction Rules, 1886, r. 16, the notice must be served two clear 
days before issue of the wanant. 

(A) By the Judicature (Procedure) Act. 1894 (57 & 58 Viet. c. 16), s. 2 (1). 

A M sessions otherwise than under the Quarter Sessions 

Act, 1849 (12 & l:j Viet. c. 45). is deemed an appeal, while by the Quarter 
e^ions Act, 1849 (12 & 13 Viet. c. 45), s. II, power is given to state a case 
without 6rst appeabng to the sessions. See also title Magistrates. 
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conviction or order, or any justice possessing jurisdiction in the i. 

same district, may issue a distress ^Yan■ant as if no such appeal had Junsdiction 

been brought (0- . ,, 

All sums paid or recovered by distress must appear in the 

accounts of the clerk of the summary jurisdiction court (ja). 

Sect. 2. — Imjmsonment in Dcfanlt oj Distress. 

459. Where, by conviction or by order, a person is adjudged to 
pay a sum of money, and in default of payment a warrant of distress 
is authorised to be issued, and it appears to the court to whom or less 
application is made for the warrant that there are no goods or 
insufficient goods for the levy of the distress, or that the levy of ‘ ■ 
distress will be more injurious to such person or his family than 
imprisonment, such court may in its discretion order on non-pay- 
ment of the sum imprisonment for a period not exceeding that 
which might have been ordered in default of sufficient distress (a).^ 

This proviso only applies where the penalty is imprisonment in 
default of distress, and not where tine or imprisonment are by 
statute made alternative punishments (o). Some evidence should 
be produced before the justices as to the existence of absence of 
distressor sufficient distress, but the justices tinding of fact on this 
point will not be readily questioned by a superior court {p). 

The term of commitment must in any event he reduced to the 
period limited by the scale, wffiere the amount due has become 
diminished by part payment or by the proceeds of the distress (q). 

460. If on the return of the distress warrant it is reported by the Committal 
constable to whom its execution has been intrusted that no goods 
and chattels or insufficient goods and chattels to cover the sum 
mentioned in the warrant, together with the costs of the levy, have 


U) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 27. 

(m) Summaiy Jurisdiction Rules, 1886. rr. 6, 7. By r. 9 any sum received 
on account must be entered in an “ instalment ledi?er.” 

(h) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 21 (3). See as 
to this section generally, observations of Bruce, J., in R. v. Hopkins, [1893] 1 
Q. B. C21, at p. 627. Under the Summarj' Jurisdiction Act, 1848 (11 & 12 Viet, 
c. 43), 8. 19, a similar power was given when the issue of a distress warrant would 
be ruinous to the defendant and his family, 
fo) Re Brown (1878), 3 Q. B. U. 545 ; Re Clew (1881), 8 Q. B. D. 513. 

(p) In Re Clew, supra, it was left open whether a defendant is entitled to be 
heard before imprisonment is ordered. In R. v. German (1891), 56 J. P. 358, 
a mandamus was refused to compel the justices to issue a distress warrant, 
the onus for this purpose of proof of sufficient distress being apparently 
on the prosecution, who must satisfy the justices on this point. On the other 
hand, in R. v. Mvrtim^ (1906), 70 J. P. 542, it was doubted whether on habeas 
corpus it was competent to question the finding of the justices that the defen- 
dant had insufficient goods (where, however, the conviction and warrant were 
right in form). The justices were held herein entitled to act on a statement of 
defendant’s solicitor asking for time, in default of which he stated defendant 
would have to go to prison ; this admission was afterwards questioned by the 
defendant. 

{q) Summary Jurisdiction Act, 1879 (42 43 Viet. c. 49), s. 21 (4). As to 

the scale, see s. 6 in note (a), at p. 224, post ; see also Prison Act, 1898 (61 & 62 
Viet. c. 41), 8. 9, as to incorporatiug its provisions by rule in the rules under 
Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 29. 
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Sect. 2. 

Imprison- 
ment in 
Default of 
Distress. 


been found, the justice before whom the return is made may issue 

his warrant of commitment under his hand and seal to commit the 

cleteiKlant to gaol in such manner and tor such time as shall have 

)een diiected by the statute on which the conviction or order 

mentioned in the distress warrant is founded, unless the sum or 

sums adjudged to be paid, together with the costs and charges of the 
distress, shall be sooner paid (r). 

If the statute provides no remedy in case no goods or insufficient 

goods can be found on which to levy the distress (although the 

statute may provide for the distress to be levied), the justice may 

similaily issue a warrant of commitment for a term not exceeding 
three calendar months (.s). 


Where sum 
recoverahle 

as civil debt. 


461. W here, however, a sum of money is recoverable by complaint 
and not on information, such sum and the costs thereof shall be 
deemed to be and are recoverable only as a civil debt (/); in such case, 
as ^\ell as wliere any sum is declared to be a civil debt recoverable 
summarily, an order made by the court for the ^tayment of such 
debt and costs (if any) may not in default of distress or otherwise 
be enforced by imprisomeiit, unless the court is satisfied that the 
person making default has or has had since the date of the order the 
means to pay such debt and has refused and neglected or refuses 
and neglects to pay the same (a). This rule is also applicable where 


(r) Summary Jurisdiction Act, 1818(11 & 12 Viet. c. -13), s. 21. The constable 
to whom the commitment warrant is issued need not be the constable who has 
aistiaiued. The justice may add to the amount payable the costs and charges 
01 commitment and of conveying the defendant to prison. The warrant of 
commitmont must recite the conviction or order, the distress warrant, and 
t le retuin thereto. The constable is said to make a return of milla bona. In 

under the Elementary Education Act, 1870 
V. '• it was held that the distress might be for 8 ?. (3j- 

bein" the costs of the distress), although the maximum penalty with costs 
was limited by the statute to os. i 

(«) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43). s. 22. By the 
bummary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 5, a scale of imprison- 
ment is given hmiting the imprisonment under these circumstances to — 

be\eu days where the amount adjudged to be paid does not exceed 10^. 

Foui-teeu., ,, or 

One month „ ” ” ” ” £5 

Two months „ ;; ;; ;; ;; £20 

By the Summary Jurisdiction Act, 1879 (12 & 43 Viet. c. 49), s.”21,the amount 
adjudged for this purpose is limited to the unsatistied balance. Hard labour 
also may not be awarded, unless authorised by the Act on which the conviction 
is founded (see Jl. y. Tijnemouth Justices (1886), 16 Q. B. D. 617). Where the 
bummaiT Jui’isdiction Acts are invoked oy tne statutes relating to revenue 

pniifrril Kt» ill Twi • m i I I - ^ 


(Summary Juri 

Vict. c. 49), s. 53). 

(t) Summary Jurisdiction Act, 1879 (42 & 43 Vict. c. 49), s. 6. 

(a) IbuLy s. 35* In this case the provisions of the Debtors Act, 1S69 

(32 & 33 Vict. c. 62), are applicable ; for this see title Ba>’KRPPTCY AXp 

I>’’SOLTENCY, Vol. II., pp, 337 — 355. The procedure under this section is 

regulated by the Summary Jurisdiction Rules, 1886, rr. 20—28. By r. '22 a 

judgment summons may issue, although no distress warrant has been applieu 

wr. See also, as to the application of this Act to sums recoverable summarily. 

(1^”0), L. E. 5 Q. B. 176, and Edgeome, Ex parte Edgeome, [1902J 
2 K. B. 403, C. A. 
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a court of summary jurisdiction can issue a distress warrant w ithout 
information or complaint (6). 

Sect. 3 . — ExccKtion of ]Varr(uits. 

% 

462 . Wherever authority is given to levy a sum by distress or to 
commit a person to prison for not obeying any o'-der of a justice or 
justices, the defendant must be served with a copy of the minute of 
such order before any W’arrant of distress or commitment can be 
issued ; such order or minute may not form any part of such 
warrant of commitment or distress (c). 

463 . A warrant of distress shall not be deemed void by reason 
only of a defect therein, if sustained by a good and valid conviction 
or order which is alleged therein ; nor will a person acting under 
such warrant be deemed a trespasser from the beginning by reason 
only of a defect in a warrant or by any irregularity in its execu- 
tion (J). Special damage caused by such defect or irregularity 
is still, however, recoverable (t’)« If the warrant is founded on a 
defective order the w^arrant is bad (/). 

464 . The execution of a distress warrant must be by or under 
the direction of a constable (i/). Unless by the written consent of 
the person against whom the distress is levied, five clear days at 
least must intervene between the levy and the sale, which is to be 
by public auction (h ) ; but in any event, unless otherwise provided 
by the warrant, the sale must be not later than fourteen days from 
the mailing of the distress (i). Household goods, on which a levy 
is made, subject to directions in the warrant, or subject to the 
written consent of the person distrained on, may not be removed 


{h) Summarj' Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 47, and Summary 
Jurisdiction Act, 1848 (11 & 12 Viet. c. 43). The particular section of the 
Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), referred to is not 
mentioned in this section, 

(c) Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 17 ; sec Bait v. 
Parkimon (1851), 20 L. J. (m.c.) 208. The order formally drawn up relates back 
to the date of a parol order duly pronounced ; see also Nutter v. Muorhonse 
(1903), 08 J. P. 134. 

{(1) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 39 (4). As to 
trespass ah initio, see Six Carpenters' Case (1610), 8 Co. Rep. 146 a ; 1 Smith, 
L. C., nth ed., 132. As to the practical result and the measure of damages, see 
p. 204, ante. 

(c) fbid. A defendant successful in such an action after tender and payment 
into court is entitled to his costs on solicitor and client scale. The measure of 
special damage for imprisonment under an illegal warrant is the whole sum 
paid by a plaintiff to obtain his release (see Norton v. Monckton (1895), 43 
W. R. 350). 

(/) See Day v. lany (1836), 5 Ad. & El. 359. 

(«/) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 43 (1). As to 
the illegality of a delegation of authority, see Symonds v. Kurtz (1889), 53 J. P. 
727. A warrant directed to the constable of a parish cannot be executed by 
the county police [R. v. Sanders (1867), L. R. 1 C. C. R. 75). 

(/<) 1 bid,, 8 . 43 (2). As to tho five clear days, see p. 182, ante. The written 
consent may waive not only the time but the manner of sale. See as to the sale 
by auction, p. 184. ante, 

(t) Ibid., 8. 43 (3). Of course no sale may take place if tho sum levied for, 
together with costs and charges, is previously paid ; see also Summary Juris- 
diction Act. 1848 (11 & 12 Viet. c. 43), s. 28, at p. 226, post. 

H.L. — XI. Q 
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Distress. 


Sect. 3. 

Execution 
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Exemptions. 


Account of 
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charges. 


Costs of 
appeal. 


fiom the Iiouse till the day of sale, but sufficient thereof are to be 
impounded by affixinnr a conspicuous mark to the articles; the 
iemo\al or defacing of goods so marked, or of the mark, may be 
punished on summary conviction by a fine not exceeding £5(k), 
i he constable charged with the execution of the warrant is to cause 
the distress to be sold, and is to render the owner any overplus there 
may I)e, after retaining the sum distrained for, together with the 
costs and charges of the execution of the warrant and all costs and 
charges actually incurred on the sale(/). 

465. A w’arrant of distress must not be executed by any con- 
stable after payment or tender to such constable of the sum 
mentioned in the warrant, together with the costs and charges of 
the distress up to the date of such payment or tender ; production of 
the receipt given by the clerk of the court by which the warrant was 
issued for the amount thereof, is also sufficient for this purpose (/«)• 

466. The wearing apparel and bedding of a person and his 
family, and, to the value of £5, the tools and implements of 
his trade, ma}' not he taken in a distress under the Summary 

Jurisdiction Acts(»)- 

\\ here a distress is issued under the Employers and AVorkmen 
Act, 1875 (o), those goods are also exempt, which may not be 
taken under an execution issued by a county court. 

467. A written account of the costs and charges incurred in 
respect of the execution of any warrant of distress must be sent by 
the constable charged with the execution of the warrant as soon as 
practicable to the clerk of the court issuing the warrant; this 
account is open without fee to the inspection of the person 
distrained upon within one month of the levy (j)). 

Sect. 4. — Recover}/ of Costs. 

468. Costs on an appeal ordered by quarter sessions to be paid 
by either party are to be paid to the clerk of the peace of the court 


(A-) Summary Jurisdiction Act, 1879 (42 & 43 Yict. c. 49), s. 43 (4). As o 
impounding generally, see p. 168, uhte. The sufficiency of the household 
IS “ in the opinion of the person executing the waixant.” The statute contains 
no definition of “ household goods.” 

(/) Ibid., s, 43 (7). As to overplus, see p. 185, ante. By sub-s. 5 the reten- 
tion or exaction of any illegal or imjiroper sum or charge renders the person 
charged with the execution of the waiTant liable to a tine not exceeding i'o. 

(m) Summary Jurisdiction Act, 1848 (1 Kt 12 Viet. c. 43). s. 28, and Summary 
Junsdiction Act, 1879 (42 & 43 Viet. c. 49), s. 43 (8). This provision ^ 
applies to the execution of a warrant of commitment. In the earlier Act a 
constable is instructed to cease to execute the warrant, while in the latter* c 
the words are “ shall not execute.” Detention after sufficient tenderisa groun 
for an action of false imprisonment ; see Smith v. Sihson (1746), 1 WiD.^l-w. 

(a) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 21 (2). 
the intei'jiretation of this section* the similar provision in the Law of DistrC!» 
Amendment Act, 1888 (51 & 52 Viet. c. 21), s. 4 ; p. 139, ante. 

(o) 38 & 39 A^ict. c. 90, s. 9. See title CorNTY Codrts, A’oI. VIII., P- ^ 

(p) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 43 (6). The pers<?D 
distrained ujjon is entitled to take a copy of the account. 
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and by him paid to the party entitled (q). In default of payment 
\Yithin the time stated, and in default of recognisance conditioned 
to pay, the clerk is to grant a certiticate of non-payment, and the 
justice for the district, on production of such certificate, may 
enforce payment by distress (r) and in default thereof by 
imprisonment (r). 

469. Costs awarded by the court, either to the prosecutor or 
complainant, on summary conviction or order are recoverable in 
the same manner as penalties or sums of money adjudged to be 
paid. Subject thereto, costs so awarded are recoverable by distress, 
and in default thereof by imprisonment not exceeding one calendar 
month, unless such costs shall be sooner paid (s). Moreover, where 
an information or complaint is dismissed with costs, such costs are 
similarly recoverable as against the prosecutor or coinplainant(/). 

By virtue of the Summary Jurisdiction Act, 187!) (a ), costs ordered 
to be paid by an unsuccessful prosecutor are recoveraljle, not as a 
criminal liability, but as a civil debt, and the complainant can only 
be committed in default of distress on the usual proof of means to 
pay (6). Where the punishment by statute is not the payment of 
any money, but imprisonment, and costs are ordered to be paid by 
the defendant to the prosecutor or complainant, such costs, if the 
court think fit, are likewise recoverable by distress, and in default of 
distress by imprisonment not exceeding one month, such imprison- 
ment to be at the termination of the sentence for the actual 
offence (c). 


[q) Summary Jurisdiction Act, (11 & 12 Viet. c. 43), s. 27. The fee for 
the clerk’s certificate is Is.. Even if a recognisance has been entered into by 
virtue of the Quarter Sessions Act, 1849 (12 & 13 Vict. c. 43), s. o, the i)o\veis 
under this provision are still applicable (see R. v. Ifimfley (l'S.o4), 23 L. J. (m. c.) 
106, and Freeman v. Rtad (1860), 30 L. J. (>[. C.) 123). As to staying distress 
warrant on notice of appeal, see “ Postponement,” at p. 222, aide. 

(r) See, however. Summary Jurisdiction Act, 1870 (42 & 43 Vict. c. 40), s. 47, 
as to treating such order as to costs as a civil debt, and therefore not enforce- 
able without proof of means. The costs of the distress and the costs of the 
committal may here also be added. 

(fl) Summary Jurisdiction Act, 1848 (11 & 12 Vict. c. 43), s. 18. The .sum 
allowed for costs must be specified in the conviction or order, or order of dis- 
missal. An order for costs under the Vaccination Act, 1867 (30 & 31 Vict. 
c. 84), falls within this section, and not within the Summary Jurisdiction Act, 
1870 (42 & 43 Vict. c. 49), s. 6 (see R. v. Burrows, Ex parte (1897), 61 

J. P. < 24). 

(0 Summary Jurisdiction Act, 1848 (11 & 12 Vict. c. 43), s. 26. As to the 
scale of imprisonment, see Summary Jurisdiction Act, 1879 (42 & 43 Vict. c. 40), 
8. 5, cited in note (s), p. 224, ante. As to forcing justices by mandamus to issue 
their distress warrant for costs, see title Cnowx Puactice, Vol. X., p. 106; 
and see R. v. Hants Justices (1830), 1 B. & Ad. 654. 

(aj 42 & 43 Vict. c. 49, ss. 35, 47. 

(M R. V. London (Lord Maqor), Ex parte Boater, (1893] 2 Q. B. 146. 

(c) Summary Jurisdiction Act, 1848 (11 & 12 Vict. c. 43), s. 24. Of course 
this impiisonment will not come into operation if the costs ordered are sooner 
paid. Although by the Summary Jurisdiction Act, 1879 (42 & 43 Vict. c. 49), 
8. 29 (1) (c), the Lord Chancellor may make rules in relation to the costs and 
charges payable under distress warrants issued by a court of summary jurisdic- 
tion, no such rules have yet been issued. See also Costs in Criminal Cases Act, 
1908 (8 Edw. 7, c. 15), s. 6 (5). 
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DISTRIBUTION. 

See Bankruptcy and Insolvency ; Descent and Distribution. 


DISTRICT COUNCILS. 

See Local Government. 


DISTRICT REGISTRY. 

See Courts. 


DISTRINGAS. 

See Execution. 


DISTURBANCE OF PUBLIC ASSEMBLIES. 

See Criminal Law and Procedure. 


DISTURBANCE OF PUBLIC WORSHIP. 

See Criminal Law and Procedure; Ecclesiastical Law. 


DISUSED BURIAL GROUND. 

See Burial and Cremation. 


DIVIDEND. 

See Bankruptcy and Insolvency ; Co3rpANiES. 
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DIVIDEND WARRANT. 

See Companies. 


DIVINE SERVICE. 

See Ecclesiastical Law. 


DIVORCE. 

See Conflict of Laws; Husband and Wife. 


DOCK WARRANT. 

See Sale of Goods. 


DOCKS. 

See Eailways and Canals ; Shipping and Navigation ; Waters 

AND Watercourses. 


DOCTORS, 

See Medicine and Pharmacy. 


DOCUMENTS. 

See Deeds and Other Instruments ; Discovery etc. ; 

Evidence ; etc. 
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DOG. 

See Animals. 


DOMESTIC ANIMALS. 

See Animals. 


DOMICIL 


iSee Conflict of Laws; Corporations; Husband and Wife; Wills. 


DONATIO MORTIS CAUSA. 

See Gifts. 


DOWER. 

See Copyholds ; Eeal Property and Chattels Real. 


DRAINAGE. 

See Public Health ; Sewers and Drains. 
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DRAMATIC COPYRIGHT. 

See Copyright and Literary Property. 


DRAMATIC PERFORMANCES, 

PLACES FOR. 

See Theatres. 


DRUGGISTS. 

See Medicine and Pharmacy. 


DRUGS. 


See Food and Drugs; Medicine and Pharmacy. 


DRUNKARDS AND DRUNKENNESS. 

See Contract; Criminal Law and Procedure; Intoxicating 

Liquors. 
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DUCHY OF CORNWALL. 

See Constitutional Law. 

DUCHY OF LANCASTER. 

See Constitutional Law; Courts. 

DUELLING. 

See Criminal Law and Procedure. 

DURESS. 

See Contract ; Criminal Law .and Procedure ; Eduitt ; Wills. 

DURHAM, COUNTY PALATINE OF. 

See Constitutional Law; Courts. 

DWELLINGS. 

See Local Government ; Public Health etc. 

DYING DECLARATIONS. 

See Criminal Law and Procedure. 
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Part 1.— Nature and Characteristics 

of Easements. 

Sect. 1. — Definitions. 

470. An easement is a right which a person has to utilise certain Definition of 
land belonging to another (a) in a particular manner not involving casement, 
the taking of any part of the natural produce of that land or of any 

part of its soil (/d ; or a right to prevent the owner of land from 
utilising his land in a particular manner (c). 

471. A person possesses an easement in respect of his enjoyment Easement 

of some estate or interest in a particular piece of land, and the 
easement is said to be appurtenant to that land(f/). No one can 


(a) Roe V. Siddons (1888), 22 Q. B. D. 224, 236, C. A. ; Bolton v. Bolton (18(9), 11 
Ch. D. 968, 970, 971 ; Harding v. Wilson (1823), 2 B. & C. 96 ; see p. 242, post. 

[h] Manning v. Wasdale (1836), 5 Ad. & El. 758; Bailey v. Appleyard (1838), 
8 aA & El. 161 ; see p. 238, 

(c) See Termes de la Ley, sub voce Easement; Robins v. Barnes (lulu), 
Hob. 131 ; Metropolitan Rail. Co. v. Fowler, [1892] 1 Q. B. 165, C. A., per 
Lord Esher, M.R., at p. 171 : affirmed, [1893] A. C. 416 ; Hewlins v. Shtppam 
(1826), 5 B. & C. 221, gyer Bayley, J., at pp. 229, 230; Mounsey v. Jsmay 
0865), 3 IL & C. 486, per Martin, B„ at p. 497; Reilly v. Booth (1890), 44 
Ch. D. 12. 26, C. A. ; Peers v Lucy (1694), 4 Mod. Rep. 362. And see generally 
Baker v. Brereman (1635), Cro. Car. 418. As to the distinction between 
eaaeinent and ownership, see Heilly v. Booths supra; Mdropohtan Rau.Co. v. 
Fowler, supra; Wood Lake hi b\). Say. 3 ; Taylor v. Waters (1817), / Taunt. 
374 ; Jones v. Flint (1839), 10 Ad. & El. 753 ; and as to the distinction between 
easement and possession, see Holywell Union and llalkyn Parish v. Halkyn 

Drainage Co., [1895] A. C. 117. i i 

(</) An easement is never appendant’^ to land. As to the distincticm between 
the terms “appendant*^ and ‘‘appurtenant,’’ see p. 338, post. Easements 
are sometimes spoken of as being “appendant” in some of the older reports. 
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Skct. I. 

Definitious, 


Donn’nant 
and servient 
tenements. 


Exists only 
for benefit of 
dominant 
tenement. 


Easements and Profits a Prendre. 

IM S in-espective of his enjoyment of some estate or 

there is no such thing as 

ttn tiaSfeiiient iii gross (^'). ° 

enuSi ^'hi^h an easement is 

1 X i 1 a tenement, and that over which the 

i^ht IS exeicised is called the servient tenement (/), and the 

dominant owner and servient owner bear corresponding 

ordiiinvS^' ^^1 confers a right over and above the 

nnn^ij enjoyed by Uie owner of land which are 

nn (in • to the ownership of real corporeal property; 

an easement IS not ‘ of common right/' but is “ againsUommon 

Tiipnf'; ■ OMTier of the dominant tenement an ease- 

tlio r, ^^^^^^^^oment of his ordinary rights ; as regards 

(linn' ^ I servient tenement it involves a corresponding 
diminution in his ordinary rights (r/). 

473. An easement exists solely for the benefit of the dominant 
eneiiien ( /). Being in its very nature a right created for the 
lenent of the dominant owner, its exercise by him cannot operate 
0 ciea e a new right for the benefit of the servient owner (/)■ But 
le exeicise of the right may incidentally benefit the servient tene- 
men , or it may' incidentally benefit other tenements belonging to 

f !•* objection to the exercise of a lawful right 

a it may indirectly benefit other persons or objects which do 
not enjoy the same right (/). 

If the o\^ner of the dominant tenement washes to abandon 

^ 

Jr/t ambiguous translation of the word pertinens in 

all A7f;/ofa5 v. Chamherlain (1606), Cro. Jal 121. See 

OF CoMM^' title CoiMOXs AXD Eiohts 

OF tOMMOX A ol. I\ pp. 44G, 448, 466. 

at n llail. Co. (1868), 3 Ch. App. 306, per Lord Cairxs. L.J., 

a 1^671-’ 1 B. 068, Lord Coleridge. C.J.. 

see\ilso u 10 0. B. 164,;^er Cresswell, J., at p. 

to assiiii!!^ fbVf however, passages in the reports which appear 

land • see CrJnf Jt' ho enjoyed irrespective of the ownership of 

(l \ \T A.,: /ia,7ey V. Stephens (1862), 12 C. B. 

have nil i/f illes, J at p. 111. As to the necessity for the grantee to 

ensement. Le p 2 -i 6 . ‘I*® 

(/) Hawkins v. Rutter, supra. 

ul f/"""' ^'***'^’ •* "^PP- ‘40. P<^ Lord WATS02J, at p. 830. 

Co- (1871), L. E. 6 Q. B. 578, ff 

]i€r Lord ^ 

31 ; Lawti 

warns V. J^ower d‘ Sons, Ltd. (1904). “4 L. J. (CH.') 127, C. A. ; 

If f mWc./on and / utnep Oonmons Conservators v. Dixon (1875), 1 Ch. D. 362. G. A. ; 

M & Av"l7i ^ C. A.; y. Kingscote (1840). 6 

(*) M(^on V. Shrewsbury and Hereford Rad. Co., siijyra. 

i,f>) v. Oodmanchester Corporation, supra, where the court upheld an 

A ^ corporation to enter another’s land to open sluices m 

fLof ti? ood to protect the land of the corporation, notwithstanding the fact 
^ conferred a similar benefit to other land in favour 

\a the easement did not exist. 

(0 Simpson V. Godmanehtster Corporation, supra, at pp. 703, 708. 
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his easement, the owner of the servient tenement has no right, nor i. 

can he acquire any right, to insist upon a continuance of the exercise Definitions, 
of the easement and of any incidental advantages accruing to him or 
his servient tenement (?«). 


474 . An easement does not usually cast any burden upon the 
owner of the servient tenement to commit any act upon that or any 
other tenement («)• It merely imposes an obligation to submit to 
the commission of some act upon the servient tenement by the 
dominant owner (o), or an obligation upon the servient ownei to 
refrain from the commission of some act upon his own land(p). 
The servient owner cannot so deal with his tenement as to render 
the easement over it incapable of being enjoyed or more dillicult of 
enjoyment by the dominant owner {q). Apart from any special local 
custom or express contract or prescriptive obligation, tlie owner of a 
servient tenement is not bound to execute any repairs necessary to 
ensure the enjoyment or convenient enjoyment of the easement (/■), 
But special circumstances may impose upon him the duty to repair (s). 


Extont of 
burden on 
servient 
tenement. 


475 . An easement when once validly created and actually Devolution, 
subsisting is inseparably attached to the ownership of the dominant 
tenement, and so long as it continues to exist the henetit of it 
passes with the dominant tenement into the hands of every sub- 
sequent owner of that tenement, and the burden of it similarly 
passes with the servient tenement to every person into whose 
occupation the servient tenement comes (0- 


476 . It would appear that an easement is an interest in land statute of 
within the meaning of the Statute of Frauds (a), and that the 


{m) Mason v. Shrewshurr/ and Hereford rail. (’o. (1S71), L. R. d Q- R- 57b. 

{ 71 ) Stockport a7id Hyde Division of the Hundred of Macclesfield Unjhivay Board 

V. Grant {18S2), 51 L. J. (q. b.) 3.57, per Lopes, J., at p. 359. See Bomjret 
V. ilieroft (1669), 1 Wms. Saund. 321, per Twwsden. J., at p. 322 a (6th ed.): 
“Where I grant a way over my land, 1 shall not be bound to repair it. ’ But 
in the note to this case at p. 322c, note (3), it is said that the grantor of a private 
way may be bound either by express stipulation or prescription to repair it. See 
also Taylor v. Whitehead (1781), 2 Doug. (k. b.) 7d5, 7-19 ; Jorm v. Pritchai-d^ 
[1908] 1 Ch. 630, per Parker, J., at p. 637. As to rights and duties of repair- 
ing ways, see p. 294, pwi; as to watercourses, p. 318, post ; and as to easements 
created by express grant generally, p. 249, . • i 

(o) Thus, the owner of land over which a private right of way exists is under 
an obligation not to impede the exercise of the right. 

( p) Thus, the easement of light imposes an obligation upon the servient 

not to build upon his own land in such a manner as to interfere with the 
dominant owner’s enjoyment of light, 
h/) Jones v. Pritchard, supra, per Parker, J., at p. 637. 

\r) Ibid., and other cases cited in note («), supra. 1 . 1 1 r 1 1 

(s) There are some cases where the owners of land have been held liable to 
repair fences on their land under a prescriptive obligation in favour of owners 
of adjoining land. It has been said that such an obligation is in the natime 01 
an easement {Boijle v. Tamlyn (1827), G B. & C. 329, per Bayley, J., at 
pp. 338-339; Barbery. W'hiteley imb), 34 L. J. (Q. B.) 212); see Uwrer7ce v. 
Jenkvts (1873), L. E. 8 Q. B. 274 ; Stockport a)id Hyde Division of the Hu/idred 
of Macclesfield Hiyhway Board v. Grant, supra. See generally title Boundaries 
AND Pences, VoL III., pp. 129 ei seq. 

(0 Leech V. Schweder (1874), 9 Ch. App. 403, 474, 475 ; and see p. 274, post. 
(m) 29 Car. 2, c. 3 (1677). 
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Demons, •'‘PPlie® ‘o contracts relating to ease 

Distress. The owner of an easement has no right of distress (rt). 


Profifx d 
}>renih'<\ 


Incor[)oreal 


Servitude. 


Sect. 2. Distinctiuns between Easements and other Bights. 

477. rhe chief distinction between an easement and a profit d 
pnnidfe is that whereas the former only confers a right to utilise 
tlie sen lent tenement in a particular manner, or to prevent the 
commission of some act on that tenement {b), a profit a prendre 
confeis a right to take from the servient tenement some part of the 
sou of that tenement, or some part of its natural produce, or the 
anmialsycivc natane existing upon it(c). 

478. An easement, though an incorporeal right (d), does not 

stand upon the same footing as other incorporeal rights, because 

it cannot be enjoyed apart from the ownership of the dominant 

tenement (<'). An easement does not involve such an interest in 

the land that the dominant owner can maintain an action for 

tiespass against a trespasser upon the servient tenement, nor 

can estates lie created in an easement apart from the dominant 
tenement (./’). 

479. An easement is a servitude, but the latter is a wider term 
and includes both easements and profits a prendre (r/). 

{v) //of/rcl Co., lf,l. V. Leirislmm Corf, oration (lUOl), So L. T. 281 ; compare 

^ oo/.'c (1887), 85 Ch. D. G81, where the question was raised, but 

although the court appears to have been of this opinion the point was not 
expressly decided. Compare also Mefropofitan Rail. Co. v. Fmvhr, [1898] A. C. 

Thnk T» (1SS7), 30 Ch. D. 619 ; Jones v. Jfatts (1890). 

■id Lh.V.ot4 i. A. ; /I elJerv. Lee (1882), 9 Q.B. 0.815, C. A., where an agree- 

ment to grant a propt a jneio/re was held void under the Statute of Frauds. 

(a) Capri V. Buszard (1829), 6 Bing. 150, 161, 162, Ex. Gh. See title Dis* 
TJiEsS^ p, 121, uhte. 

(/>) For detinitiou and characteristics of proJits d prendre, see p. 336. post. 

In lye y Momford (1848), 11 Q. B. 666, a right of using a close for mixing 
manure brought upon the land was treated as a profit d prendre, although clearly 

y (1855), 4 E. & B. 702, wherein Lord Campbell. C.J.. at 

p. mj, retemng to water rising from a spring, said: “This is no part of the 
soil, like sand, or clay, or stones; nor the produce of the soil, like grass or 
turves, or trees, they all come under the category of profit d prendre, being part 
of the soil or the produce of the soil ” ; lile^rett v. Tre<fonning (1885). 8 Ad. & El. 
oo4 (a case of drifted sand) ; De la JVarr (AaWj v. .Viles (1881), 17 Ch. D. 53o, 
o^f/, t. A. ; Sutherland (Duke) v. Heatheoie, [18921 1 Ch. 475. 484. C. A.; 
i i\ (lb94)„ 4 Alod. Rep. 862 ; Robins v. Barnes (1616), Hob. 131. 

(d) Hewhns v. Shippam (1826), 5 B. & C. 221, per Bayley, J., at p. 229. 


n 18 M. & w. 838; Hill Midland ICiW 

(1882), 21 Ch. D. 148 ; Great Wrstern Rail. Co. v. Swindon and Cheltenham Erten- 
Sion Rail. Co. (1882), 22 Ch. D. 677, C. A. ; affirmed (1884) 9 App. Cas. 78- ; 
Jones V. Wafts (1890), 43 Ch. D. 574, C. A. ; McManus v. Cooke, supra), but are 
not proper incorporeal hereditaments, for they do not descend to the heir apart 
tioin the dominant tenement* As to whether an easement is a hereditament, 
see the Law Quarterly Review, Vol. XXIV., pp. 28, 199, 259, 264 ; 
Brothtrtofis Estate (1908). 77 L. J. (cH.) 58, 373, G. A. ; Hastings (Lord) r. 
Hasten Radical/, [1898] 2 Ch. 674, and cases there cited. 

(-() fflfford V. Hoare (1874), 43 L. J. (c. p.) 225, 230. 

(y) Daltony. Angus (1881), 6 App. Oas. 740, per Lord Selbob^'E, L.C., atp. 796. 
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480. The chief distinction between an easement and a licence ^^ect. 2. 
to use land in a particular manner is that whereas an easement Distinctions 
cannot be destroyed (except in the modes hereinafter mentioned (h)) between 
merely at the will of the grantor, a licence is generally revocable 

at the will of the person who has given it (i). Moreover, a licence 
is merely personal (k), and does not run with the land (/). Again, a — ’ 
deed is generally necessary to grant an easement {m), but unnecessary Lieeuce. 
to give a licence (n). 

481. Punning powers granted to railway companies by Parlia- Running 
ment, or by another railway company, whether expressly 
sanctioned by Parliament or not, over land not owned by the 
company using the powers, are not easements within the strict 
meaning of the term (0), although they are frequently spoken of 

as such (p). 

482. Easements are also distinguishable from that class of Rucal 
rights which exist in particular localities under special local customs, 
whereby undefined and fluctuating bodies of people are entitled 

to utilise the land of another person in a particular manner and 
for a particular purpose {q). 


(/i) For the modes in which easements may be lost or destroyed, and generally 
as to the extinguishment of easements, see p. STC, post. 

(t) 7 . (1803), 4 East, 107, 109; Cocker v. Cowpir (1834). 1 

Or. M. & R. 418 ; Hyde v. Graham (1862), 1 II. & C. o93 ; Taplin v. Florence 
(1851), 10 C. B. 744. See, however, v. Jirockwell (l807), 8 East, 308 ; 

Adamav. Andrews (1850), 15 Q. B. 284. But a licence coupled with an interest 
is irrevocable [Wood v. Leadbitter [IS-io), 13 M & W. 838, 845). A revo- 
cable licence by parol or writing not under seal may, moreover, become 
irrevocable upon its being acted upon (see Taylor v. Waters (1817), 7 Taunt. 
374, per Giuds, C.J., at 384; Wallis v. Harrison (1838), 4 M. & W. 538); 
and revocation of a licence may give rise to a claim for damages {Kerrison v. 
Smith, [1897] 2 Q. B. 445). As to licences in relation to land, see title Real 
Property and Chattels Real. 

{k) Cocker V. Cowper, supra; Woodv. Leadbitfer, supra. Compare Smart y. 
«7c»«ca (1864), 15 0. B. (n, s.) 717 ; Russell v. Harford (1866), L. R. 2 Eq. 507 ; 
Brown v. Metropolitan Counties Life Assurance Society (1859), 1 E. & E. 832; 
He Davis <k Co., Ex parte Rawlings (1888), 22 Q. B. D. 193, C. A. 
fO See Taylor v. Waters, supra. 

( 7 ^) Cocker v. Cowper, supra ; Hewlins v. Shippam (1826), 5 B. & C. 221, 2 )er 
Bayley, J., at p. 229; Bird v. HUjginson (1835), 4 Nev. & M. (K. B.) 505 ; 
Wood V. Leadbitter, supra, per Alderson, B., at pp. 842, 843 ; Perry v. 
Fiizhowe (1846), 8 Q. B. 757, 778 ; Bryan v. Whistler (1828), 8 B. & C. 288 ; 
Adams v. Andrews, supra; Roffey v. Henderson (1851), 17 Q. B. 574; 
McManus v. Cooke (1887), 35 Ch. D. 681. And see generally p. 246, 
post. 

(ft) Taylor v. Waters, supra; Winter v. Brockwell, supra; R. v. Horiulon- 
on-the^Hill {Inhabitants) (1816), 4 M. & S. 562 ; Hewlins v. Shippam, 
supra. 

( 0 ) Great WesterJi Rail. Co. v. Swindon and Cheltenham Extension Rail. Co. 
(1882), 52 L. J. (CH.) 306. C. A., per Jessel, M.R., at p. 317 ; Rangeley v. 
Midland Rail. Co. (1868). 3 Ch. App. 306, 310. As to running powers generally, 
see title Railways and Canals. 

ip) See, for instance. Great Western Rail. Co. v. Swindon and Cheltenham 
Extension Rail. Co., supra, at p. 320. Compare Great Western Railway v. 
Midland Railway, [1909] A. C. 445, where the former company had acquired 
a valid easement. 

{(f) See title Custom andUsages, Vol. X., p. 238. 
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Sect. 3. 

Classifi- 

cation. 

Classification 
of easements. 


Positive and 

negative 

casements. 


Sect. 3 . — Classification. 

may be classified (c) according to their nature 

tinnoii°**q>'7l negative easements (s) ; into con- 

nr 0 f easements (f) ; into apparent and 

on-appMent easements (a); and into easements of necessity and 
easements which are not of necessity (b). ^ 

484 . A positive or affirmative easement bestows a right to 
commit 6ome act ujjon the servient tenement (c). A negative ease- 
ment involves merely a right to prohibit the commission of certain 
acts upon the servient tenement which the owner of that tenement 
Moulci have been otherwise entitled to commit(d). With regard 
0 ai veise user which, if continued, may give rise to a pre- 
scup ive claim to an easement, a positive or affirmative easement 
timers from a negative easement ; for the adverse user of the 


„ ^ The classification was formerly considered of great importance, chiefly with 
le^ardto the creation of easements by implication of law and their extinclioo, 

suspension and reviya . But since the decision in JVhMm v. yiarraa-s (IS79'. 

I distiuctions between continuous and non^continuoug 

‘Apparent and non-aj)parent easements have been treated 
^0 i e pi actical significance. The distinction between eassements of necessity 
« 1 easements which are not of necessity is of considerable importance; see 
V f{rai-infj Dock Co., [1902] 2 Ch. 5o7. C. A. ; % 

fl' ^A- 1-*^' - Ch. 17 ; ]l hee/don y. Ihtrroirs, supra. As to the origin of 

!vl!!L « App. Cas. 140, at p. 821, 

ord Blackbuio.* attributes their creation to those who framed the Code 
iNapolcon. 

(«) Dafton y. Aiitjus, supra. 

^ J* *Sm. 18o; U'orthiiujton y. Gimm 

rnr !rn^—\ ^\%^\i (1847), IG M. & W. 484 ; hjer y. 

R IL, i M N. 916 ; Watta v. Kelsm (1871). 6 Ch. App. 166 ; Polden v. 

571 ; qS63) 3 B I'i ‘ 

(«) Nay/te/tZ T. Brown, supra; Brown v. Alabaster (1887), 37 Ch. D. -190; 
ee ( on v. Burrows, supra; Vnion Liyhteraye Co. v. London Orariny Dock Co., 

Stl jfTCL^ 

fi) Dr(nrn \. Alabaster, supra; Holmes v. Goriny (1824), 2 Bing. 76; Chw'/* 

U,hf.rnn.r,. .. ^ .. -/-A. -P 

pro ; Pearson y. S 

( - • ,, ? forms of positive V* 

(see V- ^4 post); rights to pews and graves (see titles Bukial and Cbema- 
nox, \ 0 i. ILL, p. 4»3; KccLESLvsTic.VL Law, post): rights of placing and 

OD another’s land [Iloare v. Metropolitan Board of Worh 
(18i4) L. B. 9 Q. B. 296), sign-boards (AW^ v. Steyyks (1879), 12 Ch. D. 261)» 
advert^ement hoardings {li. y. St. Pancras AssesmeM Cemmiitee {W1).J 
U. o8l}, and other erections (Fro«ci 5 v. Hayward (1882), 22 Ch. D. B'* 

(d)^The commonest forms of negative casements are : the right to light (see 
-ro j right to the passage of air through a defined channel (see 

p. 6.0, post) ; the right to receive water flowing over the servient tenement and 
the nght to discharge water upon that tenement (see pp. 314, Z\l,post). But 
theie are easements which it is difficult to classify either as positive or negative 
^for instance, the right to cause what except for that right would be a nuisance* 

by noise (5^r^€5V. (1879). 11 Ch.D. 852, C. A.), or bv noxious odoi^ 

\Bliss y. Hall (18.3S^ 4 Uinf* /V r> \ iC'i mr-w-Tx., nr ^ 18 <U nr the 
right to send sn 

Ccinpare Great Horth^ern RaUicay .. .n 

ix. B. 416, 428, 429, C. A. ; and see p. 326, post. 
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accommodation in the case of an inchoate negative easement can 
under no circumstances be interrupted except by acts done upon 
the servient tenement, whereas the adverse user of the accommoda- 
tion in the case of an inchoate atlirmative easement, constituting 
as it does a direct interference with the enjoyment by the servient 
owner of his tenement, may be the subject of legal proceedings as 
well as of physical interruption (c). 

485 - A continuous easement is a right to do some act of a 
continuous and constant nature (.O- The enjoyment of a non- 
continnous easement is intermittent, and consists of the commission 
of some act or of a series of acts {(}). 

486 . An easement is apparent if its existence is evidenced by 
some apparent sign, whether such sign he patent to everyone or 
whether it can only be perceived on a careful inspection by a person 
ordinarily conversant with the subject (//)■ An easement is non- 
apparent if no external sign points to its existence (i). 

487 . An easement of necessity is an easement which under 
particular circumstances the law creates by virtue of the doctrine 
of implied grant to meet the necessity of a particular case {k). 
It is an easement which is not merely necessary for the reasonable 
enjoyment of the dominant tenement, but one without which that 
tenement cannot be used at all(/). Such an easement lasts only 
so long as the necessity exists (m); for a grant arising out of the 


(c) Stnrucsv. Jhvhjman (ISTII), 11 Ch. I). 802, C. A., Thicsioer, L.J., at 
p. 8()4. The authorities are somewhat conlliuting as to whether the right ol' 
support to a building, whether lateral or vertical, is a positive or negative 
easement; see Dallon v. Aiu/us (1881), 6 App. Cas. 7-10, where Lord Selijuune, 
L.C., described support as an “easemont not purely negative.” Uouipare the 
dicta of Lindley, J., at p. 763, and Bowen, J., at p. 784 
{/) Pyer v. C'aHcr (1857), 1 II 
Ch, App. IGG, 173 (watercourse) 

IGl.Ex. Ch. ; Worthington v. (Hmson (18GO) 
dicta of Channell, B., in Hull v. Lund (18G3), 1 11. &. C. G7G, at p. GS5, api)a- 
rontly refer not to a continuous easement, but to a continuous user of a riglit 
wliich is not an easement. See also Pturson v. Sin nrer (ISGl), 1 B. A: S. 571, 58.1. 
A right of way is not a continuous casement [IPorthim/fon v. Ounson, snjira; 
Phtysry v. T/cary (1847), IG M. A: W. 484), unless over a formed road {Brown v. 


lUO, UlUl at 

, 1 II. A: N. DIG (drain); v. Kilsnn (1871), G 

lursc) ; Poldfii v. Jia^fard (18G5), L. B. 1 tf. B. 15G, 
V. aimson (1860), 2 E. A: E. G18, G25, G2G. The 


A/otort-(1887). 37 Ch. D. 490). 
( 7 ) Thus in Sitfjield v. Brown 


Sujield V. Brown (1864), 4 T)e G. J. A: Sin. 185, an alleged right 
to project the bowsprits of ships in dock over the land of another owner was 
held not to bo a “continuous” easement because there was no sign of tho 
existence of tho right except w'hcn a ship was actually in tho dock with her 
bowsprit projecting beyond its limit. 

(A) Pytrv. Carter, aupra, per Watson, B., at p. 922 ; Hujjichl v. Brown, supra, 

at p. 199 ; V. A/a/;asAr, 

(i) Bujjield V. Brown, supra; Whcddoii v. Burrows (1879), 12 Ch. j). 3L C. A. 
{k) W/weldun v. Burrows, supra; Holmes v. Goring (1824), 2 Bing. 82. 
“A way of necessity is not a defined way. A way of necessity is a way which 
is tho most convonient access to a land-locked tenement over other property 
belonging to the grantor” [Brown v. Alalxister, supra, at p. 50U); and seo 
p. 289, post. 

(0 

[m) 

per Erle, C.J., at p. 7G7. 


!89, post, 

') Union Lighterage Co. v. London Graving Dock Co., [1902] Ch. 557, C. A., 

Stirling, L.J., at p. 573 ; Ray v. Hazeldine, [1904] 2 Ch. Ij* _ 

fTi) Jlohnes V, GorifHji Bupra; I^earson v. Sjfcncer (18(53), 3 B. & S. « 01, Ex, Ch., 
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implication of necessity cannot be carried further than the necessity 

01 the case requires (//)• 

488. C^«u.s’/-easeinents are rights analogous to easements, but 

not in strictness easements, because some necessary element is 
wanting (o). 

Sect. 4. — Chayacteristics, 

489. An easement is said to be appurtenant to the dominant 

tenement. So long as it exists it is iusejiarably attached to that 
■v T seyered from it or made a right in gross (/A 

Aoi can an easement exist as appendant in the strict meaning of 
this term (7). 'I lie right constituting the easement must be in some 
May connected with the enjoyment of the dominant tenement (r). 

llie dominant tenement to which an easement is appur- 
tenant generally consists of corporeal real property, namely, land 
and buildings upon the land(.s); it is a matter of some doubt 
Mhetlier an easement may not also be appurtenant to an iiicoi" 
poieal hereditament, proyided it is not incongruous (/). 

490. It is an essential characteristic of eyery easement that there 
be i)oth a seryient and a dominant tenement («), and the OM'iier of the 

(/-) Ilnhms V. (Sorin;/ (1.S2-I), 2 Ding. 70, pa- V,EfiT, C.J., at p. 

ihe tenn '/aa^j-easeinent is not a strict legal term. It is used generallv 
as denoting the accoiniiiodation afforded by one tenement to another when botii 
oneinents are owned by the same person and where the accommodation thus 
allorded would in fact bo an ea>enieut had the teneineut alfording tho 
accommodation been owned by another iierson ; see, ejj., Uhtthlon v. Burrows 
•) n li ^ ^owipure (rrosreuor Hotel Co. v. Hamilton^ [1S94J 

0 I'l 'M l *0 Broeklehauk v. Thowpsen, [Itltm 

i> respect of a customary church way ; see also Ur Ntsbet a'*'* 

J oils Lo„lrw / [191)(ij 1 Cb. .'iSG, C. A., where a restrictive covenant is describeti 
as an ecjnitable easement. 

(p) Jr/,ro,p/ V. (1850), 10 C. B. KH, per Ckesswell. J., at pp. 187. 188. 
and see also n (a) on p. 188 in this case; Baile>/ v. Stephens (1802), 12 C. B. 

J- atpp. 114, Ilo; A>^vW/v. /AaVfy(18;H). 2My. 
on, jdo odO; Bonf/elep V. Mid/aufl Bail. Co. (1808), 8 Ch. App. 300; //«//'’■ 
(180.3), 2 II. & C. 121. 127. 128 ; Thorpe v. Ilnimjitt nSTS], 8 Ch. App. daO. 
pjf) roi the meaning of the terms “appurtenant,” “appendant,” and “ la 
gross, see p. 338, and p. 23o. note W), ante. 

(r) Aekropil v. Smith, snpra; Bailey Stephens. snpra, nerBYLES. J., atp. In! 

see also y. Oo<bnamhrster Corporation, [1897] A. C. ODO, ner Loi-dB.WEV, 

at p. <0i. 

{.«) Co. Litt. 121 b (Hargrave and Butlers ed. (1832)): “Concerning things 

d ^ MW t ^ ^ s are implied. First, that prescriphon 

1 W h Ir*!! 1 1 o t'N* < 4 Iv ^ -.ww ^ * . . % • - t'iT 


nature to tiiV aW«‘.*‘o ''hereunto it is appendant or appurtenant; as « 
corporeal cannot i be appendant to a thing corporeal, nor a 

incorporeal to a thin-b i0^^^n->oreaV’ See also A.-G. v. Copeland, [1901] 2 

101. ^/f-rLord \Tvvi>'l i .t t^E.C.J. ; the decision in this Case was, however, re> erseu 


where 
ht b« 


Buckley J at 4 o-> i^snerea mat an incorporeal right or way li.ig- - 

a„puS.rt"t:*i:: tr-ie;.^ "f "" 'l7?s"hoU/e" 

must be an easement ol 

submitted that a projit ...'“'''•' ““■■ludes tbe whole r.gb , “■'d uo que^““ 
an incorporeal right bebig mcoiToreal right can arise 

*'"( 1 ?) Iknwek,, V. d/, P- ^10 ; Haul-ins v. MuUtr, [189-] 


(n) Itamieiey v. Hi, Hand yjafnu.;,. J ! , ‘ 
1 U. 13. 6(is, U71 ; and see p. 2' ’ 
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dominant tenement and the owner of the servient tenement must 
be different persons. A man cannot have an easement over his 
own land(/j), because all acts which he does upon his own land 
are acts done in respect of his rights as the owner of the 
land(c), and the law does not allow the co-existence of an easement 
over land with the possession of the land itself (d). But this prin- 
ciple does not necessarily hold good where the dominant owner has 
an estate or interest in reversion or remainder only in the quasi- 
servient tenement (e). 

491. No easement can give the dominant owner the exclusive 
use of any part of the servient tenement (/), and no right in the 
nature of an easement which would prevent the servient owner from 
making ordinary use of his land can be claimed In* prescription (p). 
A grant which gives the dominant owner the exclusive and unre- 
stricted use of part of the servient tenement passes the property 
and not merely an easement therein (/<). But the grant of the 
exclusive use of pipes or wires is an easement (i), and so apparently 
may be the exclusive use of a vault {k). 


Part II. — Creation of Easements. 


Sect. 1. — In General. 

492. Easements, being rights which are superadded to the ordi- 
nary common law incidents of the ownership of real property, can 
only be created by grant (/) or statute (m)- An apparent exception 


{h) Metropolitan Mail. Co. v. Fvv-ler, [1.S92] 1 Q. B. IGo. 171, C. A.,afrii’mi‘J 
[1893] A. C. 416 ; Roe v. Siddons (1888), 22 Q. B. D. 224, 230, C. A. ; Jhlton v. 
Molton (1879). 11 Ch. I). 908, 970, 971 ; Ladipnan v. drove (1871), 0 Ch. App. 
763, 768; lirif/ht v. Walker (1834), 1 Cr. M. & R. 211, 219; James v. Mlaut 
B036), 4 Ad. & El. 749, 761, Ex. Ch. ; Mimjatroi/d v. Mohinsou (18<37), 7 E. A B. 
391,397. Compare Ja/jea V. J2tc/ia?Y/ (1836), 5 Ad. & El. 413, 418; Buidiixj v. 
(1894), 70 L. T. 455, C. A. 

fc) Bolton V. Bolton, supra; Roe v. Siddons, sujrra. 

[d) Ladyman v. drave, sujrra, per Lord Hathekley, L.C., at p. 768. 

(e) Faryuhar v. Newhiry Rural Council, [1909] 1 Ch. 12, C. A. 

(/) Reilly v. Booth (1890), 44 Ch. D. 12, 26, C. A.; Capel v. Busznrd (1829), 
6 Biug, 150, 159, Ex. Ch. ; Holywell Union and Ilalkyn Parish v. llalkyn 
ihaiuQije C'o., [1895] A, C. 117 ; K^onthport (Jorjufralion v* OTrnshirk Union 
ment Committee, [ISM] 1 Cl. B. 196, 201, C. A. 

{(j) Pyce V. Hay {Lady) (1852), 1 Macq. 305, H. L. 

^ {h) Ueilhj V, Booths Bupra ; Capel Bnszard^ supra. Compare Ltaiflon 

lavei'iis Co. V. Worley (1888), not reported, C. A., cited in Reilly v. Booth, supra, 
at p. 24. 

(i) Southport Corporation v. Ormjikirk Union Assessment Committee, supra. 
Compare Taylor v. St. Helen's Corporation (1877), 6 Ch. D. 264, C. A. (a case of a 
watercourse); Finlinson v. Porter (1875), L. R. 10 U. B. 188 (sewer); Hill v. 
mdland Rml. Co. (1882), 21 Ch. D. 143 ; Bevan v. London Portland Cement Co., 

[1892]W. N. 151. 

(fc) Bryan v. Whistler (1828), 8 B. & C. 288. 

(0 dardner v. Jlodyson's Kingston Breweru Co., [19031 A. C. 229, per Lord 

Lindley, at p. 239, l j 

(m) For cases of the creation of easements by statutory enactment, see Adeane 

R 2 
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Sect. 1. 
In General. 
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grant. 


Quality of 
right. 


Quantum of 
right. 


Ease.mexts axd Profits a Prendre. 


to tins rule is an easement existing by custom ; since custom, 

iio\\e\er, amounts to the common law within the particular locality 

^\heie it obtains, a right existing by custom is not strictly an 
easement!//). 

An easement may eitlier rest upon an express grant actually 
subsisting or u[)on a presumed grant, or upon a grant arising 
merely by implication. An easement arising in the last-mentioned 
manner is virtually created by express grant, since the creation of 
the easement is ejected by the legal construction of the instru- 
ment, although it contains no express mention whatever of the 
easement. 


An easement existing by presumed grant is an easement claimed 
under the doctrine of prescription, based either upon the doctrine 
of prescription at common law, or on the doctrine of a lost modern 
grant, or on the provisions of the Prescription Act, 18J32(o), all 
of which rest upon the fact of long undisturbed possession of the 
right constituting the easement ( p). 

493. Vi hatever he the origin of an easement, the quality of 
the right when found to be validly subsisting is in every case the 
same. Whether the right has been created by long enjoyment or 
by grant, express or implied, makes not the least ditfereuce (<?)• 
The remedy is also the same (r). 


494. There is, however, a most important difference in respect 
of quantum of right between an easement created by express grant 
or arising by implication of law and an easement claimed under 
a presumed grant. In the former case the easement may be created 
for interests analogous in their duration to all manner of interests 
and estates («) ; in the latter case the easement must exist, if at 
all, in perpetuity [t). 


\\ Morf/orJ: (1S39), .3 Bing. {y. c.) 230 ; Ulnte v. Leeson (1S50). o U- & 

I>on<l V. ku.,jm,k {mO), 0 Af. & W. 17-1. Por cases relating to rights of way 
created by statute, see note (r). p. 28S. post. 

[n) .Seo title Custom and Usages. Vol. X., p. 217. 

(o) 2 & 3 AVill. 4, c. 71. 

ip) Philipps V. Ilalliikuj. [1891] A. C. 228, per Lord Herscuell. at p. ; 
ilippeus (hi To. V. Edinburgh and District Uater Trustees, [ 19 (H] A. b. W, 

per Lord ILvlsbury, L.C., at p. 09. 

(V) Leech V. (1874), 9 Ch. App. 403; and see also Mon 

(1881), 6 App, Cas. 740, at p. 809 ; Donomi v. Backhouse (18 j9), K* B. & L. 

OH Ex. Ch. ; Oreenirell v. Low Deechburn Coal Co., [1897] 2 U- B. Iho. 
(cases relating to the casement of support), 
fr) Leech v. Bchwedcr^ supra, ptr AIellisu, L.J., at p. 475, 

[s) Easements are frequently spoken of as existing for certain r • 

Wood V. Leadbitter (1845), 13 M. & W. 838: HcwHns v. Shippam (18-0, » 

B. & C. 221). 

{t) Large v. Pitt (1797). Peake. Add. Cas. 152. As to pre8<^hptioD. ^ 
B henfon v. Maple A- Co., [1893] 3 Ch. 48, 63, C. A. : KUgonr v. ihiddts, [b^^J 
1 K. B. 457, 466, C. A., and as to lost grant, Bright v. Walker (1“ ’ 

1 Cr. AT. & R. 21 1 ; W’keaton v. Maple A Co,, supra ; East Btnnehouse t rban / '* 
Council V. Willoughby, [1902] 2 B. 318. 332; but see Timiiums v. BOi 
(1888), 22 L. E. Ir. 627, C. A.j Eanna t. Pollock, [1900] 2 I. E. 664, C. A- 
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Sect. 2 . — Bif Express Oruut. 

495. An easement may lie created l)y express grant for interests 
analogous in their duration to an estate in fee simple («), an estate 
for life {h), an estate for years (c), or even a smaller interest {<!). 


Si:cT. 2. 

By Express 
Grant. 

Pmation. 


496. In order to create an easement in fee simple l)y express 
grant otherwise than in exercise of some statutory power (r), the 
grant must he made by the owner of the fee simple of the servient 
tenement. Similarly, upon the creation of an easement by express 
grant for any period or interest less than a perpetual interest, it 
is essential that the grantor be entitled to an interest in the servient 
tenement greater than or at least co-extensive with the interest for 
which the easement is created (_/'). 

A grant of an easement by general words in a conveyance 
will be construed as being referable only to the interest which 
the grantor had in the servient tenement at the time of the grant, 
and will not bind any larger interest which he may afterwards 
acquire (//). If, however, there is any contract or reiu'csentation 
that the easement shall be enjoyed for the full term, then if the 
grantor subsequently acquires a larger interest in the servient 
tenement, the interest so acquired will i)e bound. For where 
a person represents himself as having a larger interest in the 
servient tenement than he has in fact, and purports to create an 
easement for an interest in excess of what he actually has. then, 
if he subsequently acquires the larger interest, that interest so 
acquired is bound by way of estoppel {h). 

Again, the rule that a grantor of an easement must have an 
estate or interest in the servient tenement as extensive as the 
period for which the easement is created is subject to exceptions 
arising from statutory modification of tlie common law such as 
the power of a tenant for life to grant a perpetual easement in 


Extent of 

^'ranter’s 

estate. 


Effect of 

general 

worits. 


(i rant by 
ti-tiant for 
life. 


'm V. Ifnrruon (ISTO), ‘.i'.i h. T. 79(5, C. A. 

'I'h V. .\hrijun (1S2.>), 1 B. & C. S (a ii;rbt of diverting? water from a 
• ninety-nine years); IMh v. Ahorh (187:5), S Ch. Ai)p. (50:5 ; /knits v. 
I (No. 1) (18151), 1 Drew. & Sin. 5.77 ; llunUntj v. WiUttn (1 S2:5), '1 B. A: C. 

l % t f .... 


'«) Soo, for example, the eases cited in note (n), on j>. 21(5, 
h) Ik/m V. Ifnrruon (187(5), ;5:5 T^. T. 79(5, C. A. 

_ >) J)a - 

river for 
Mum/tu/l 

9(5 : (’oUinH V. H/mte (1874), 215 AV. B. 199, 

('/) AnUnj V. »S7. I'aurra-i (innn/iaiu (1879), 559 L. J. (Cli.) 8<1. 

('') Seo p. 24(5, jmt, a.s to tenants for life acting under the j)ower.s of tlio 
Sottlod Lund Acta, 1882 and 1890. 

(/) I/oiitfi V. Alcocic, siijirn, wliere it was held that a grant of riglit to light by 
a tenant for years did not land the reversion ; and tliat on the exj)ii'ation ol tlie 
lease lie (having acquired tlie reversion hiin.self) might build so as to <»bslruct 
the light coming to the (|nondum dominant tenement. See also lie linrron'-in- 
lAenma Cirrporatinn ami lUnvlinaims Cooirad, [190:5] 1 Ch. ;5;59, where it was 
hold that an executrix having a power of sale over the ryim.si-servient tenement, 
but no estate or interest in it, could not create an easoinent over it. 

{(j) Jjooth V. Alrock, auprayper Mellish, L.J., at p. GG7. And see Jie'ltlimjioii 
V. Alilee (1887), 155 Ch. D. 1517, .'527. As to the effect of general word.s in a 
conveyance, see title Deeds and Other Instrcments, Yol. X., p. 470. 

{h) llowhothuin v. Wilson (1857), 8 E. & B. 128, Ex. Cli., per AVat-son, B., at 
p. 145 : “ AYliere a person without title professes to grant an easement his con- 
veyance operates by way of estoppel, if, at a subsequent period ho acquires the 
foe” ; Pooth V, Alcock, aupra. See also title Estoptel. 
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’ and 1890 (/), 

> tor all the estate or interest which is the subject of the settlement (k). 

Tlie grantee of an easement must have an estate or 
nmrest m the dominant tenement at the time of the grant, and 
ns es ate or interest must in general he either greater than or 
at least co-extensive with the estate or interest for which the 
easement IS created (/). If, however, the grantee receives a grant 
0 an ea?;ement in terms wliich, had he a greater estate in the 
( ominant tenement would have entitled him to a greater estate in 
le easement, and afterwards acquires an estate in the dominant 
enement as great or greater than the estate or interest for which 
e easement was expressly created, the easement may enure to his 
extended interest in the dominant tenement, if it appears that the 
instillment purporting to create the easement was intended to 
operate as a covenant as well as a grant (/«). 

498 . An easement or any estate or interest in an easement can 
at common law' only he granted by deed («), its incorporeal nature 
making dehvery physically impossHile (o). An easement may, how- 
ex ei, be enectually created under circumstances which render it 
inequitable to deny the existence of an easement, although the 
pi Opel formalities for its creation have not in fact been observed (a). 

If an owner verbally agrees to grant an easement to an adjoining 
owner, who on the faith of such agreement alters his position, the 
validity of the easement cannot he impeached (b), 

(0 -15 A 46 Vkt C. ;3S, ss. 3, 17 (1); 53 & 54 Viet. c. 69, s. 5. See also 

L luvopities aiul College Estates Act. 1898 (61 A' 62 Viet. c. 55). s. 1, and Suther- 

/a«(/(Do»«v;r/y»r/,m)v. Sutherhml (Duke), [18931 3 Ch. 169; lie Brackens 
bdtlcymnt. [1903] 1 Ch. 265. \ / l j 

a-) Settled Land Act. 1882 (45 & 46 Viet. c. 33), s. 20 (1). 

risc -l ‘'-o.'’- 2. pi. 5 : v. J/c/koy. 

compare Nort/t British liailimu v. Park Yard Co., [1898] 

A. L. 043 (a ease of Scotch law). 

(m) Burner v. Mcllnni, supra. 

^ Iltwlius V. Hhiiwam 5 B & C ‘’“M 229; Bripin v. 

i r * C. 2SS, 293: aWrer V ci;,.;7(rS34):i C; JT. & K. 41S. 

t" n . AV. 538; Adams v. Andrews (18oO). 

'*• (1845). 13 AI. A W. 838, 842 ; v. 

V. Lafimtr Clark. Muirhead A Co., [1894] 2 Ch. 
43s -148 ; lenUman v. Hinith (1803), 4 East, 107, 109. As to estate and interest 
m easements see Wood v. Leadbitter, supra, and Ileudius v. Shippam, sapra. 
bee also title Deeds axd Otheii Ixstrumexts, Vol. X., p. 361. . 

{ 0 } to. Litt. 9 a. The siguificance of this distinction has been cousid^w^ - 
lessened by the Real Property Act. 1845 (8 A 9 Viet. c. 106), which in effect 


T -D i A -n yiooi), i ooau. cc 11. iSV6 ; Hafikan v. lenmsn^ 

D. K, 10 Eq. 141. Compare Cocker v. Coit'per, supra; Feutiman v. 5/«'» • 
supra; Powell v. Thomas (1848), 6 Haro, 300; Clavering's Ca 5 ? (undated), cit^ 
in Jackson v. Cator (1800), 5 Ves. 688, at p. 690 ; CotchL, v. Bassett (1862). f- 
Beiiv. 101 ; Plwmer v. Wellington Corporation (1884), 9 App. Cas. 699. 'R; 
A. t. ; Jiorluiale Canal Co. r Kinn y/i^t fndia 


^ n ^ V. ntdinyiQH Kyorparaiion y App. • 

.r. L.; Borhdale Canal Co. y. King (1853), 16 Beav. 630; Fast India 

V./jren<(1740), 2 Atk. 83. ; 

(5) Beioushtre (Duke) v. Eglin, supra (watercourse); McManus t. C ' 
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499. The use of the word “ grant ” C), or any other particular Sixt. 2 . 
■word {(1), is not necessary for the express creation of an easement. By Express 
Any words are sufficient which clearly show the intention to create 

an easement grantable at law (e). _ Pomi of 

Grants of negative easements are frequently framed in the form grant, 
of a covenant, and there appears to be no reason why a so-called 
affirmative easement should not be similarly framed (y). Indeed 
some high legal authorities have in fact gone so far as to say 
that negative easements rest solely upon covenant C/) while others 
hold, what appears to be the vie\v most in accordance with the 
modern authority, that a negative easement may be considered as 
a right ne facias and as such a proper subject-matter for a 
grant (fi). 

AVhere the instrument of creation though framed in the form of a Effect of 
covenant (t) amounts according to its true construction to a grant 
of an easement, a legal easement is created, which passes at law casement, 
with the dominant tenement and binds all subsequent owners of the 
servient tenement whether they have notice of it or not (k), \\ here, 
however, the right comes into existence by covenant only, the 
burden becomes an equitable easement, which passes with the 
servient tenement in a similar manner, but, like all other equitable 
interests, is liable to be defeated by a purchase for value of the 
legal estate without notice (/). Except for this important distinction 


(1887), JI5 Cb. D. 681 (skylight). See also Wood v. Lake (1751), cited in II cod 
V. Leadbitter (184o), Ei M. & W. 838, at }). 8-IS, 11 . 

(c) Shove V. Fincke (1793), 5 Term Kep. 124, ^Kr Lord Kenyox, C.J., at 
p. 129; Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
8. 49. 


fd) Rowhotham v. in7ae« (1860), 8 11. L. Cas. 348, 362. 

(f) [hid,; Northam v. Hurley (1853), 1 E. & B. 665, 673 ; Holms v. Sdhr 
(1691), 3 Lev. 305. The question whether words of limitation are necessary to 
the creation of a pei-petual easement by express grant does not appear to be 
settled. The point is discussed in three articles in the Law Quarterly Review, 
Vol. XXIV. (1908), pp. 199, 259, 264, where opposing views are taken. It is 
submitted that the use of such words is not necessary, though clearly desirable. 

(/) Hohis V. Seller, supra; Rowhotham v. llV/iie?/, supra. See also (foyariy v. 
Hoskins, [1906] 1 1. R. 173. 

Cv) Moore v. Rawson (1824), 3 B. & C. 332, at p. 340, where Littledale, J., 
said: " Although a right of way being a privilege of something positive to bo 
done or used in the sod may be the subject of legal grant, yet light and air, not 
being to be used in the soil of the laud of another, are not the subject of actual 
grant ; but the right to insist upon the non-obstruction and non-intoiruption of 
them more properly arises by a covenant.” And see the dissenting judgments 
in Rowhotham v. ir»7«o« (1857), 8 E. & B. 123, Ex. Oh., of "Watsux, B., at p. 143, 
and of CliESS'WELL, J., at pp. 159 and 160; and Halt v. Lichfield Brewery Co. 
(1880), 49 L. J. (CII.) 655, per Fky, J., at p. 656. 



p. 50, whore Cuitty, J., speaks of a conveyance operating as an implied grant 
of light. 

(i) Harhidye v. Warwick (1849), 3 Exch. 552, 556. 

(^•) Leech V. Schweder, suftra, at pp. 474, 475. 

(I) Re Nishet and PotU' Contract, [1906] 1 Ch. 386, C. A., in which ciuse a 
person becoming entitled under the Real Property Limitation Act, 1833 (3&4 
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a negative easement and a restrictive covenant binding the land 
idein!car”°““' ^ “’cidents which how from both are apparently 

A positive covenant may also in some sense be considered as 
'Ki ng the land in ecjuity ; but no covenant involving expenditure 
can be enfoiced against the land, or any tenant of the land, unless 
le one of the contracting parties (m). A covenant cannot be 
coiistiiied as a grant creating a legal easement unless the right so 
eiea ei confoiiiis to the essential nature of an easement and unless 
lie subject-matter of the right is sufficiently capable of definition to 
be the possible subject-matter of a grant («). A covenant may, 
liowecer, create such an indefinite right as could not be raised liy 
imp led gnuit and can attach the burden of the equitable right so 
oieateo to the laud, subject to defeasance by a purchase for value 

without notice (o). 

500. 1 he rights which can be created as legal easements are 
limited in character. An owner of land cannot attach to that land, 
01 ain part of it, legal incidents of a novel kind so as to create a 
imw species of incorporeal right (j>). Only kinds of property well 
inown to the law and familiarly dealt with by its principles can be 
lecognised, for to allow a multiplication of the species of legiil 
lights would render the law uncertain, to the great harm of the 
public welfare (f/). An owner of land may, however, create a 
light, having the nature of an easement, and may attach it as 

appui tenant to his land so as to bind all subsequent owners whether 

they take the land with notice or not; and it does not matter 

that the right be an easement of a description never before known 

piovided the right conforms to all the requisite and essential 

chaiacteiistics of an easement which have been already noticed (r). 
^ » 

a* hound by restrictive covenantfi, and expressions in j)revioii3 

t effect that the burden does not run unless there is notice were 

dissented from See, for instance, Lerrh v. iSchireiler (IS74), 9 Ch. App. 46:3. 

h.J.. atj). 47o ; see also t\thle v. Bniant, [1908] 1 Ch. 259, 

' E, at p. .O-l. Por the distinction between a restrictive coveiiantand a 
lejral ... 

{»)} Br _ ^ ^ 

affirmed [1900] I Ch. OSO. C. A.' 

(") -•!<*/«,„/ (lS9j), 1 1 T. L. E. 460, C. A. (ii cli.im to a prescriptive 

right to au) ; rt (1880). 33 Ch. D. 238, 262, C. A. (claim to 

a ngbt to light to shifting apertures and a claim to air). As to what rights can 
be attached to land, see p. 320. post. 

(o) See Leech v. Schiraler, supra, at pp. 474. 475, where AfELLl-sH, L.J., took 

tne instance of a covenant not to interfere with the prospect from a drawing- 
room window. ^ ^ 

(1834). 2 Afy. & K. 517, per Lord BROUGir.VM, L.C.. at 
(1802), 12 C. B. (n. s.) 91, 115 ; Hill v. Tupi>fr (186.1), 
MoJwo T !r*’ V. Bmith (1850), 10 C. B. 104 : yuifall v. Drareudl 

(1800), L. R 2 Lxch. 1 ; Speuccr's Case (1583), 5 Co. Rep. 16 a; (freat Sorthern 
iiaitwaij \. Inlaud Revenue Commissioners, [1901] 1 K. B. 416. 428, 429, C. A. 

Yl) Bqypell v. Bailey, supra, at pp. 535, 536, where Lord Brougham, B-G. 
pointed out the reasons necessitating the rule in the text. See also Hill v- 
lupper, siipra, at p. 128, where Martix, B., said, “ To admit the right would 
lead to the creation of an infinite variety of interests in bind, and an indefimts 
increase of possible estates.” 

(r) See pp. 236, 240, ante. As to the great diversity of the forms of righW 
winch easements may take, see pp. 326 et seq., post. 


legal negative easenient. see Prhu-ep v. Belqrarian Estate, Lid., [1890] W. N. 39. 

nbn n ( (onlract, [1905] 1 Ch. 391, per E.-irwell, J., at p. 397 ; 
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501 . Easements are often spoken of as being reserved or 
excepted upon the conveyance of land [a). An easement, how- 
ever, cannot be made the subject-matter (dther of an exception or 
a reservation; for an easement is neither parcel of the thing 
granted, nor is it something issuing out of the thing granted, 
the former being essential to an exception, and the latter to a 
reservation {b). Where the instrument conveying or otherwise 
disposing of the servient tenement purports to reserve an ease- 
ment in favour of the owner of the dominant tenement, the true 
effect is to create an easement in favour of the latter by a new 
grant of the right by the grantee of the land to the grantor p ). 

502 . Until 188'2 no easement could be granted by means of a 
use (d). The Statute of Uses does not execute such a use(c). 
Now, however, as regards conveyances made after the 81st of 
December, 1881, a conveyance of freehold land, to the use that 
any person may have any easement over or in respect of that land 
for an estate or interest not exceeding in duration the estate con- 
veyed in the land, operates to vest such easement in that person 
for the estate or interest expressed to be limited to him ( /’) ; and 
tenants for life when exercising their statutory powers are now 
empowered to create easements to the uses requisite for giving 
effect to the exercise of their powers {(j). 

503 . The grant of an easement is prinid /uvie also the grant of 
all such ancillary rights as are reasonably necessary for its exercise 
and enjoyment {h). It gives to the grantee the right of entering 
the servient tenement when reasonably necessary for the pur- 
poses of making repairs necessary for the due enjoyment of the 

(a) The ditVevence between a reservation and an exception is tliat in the first 
case the thing reserved is not sometliiiig which was in esse iiinniMliatidy before tho 
conveyance, but is newly created or reserved out of the land upon the execution 
of the deed. An exception, on the other hand, is part of the thing conveyed 
being in ease boforo the conveyance, but which is excepted from the operation of 
tho deed. See Co. Litt. 47a; 1 Shep. Touch. 78, SO; Cnnllyan {Karl) v. 
Armilaye (182;3), 2 B. & C. 197, 200, 207 ; Sonth-Kasfcni liml. v. AumutUd 
J’ortlund Knufrut Cu., [1910] 1 Ch. 12. Sec also title Deeds AND Ol'llER 
Instku.ments, Vol. X., p. 472, and cases there cited. 

{b) Durham and Hunderland Hail. ('a. v. KhMer (lS42j, 2 Q. B. 940, 9G7 ; 
Proud V. Hate>i (1805), 04 L. J. (cn.) 400, 411. 

(r) Durham and Sunderland Hail, ('o.\. Walker, sui>ra ; London Corporation v 

* ...... i« J 1?. 
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9 Exeh. 1 . 

(d) Gilbert on Uses, 281 ; Bac. Abr. tit. Uses and Ti-usts (F), “ A man 
cannot walk over anothei’’8 ground to the use of a third person.’' 

fe) Ibid, 

(/ ) Conveyancing and Law of Property Act, 1881 (44 & 45 \ ict. c. 41), 
6 . 02 ( 1 ). 

(y) Settled Land Act, 1882 (45 & 40 Viet. c. 08), s. 20 (1) ; see p. 245, arde. 

(/i) Jonea v. Pritchard, [1908] 1 Ch. 000, per Pakkeu, J., at p. 0.08 ; Pomfret 
V. Ukroft (1009), 1 'NYms. Saund., 0th ed. 321 (ed. 1871, 557) ; GoixUiurt v. Uyett 
(1883), 25 Ch. D. 182, 180, 187; Clark v. Coyge (1007), (To. Jac. 170; Iloare 
V. MdropoIUan Hoard of Worha (1874), L. R. 9 Q. B. 290; Hoberta v. Fdlowea 
(1900), 94 L. T. 279. 
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easement (i ) ; and if the owner of the servient tenement builds, or 

does any other act which [)ractical]v interferes with the right, he may 

>6 re-strained by injunction (/.). It is no answer to proceedings by 

the dominant owner to prevent the servient owner from rendering 

the repairs, inspection, or cleansing more difficult, tliat the former 

may still exercise his right if he only expends more money or 

exeicises greater skill ; for if the acts of the servient owner render 

the exercise of the right more expensive and more difficult an 
injunction will be granted (/). 

504 . Ihe nature and extent of an easement created bv express 
giant depend upon the wording of the instrument. In con- 
struing a grant of an easement regard must he had to the circum- 
stances existing at the time of its execution (m); for the extent 
of the easement is ascertainable by the conditions existing at the 
time of the grant, and is limited to those conditions. Consequently, 
if those conditions be subsequently altered and the nature of the 

user and enjoyment be changed, the altered or extended user 
cannot be justified (h). 

_ 505 . Since the 31st of December, 1881, every conveyance of land 
IS deemed to include and operates to convey all ways, waters, water- 
courses. liberties, privileges, easements, rights and advantages 
appertaining or reputed to appertain to the land, or, at the time of 
the conveyance, demised occupied or enjoyed with or reputed or 


(/) Jones V. rritr/iaH, [IPOS] 1 Ch. OSO. “ The law gives power to him who 
ought to repair a bridge to enter into the land, and to him who has a conduit in 
the land of another, to enter into the land to mend it when occasion requires" 
[Lijorij s ( asc (1014), 11 Co. Rep. 4G b, 52 a). As to the right and obligation of 
repairing wavs, see p. 294, post: as to the same with regard to watercourses, 
see p. .ns, jK'.-it. Tliore are no riglits and obligations to repair in the case of the 
easement of light or other negative easements. For cases bearing on the subject 
of repair of easements generallv, see v. Uicroft (1G69), 1 Wms. Saund. 

(ed. 18/ 1) 557 : Senhon.e v. ChrUtian (1787), 1 Term Rep. 560 ; Gerrnrd v. Cis>ke 
180(.), 2 Bos. & P. (x. R.) 109 : Xnecomirn v. Conhon (1877), 5 Ch. D. 133. C. A. 
(cases relating to rights of way): Hodgson v. (1806). 7 East. 613 ; Goodhart 


(16-S.l}, 25 Ch. D. 1.S2. 189; Humphries v. Cousins (1877), 2 C. P- 
—id, -44; and compare iSandgaie Local Hoard v. Leneu (1883), cited 25 C'h. P* 

V. Porter (1875), L. R. 10 Q. B. 188 ; Beeston v. U'eate (1856), 


0 E. w B. 986 ; Rhodes v. Airitlale Drainage C(rminissi*iners (1876), 1 C. P* P* 

^x-’-Hon (1701), 12 Mod. Rep. 510 ; Broicn v. Best (174/), 

1 Wils. 174. 

(it) iiooilhart V. Ilgeit supra (a house built over a line of pipes on the 
servient tenement in such a way as to prevent the owner of an easement of the 
now of vvater through the pijies from repairing the pipes). 

(/) ijocxlhart v. Ilgeit, supra ; but see Sandgate Local Board v. Leiicg, snpff^> 
wnere Dex>iax, J., refused to grant a maudatorj* injunction to pull down a 
building which had been erected over a sewer although there was an agree- 
ment with a former owner not to build so ns to prevent reasonable access to 
the sewer. The injunction was refused on the ground that the evidence only 
showed that it would take an hour or so longer to get down to the sewer, 
because of the building. See title Exjuxenox. 

(ni) See Thornton v. Little, [1907] W. N. 68 (grant of a right of way for 
visitors to a house used at the time of the grant as a school, held to include 
pupils). 

(w) IJenning v. Burnet (1852), 8 Exch. 187 (a right of way to a house and 


stable altered by the owDor of the dominant tenement so as to be available 

treat Western RaJ tf* 


means of access to the whole of his field); Bagleg y. Great H esterjuian. 

I"* Harris v. Flover A Sons (1904), 74 L. J. (c^*) 


I 


127, C. A.; Ankerson v. Connelly, [1907] 1 Ch. 67S, C. A. 
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known as part of it (o) ; and a conveyance of land with buildings 
includes in the same manner all rights of light and other rights 
and easements appertaining to or enjoyed with the buildings ( p); 
provided in each case that no contrary intention is expressed in 
the conveyance ( 7 ). Rights which arise in this manner are expressly 
granted and not implied by law, for the conveyance is construed 
as if the necessary w^ords were expressly contained in it (r). 

A right unknown to the law cannot, however, pass hy the operation 
of these words(,s), nor a right which the grantor had at the time no 
power to grant {t). But if the grantor be a tenant tor years of the 
f/aasi-servient tenement, though he cannot create a jterpetual 
easement by his grant, yet he may bind the quaai -aevyient tenement 
for so long as his interest continues (a). 


Sect. 3. — By Implication of Laic. 

506 . The doctrine of the creation of easements by implication 
of law (5) is founded upon an implied grant (c), which arises in 

( 0 ) Conveyancing and Lawof Property Act. 1881 (M & io Viet. c. -in, s. (J ( 1 ). 
heo Pollard v. O'are, [1901] 1 Ch. 834 (Jiiirke v. ('hai>man, [1903] 1 ('h. OoO. 
xor cases on the express creation or express conveyance of easements under 
these statutory provisions, see Burrows v. Lan<i, [liiol] '1 Ch. o()2 ; Titclunarsh 
y. liotjston Water Co. (1899). 81 L. T. 073 ; Be Pok aud Loodou School Board's 
Cojitrad, [1893] 2 Ch. 315 ; lie Ilinfhes and Ashhtfs ('outrui f, [1900] 2 Ch. 59 .), 
C. A.; Inttruational Tea Stores Co. v. JlohU, [1903] 2 Ch. 105: Codwin v. 
bchwepj.es. Ltd., [1902] 1 Ch. 920; Brazhr v. (Has^j^ool, [1902] AV. X. 102, C. A. 

(p) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
s- 0 (2); BeddiiKjtuH v. AUce (1887), 35 * 01 . I). 317; v. Chapman, 

also title Real Piiopeuty and C][attels Real. 

[?) ^“''®yftucing and Law of Property Act, 1881 (44 A 45 A’ict. c. 41). 
8-0 (4) ; Broomfield Williams, [1897] 1 Ch. 002 (a description of the land 
reserved as “building land” is not sufficient to show a contrary intention 
n uegativo an implied gi-aiit of an easement of light). 
y) Broomfield v. Williams, supra, per Lixdley, L.J., at p. 010 . A.s to the 
euect of these words, see A>/ v. Neath Rural District Council (1905), 93 L. T. 
° \ of water for domestic purposes). 

LufKj, supra, per Fauwkll, J., at p. 512 (grant of a house 
joming a mill stream into which the miller had been in the habit of turning 
n-f acquired for the purj)oses of his mill), 
to ^'hapman, supra (in which case the grantor, a builder, had a riglit 

TOtor upon the neighbouring land for the purpose of building a house, but 
ovor^t)^^^^^ interest in the land and could not therefore grant any easement 

(a) v. Neath Rural District Council, SHjtra (the grantors were tenants from 
L.Yi of ft reservoir from which a free supply of water had been enjoyed 

by the land granted). 


Ph&mas v. Owen (1887), 20 Q. B. D. 2: 
ard (18<()), 4 Ch. I). 718, 721, C. A.; Wimbledon and Putney Commons 
J: -^-'‘^on(1875), 1 Ch. D. 3G2. C. A.; Richards v. Rose (1853), 9 
/lo’-- (1882), 40 L. T. 880. Compare also Pijer v. 

Morh ^ the decision in which case was approved in 

® Eq. 252, Watts v. Kelson, supra, and Pearson v. 
Ex. Ch., but was dissented from in Sufiidd v. 
4«pra ■ ”” f ^ ^ overuled in Wheeldon v. Jiurrowa, 

creatiim t ®®.lft^ fts the doctrine of implied reservation was concerned. As to the 
lf\ iJ) .A’.^^pboation of law of ways of necessity, see pp. 288 et sea., post. 

W V. iow, [1S92] 1 Ch. 47. oO. 
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tenements Thf ‘'e'^itionship between the' two 

“orownmrsbb/ ^ of the 

easement max- lie nf" "m * implication of an 

sition of both tenemei? Jispo- 

fee sininlp n ^r.-n t r * , x (Esposition maybe a grant in 
fact that the sBi'’' or a demise for wears (/), and the 

imidic'atiin d'spos.t.on does not seem to defeat the 

idfvni,°nn‘pM.!!!'n®„Vi^ easements are held to he created by 


imiilimfi'n.. K... 1 1 1 “ are neiu to De created tr 

tions hv will n * good with regard to devises and disposi 

lo^tf i al "■'” ? dispositions inta- riros (n,), hut it it 
nuiiuciul li an pnecuMni-xf U- _ , i , , . ' 


Distinction 

between 
implied g;innt 
and implied 

reservution. 


(lonl)tfnl if o,. V inter nros {m), but it IS 

e son wl , I p ,0“° '>0 created by law in favour of a 

peison who becomes entitled to a tenement by escheat („). 


hv^hmilicatinn'^nf^^^' the doctrine of the creation of easements 
b£ Z P i” f "J distinction of great importance 

necessarv for t^' * ° necessity and easements which are merely 
for whp rl no n ^ i-easonable enjoyment of the property granted; 

parts himsplf ril'®!' ‘*'0 land and retains other 

nsuallv imiilipfl • necessarv for reasonable enjoyment are 

ment a e nT -n TT' ■ hut such ease- 

nnless thev m-p *’3 >mplication in favour of the part retained 

3 asemenfcs of a much more restricted class, namely, 


V. ne,HH (1888), 2 


00 


8 Term Eei.' SO ^ /rf / see f/oirlon v. Frearso,, (1798), 

lev l‘p> V. ^ ^Vv. I2:i; Palmer v. FUeher (1683), I 

(18531 "ii’Fvnh ) ’ tions of the sen.eut tenement, see PimiimjUm y.llalland 

J JjXCII. 1 : I’ucr (Hrf/er /tw^-x i ir XT ^ ^ 

V 


lS5;n 9 Fvnb ^et-Mout tenement, see PiuninaUm v. Oalhud 

Z note ii //y'/c'-v. Farter ,IS57), 1 II, & N. »16, now overruled (see 
{ n’4e^ f Ir’in ^ V. Attee (1887). 8.3 Ch. D. 817. 

ee .io harae. v! W, '.'l 305 (li«htp 


, ikfvaanfs \\ /{ose 

//ar/W(lS()<}),L, 1^2Eq. o07. 

g »■• “>• ■■ m. 

188? stqjra; Gayfonl y. Mofatt {\S6S}, i Ch. A]?V- 

9 (1829), Mood. & M. 896; Dario v. Marshall (1861). 

;) • -J • 8bb ; ( able v. Pri/anf, [1908] 1 Ch. 2o9. 

0 v. Loach (1879). 4 Q. B. D. 494. 

Allen vTnl Phei/sey v. Heart/ (1847). 16 M. & IV. 484; 

lift V ' /vf^rV "i'r ^ \ Phillips y. Loir, (ii>ht); :^ilners Safe Co.. 

Aarson x 9 ^ [1907] 1 Ch. 208 (n>ht of wav) ; 

alT\^7 ^ ^1«63) 8 B. & a 761. tv. Ch. 

V T’ot of Compare Whaileif 

f«rXw^ ^ 2 CL B. 564. C A. 

(«) Proctor V. Hodyson (1855), 10 E.xch. 824, 828. ^ 


s 
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easements of necessity,” without which no enjoyment at all would 
be possible (o). 

The tendency of the law to favour easements against the common 
owner rather than easements for his benefit arises from the two- 
fold principle that a man shall not derogate from his grant (/>), 

and that a grant is always construed most strictly amtinst the 
grantor {q). ‘ ® 


508 . Where the owner of two tenements (r) sells and conveys 
one for an absolute estate therein, he puts an end by contract to 
the relation which he had himself createtl between the land sold and 
the land retained, and discharges the land so sold from any burden 
imposed upon it during his joint occupation. The condition of 
such land is thenceforth determined by the contract of alienation, 
ana not by the previous user of the former common owner durimT 
ms common ownership (s). If the grantor intends to reserve any 
right over the tenement granted, other than rights of absolute 
necessity, it is his duty to reserve it expressly in the grant (t). 
\\here a man disposes of part of his land and that part affords 
an accommodation to the part retained, that accommodation will 
upon severance ripen into an easement, if it be such as to be abso- 
lutely necessary for the enjoyment of the part retained («), and the 

ccommodation be such that it is capable of constituting the subject- 

An easement arising by implication of la^y in this manner, 
upon the severance of two tenements or two parts of a tenement, in 
avour of the reserved tenement or part, is generallv spoken of as 
mg reserved by virtue of an implied reservation (h). This, 


per 

see 

15 


<'o- [in02] 2 CIi. oOT, C. A., 

5 T (1879), 12 Ch. 1). 31, 49, C. A. ; Lrdou v. (1899), 

^ (“'■Sl'l “ir through defmetl apertures) ; 

DmJliil'muL 223, per V,'estox, J., at p. 243 ; Kelli v. 

Johnson v ^ Selbohne, L 0., at p. HD ; 

at p. 484 ’ T, .t-'w- (18G6), 35 Beav. 480, per Loid Komilly, M.B., 

wore if n'fBfti. reason for this rule of coustruction is that 

were would always affect ambiguous expressions if they 

tit. 32 c 90 0 ^ f'j P^t their own construction on thorn (Cru. Dig. 

ments, Vol ’x* p ^40 title Deeds axd Otheu Ixstku- 

f, ('8®^)- I Ue G. & ym. 183. per Lord W 
supra ^ ^’'Jl>t'ewler (1867), 2 Ch. App. 478 ; 117/fcl 


ESTBUBY, L.C. ; 
heeldoH v. Burrows. 


[iSOn 2 ***^^^“ ^^^^^UESIGEII, L.J. at p. 49 ; y'au.'if v. iuiow/es, 

Eekewicii J ®ti8, C. A. See also Ray v. Hazeldiney supra, per 

^^n^a iitrVki^n Union Liyhteraye Co. v. London Orariny Dork Co., 

^^Uhiowler PP* ‘t' Bons, Lid. V. 

Dock (Jo Hin T* supra ; Union Liyhttraye Co. v. Loudon Graviny 

p. 221. ’ ‘ Richards v. Rose (1853), 9 Exch. *il8, pjtr Pollock, C.B., at 

Richards v.Rose, supra, per POLLOCK, C.B., at p. 221 ; 
V. Burrows, suj^a, per Thesiger, L.J., at p. 59. 
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howe\ er, is an inaccurate expression, for not only can no easement be 
in stiictness the subject-matter of a I'eservation properly so-called (c), 
but the legal ehect in such a case is to create a new easement by an 
iin died grant by the grantee of the land so severed (d). 

I he rule of implied reservation is founded upon the mere necessity 
of tiie case and the impossibility of admitting that the contract 
according to the true intention of the parties would be complete 
without this implication (c). The extent of the easement thus 
created h}’ necessity is also limited to the bare necessities of the 
case: thus where there are several ways to a land-locked tenement 
the owner of the servient tenement can select the way which the 
land-locked owner shall use, provided the way selected be reasonably 
convenient (/). 


509. The easement of support is not in every case an easement 
of necessity { 7 ), nor is the easement of light although it may be 
essential to the comfortable enjoyment of a room (//)• A right of 
way of necessity is of more common occurrence, for wliere an owner 
grants part of his tenement and the circumstances are such that the 
part granted or the part retained (0 is land-locked, i.e., cannot be 
approached without committing a trespass except by means of a 
way of some sort over the other lands originally Iielonging to the 
grantor, a wa}’ of necessity is created upon the severance {/•)■ 

510. here the accommodation is of the nature of an easement 
of necessity the implication of law which raises the easement is 
founded upon the princijde that a man must do all he can to make 
his grant etlective, and if his grant would to all purposes be 
ineffectual, except on the footing of his retained property affording 
the easement necessary to give the grantee the enjoyment of the 
land granted, the grantor is held bound to submit to this 
easement (/). 


511. Upon the grant by the owner of a tenement of part of that 
tenement as it is then used and enjoyed, there will pass to the 

grantee all those continuous and apparent accommodations afforded 

(c) Durham ami Sitmierlaml Bail. Co. v. Walker (1S42), 2 Q. B. 940, 967, 
Ex. Ch. ; Proud v. Pates (1SG5), 34 L. J. (cH.) 406, 411; and see, generally, 
p. 249, ante. 

{d) See Parker v. Wellsieud (1658), 2 Sid. Ill; Bolton v. Bolton (1879), H 
Ch. D. 968, 972 ; JHieeldon x. Burrows (1879), 12 Ch. I). 31. C. A.; and title 
Deeds and Other Lnstrume.\ts, Vol. X, p. 470. 

If) Wheddon x. Burrows, supra, at p. 44. 

(/) Bollon X. Bolton su/rra ; Holmes v. Goring (1824), 9 Moore (c. P.), 166. 

(ff) Union Lighterage Co. v. London Graving Dock Co., [1902] 2 Ch. 557, C. A. 
and compare Peyton v. London Corptration (1829), 9 B. & G. 725. See Ru'hards 
X. Bose (1853), 9 Exch. 218, and Shulxrook x. Tufnell (1882), 46 L. T. 886, where 
an easement of support for a house was held au easement of necessity. 

(/i) Bag V. Hazeldine, [1904] 2 Ch. 17, where access of light to a room used 
as a pantry, without which the room could not be used for that purpose, was 
held not to be an easement of necessity. 

(0 Clark V. Cogge (1607), Cro. Jac. 170 ; Pinnington x. Oalland (1853), 9 Exch. 

1, 12; Wheeldon x. Burrows, supra. 

fA*) Btarson x. Spencer (1861), 1 B. & S. 571. 584; Clark x. Cogge, supra. 

(1) Pinnington x. Qalland, supra (right of wav) ; Richards x. Bose, sup^ 
^asement of support) ; Bayley x. Great Western Bail, Co. (1884), 26 Ch. D. 4^» 
C. A., per Bowex, L.J., at p. 453. Compare Titchmarsh x. Boyston l\ateT Co. 
(1899), 81 L. T. 673. As to ways of necessity, see, generally, p. 288, 
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by the part retained to the part ^ranted whicli are of such a nature 
that they might form the subject-matter of an easement, and Avhich 
are necessary to the reasonable enjoyment of the property granted, 
and ^yhich have been and are at the time of the grant used by the 
owner of the entirety for the benefit of the part granted. This rule 
is founded upon the principle that a man shall not derogate from 
his grant. There is no corresponding implied reservation in favour 
of the grantor (wi). 

The doctrine that continuous and apparent accommodations upon 
a severance of the quasi-doinimint and f//(u.s‘i-servient tenements 
become easements applies to cases where the severance is efiectod 
by a simultaneous disposition of both tenements, as well as to cases 
where the common owner disposes of the '///usi-dominant tenement 
and retains the quasi-sevyieul tenement (a). 


512. Apparent accommodations mean not only those which must 
necessarily be seen, but those which may be seen or known on a 
careful inspection by a person ordinarily conversant with the 
subject (o). A house upon the i)art of the tenement granted having 
windows overlooking the part retained constitutes an accommoda- 
tion in respect of light; and this accommodation is such that it 
may be regarded as an apparent and continuous accommodation 
which may ripen into an easement in favour of the grantee ( p) as 
against the grantor and all persons acquiring the retained laud 
from him {q) after the date of the grant of the house containing 
the windows, unless the grantor had agreed to sell the retained 
land before the house was granted (r). 

Where there are no apparent signs of the existence of the 
accommodation afforded by one part of a tenement to the other, no 
easement is created. Thus a right of egress and regress to the 
part granted cannot be claimed in favour of the grantee where 
there is no path or visible sign of such a right having been used (*’), 
If, however, there is a made and visible road whicli has been used 
loi the purpose of the part granted, a right of way will be created 
over that road (0. The implication of such a right is strengthened 


Ji)l supra; Allen v. Taf/lor, supra ; Milner's tiafe C 

nK7Q\ ini and Uity Railway, [1907] 1 Ch. 208; Barnes v. Lot 

V 7 ntn * Buxtmborouglt v. Coventry {1882), 9 Bing. 805 ; Phill 


V Tn , ^wuimoorougn v. iyOvehtn/ v i>ir 

• ^ow supra. Comphve Compton liichanh (1814), 1 Prices 2l. 

Seo flifl (tSo"), 1 H. & N. 91G, 922 (see note (5) on p. 251, an 

boo also 0/a"6 V. Harding (,838). 27 L, J. (e^.) 280. ^ 

(No. 1) (1801), 1 Drew. & Sin. 557 (a lessee from 1 
the J^rantor himself). 

\t) Co., Ltd. (1899), 81 L. T. 073. 

J., at Co. (1884), 20 Ch. D. 434, C. A., per Cliir 

. Pp. 441. 442, and per Bo^S'EX, L.J., at pp. 452, 453. 


Sl-XT. 3. 

By Impli- 
cation of 
Law. 


Mc.'inin? of 
apparent 
ucconinioila- 
tioDS. 



256 


Sect. 3. 

By Impli- 
cation of 
Law. 


Kasement 
mav be 

to 

inipJied from 
intention of 
parties. 


(Jrant by 
company. 


Xature of 
prescriptioD. 


Methods of 
claiming 
prescriptiTc 
title. 



> 


Ea.sements axd Pkofits a Prendre. 

b\ the appearance in the conveyance of such words as “ with all 
rights usually enjoyed therewith,” or “with all rights appertaining 
thereto hut probably the mere grant of the land itself without 
pneial vords would carry the right of way (a). The road must 
16 a dehned one made up and running in a definite direction («). 

IS not sutlicient that the retained portion affords an accom- 
modation which has in fact been used for egress and regress 
to and from the portion granted ; for when a man walks over 
ms own land in a particular direction he is not using anything, 
he IS merely going wliere he pleases on his own property {b}. 

513. The rule against derogation from grant may also apply 

vhcie theie has been no previous enjoyment of the accommodation 

m question, if from the contract lietween the parties it must be 

assumed that the grantee has intended to use the land granted 

in a manner for which the accommodation would he reasonably 
necessary (c). 

514. Easements cannot be implied upon a grant of lands by ft 
statutory company where such easements would interfere with tbs 
execution of the purposes for which the company was created (d). 

Sect. -1, Under the Doctrine of Prescription. 

Sub-Sect. 1. — Presrn'jifion (fenernUy. 

_ 515. An easement may be established by a court of law sanction- 
c f upholding under the doctrine of prescription a claim to the 
right tounded upon its enjoyment (e). AVhen a claim to an ease- 
ment has been put forward under this doctrine, and has received 
Jiulicial sanction, the title to the easement is thereby perfected (./)> 
hut, inasmuch as the sanction of the court is given solely upon the 
piesumption that the easement has in fact validly existed before 
le c aim is made, it is not strictly accurate to regard the doctrine 
ot prescription as a mode of creating an easement. It is rather a 
mode of establishing an easement. 

516. A title may be established by prescription in any one of 
three ways— first, prescription at common law; secondly, P[®‘ 
sciiption under the doc trine of a lost modern grant (^/); and thir^* 

•It Co. (1884), 2(3 Cb. D. 484. 0. A.. 

at p em ’ V. i( itliams, [1S‘)7J 1 Ch. 602, C. A., per LJ-t 

(1868), L. E. 3 Exch. 161. per BivOIWEU. 
nf'ir*: {'arHhire v. Gnibb (1881), 18 Ch. D. 616, 622. 

(c) Froleri 
at p. 93 (co\ 

^ ^‘obt to uecessarr light and air to those windows) 
compare Brazirr v. (ikmpoot. [1902] W. N. 162, C. A. 

M CnttcT.^on (1889), 43 Ch. D. 470. C. A., per COTTOX. L.J., at P- 

Beport of the Real Property Commissioners. As to claims hj ^ 
jv ^ preiHlre, see title Commoxs .vxd Rights of CommoX, 

Ivingsion Brewen/ Co., [1903] A. C- -'’***;, 
o City <J Louiton Seo:er\ Commissioned, [*'*• ■* 

(n\ i ^ vi0rindle>f, [1901] 2 Ch. 324. of 

(j) Prescription under the doctrine of a lost mo( 


modem grant is a specie® 


S, M 
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prescription as governed by the provisions of tlie Prescription Act, 

1832(/f). 1 he last-mentioned statute did not take away tlie other 
modes of claiming easements existing at tlie time of its being 
passed (i) ; and it is now the common pi actice for a person seeking 
to establish a claim to an easement to claim it alternatively as 
acquired under each of these three methods (/i). lie can, however, 
only succeed upon one of them, and conseijuently pleads them at 
his own risk as to costs (/). He must, moreover, show clearly in his 
pleadings which of these modes he intends to adopt, so tiiat his 
adversary may be prepared for the case he has to meet, but he 

1 — in the alternative(m). The same principle 

applies in cases where the action is tried without pleadings, so 
that if a party adopts an alternative mode of claiming a right at the 
tual without having previously given his opponent an opportunity 
of meeting that particular new mode of claim, such an opportunity 
will be given by the court (a). 

517 . The doctrine of prescription generally is based upon the Prescription 
presumption of a grant, the common law doctrine being that all 
prescription pre-supposes a grant (o) once made and validly sub- 
Slating, but since lost or destroyed (p). Tlie other forms of pre- 
scription are merely modifications of this doctrine ( 7 ). The 

common law prescription, and is sometimes treated as a prescription at common 
(A) 2 &3 Will. 4, c. 71. 

V Eait ‘n'min ’o'^ra ■ ''' (ISSD. 'i App Gus. 7^0, 8M ; S,nM 

HmanZ’ 'e i ^ Ch. 57(). C. A. ; 

[190S] 1 Ch. 167, 177, 178, 0. A. In this cnae 

evadA tKa i/ . 7 expressed the opinion that a claimant cannot 

interrimtii.n f defences of enjoyment un<lcr a written agreement or 

statutory inndp^ ® by setting up any mode of claim other than the 

J192, 393^0 A Aiw/o//: (Duke) v. Arbuth7iot (18S0), o C. P. D. 390, 

IFAea/on v. Maple it Co., [1893] 3 Ch. 48, C. A.; 

Jiuddinnv u utipra. As to amending pleadings, see 

il) ? ^ ^01 ; Smith V. Baoctcr, supra. 

(^uculayui nOOGl^Oh* v. 

(wV/ZarLl 7^‘ SwiNFEN Eady, J., at p. 497. 

*“J>ra ■ V Valmer v. Guadagni, supra; Smith v. Baxter, 

W at p. 1 ^ 

formerly great particularity in pleading which was 

stage of tlm Y. ^ removed, and liberty to amend pleadings at any 

This libertvhn^^^^^^^j freely allowed on such terms as may be just, 

of pleadinr* arp* Pl^douse of in cases of prescriptive claims, but the old rules 
title Pleading miportance with reference to the costs of the action. Seo 

v.Vooff f Kinyston Brewet'ies Co., [1903] A. C, 229; Lockwood 
(p) ^ D. 50. 64, Ex. Ch. 

hLAOKDUHN fl^f 7* (1882), 7 App. Cas. 633, ;;er Lord 

p. 64 ; pirat ’ Lockwood v. 11 W, supra, per Tindal, C.J., at 

(9) See Commissioners. 

^^iid that the'doctHnp ^ where B uamwell, L.J., 

,, , 0 01 a lost modem grant was merely ancillary to common 

“•L.— XI. 
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presumption in the former instance of such a grant arises under the 
doctrine of prescription from the fact of enjoyment of the right (r). 
It therefore follows that a right claimed by prescription under any 
of these three modes must be such that it could have formed the 
subject-matter of a grant (.s). Nothing which cannot have had 
a lawful beginning can be claimed by prescription (/). Eecourse 
can only he had to the doctrine of prescription in cases where a 
grant of the right is not forthcoming; for if a grant is j^roved and 
its terms are known, prescription has no place (a). 


518. In prescriptive claims the presumption of a former grant 
is raised by proof of long enjoyment, evidenced particularly in the 
case of positive or affirmative easements by acts of user {h) on the 
part of the person claiming the easement or of his predecessors in 
title, and in the case of negative easements by passive enjoyment(f). 
Such acts or enjoyment are, as regards easements and similar 
incorporeal rights, equivalent to the pliysical possession of cor- 
poreal property, an easement being incapable from its nature of 
forming the subject-matter of actual physical possession. 

The reason wh}' the doctrine of prescription is applied in law is, that 
it is the policy of the law to do all it can to quiet titles so as to avoid 
litigation and preserve the security of property (d). Where an open 
and uninterrupted enjoyment of an easement or other incorporeal 
right has continued for a long time, the court will, where such enjoy- 
ment is wholly unexplained, presume, if it be reasonably possible, that 

the enjoyment is referable to a right which had a lawful origin W* 


519. Mere enjoyment, however, is not sufficient to create a 
prescriptive right. The enjoyment must be such as is, or ought to 



ihe Prescription Act had been always understood, and said that the Act J 
did nothing more than shorten the time of prescription in certain cases, 
also Ifiilbert v. Bahy [1909] 2 Ch. 570, C. A. 

r) First Report of the Real Property Commissioners. ^ j 

s) Goodman v. Salla;fh Corporation (1882), 7 App. Cas. 633, , 

Bl.\.CKBUUN, at p. 654; Dalton v. An<jus (1881), 6 App. Cas. 

Selborne, L.C., at p. 795 ; Howler v. Mason (1612), 2 Browul. iy-« 
Coke, C.J., at p. 198. ^ 

{t) Lockwood V. UW(1S44), 6Q. B. 50, Ex. Ch. : Gateward's Caseimt), 
Co. Rep. 59 b; Johnson v. Barnes (1872), L. R. 7 C. P. 592, 604. - i 

(n) Gardner v. Uod<json's Kinf)ston Brewerif Co.y [1903] A. C. 229, per 
Linbley, at p. 239; Norfolk (Duke) v. ArW/irtoi (1880). 5 C. P. D* ^ 

C. A. ; v. Maple <fc Co.. [1893] 3 Ch. 48. 69. C. A. See also 

V. R., [1893] A. C. 104, P. C. ; Bury v. Pope (1586), Cro. Eliz. 
scriptive right to light was allowed as the house had only been built forty y 
(5) Fii-st Report of the Real Property Commissioners. 

c) Ibid. TT- -n cifl r A. 

d) Ihid, See also Fosters. Warblingion Urban Council, [1906] ^ ® ^ ’r,,rai 

per FLETcnER Moulton, L.J., at p. 679 ; Neaverson v. 

Council, [1902] 1 Ch. 557, C. A., where Collins, M.R., atp. 573, , ‘^rting 

was endowed with a great power of imagination for the purpose of suppo 
ancient user. 
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be, known to the owner of the servient tenement( /'). Presumption of 
a grant implies ac(iuiescence by the owner of the servient tenenient(,'/), 
but proof of actual knowledge is not necessary: it is sutlieient if the 
owner of the servient tenement has means of knowledge {h). 

Every presumption is made in favour of long user(0; and 
not only ought tie court to be slow to draw an inference of fact 
which would defeat a right that has been exercised during a long 
period, unless such inference is irresistible, but it ought to presume 
everything that it is reasonably possible to presume in favour of 
such a right (/i). "Where the user is eipially consistent with 
two reasonable inferences, either of which would provide a lawful 
origin for the right enjoyed, the inference of a lost grant will not 
necessarily be drawn (1). 

520 . In all prescriptions, except as regards prescriptive claims 
to light under the Prescription Act, 1832 (/a), the grant which is 
presumed is a grant by the owner of the fee simple of the servient 
tenement to the owner of the fee simple of the dominant tenement {a)« 
The whole theory of prescription at common law militates 
against the pre.sumption of any grant or covenant by anyone 
except an owner in fee {a). For this reason where an easement is 
claimed by prescription it must be claimed in favour of the fee 
simple of the dominant tenement as against the fee simple of the 
servient tenement (5), and no easement can be claimed by prescrip- 
tion for an estate or interest less than a perpetual one (c). For the 
same reason a tenant cannot acipure an easement by prescription 
against his landlord (d). An easement for an estate less than an 


[1891] A. C. 228, 281; Cfippenii Oil Co. v. Kilinhurtih and Diitrtct Jlat'i' 
Tncstm, [1001] A. C. 04, 09; JIaif/h v. IlMf. [1S98] 2 Q. 11. 19. C. A. __ 

(/) Union Lif/littraife Co. v. London Graving/ Doc!; Co., [1902] 2 Gh. ool, oOS, 
C. A. Seo p. 202, 

(g) Stnrffes v. Uridgrnan (1879), 11 Ch. D. 852, 808. C. A. ; and seo Dalton v. 
Awjm (1881), 0 App. Gas. 740, 778, 808, 828, and p. 202, pod. 

(/i) Union fjIglUtraije Co. v. London (Jracinff Dock Co., supra, at p. 509, and 
866 p. 202, 

(i) WhitstaUe Free Fishers v. Gann (1801), 11 G. B. (n. S.) 887, jxr 
Erle, C.J., at p, 412 ; (Joodinan v. Saltas/i Corporation (1882), 7 App. Gas. 088 ; 
Mercer v. Dcnne, [1904] 2 Gh. 534. 

{k) j}fercerv. Denne, supra, per FarwelL, J., at p. 550 ; (lood)nan v. Saltasli 
Corporation, supra ; Tilhuryv. Hilra (1890), 45 Gh. D. 98, G. A.,^>er BoWEX, L.J., 
at p. 118; Moodij \. StecjyUs (1879), 12 Gh. 1). 201, per Fry, J.. at pp. 201, 205. 
(0 Ourdner y, Ilodgsoris Kingston lirewcru Co*, [100*3] A. C* 220, ptr Lonl 

Bindley, at p. 289. 

(w) 2 & 8 Will. 4, c. 71. As to claims to lifflit under the Prescription Act, see 
p. 805, jmt. 



, , ,„d'^o^lorn grant, seo p. 208, post. 

m Maple .fc Co., supra, per Bindley, L.J., at p. 08 
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absolute interest may, lioM'ever, be created by express grant or may 
arise otherwise by operation of lawfc). 

Sn:-SEri'; 2. — P/wr/yfAo/ ut Cbj/o/xoj Ao"-. 

521 . Prescription at common law is based upon a presumed 
grant whieli the law assumes to have been made i)rior to 1189, the 
first year of the reign of Piichard I. By the ancient rule of the 
common law, enjoyment of an easement has to be proved from time 
“ whereof the memory of man runneth not to the contrary,” that is 
to say, during legal memory or since the commencement of the 
reign of Bichard L (/). 

As it is usually impossiiile to prove user or enjoyment further 
hack tlian tlie memory of living persons, proof of enjoyment as 
far back as living witnesses can sjieak raises a presumption of an 

enjoyment from the remoter era {//). "Where evidence is given of 
the long enjoyment of a right to the exclusion of all other persons, 
enjoyed as of right as a distinct and separate property in a manner 
referable to a possible legal origin, it is presumed that the enjoy- 
ment in the manner long used was in pursuance of such an origin, 
whicli, in the absence of proof that it was modern, is deemed to 
have arisen beyond legal memory (//). 

Unexplained user of an easement or other incorporeal right for 
a period of twenty years is also held to be presumptive evidence 
of the existence of the right from time immemorial (i) I hut the 
rule is not inflexible, the period of twenty years being only fn^cd 
as a convenient guide {/*■). It is not, however, necessary in the 
case of a claim bj' prescrii:)tion at common law to prove user 


(e) Kihjwir \. [l‘M)4] ! K. IJ. Aol, 400, (’. A. ^ , 

(./) Co. Litt. 114 b; C/iajiman v. (17o4), 2 Vos. 8pn. oOO. Lord 

Hahdwickk, L.C., at p. dU ; /hdUH v. Dale, [lOdf)] 2 Ch. oTO. on. C. A. ioj 

the (lilleront epochs fixed from time to time as the coinmonctment of 
memory, and for the reasoDS geueiall)’ assigned for the alterations in the date, 
see the I'irst Ke])ort of the Keal Proj)ertv Commissioners, and v. 

(1STS),4 (A 13. 1). 102, C. A., jur Thesiger, L.J., at pp. 170, 171, afflrnie^ 
Du/to, I ^ ^ /.... .v 

common 

Vol. IV.. pp. 484 et seij. 

(//) First Report of the Real Property Commissioners : Jenkins v. 

(1835) ' '• ■■ -- 

L. 

Bai 
101 
been 

have been some evidence ; Anym v. Dalton, 

(/() Johnson V. Barnes, supra. 

(0 First Report of the Real Property Commissioners ; Bealaj v. , 

0 East, 208, per Lord Ellexbokouoii, C.J., at p. 215 ; Cox v. 

(1073), 1 Vent. 237 ; Bartruhje v. Scott (1838), 3 U. & AV. 220, per Aldeeso.v. o., 

• 1 o- ' to 

(A) The period of twenty yeai-s appears to have been adopted in analog) 
the Statute of Limitations (Briyht v. 11 a/A-er'(I834), 1 Cr. Af. & E. ^ 
Parke, B., at p. 217). See Bealey v. Shaw, supra, where Lord piA.®- 
I30ROUGII, C.J., said that less than twenty yeai-s’ enjoyment might or migh n 
afford a presumption of a grant according as it was attended witJi circumat^ 
to support or rebut the nght. See also Whitstahle Free Fishers v. 0 


W. U. U. loii, V.. A., per THESIGER, at pp. no, nx. 

V. Anyus (1881), 0 Aj)p. Cas. 740. As to claims by prescription a 
law to profits a prendre, see title COM.MONS AND RIGHTS OF C 0 .VMOX. 
. pp. 484 tt sey. 

(y) First Report of the Real Property Commissioners ; Jenkins v. 

,1835), 1 Cr. AI. A* R. 877, per Parke, B., at p. 894 ; Bryant v. Foot (15f> ,1 
fj. R. 3 Q. B. 497, J'3x. Cb., per Kelly. C.B., at pp. 505, 500; 

Barnes (1872), L. R. 7 C. P. 592, 604 ; Bailey Appleyard (1838), 8 Ad. 

'01, where Littledale, J., at p. 106. said that if the claim in that case on 
^eii made by virtue of immemonal user, twenty-eight years’ enjoyment wo 

(0 First Report of the Real Property Commissioners ; Bealey v. SAaa’ (IS05) 

^ ^ ^ * 
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for twenty years next before the action in which the claim is 
made(/). 

522. If it is shown that an act of enjoyment has been often 
repeated, and must necessarily have been often repeated, with the 
knowledge of the persons interested in denying tin* right, a strong 
presumption is raised in tavour of the right so exercised {in). 

523. A right claimed by prescription at common law, not- 
withstanding that there is evidence of user or enjoyment tor a 
great number of Years, can he defeated by showing that it did not 
or could not exist at any one point of time since the comiiieiicement 
of legal memory (a). Thus, even though it be shown to have 
originated before the commencement of legal memory, it ma^' he 
defeated by proof that at some subsequent period the servient 
tenement and the dominant tenement once belonged to the same 
individual, and that consequently the riglit was then extinguished, 
although still treated as continuing (o). Again, a prescriptive claim 
may be defeated by proof of the existence of some deed of grant oi 
other document, dated since the commencement of legal memory, 
which originated or was likely to have originated the user (p) ; but 


Sect. t. 

Under the 
Doctrine ot 
Prescrip- 
tion. 


luiowloilge 
of servient 
owner. 

I’laiiu 

defeated by 
proof of 
unity of title 
*ir existence 
of actual 
■nant. 


(1801), li C. D. (x. s.) liST. j>cv Ki:le, O.J., at pp. -112, -ll::. The follmniij; 
ui-tt inst!lnr'^»s of tho iioiloils of oiiioviiicMit which liav»; been held hullicieiit 



- — . (two iiuiulred and tiltv voars enj . . ■ ■ l 

ilnwery Co. (1880), -It) h. J. (cu.) Goo (enjoyment of uir for upwards ol thirty 
years). 

(/) IhrliiKj V. Clue (1SG4), 4 V. & P. o2t). Claims by proscription under the 
Prescription Act, 18:12 (2 & G Will. 4, c. 71), must be made in respect of user lor 
period next before action, see ]). 272, font. 

(m) Jhrtlctt V. Doiroc.i (182.7); d D. & C. GIG. pn- Aimotr. i’-J- p. O.l. 
See, generally, Sturi/es v. llrulyinau (lS7t)). 11 Ch. D. 8d2, SG.j, C. A., 
IhiHon V. (1881), G App. Oas. 741); liolurln \ . Jiimcn (lt)04), 8t) L. i. 

282. C. A. . „ 

(«) l^irst Report of the Real Property Commissioners. Thus, in lluri/ \ . 1 i'pe 



prescriptive right to light - i 7 / //• 

respect of a church which was shown to have been built since 1181). in IIvl mn 
V. Venuy (1884), Id Q. B. I). d()4, dOd, C. A., it was conceded that tho rigtit 
claimed could not bo established bv iminomoriul jirescriiition ut common hiM, 

• a. . 1 •*. « * « •• ^ — ^ 



ri9()‘J]2Ch, 570, o77, C. A. _ ,, 

(o) Rirst Report of tho Real Property Commissioners. ■Notwithstanding the 
dicfum of Martin, B., in H'innln'p v. ihuhpeth (1854). 10 Exch. 5, 8, it seems 
that unity of possession without unity of seisin will not destroy a clanu hy pro- 
scription at coontnoa law. Compare ItiduiviUon \* (/ra/ni/a, [190<SJ 1 iv. 15. 

0. A. As to extinguishment see p. 27G, po-jf. 

[jt) IFe/comcv. 6>fou(18d9), 5 M. it W. dJ)8 ; S. C. (1810) 0 M. A "W. odG; 
and see It. v. Wfstmirk (Tithiiw) (1810), 2 Mood. A R. d05 ; Labrador to. v. A., 
[18‘J3]A.C.10-4.P.C. 


•t 

.> 
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Sect. 4. 

Under the 
Doctrine of 


not if the giant can i)e shown to have been merely in confirmation 
01 a jinor prescriptive right (7). 


Prescrip- 

tion. 

User niiL-t be 
as of right. 


ignorauce of 

servient 

owner. 


524 . The user or enjoyment of an alleged right in order to 
suppoit a 2}iescri2itive claim, under the doctrine of 2n*escription at 
common law, must l)e shown to have been user “as of right 
lavnig ])een enjoyed nec vi, ncc dam, nec precario, neither as the 
result of force, secrecy, or evasion, nor as detiendent upon the 
consent of the owner of the servient tenement (*■). Consent or 
acquiescence on the part of the servient owner lies at the root of 
piescription (t). He cannot be said to acquiesce in an act enforced 
b} mere violence, or in an act which fear on his 2iart hinders him 
fiom preventing (((), or in an act of which he has no knowledge 
actual or constructive (a), or which he contests and endeavours to 
interrupt (/.;), or which he sanctions only for temporary purposes (c), 
or in return for recurrent consideration. 

^ Actual ignorance of the exercise or enjo3Tiient of the alleged 
light will not in eveiy case 2n’event the enjoyment from being as 
of right. There are some things which every man ought to be pre- 
sumed to know (d). Yeiy slight circumstances ma}' put the servient 
owner U2Jon inquiry, and if he neglects to make inquiry it may be 
that knowledge must be imputed to him (r). "Where an ordinary 
owner of land, diligent in the 2>rotection of his interests, would 
have a reasonable 02}portunity of becoming aware of the enjoyment 
h}' another 25erson of a right over his land, he cannot allege that 
it was secret (/ ). If. however, the enjo\’ment be fraudulent or 
siuTe2)titious it cannot su2)2Jort a 2irescri2Jtive claim (7). 


(v) Aihliixjtou V, r/(W( (lT7o), 2 AVm. BI. 088; and compare Carnarvon 
{Lari) V. ViHtboi^ (1844). U M. & W. ;jl8, 842. 

(<■) Co. Litt. ll.j b. As to the ineaiunjf of the expression “ as of right, 36® 
geneially the following caaea v. II «//.rr (1884 , 1 Cr. M. & B- -U ; 

'Iic/ilc V. Jlroir,, (188G), 4 Ad. & Bl. 800, 882, 888; .SYaryf.H v. Ilridqman (1879), 
11 Ch. I). 852, V. A. ; JIannay. PolM, [1000] 2 I. K. 004. 071, C. A.; 
liurroir^ V. Lamp [1001] 2 Cb. 502, 511 ; International Tea Stores Co. v. Hobhi, 

[1008] 2 Ch. 105, 71 ; Uanlner v. Jlvibjson's Kimjston Brewery Co., [1008] A. C. 

2«il« 

(s) Co. Litt. 118 b: .So/omoa v. Vintners' Co. (1850), 4 IT. & N. 5S5; Sturr/es 
V. Jirnlfpnan, sitjira ; L nion Liyliteraac Co. v. l.omlon (.iravimi Dock Co., [1901]- 
Cb. 800, :105 ; atliniied [1002]'2 Ch.'557, C. A. 

(0 Sfnrycs v. Dridyman, supra. See j). 258, ante. 

(«) Ihis fear must, liowever, be of something other than mere 
proceedings. 

(rt) Dalton V. -layas (1881), 6 App, Cas. 740, ptr Lord SelborxE, L.C., at p. 901. 

(5) ICaton V. Swansea Waterworks Co. (I851J, 17 Q. B. 207; Dalton v. Angtnfp 
sapru, per BoWEX, L.J., at p. 780. 

(c) Stiiryes v. Dridyman, supra. 

{<!) Dalton v. Anyas, svpra. 

(e) I'nion Liyhterayc Co. v. London Graiiny Dock Co., [1902] 2 Ch. 557, C. A.» 
per Vaughan Williams, L.J., at p. 500. 

(y ) C nion Liyhtti'Ufie Co. v. London iiraviny Dork Co., supra, per EomEB, L*J'» 
at p. 571. See also Dartridye v. Scott (1888), 3 M. & W. 220, where AlpkRSON. 
B., said that apart from the Prescription Act the court would hare said that a 
grant of an easement ought not to be inferred from any lapse of time short of 
twenty years after the servient owners “might have been or were fully aware 
of the facts.” 

{</) Vnion Liyhteraye Co. v. London Grainny Desk Co., svpra. 


Pakt II. — Creation of Easements. 

525 Enioyment of an alleged right \Yhich has token place with 

the licence of the owner of the servient tenement is not 
as of ri^ht (h). For if a person who claims an easement oi other 
incorpoi°eal right has exercised the right, not in the manner in 
which a person rightfully entitled to it would have used it, hut has 
even occasionally asked the permission of the servient ow iiei no 
title can be acquired under the, doctrine of oi i). ihe^e 

is no such thing as a precarious easement (A). If the seuient 
owner can, whether the dominant owner likes it or not, put a s op 
to the alleged easement, there is no easement at all, because the 
very idea of right which necessarily underlies an easement is 

"\^pavment made from time to time may he evideiice that the user 
of the alleged easement was not user “ as of right (»i), loi one o 
the moat common modes of preventing a user growing into a light 
is to insist upon a small periodical payment hy the person eii 3 oyiug 

the accommodation («). 

526. 'Where an alleged easement is shown to have been enjoyed 
by reason of a mistaken view of the rights of the parties entertamei 
by both the dominant and the servient owner, there is no enjoyment 
as of right upon which a prescriptive claim to the easement can be 
based (o). Where a lessee has exercised a right under the assump- 
tion that the lease authorised his doing so, and the essoi has 
acquiesced under the same assumption, the lessee cannot grounU a 
prescriptive claim to the right upon such enjoyment (p). ^ 

There is no enjoyment as of right so long as the dominant and 
servient tenements are in the possession of the same peison {q). 

527. Continuity of user is also essential (r), for long intervals 
between the acts of user, unless satisfactorily explained, go ar 
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servient 

owner. 
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use. 


Enjoyment 
umler 
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riijhts. 


Unity of 
possession, 

Enjoyment 
must be 
continuous. 



{i) liriyhtv. ]\’all:ei', supra. . 

(^) Burrows v. Lany, supra, per Fauwelt., J., at pp. olO, o . 
precarious? That which dopeuds not on right, but on the wi 
person.” 

(/) Burrows v. Lamp supra. , ,,.>0 . 

(m) Gardner v. Uodysm's Kiuyston Brewery Co., supra, at p. -Jb , compar 

Tickle V. Brown, supra ; Plasterers^ Co. v. Parish Clerks Co., 8U)>ia. ._t. 

^i) Gardner v. //o(/^80u’a Kiuyston Brewery Co., suiwa, pn or 

L.C., at p, 231. 4 / i 

made 

Lawrence 

But see I)e La W’arr (EarC) \. Miles (1881) 

MacGroyyari, [1903] 1 1. R. 92. 

(p) Chamhtr Colliery Co. v. Ilojnvood, supra, at p. oot. , \r e, w 

Iq) Baltishill V. Heed (1856), 18 C. B. 696 ; Onhy v. Gardiner (1838), 4 M. A . 
496; Damper Bassett, [mi] 2 Ch. 350; Outram \. Maude (1881), 

Jiyi,40o; Darhidyev. II anetcA- (1849), 3 Exch. 552. in n n 

(r) IPardv. II arri (ISii'A 7 Exch.838: It. v. .Lo 

^lokoe V. Sivyera (1857), 8 E. & 13. 31 ; Moore v. Bawson (1824), 3 13. A, U. 33J 


264 


Easements and Profits a Prendre. 


Sect. 4. 

Under the 
Doctrine of 
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tion. 


Continuity 

as affecting 

easements. 


Origin of 
doctrine of 
lost grant. 


the right (.s). The period of non-oser of an 

been -nnc! i"fr' <'0'>stant (/), but where it has not 

'"I'O"’'! show that the cessation of the 


TiCfn- xt oci 1 . ■ tuau HJC CtrsSclUUlI U1 lUW 

tenement ^ niterference hy the owner of the servient 


The degree of continuity required differs according as the ease- 
ment to be acquired he affirmative or negative. Tlie enjoyment of 

f capable of constituting an affirmative easement 
'IS s in acts done upon the servient tenement, each of which, 
since It constitutes a direct interference with the enjoyment of the 
1 went owner, is capable of being resisted by legal proceedings as 
\e as )} physical interruption, and gives the servient owner a 
cau.se of action which he neglects at his peril. The enjoyment, 
iowe\ei, ot an accommodation capable of constituting a negative 
easenmnt cloes not in general give any cause of action and cannot be 
in euupted except by acts of obstruction done on the servient 
eneinent (?/). Similarly, acts done by the owner of the so-called 
aominant tenement on his own land cannot amount to enjoyment 

ri capable of supporting a prescriptive claim unless and 

until they amount to actionable wrongs to the owner of the supposed 

servient tenement (.r). 


Sub-Sect. S.—Prcsrnption uu>ler the Ihririue of a lost .}fu>krn Grant 

528. The method of claiming easements under the doctrine of 
u os modern grant («) was the outcome of the facility with which 


hr’Tv cl 


nolGiis V. Vfrn'^J 


(\ P^•Kl. j} v*"'"”;. -■-» J-*. a. -lo; n 

at ij. V; " "'■ * ■' 

li^v -Voore v. /,’«»■,«« B, & C. «: 

Wurd V ' \V ; / 1 i- V *'*■ t'ouiiwre Carr v. luistrr (lS42’i, 3 Q. B, 531 . 

■ mV [1S»1] A. C. iW. a Scotch else. 

Je^el MR "■ v. llone,/ (ISTG), 24 W. E. 603, 

frl // 1 1 C'h. I). 852. 8G4. „ , 

0T5ninoi/f E.J., at p. 8G4. in which case it was held that an aljpg^ 

pa^pjnf^nt 1 a iiqiso upon the dominant tenement gave no right to 

periml of timr"^' actionable nuisance for a sufficient 


no<,,«.r,u f i where a lost modern griuu' 

^avino- o-v'\ maintain a coop in a dam for catching fish,thec p 

IMof upwards of a hundred and tvventv veai-s ; Gassy. Orf^ 

loyOL 2i) O. Ii T) a VI /« ..x* _ • 1 . . • • .1 \s « AfihneA 


18 of 9*- ^ ^ and twentvveai-s; Gassy. 

Cham to air to a' cellar through a deling 

iraw,; A!l~T, T\ [ISOIJ a. C. 228, ami SGGman-Oihhrdy^ 

rio-ht tn X. X ^ ' ''■here a lost grant of u faculty assuring 

llSut to U Dow \v;ift ni'AciiiMoJ . .. t» A ® 


vir>Uf '••^V4V a njoL ^riUill VI U iUUU-ii-i ^ 

ilrV! P®"; P^s'iined ; //ai)//, v. ICes/, [I%9:l] 2 (J. B. 19, C. A., 

ut was i>resumed; Simjjso/t ^ 


j X •• l'*vou»iicu , jjaiyj 

CmoifrnV/ WHS presumed; ^>i;apso/i >.wv«-”; . 

onen Rlnr*’ where a lost grant was presumed of a 

open sluices m time of flood to avoid damage to the dominant tenement 

J awarded but unmade road. As to claims by lost grant ^ 
H ^‘tle Commons and Riguts of Common, Yol. IV., TV- 
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claims under the common laM’ doctrine of prescription were capable 
of being defeated ( 5 ) merely by showing that the right did not oi 
could not exist at any one point of time since the couniienceuient ot 
legal memory (c). By founding a elaiiii on the presumplion of a 
grant at some comparatively iiiodeni date this read> method ot 
defence is evaded, since proof of the non-existence ot the iiglit 
prior to the date of the alleged modern grant is c.r ,//p-i//ii'.si 
immaterial (d). The courts, following their usual rule in lavoiii o 
the presumption that an alleged right had a legal origin wlien pioof 
of long enjoyment can be shown, have readily adopted tins con- 

venient fiction {e). 

529. The courts first laid down the rule that from the user of a 
lifetime the presumption arose that a similar user had existed lion 
remote antiquity. As it could not but happen that m niaiiy cases 
such a presumption was impossible, in order to siippoj „ 

and enjoyment, which the law' ought to have nuestei wi 
character of rights, recourse was had to the theory of lost model 
grants. At first juries were told that from user diirnig Inni 
memory, or even during tNventy years, they nnght presiunc a 
grant. Subsequently they ^Yere told that they not 0113 ’ 

but were bound to, presume the existence of such a lost grant (/ ). 
and now where there has been long-continued possession in 
assertion of a right, the right will he presumed to have liad a legal 
origin, if such an origin was possible, and the courts will 
that those acts were done and those circumstances exis ei \\ nc 1 
were necessary to the creation of a valid title (//). 

530. The doctrine of a lost modern grant is in general only 
used as ancillary to a claim to prescription at common a\\, J’ 
resorted to in cases where for some reason prescription a con 
law or under the provisions of the Prescription Act, cannot 

be adopted (h). . . 1 l ion. 

There is no need to resort to the presumption of a lost 

grant when the facts of the case, so far as they are Uno\Mi, su^p s 

(M First Report of the Real Property Commissioners. 

(c) hlee p. 201, n/ifp. , . 

(f/) First Report of the Real Property Commissioners. H) 

(e) JJryaut v! Foot (1807). L. R. 2 Q. K 101. KSl . Ay^sley v. 

Ch. App. 288. 2 ^ 0 - Oarducr v. 

229. 288. 289; Daltoo v. Anyn. (1881). 0 App. Cus -R). 800. 

Dale, [190!)] 2 Ch. 570, C. A. The introduot.ou of tho fiction 

grant would 

early in tho . 

CominiHsioDov. , .. 

Tho earliest reported decision is J.ema v. i'n< r 1 1 - •• •— /«,,}«,/ 

(/) JJrya)d\. Fool, ei/yim, jicr CocKBUitN. C.J., ^t p- » ^ p,.,,, Com- 

(18^, 3 H. & C. WO, 49G; h'hst Keport of the Heal liopeit> tom 

inissionors. 
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Under the 
Doctrine ot 
Prescrip- 
tion. 


T.cngth ot 
O'cr from 
which lost 
gi'iint is 
presumed. 


When 

presumption 
will be made. 



^8€q.; Htdbert V. Dak, Btiura. ^ . -i Ar,w/., 4 P// v 

(/.) %a„l V. U/ever (1879), 4 C. P. D. 172, 177, C. A. ; and see .ffonnsf!) v. 

hmay, auj/ra; llidbert v. Dale, aiqtra. 
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Sect. 4. 

Under the 
Doctrine of 
Prescrip- 


a much simpler and a more natural explanation (i). The doctrine 

only applies where the enjoyment cannot be otherwise reasonably 
accounted for (/.*). 


tion. 

Kature nii l 
evidence of 
user. 


531. Ihe user must, as in the case of prescription at common 
law, be “ a.s of right ” {/). 

llie evidence of user necessary to raise the presumption of 
a lost modern grant depends upon the circumstances of each 
particular case (m). It is not the duty of a judge to presume that 
a grant once existed when he is convinced that it never did exist (n). 
If the grant sought to be presumed be one affecting the rights of a 
large number of the public, and one of which, if it really ever e-xisted, 
riiere might reasonably be supposed to be some public record, and 
if the period of user be comparatively short, it is more difficult to 
infer the existence of the grant than where it is sought to presume 
a grant by some single and clearly competent owner (o). 

As a general rule the evidence of user necessary to induce the 
court to presume a lost modern grant must be stronger than that 
upon which the court will presume a grant upon immemorial 
user (p). For where the party opposing the claim shows that the 
user did not at one time exist, the presumption of a modern grant 
becomes a more violent inference than the presumption of an 
ancient grant based upon immemorial user (q). Direct evidence 
that the grant was never made would apjiear to be inadmissible to 
rebut the presumption of a lost modern grant raised by the uninter- 
rupted user (r). The presumption of acquiescence is in the nature 
of an estop 2 )el by conduct, which, while it is not conclusive so far 
as to prevent denial or explantion of the conduct, presents a bar to 
any simple denial of the fact, which is merely the legal inference 
drawn from the conduct (s). 


(0 Gardner IIodffRon's Kimjston lirta’cru Co., [1003] A. C. 229 , Lord 
Macxagiiten, at j). 235. 

(/.■) lhid.,pir Lord Lixdley, at p. 240 ; A.-G. v. Horner (18S4), H Q. B. D- 

2-15, 25S ; and compare //. v. J/ndswi (1732), 2 Stra. 909. 

(/) ,So/omon v. lintners' Co. (1859), 4 H. & N. 585, 002; SUmjesY. Brid{rrnan 

(1879), 11 Ch. D. 852,803; Union Lia/iferaae Co. y. London Graving Bock io.t 
< ■> - - - - ■> J . . 


C. A., 


V. ntntjtson, nuuij z cn. (x I, u. A., per I'AKWiaL, o 

See S. C. on appeal, Himpson v. A.-G., [1904] A. C. 470. 

(fj) See ^eaverson v. Peterborough llural CoaactV, [1902] 1 Ch. 557, 

CoLLUNs, M.R., at p. 504. . 

ip) Tilburg V. Silva, sujira, where Bowen, L. J., said : “ If it was a case o 
immemorial enjoyment from time out of mind for which we were asked to uD 
a legal origin, I would strain a point to find it ; but what we have to deal wi 
is a user of .since 1845, and there is nothing to justify us in making suca 
violent presumption as that there is a lost grant.” 

{(j) Tilburg v. Silva, sujfra, 

(r) Angus y. Dalton (1878). 4 Q. B. D. 162, 172, C. A. ; affirmed 

Angus (1881), 6 Apj). Cas. 740, 705; First Report of the Real Property to • 

missioners. See, however, Angus y. Dalton, supra, at p. 20l,perBKETT, 
and CociojUKN, C.J., in the same case. (1877) 3 Q. B. D. 85, at p. 130, where 
views are expressed that such evidence is admissible. U . 

(«) Angus v. Dalton, supra, at pp. 172, 173, jer Tuesioer, L.J. ; seegene^L 
Norfolk {Duke) r. Arbuthnot (1880), 5 C. P. J)., 390, 393, C. A. ; De la 
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632. The doctrine of a lost modern grant is not confined to 

cases of a simple grant by otie person to J 

annlied so as to presume the loss of a charter fiom the Crown ( ), 
the loss of faculties confirming rights (»), tl>o loss ot a gi.ant 
ordinm-ily requiring enrolment, with the further presumption that 
he gSrs exernpt from enrolment and y - awan 

could be presumed (y). Even enrolment o a ® 

lutely necessary, may possibly be presumed (:). ‘ 

charL- from the Crown may also he presumed unde 
doctrine in). Even the waiver of statutory provisions, w Inch iiii ess 
waived would have prevented the existence of the right cluuie , 
may he presumed, provided the statute be not of a general and 

public nature {h). 


Sect. i. 

Under the 
Doctrine of 
Prescrip- 
tion. 


Ctiarter or 
enrolment, 




533 Although the court readily infers a legal origin for the pur- 
JUi sTporting ancient user, it will not infer- an origin which 
would involve illegality (<•). The court will not piesiinie a ost 

modern grant whicl ha^l it ever existed, 7"'*? 
vention of the provisions of a public statute (d). or 

cases where there was no person who could ever have 

grant (/), nor in cases where there was no person or persons tom 

petent to be recipients of such a grant (//V 


Illegality or 
impossibility 


[Earl) V. Miles (18S1), 17 Ch. D. 53o, 391 , C. A. ; and cases of picscril>tive claims 

to the easement of support, p. 319, -.Un -1 •(» v. 

(() Goodtitle d. Parhr v. JiaMwin (1809), 11 East, -IbS. feeo al.o .1. 

iiorner (1884), 14 Q. R. D. 2-i.), ‘203. v ^Vidinson 

. V ,v\ ... wf fr* r rtorill .i O V* \\ UhUfoOff} 


Horner (1884), 14 Q. 11. D* 24o, 2uo. /'Mx, . / v U'ill ittson 

(a) PhiH,,!,: V. IMWIay. [1S91] A. C. ->28 ; v. I\ Mum,,, 

[1897] 1 Q. D. 749. 


1 V4. JJ* lit/. 

(x) JIaiuh V. lIVtjf, [1893] 2 Q. B. 19, A. nQ(v>7 •> K B 

(y) East StonehoHse^ Urban Coiindl v- Wtlloiajhbi/ Jo'os., [19 -J - 

318,perCllANNELL. J., atp. 332. Unaht v. SnvjthUs 

(z) JIaujh V. )IW, supra, per Lindlev, L.J., at j . 31 U But 

(1809), 10 East, 409 ; Dm d. llmmm v. 11 alrrhm 3 B. ^ 

eompare A.-G. v. Moor (1855), 20 Beav. 119; Macdoiujall x. i uniu (1830). 

(a) A.-G. V. >Himpson, [1901] 2 Ch. 071. C. A., per Stiiu. INO, L.J-, ‘^t i . 

Reversed on other points, V. A. [1904] A. t . < >. ^ oUirmed 

{b) Goldsmid V. Great Eastern Hail. Co. (1883), 2o Ch. D. oll,C. A. . alhimeu 
(1884) 9 App. Cas. 027. _ e.. A., 


would have involved tho infringement of an Inclosuie Ac , -> 

Y. Baldwin, suwa. nwom f’K 058.007. 

(e) ir^»8(an/e^v. 7:te(1818),2 Swan 332; /Vr/yv. 2>urt refused to 

{J') Barker v. Itichardsou (1821), 4 B. A: Aid. o<3, 'vn successors 

presume a lost modern grant by a rector who hud no power n„chd(tle Canat 

bviniilcuir> n nf n iAOr nnfiml MSfiinGiit ovev the glebe ipnd , nr a ^ 


372; Stafford,Hri mnnVorcesterahire Canal An/'tyf'-'"''- ."'''"' 2,7454 - 

NaeUatioi (1866), L. E, 1 II. L. 254 ; MW v- (18a2), a li^^ ^ 

{<}) lUhnry V. ^ilva (1890), 45 Ch. I). 118, 1- » /i ’ y 

Ptitrhtfroxitjh Rxiviil Coia<a7, snirra. Couiparo, howe\ei, * 


Peterhorouijh Rural Council, sujrra. Compare 
Goriiorution, supra ; and see pp. 344 , 345, 
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Sect. 4, 

Under the 
Doctrine of 
Prescrip- 
tion. 


Frescnbt.*)! 
grant must 
be a foe 
•simple grant. 


Pleading a 
lost grant. 


Object uf 
Prescription 
Act, m 2 . 


I he court will not readily presume the lo.ss of a succession of 

modem f^rauts {//) ; nor will it ever presume a lost modern grant of 

a light which could not form the subject-matter of an express grant 

01 of a prescriptive claim under the doctrine of prescription at 
common law (/)• 

534. Ihe grant presumed under the doctrine of a lost modern 
giant is an absolute one, by some owner of the servient tenement 
to some owner of the dominant tenement, and it is presumed to 
have been made in respect of the fee simple in both tenements (J). 
Consequently, no easement can he prescribed for under the doctrine 
unle.ss it he a perpetual one (k), and no title is gained by user which 
does not give a valid title against all persons interested in the 
servient tenement (/). 

535. A person seeking to establish a claim to an easement under 
this doctrine should plead a lost grant (m), but need not state in his 

pleadings the date of and the names of the jiarties to the alleged 
modern grant (n). 

Sllt-S'ECr. 4. — I'rrsirij'iiiiii t'liiUr i/te Prcscrijdioii .let, 1832. 

536. The Prescription Act, 18:32, was passed, as its preamble 
declares, for the purpose of getting rid of the inconvenience and 
injustice arising from the meaning which the law attaches to the 

expressions ‘‘ time immemorial,'' and “time whereof the memory 


/i) Tdliirn V. Slim (isuo). -1,5 (’h. I). 08, 122. 123, C. A. 
vO llruant V. Lc/ever (1870), L. R. 4 ( P. 172, 177. 

{,,) hihjimr V. [1904] 1 K. R. 407, C. A. ; Wheaton \. & Co., 

Ll80;j] 3 (.’h. 48, (i3, (A A. 

(A) II htatoH ^ ^ M'lph. <c Co., sopvo. The rule in the te.xt that the presumed 
j;iunt uiKlor tlio doctrine of a lost modern ^rant must bo takeu to have been an 
absolute one has not always been recognised. In Uriifht v. ira/Aer (1834), 1 
Cr. M. iV; R. 211, I’ahke.* R., at p. 221, .slid that user by a lessee for lives, 
though not ellectual towards establishing a prescriptive right under the Pi’C" 
scuption Act, 1832, would j)rior to that -Vet have been evidence to support‘d 
plea or claim by reason of a lost grant from a lessee for lives of the servieut 
tenement to a lessee for lives of tlie dominant tenement, though such a claiuj 
was by no ineaiis a matter of ordinary occurrence ; and in jiractico the usual 
course was to state a grant by an owner in fee to an owner in fee. Lixdlex, 
L.J., in V. Maple tC Co., supra, said that he was not aware of an} 

authority for presuming, as a matter of law, a lost gi*ant by a lessee for years 
111 the case of ordinary easements, or a lost covenant in the case of light ; and 
he said tliat he was certainly .not jirepared to introduce another fiction to 
su})port a claim to a novel prescriptive right, lie also stated that this viewwos 
• in accordance with Jirajlit y. Walker, supra. 

{1) liriijht y. ir«//.f>r, supra, per Rauke, B., at p. 221. 

(/a) Hmith y. Baxter, [1900] 2 Oh. 138. The court, however, sometimes 
permits a lost grant to be pleaded by au’endinent at the trial {Brown v. 
stable Corporation, [1899] 2 Ch. 378, 387 ; Gardner \. Iloilason's Kingston Breicerut 
C'o., [1900] 1 Ch. 092, 601}. ^ 

(a) Palmer y. Uuadagni, [1906] 2 Ch. 494 ; yortolk{I)uke)\. Arhuthnoi (18«0), 

4 C. V. D. 290, 293; uffinned (1880) o C. P. D. 390, C. .V. Pormerly, great 
particularity in pleadings being required, the pel's!)!! claiming the grant was 
obliged to give dates and the names of the supposed gi'antors (see Ilendy v» 
>it€phensoH (1808), 10 East, 55). But since the Common Law Procedure Act. 
1852 (15 & 16 Viet, c. 76), this particularity has no longer been required, a 
circumstance which has removed Uie most obnoxious feature of the fiction. 
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of man runneth not to tlie contrary” (o), ami removing tlie strain 
supposed to be inflicted upon the consciences of 
by the presumption of lost grants (;0. 1'®. 

Sion by a min and his predecessors in title to some tene- 
ment (q) As all prescription is founded on a presumed giant (i), 
Td no grant can be made to an undelined and lluctiiating body ot 
persons (s), no easement or ^Hnsi-easement in fayoiii ot sm i kh 
can be claimed under the provisions of the Act((). 

537. The Act provides (a) that no claim 
law by custom, prescription, or grant to anj w a> (i •' V 

ment, or to any\vatercoiirse or the use of any ^ ^r o e e . oyed oi 
derived UTion over, or from any land or Matei of Hit C » 
being the property of any ecclesiastical or 
way or other matter shall have been actually eu]c^> e l > 1 
clauning right thereto without interruption for the full o 

twenty yeal shall be defeated or destroyed by 

suchpetiod ot twenty years; hut nevertheless such da ni O I y 

defeated in any other way by which it was liable « 

the time when the Act was passed aiul wheie si v , 

matter has been so enjoyed as aforesaid foi 1 1 , ^ -i i„ unless 

Years, the right thereto is deemed absolute and 
it appears that it was enjoyed by some consent « 

expressly given or made for that pui pose b> de t pvprv\ind id) 

This section of the Act applies to easements . , x J (,a 

except light (e). Thus, a right of support by buildings {J ) oi Ian (./), 


Sect. 4. 

Under the 
Doctrine of 
Prescrip- 
tion. 


Enjoj’iiient 
for twi'iity 
years or 
forty years. 


e 
()1 


(o) 2 & 3 Will. 4, c. - t. For the Provisions ot the mhUmg 
claims to jyrofits d prendre^ see p. 343, posty uud title C - . 

Common, Vol. IV., pp. 488 et seq. .. . ^ 

{])) Gardner w. Hodgson's Kingston ISrewerg Co., [U <J 

Macnaoiiten, at p. 2ij9. ^ /-ct • ^rn,l,>sellv hmivi 

{q) ShuWewoHk V. Le Fleming (I860), /aflirined [lOOo] 

(1865). 3 U. & C. 486; Mercer v. Denne, [1 H 4] L R 369. There 

2 Ch. o38,C. A. ; Ramsgate CorporaUvn v. Jkhhng (l.)Ob), — • which 

are two kinds ot prescription, prescription in u ® 

18 generally referred to as prescription in gross, Ls prescription in a 

those whoso estate ho hath, which is generally refened P ease- 

estate (^ufiimv. (1877). 7 Ch. D. 689, 

ments cannot exist as rights in gross (see p. 24->. ante), 
dealt with later only as regards 2 >rofits d prendre (see p. • • W ‘ k 

(r) Oardnerv. Hodgson's Kingston Brewrg to., snpr(t^i\t\. - >> 1 

U Rivers [Lord) y. Adams (1878), 3 Ex. D. 361 . 364 ; and P- 
it) Monnsel v. iLag (1863), 1 H. & 0. 729 ; (1865), 3 11. ^ C. 486. 

(a) Prescription Act, 1832 (2 & 3 Will. 4. c. 71). 8- — where 

(55 ^.-W. V. Esher Linoleum Co., Ltd., [196^ ^ ^ 

Buckley, J., pointed ont that a public way cannot bo acquired 

per Lord Davey, 
I Seluoune, L.C.. 

2jer Erle, O.J., 

ReiVy V. Lames, [1891] 1 Ch. 658, per Glim’Y, J.. at p. 660 ; H h^aton v. 

Maple A Co., [1893] 3 Ch. 48, C. A. 

(/) Lemaitre y. Davis (1881), 19 Ch. D. 281* 

(y) Dalton v. Angus, supra. 
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Sect. 4. 

Under the 
Doctrine of 
Prescrip- 
tion. 


Persons undt-r 
<lisability. 


Keversioueis 


Remainder- 

man. 


a l irrht to pollute water (a), and a right to divert water (M can all be 
claimed under the Acd. 

No presumption is to be made under the Act in favour of any 
claim upon iiroof of the exercise or enjoyment of the rmht or 
matter claimed for any less period of time than the period men- 
loned 111 the Act and applicable to the case and to the nature of 
the claim (c). Pins means that no presumption or inference in 
support of the claim shall be derived from the hare fact of user or 
enjoMiient for less than the prescribed number of years; but where 
t leie aie other circumstances in addition, the statute does not take 
away fiom the fact of enjoyment for a shorter period its natural 
weight as evidence, so as to preclude a jury from taking it, along with 
othei circumstances, into consideration as evddence of a grant (d). 

538 . Ihe time during which any person otherwise capable of 
lesisting any claim to an easement sliall have lieen or shall be an 
infant, idiot, non mentis, feme covert, or tenant for life, or 

dining which any action sliail have been pending and which shall 
have been diligently prosecuted, is excluded from the periods 
of twenty and forty years except where the claim is declared by the 
Act to he absolute (c). In other words, the period of disability is 
excluded from the twenty years period required for acijuisition of a 
/«cfe right to an easement (other than light under s. 3 ), but 
not from any of the other periods. 

But it is provided (_/) that where the servient tenement has been 

held for any term of life or years exceeding three years, the time 

of enjoyment of tlie easement during tlie continuance of such term 

shall be excluded in the computation of the forty 3'ears period, in 

case the claim shall within three years next after the end or sooner 

determination of such term he resisted by any 2)erson entitled to 

any reversion expectant on tlie determination thereof (7). 

where, however, the servient tenement has been vested in a 

tenant for life with remainder in fee simple the time during which 

the tenancy for life was subsisting cannot be deducted from the 

3'ears period, as the remainderman is not a person entitled to 

any “ reversion expectant on the term ” within the meaning of 
the Act (A). 

(a) Wriijhi V. Wiltiams 1 M. & W. 77; Carli/onv. Lovering (1857), 

1 If. & N. 784, 797. 

f) Mason V. Shrea-sbnry and Hereford Rail. Co. (1871), L. R. 6 Q. B. 578. 

(c) Pre.^cnption Act, 1832 (2 & 3 Will. 4, c. 7iy s. 6. See Carr v. 

(1842), 3 Q. B. 581 ; Lawson v. Langley (1836), 4 Ad. & El. 890. 

(d) llanmer v. Chance (1865), 4 De G. J. & Sm. 626, per Lord AVestbURY. L;C.. 
at p. 631. Eor instauces of such circumstances, see Rochdale Canal Co. v. 

(1851), 2 Sim. (x. s.) 88; Bankart v. Tennant (1870), L. R. 10 Eq. 141. 

(e) Prescription Act, 1832 (2 & 3 Will. 4, c. 71), s. 7. See v. inihams^ 

supra; Hale v. Oldroyd (1845), 14 AT. & W. 789 ; Onley v. Gardiner (1838). 

4 M. & W. 496; Roberts v. James (1903), 89 L. T. 2S2. 

(/) Prescription Act, 1832 (2 & 3 Will. 4, c. 71), s. 8. The word “convenient 
occurring in the text of this section appears to be the result of a clerical error 

{Laird v. Briyys (1881), 19 Ch. D. 22, C. A. ; Syynons v. Leaker (1885), 15 Q. B. D- 
629). 

{y) See v. Willia^ns, supra; Onley Gardiner, supra; Lairds. Brigg* 

(1880), 16 Ch. D. 440; Bright y. Walker (1834), 1 Cr. AT. & R. 211 ; 

Skinner (1852), 18 Q. R_J>. 568. 

(A) Symons v. Leaker, supra. 
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Sect. 4. 

Under the 
Doctrine of 
Prescrip- 
tion. 

Enjoyment 
must be as of 
1 iuht. 


539. Except in the case of light (i), user or enjoyment of the 
rioht to an easement when claimed under the provisions o the Act 
must be user or enjovmeiit “ as of right (A). The words iii the 
Act “ claiming right thereto ” have the same meaiiing as the woids 
“ as of right” used elsewhere in the Act, and as used iii cases ot 
prescription at common law (1). Therefore, if an easement oi 
alleged easement is shown to have been enjoyed not openly and 
the manner that a person rightfully entitled would ha\e used it, 
by stealth, or if the person claiming the right has occasionally asked 
tL permission of the owner of the servient or ,;»,isi-serviuit tene- 
ment no title is acquired under the statute, hecause the eiijoyiiiciit 
Cnot been “ as of right ” (m). User at the will and f 

the owner of the servient tenement is not such usei as the i 

requires (n). 

540 There is no enjoyment as of right under the statute wheie 
during the whole of the period the dominant and ^ervieii teme- 

ments have been in the possession of one owner, 
done by him upon the servient tenement are referable o 1 s 
possession of that tenement (o). Nor is there enjoyment as of i ight 
when during part of the period there has been unity 

No easement which can he claimed under s. onainsl 

be acquired by a tenant of the qiiasi-dominaiit enenient a ai si 

his own landlord or another tenant of the latter (q). “ ® 

tenant’s occupation is in the sight of the law that of | ' 

and when the tenant goes on to the adjoniing land of ' i ‘f 

lord he cannot be said to do so as claiming a right in respect o 

the supposed dominant tenement on behalf ot the U-eelio dei the 

supposed servient tenement being the freeholdei s o\\n aiu (0* 

541. With regard to all easements except the easement of 
light (s), as the enjoyment which is pointed out by the statute is an 
enjoyment which is open as well as of right, it seems to follow 


User during 
unity of 
possession. 


(i) For prescriptive claims to the easement of light under the statute, 

^'(k) Bright V. Tra;i-er(1834), 1 Cr. M. & E. 211 i. “V’ w 
aI & El. 369, 382; Onhij v. Oardiner (1838), 4 M. & ‘ 

Bridgman (1879). 11 Ch. D. 852. 863, C. A. ; hdgonr v ^ J., J 

467,-b.A.; T,Lo«s..lIe.Utims),p k- C. A;, 


ingsUm Brewery Co., [1900] 1 Ch. 592. at p. onu ; y 

{m) Bright y. supra; Tickle v. Broivn, supra; see aUo Ordey v. 

Gardiner, supra, at p. 500. _ t .....i tt * t «niTn v 

(ft) Gardner v. Hodgson's Kingston Brewery Co., supra, per ‘ 

L.b.; atp. 231 ; Onle/v. QardirU, supra; aud see MauJ<art v. Isnnaut (IbiO), 

L. R. lOEn. HI. ,, 

(o) Briyhtv. Walker,supra, atp. 219; Onley v. VtO- Onleu v 

\p) Bright V. Walker, sujyra; Damper v. Bassett, [1901] 2 Ch. 3o0 , Onl j V. 

Gardiner, supra. 

4 Ch. App. 133; v. Gadde. ...a, at 

(a) For prescriptive claims to the easement of light under the statute, see 
p. 305, post. 
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Sect. 4. 

Under the 
Doctrine of 
Prescrip- 
tion. 


that no actual user can 1)6 sufficient to satisfy the statute, unless 
uurin" the whole statutory term (wliether acts of user be proved in 
each 3 ear or not) the user is enough at any rate to carry to the 
mind of a reasonable person wlio is in possession of the servient 
tenement the fact that a contiiuious right to enjoyment is being 
asserted and ought to be resisted, if such right is not to be recog-' 
nised, and if resistance to it is intended {t } ; and no user can be 

sufficient whicli does not raise a reasonable inference of continuous 
enjovnient (a). 

ihe Act lias not altered the enjoyment or user hy which ease- 
ments are acajuired, and since acquiescence on the part of the 
servient owner lies at the root of prescription, no man can be 
presumed to acipiiesce in an enjoyment which he cannot prevent. 
Lmjoyment which cannot be physically interrupted and is not 
actionable is not user as of right under the Act {a). 


Relation of 
user to 
notion. 


Effect of 
cessation of 
user. 


542. Tlie periods mentioned in the Act are periods next before 
some action wherein the claim or matter to which such period 
relates is brought into question (b). Consequently, although the 
Act (r) apparently renders the right indefeasible after twenty 
years user, the combined operation of these two provisions renders 
it neces.sary for a person seeking to establish a prescriptive claim 
under tiie statute to prove uninterrupted enjoyment for a period of 
twenty years immediately previous to and terminating in some 
action or suit in which the right is called into question {d). 

In cases where enjoyment as of right is necessary, a cessation of 
user which excludes an inference of actual enjoyment as of right 
for the full statutory period will be fatal at whatsoever portion of 
the period the cessation occurs ; and, on the other hand, a 
cessation of user which does not exclude such inference is not fatal, 
even although it occurs at the beginning or the end of the period. 
The only di&erence, as regards the stage in the statutory period at 
wffiich a cessation of the enjoyment occurs is that if the non-user 
occurs at the end of the period there can be no subsequent user 
to explain it, and the inference of actual enjoyment for the full 
period next before action is more difficult to draw than in other 
cases (c). 


(0 JJoUinHw rov<f//(lS84), 1:3 Q. 13. D. 304, C. A.,;v«‘Li>*dley, L.J., at p.3l5. 
{>') _ . 
(a) Stnnies v. nri<h/,nan (1879), 11 Oh. D. 852 ; Bnjant Lefe>!er (18/9), -l 
C. P. 1). 172. 0. A. : Wimhip v. Hmlspeih (1854), 10 Exeb. 5 ; Sander v. Man^J> 
[1878] W. N. 181. For the distinction between affirmative and iiegativ 
easements ns regards interruption of adverse enjojTnent, see p. 240, ante. 

{b) Prescription Act, 1832 (2 & 3 Will. 4, c. 71),' s. 4. 

(c) Ibid., s. 2. . , 

(fO Ilipiuin V. Van den Berqh, [1908] 1 Ch. 167, C. A.; Parker v. 

(1840). 11 Ad. & El. 788; Wriifhtv. Williams (1836), 1 M. & W. 77; Rteha^ 
V. Fri) (1838), 7 Ad. & EL_69S ; Ward v. Robins (1846), 15 AT. & 'W. 23/, -4^ 
The period is not necessarily the period before the pending action ; it niay. 
the period before any action in which the right was brought into quostio 
(Coopo* V. //«65NfA- (1862), 12 C. B. (iV. s.) 456). 

(e) Hollins Verneip «t/prrt, per Lindley, L.J., at p. 314. Thus in j 

Mitchell, supra, and Loive v. Carpenter (1851), 6 Exch. 825, unexplained non- 
user at the end of the period was fatal to the prescriptive claim. 
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543. No act or other matter is deemed to be an interruption i. 

within the meaning o£ the Act, unless submitted to or acquiesced in Under the 
for one year after the party interrupted has notice of the interruption, Doctnne ot 
and of the person making it or authorising it to be made (/). 

An interruption for one year after the party interrupted has . ’ 

notice of the interruption is fatal to a prescriptive claim under the interruption. 
Act; but an interruption for less than a year is not, wliether it 
occurs at the commencement or end, or at any part of the statutory 
period (( 7 ), and, consequently, where an easement has been enjoyed 
without interruption for more than nineteen years a title will be 
acquired to the easement under the Act, provided that an action 
claiming the right is commenced within a year after notice of the 
interruption (M- The effect, however, of an interruption which does 
not amount to a statutory interruption may be to qualify the nature 
of the easement claimed (i). 

It seems that the mere physical existence of an obstruction is I'liysicai 
not sufficient notice of interruption within the Prescription Act, 

1832 (j), because it is not notice of the person making the same {h), 

A promise given within the year to remove an obstruction^ may 
prevent the interruption of the easement (/). ^ Acquiescence in an 
interruption is a question of fact (»0> hut in order to disprove 
acquiescence it is not necessary to take proceedings or remove the 
obstruction (n). 

Until the full expiration of twenty years the inchoate right is !'''doynwia^ 
not an interest in land nor an easement known to the law (o) ; nor 
until that period has expired will the court interfere to protect it (/j). pcriiKi. 

544. A mere discontinuance of the exercise of the alleged right 
at the will of the owner of the dominant tenement is not necessarily 
an interruption which will defeat a prescriptive claim under the 
Act [q). There must be an adverse act indicating that the right is 
disputed (r), and an actual discontinuance of the enjoyment by 
reason of an obstruction which is submitted to or acquiesced in for 
a year (.5). A discontinuance of the enjoyment due to natural 
causes and not to any act of the parties does not amount to an 
interruption (<). 


, , 2&3Will. 4, c. 71.8.4. 

g) Flight V. Thimas (1840), 8 Cl. & Fin. 2.31, H. L. ; Hollins v. Vernei/ 
(1884), 13 Q. B. 1), 304, C. A. 

{h) Flight V. Thomas, supra. 

(t) MU V. Whyte (1868), L. K. 3 Q. B. 286, 302. 

(;) 2&3'Will. 4. c. 71, s. 4. 
k) Seddon v. Bank oj Bolton (1882), 19 Cb. D. 462. 

0 Oale V. Ahhot (1862), 10 W. R. 748. 

m) Bennison v. Cartwright (1864), 5 B. & S. 1. 

n) Olover v. Coleman (1874), L. R. 10 C. P. 108. 

0 ) Qreenhalgh v. Brindley, [1901] 2 Ch. 324, 328. -i « ni. 

p) Battersea [Lord) v. City of London Sewers Commissioners, [1895] 2 Ch. <08. 
’ 2 } Carr v. Foster (1842), 3 Q. B. 581 ; and see Dare v. Heathcote (1856), 25 
L. J. (ex.) 245. 

(r) Smith V. Baxter, [1900] 2 Cb. 138. ^ 

(«) Blusterers' Co. v. Barish Clerks' Co. (1851), 6 Excb. 630, Lord Ca^p- 
bell, U.J,, at p. 635 (a case of a claim to light xmdor s, 3 of the Act, where 
euloyment as of right is immaterial). 

[t) Hall V. Swift (1838), 4 Bing. (n. C.) 381. 

H.L,— XI. T 
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Sect. 1. 

In General, 

How ease- 
ments trans- 
ferred. 


Sect. 1. — In General. 

545 . An easement may be transferred by disposition inter vivos 
or by will. There is a wide distinction between the transfer of an 
easement actually subsisting prior to the transfer of land, and the 
creation of an easement by the transfer or other disposition of 
land {a). This distinction is not always apparent, because, for one 
reason, an easement cannot be transferred apart from the dominant 
tenement (/>), and for a further reason many easements which arise 
upon the transfer or other disposition of the dominant tenement 
have prior to the transfer of that tenement existed in the form of 
accommodations. 


Under 

Conveyancing 
Act, 1881. 


546 . An easement existing appurtenant to the dominant 
tenement passes with that tenement without the necessity of 
express mention of the easement or the use of general words (y)* 
Notwithstanding this fact, however, it has always been the practice 
of conveyancers to insert in conveyances of land such words as 
“ with the appurtenances,” and, until recently, a long list of words 
intended to define amongst other things all easements appurtenant 
to the land (d). In order to shorten the length of conveyances of 
land (e) it is now provided by statute (/) that as regards conveyances 
made since the 31st day of December, 1881, a conveyance of 
land (( 7 ), or of land with buildings upon it(/i), or of a manor (i)» 
shall be deemed to include and shall operate to convey amongst 
other things all easements appuiTenant to the subject-matter of the 
conveyance. But the foregoing statutory provisions only apply d 
and in so far as a contrary intention is not expressed in the 
conveyance, and they are subject to the terms and provisions of 
that instrument (A-). Their object is to show what general words 



^ («) For easements created upon the disposition of land where no accomm^ ' 
tion of which the easements consist existed prior to the disposition, see p- » 
ante. For easements created upon the disposition of land where such accomm 
dation did previously exist, see pp. 251, 253, a/ae. . , . , 

(6) See Kamjeleijy. Midland Rail. Co. (1868), 3 Ch. App. 306. 311 ; Hawkmi v. 
Rutter, [1892] 1 Q. B. 668, 671 ; Ackroyd v. Smith (1850), 10 C. B. 104, 

(r) Co. Litt. 121, b; Shop. Touch. 89. — VI II. 

(d) See Davidson’s Precedents and Forms of Conveyancing, 1877, ’’ 


(d) See Davidson’s Precedents and Forms of Conveyancing. 

1, p. 231. 

Reck and London School Board's Contract, [1893] 2 Ch. 315, 318. 
\f) ,*1 '.nveyancing and Law of Property Act, 1881 (44 & 45 Viet, c- 41) 
(y) g 6(1). For the dehnition of land, see s. 2 (li.) of the Act. 

ibid., ■ (^^ 2 ). See title Bexl Property axd Chattels Real. 


6 . 



Compare Boltw (1S79), 11 Ch. D. 96S ; Bayky v 13 

Rail . Co. (1884), 2^^ q v. Qrubb (188ih 

Ch. D. 616. 


Part III.— Transfer of Easements. 


275 


are to be taken as included in a conveyance of land where the 
conveyance is otherwise silent (u). They do not affect the contract, 
so that neither party to the contract is entitled to have these 
general words included in the conveyance, unless they are justitied 
by the contract and appropriate to the circumstances of the 

case {h). 

Easements appurtenant to the dominant tenement pass upon 
the conveyance of that tenement by a mortgagee exercising his 
statutory powers of sale (c). 


Sect. 2. — Stamps. 


547 . Every instrument whereby any property or any estate or 
interest in any property upon sale thereof is transferred or vested 
in a purchaser is liable as a conveyance on sale for the duties 
specified in the First Schedule to the Stamp Act, 1891 {d). Ihis 
would appear to apply to a deed creating and passing an easernent 
to a purchaser (c) ; for, among other reasons, the Act is not confined 
to rights only in existence prior to the conveyance or ti’ansfei (/ ). 
Any contract or agreement made in England under seal or under 
hand only for the sale of any equitable estate or interest in any 
property whatsoever is chargeable as if there were an actual 
conveyance on sale of the estate, interest, or property contracted to be 
sold ((/). The word “property” is not defined by the Act, but it 
has been held in relation to the foregoing that it is of wide import 
in so much as the express exceptions are so numerous {h). 

Although there is no express mention of leases of easements in 
the Act, it would seem clear that the provisions contained in the 
Act with regard to leases and agreements for leases are applicable 
to instruments letting or purporting to let easements (i)* 


[«) Re Feck and London School Board's Contract, [1893] 2 Ch. 315. rinnm 
(t) Hid., jier CuriTY, J., at p. 318 ; Re Iluyhes and Ashley's Contract, [IJOUJ 

2Ch. 595, 603, C. A. „ » 

(c) See Born v. Turner, [1900] 2 Ck. 211, per Byrne, J., at p. 21o, a case ot 

tke creation of an easement by the conveyance of a mortgagee. 

(fi) Stamp Act. 1891 (54 & 55 Viet. c. 39), a. 54. See also s. 62. under which 
a deed creating an easement, not being an instrument executed on the occasion 
of a sale or mortgage, would appear to be chargeable with duty ns a convej anco 

(0 Compare River Thames Ctmservatorsv. Inland Revenue Commissioners{\S8G), 
18 a. B. 1). 279. wliich decided that a written licence to construct a jetty was 
hot within the Act, and Great Northern Railway v. Inland Revenue CcmmisstcHers, 
[1901] 1 K B. 416, C. A., where an instrument under seal acknowledging the 

receiptof money paid by mineral owners to a railway company, the enec ® ' 

Was to debar the’ mineral owners from working their mines as Ibey wou av 
otherwise been entitled to do as an incident of their ownership of the 
was held not to be a “ conveyance on sale,” and therefore not chaigea e wi 
duty under the Act. 

( / ) See e.y.. Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 60. 

in) Ibid., 3. 59(1). nonil 1 TT "R 

^ (h) Danuhlan Sugar Factories v. Inland Revenue Commmwners, [moij i ix. 

245,257,0. A. . e i .r, 

Act, 1891 (54 & 55 Viet. c. 39), ss. 75, 76, ii, 78 See ^Is® the 
Act, “Lease or Tack ; and see generally 


257 , 0. A. . O 1 *1, 

(•) See Stamp Act, 1891 (54 & 55 Viet. c. 39), ss. 75, 76, it, 78 See also the 

schedule to the Act, “Lease or Tack ; and see generally Electric 

Traction f'o. v. Inland Revenue Commissioners, {IWl] 1 F. B. 441, C. A, w ore a 
lease of the right of using tramways to a company by a municipal corporation 
was held chargeable with duty under the Act. 


Sect. 1. 

In General. 


Sale by 
mortgsigee. 


Sales. 


Leases. 
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Sect. 1. 

In General, 

Extiugiiish- 
ment of 
easements. 


Sect, 1. — In General, 

’ fiasement may be extinguished by release, express’or 

implied, by unity of seisin, by destruction of either tenement, or 
by statute. ^ There is a distinction in this respect between ease- 
ments the title to which has been perfected by the existence of an 
actual grant or by the decision of a court of competent jurisdiction 
establishing the validit}’ of a prescriptive claim and easements 
the title to which remains imperfect hut a right to which is capable 
of establishment under the doctrine of prescription (k). The term 
extinguishment ” is often applied indiscriminately to both classes 
of easements, but in strictness it is applicable only to easements 
the title to which has been perfected, and the term, when applied 
to the class of inchoate easements, means rather the destruction 
of an expectant or contingent right than the abolition of any 
tangible interest. 


Extinguish- 
ment by 
release. 


Release by 

absolute 

owner. 


Sect. 2. — Release. 


549. Extinguishment by release may be effected either by 
express release (1) or by circumstances occurring from which a 
release must be presumed {m). In all cases of release the com- 
petency of the releasing party is of the utmost importance, and 
in some cases the competency of the released party requires 
consideration. 

As a general rule a release, whether express or implied, must 
be made by a party whose estate or interest in the dominant tene- 
ment is, as regards duration, either greater than or at least co-exten- 
sive wdth the period for which the easement exists («)• ^'here the 
estate or interest of the releasor in the dominant tenement is 
not so extensive in point of duration as the period for which the 
easement exists, the release will not bind persons entitled to the 
dominant tenement in remainder or reversion (o), and on the 


(i-) See Smith v. Baxter, [1900] 2 Ch. 138, 
importance of this distinction. The title to 
complete upon the efiluxion of the periods 
1832 (2 & 3 Will. 4, c, 71). This, however, 
under the Act is not complete until called in 
(/) Lovell V. Smith (1857), 3 C. B. (n. s 
B. & C. 8. 


where Stirling, J., points out the 
easements is popularly regarded m 
mentioned in the Prescription Ac , 
is not an accurate view ; the tiu 
question in some suit or action. 

.) 120; Davis v. Morgan (182dJ, ■* 


(m) Davies v. Marshall (1861), 10 C. B. (n. s.) 697 ; Salamanv. Olovrr (18<5). 
L. R. 20 Eq. 444; Doev. Hilder (1819), 2 B. & Aid. 782, 791 ; Crossley d: Sons, 

V. Lighimvler (1867), 2 Gh. App. 478 ; Moore v. Dawson (1824), 3 B. * 
Liggins v Inge (1831), 7 Bing. 682, 693 ; Stokoe v. Singers (1857), 8 E. & B. » 
Bale V. Oldroyd (1845), 14 M. & W. 789 ; Lawrence v. Obee (1814), 3 Camp, ol* > 

compare Winter y. Brochwell (1801), 6 'East, 30S. . * 

(n) The relevance of the quantum of the releasor’s estate inthedonun^ 
tenement in questions concerning release is only due to the fact that his , 
or interest in that tenement, in order to allow him to eflPect a valid release ot 
easement, must exceed the period for which the easement is created. i-Ued 

(o) Davte y. Morgan, supra (a purported release by a person 
only to a particular estate in the dominant tenement of an imnio®® 
right to water which ex hjpothesi was a perpetual right). 
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termination of the particular estate of the releasor, the easement 2- 

will revive (a). It follows, therefore, that in all cases where a By Release, 
release is relied on as a defence to a claim by prescription to an 
easement all parties whose estates or interests together make up the 
fee simple in the dominant tenement must be shown to have 
concurred in the release, inasmuch as the grant presumed under 
the doctrine of prescription can only be an absolute one (b). 

An exception occurs in the case of a person havdng the statutory Release by 
powers of a tenant for life ; for although the Settled Land Acts, 

1882 to 1890 (c), do not apparently create any express power to 
release easements, a person having the statutory powers may 
indirectly effect a release of an easement by selling it to the owner 
of the servient tenement {d). 


550 . Where the title to an easement has been perfected, an Express and 
extinguishment by release can rarelj^ be effected in any other 

manner than by an express release or by circumstances so cogent 
as to preclude the ^aast-releasor from denying the release (c). 

Where, however, an easement is claimed by prescription or is based 
upon the fact of immemorial user, extinguishment or non-com- 
pletion of the prescriptive claim may readily be presumed from 
facts pointing to an implied release (/). 

551 . An express release of an easement in order to be effective at How express 
common law must be made by deed(y). But where the strict 

legal formalities for the release of an easement have not been 
observed, no person will be allowed to rely upon this non- 
observance, if the circumstances would render such a defence 
inequitable (/i). Thus, if on the faith of an agreement to release 
an easement the owner of the servient tenement ^ has ^ been 
allowed to lay out money, and generally to alter his position in the 
belief that the destruction or extinction of the easement has been 
effectually agreed to, the owner of the dominant tenement cannot 
afterwards enforce his rights under the easement on the ground 
that the agreement was not under seal (0- Similarly, a verbal 


|a) Davis v. Morgan (1825), 4 B. & C. 8. 

J)) See p. 259, ante. 

jc) 45 & 46 Viet. c. 38 ; 47 & 48 Viet. c. 18 ; 50 & 51 Vict. c. 30 ; o2 & o3 
Viet, c. 36; 53 & 54 Vict. c. 69. _ * 

W) Be Brotherton's Estate (1908), 77 L. J. (cn.) 58, 373, C. A. 

(e) ffaruj'e V. iioaers(1828), 3 Bli. (n. s.) 441, H. L. 

(/) See Co. Litt. 264 b; Hillary v. Waller (1806), 12 Ves. 239, 26o ; 

Lovell V. Umith (1857), 3 C. B. (n. S.) 120. ^ , n t 

ig) Lovell V. Smith, supra, per Willes, J,, at p. See also to. Litt. 

264b; compare, howeverp Nwhury v. Meade (1821), 3 Bli. 211, H. L., per 

LordREDESDALE, atpp. 241, 242. ‘ i. u i 

{h) Waterhw v. Bacon (1866), L. R. 2 Eq. 514, where a person who had 

verbally agreed to allow alterations involving the obstruction of light w is 
ekylights was restrained from claiming damages for the obstruction • 

V. Moon (1865), 11 L. T. 623, where a purchaser of a cottage was restrained 
from prosecuting an action against the owner of the servient tenement, 
who had upon a verbal agreement with the former owner of the dominan 
tenement interfered with the windows of that tenement ; Davies v. Mars la 

(1861), 10C.B.(n. 8.) 697. t t? on 

(i) Davies y. Marshall, supra, at p. 710; Salaman v. GZover (187o) U. R. 

Eq. 444; Johnson v. irya« (1863). 9 Jur. (n. s.) 1333, C. A., where a delay 
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Sect. 2. 


By Release. 


M’hcn release 
implied. 


licence to do some act whereby the easement is destroyed or 
suhstantially altered cannot be countermanded by the person who 
ga^e it after it has been acted upon (/). 

is, of course, far more satisfactory for 
tiie owner of the servient tenement, and is construed with greater 

s lie ness against the releasor than an}' implied release or release 
bv law (/,-). ^ 


The extinguishment of an easement by implied release must 
lie based upon the presumed intention of the dominant owner (/). 

an act amounts to an abandonment 
01 \\as intended as such (//(). The intention to release an easement 
will be less readily presumed where the title to the easement has 

nn where the title still remains inchoate (h)> 

it will be less readily presumed from non-user in the case of negative 
easements which are acquired by mere occupancy than in the case 
of positive easements acquired by actual phj'sical user (o). 


whether the title to an easement has been 
destroy perfected or not, or whether the easement is negative or positive, 

easement. mere non-user of a right alone cause extinguishment; for the 

suspension of the exercise of a right is not sutheient to prove an 
intention to abandon it (p). There must be other circumstances in 
the case to raise a presumption of the intention to abandon {q}- 
The duration of the period of non-user is only material as 
one ^ element from which the dominant owner’s intention to 
letain or abandon his easement may be inferred ; and what 
peiiod may be sufficient in any particular case must depend on 
the strength of the other indications of intention and all other 
accompanying circumstances (r). If, however, the period of 


of tive weeks after knowledge of an intention to build so as to obstruct Ik'kt 

particular circumstances not such acquiescence as to dis- 
entitle the plaintiff to relief ; v. hn^e (1831). 7 Bing. *kS2. 

(1807)^^'^East^'308‘^^’ at p. 694; mnter v. Brockwell 

(A) Co. Lit. J64 b. ; “A release in law shall be expounded more favourable, 
accoi iDg o the intent and meaning of the partie:^, than a release indeed, 

^ /A /y^ ; ^^^d shall be taken most strongly against himself/^ 

(l) Ltd. V. Li{/htowler (1867), 2 CL App. 478, 4S2: Moore v. 
aW6on ( 824), 3 B. & C. 332, 338. In the case of light the intention must be 

clear y established {Greenwoo^l v. //f/rnsev (1886), 33 Ch. D. 471). 

(m) Cook V. IJath Corporation (1868). L. E. 6 Eq. 177, 179; and see Midland 

2 Ch. 827, C. L-,Dreu-ett v. Shmrd (1836), 

/ O. o: 4^. 41)0. 

[f900] 2 Ch. 138, 146. Compare Cooper v. 5 fraA^(I 888 ), 

40 Ln. D. 21. 

fo) iVoore V. Rawson, a»/>ra, /ler Littledale, J., at pp. 339, 340. 

\P) Crosshy <t* Sons, Ltd. v. Liyhtowler, supra, per Lord CnELMSfOBD, EC., 
at p. 482 ; II art/ v. Bart/ (1852), 7 Exch. 838, 839 ; Cooke v. Ingram (1893). 68 

(v) Ward v. Ward, supra. 

0 f • V. Chorley (1848). 12 Q. B. 515, 519 ; Millington v. Griffiths (1874). 30 
1^. 1. 6 o ; Mulnlle v. Fallon (1872), 6 I. R. Eq. 458: Cook v. Bath Corporatum, 

V. Smith (1857), 3 C. B. (n. s.) 120; Norbury y. Meade (ISil), 
o iih. 211, H. L. ; Cro^/ey ct Sone^ Ltd. v. Lightouder^ supra; C<^ 
Ingram, supra; James y. SteveMon, [1893] A. C. 162, R C.; 
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suspension of user is of very long duration, it appears that the 
suspension alone may raise a prinid facie presumption of abandon- By Kelease. 
ment to the extent of throwing upon the person seeking to uphold 
the right the burden of showing that some indication of his 
intention to preserve the right was manifested during the period of 
suspension (s). The doctrine rests to some extent upon the^analogy 
of the doctrine which presumes a grant from long user. For if it 
is reasonable that twenty years adverse enjoyment should raise a 
presumption in law of a grant made before the user commenced, it 
cannot be unreasonable, where a party who has acquiied the light 
ceases for a similar time to make use of the privilege so granted 
him, to presume that his inaction was caused by an express lelease 
which cannot now be proved (0* A.s a consequence of this analogy 
the period of twenty years has been adopted by a sort of vuugh 
working rule as the period which will raise a primd facie case 
against the claimant of the easement, for as he _ can only 
acquire the right by twenty years enjoyment, the right ought 
not to be lost without disuse for the same period, and as 
enjoyment for such a length of time is necessary to found a 
presumption of a grant, a similar period of non-user shouul be 
generally necessary to raise a presumption of a release (a), oince 
long enjoyment of an easement over the land of another, which is 
a prejudice to the land, may most reasonably be accounted foi by 
supposing a grant of such a right by the owner of the land, so, 
also, if such right appears to have existed in ancient times, a long 
forbearance to exercise it may most reasonably he accounted foi by 
supposing a release of that right {h). In the first class of cases a 
grant of the right, and in the second class a release of it, is 
presumed (c). There is, however, no hard and fast rule that twenty 
years non -user raises even a primd facie presumption of a 

release (d). , 

The cesser in the exercise of the right may moreover be 
explained in such a manner that the non-user will not anect the by 

question of abandonment in the least (c), if, that is, it can be shown circum- 


Stances, 


supra 


star Omnibus Co„ Ltd. (1902), 86 L. T. 41 ; compare also Hall v. Swift (18:38), 

(s) Crmley & Sons, Ltd. v. Lightowler (1867), 2 Ch. App. 478, per Lord 

CUELMSFOUI), L.C., at p. 482. t 4 ... ■ 1*^0 • 

(t) Moore V. Rawson (1824), 3 B. & 0. 332, per Littledale, J.. at p. d.iy, 

Lmellv. Bmith (1857), 3 C. B. (n. s.) 120; Doe v. Bilder (181J), 2 B. & A . 
782, 791. . .. 

(a) Moore v. Rawson, supra; see also R. v. Citorhrj (1848), 12 U. ■ ‘>- 

lb) Lovell V. Smith, supra, per WiLLES, J., at p. 127 ; Moore v. Rawson, 

(c) Lovell y. Smith, supra. , ,, , 

(d) P. V. Chorley, sujrra, where the court said that it woul e g 

down as a rule of law, or even as a conclusive presumption of that n 

mterniption for a shorter period than twenty years would destroy . ’ • 

suggested that if a mere ceasing to use the easement or a . 

the interruption was relied on, it would not bo prudent for the 3 y y 
such mere cesser or acquiescence unless shown for twenty yeais. 

(e) Hard v. Ward {m2), 7 Exch. 838, where a right of 

used because there was another more convenient way during P 
cesser. 
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Sect. 2. 


Alterations 
of dominant 
tenement. 


if tho ®a,sement impossible or unnecessary. Thus, 

nnrl ® attached to the particular user of a building 

Snd ond easement, he cannot afterwards change his 

“e fthat he b?, nl from his 

the en.! ^ ^ abandoned his right to the benefit of the easement, 
the easement may be extinguished, even though the non-user be 
for a much less period than twenty years (/,). 

bo an intention to abandon an easement may be inferred from 
alterations inade in the dominant tenement or in tlie mode of using 

Ibamir t L substantial, an intention to 

£ n her. n he more readily presumed than where 

£onnt O If “0 precise test of what 

amount of alteration will cause an extinguishment (f) It is a 

do2°ant°^tp?r^ difficulty upon alterations being made to the 
inci'pospd wli "^®‘®.hy ‘he burden of the servitude is 

ment of ,‘^°““ant owner has lost the whole ease- 

usef(m)! ® ^ restrained from making the excessive 

mo^d’p*!!fTJn‘’ '‘“^ration in the dominant tenement or in the 
mode of using an easement is not of such a nature that the burden 


Where 
burden of 
easement 
increased. 


Where 
burden of 
easement not 
increased. 


C fnon^i.llr^"!’ ' J V. Stevenson, [1893] A. 0. 

-of theSandV the 

reauired h^ld nnf + P .,P09e& lor many years when the way was not 

(im) 1 Mood.& E, 382; ioX“mf«(ltTuC b£ 

V. /nffe(mi), 7 Bin- 682, per Tirm’vL P T at t. 6Q3* 

S-sit Slut it'liE'lln" 

UOee (lbl4), 3 Gamp. oU ; Moore v. Rawson (1824), 3 B & 0^332 • comnare 

EcdesmsUcal Commissioners M Emjland v. RTtno (1880 . 14 Ch B 213 C A 

(/<) Moore V. Rawson, «Mnrpr, per Littledale T of ^ a ' i ' v tt 
star Omnibus Co., Ltd. (1902), 86 L.™ . ’ ’ “h'’ 

DlimtaU IroT'fU’t'TZ' “/‘"'‘'urof a shed open in front to the 
K IrJ anVta, a defendant’s land and the plaintiff roofed in the whole 

sLs ^ 1““!® ‘^®, window the only means of access of li»ht to the 

shed. See also Scott v. Fape (1886), 31 Ch. D. 554, C. A., at p 566 Compare 

userof a ri^hT^f'*' ^ d A ’ “io excessive 

user of a right of way was held not to have extinguished the easement by 

ri^huT3'^ ^ Su;»/^ (1838), 4 Bmg. (x. c.) 381 (a case of the natural 

[:loo]°2 ^.^iVs (HgW)!" ^ ~ r. Ba^rr, 

« A ^ f ^ ?25, per Lord Dexman, C. J., at p. 330 : 

, . jP . ^ so alter the mode in which he has been permitted to enjoy this 

altopther'»: and compare CotfereR v 

^7/f^p 7 ®T?.’ TlS-lO), 11 Ad. & EL 759, 772. 

i 1 Q*^ Vincent (li40), 2 Atk. 83, per Lord Hardwicke. 

(m) bee ScoU v. Rape, sujpra; Tapling v. Jones (1865), 11 H. L. Cas. 290. 
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of the easement is substantially changed, or the burden on the 
servient tenement materially increased, the easement is not By Release 
destroyed in consequence of the alteration {n), and there appears to 
be no difference between the amount of alteration which will 
involve the loss of the right when acquired and the amount of 
alteration which will prevent the acquisition of the right (o). 


Sect. d.—By Unity of Seisin. 

554. Easements are often said to be extinguished by merger (;>). irnty of 
It would be more correct, however, to say that they are extin- 
guished by unity of seisin {q), for the term “merger’ is not properly t-iiscment. 
applicable to easements, as it applies in strictness only to the 
annihilation by act of law of vested estates (r). _ Easements are not 
estates, although the law has attributed certain characteristics to 
easements on the analogy of estates in realty (.s). The teim 
“ extinguishment ” is more appropriate, since it more especially 
denotes the annihilation of a collateral right or interest in the 
estate out of which it is derived (()• Extinguishment by unity oi 
seisin of easements, whether created originally in perpetuity or foi 
a limited period (u), takes place upon the dominant and servient 
tenements becoming united in the common ownership of the same 
person. "When one person becomes seised of both tenements all 
easements over the servient tenement are thereupon extin- 
guished (a:). This occurs for the most part only in cases where 
the common owner is seised in fee simple of both tenements (a). 


IIIUUWO 

oOO ; following Sroft v. 
(1845), H M. & W. 789; 


(n) names v. Loach (1879), 4 Q. B. D. 494, 498 (easement 
destroyed by setting bacK tbo walls and opening new windows of i 
in the new walls) : Andrews v. Waite, [1907] 2 Ch. oon • following SroH 
Pape (1886), 31 Ch. D. 554, C. A. ; Hale v. Oldroyd { 

Harris v. Flower & Sons (1904), 74 L. J. (cn.) 127. 

(o) Andrews v. iratfe, supra, per Neville, J., at p. 509. \r v 

(p) See Thomson v. Waterlow (18G8), L. E. 6 Eq. 30, per Lord Eomilly, M.K. , 

fq) niuslky T. Tomfsan (1799), 1 Bos. & P. 371 ; Buchby v. ^ 

Taunt, 311, the marginal note to which case does not agi'oe wi 
reported ; see 16 E. E. 508, n. 

(rj 6Cru. Dig.tit. 39, s. 1(1). 

(8) See p. 238, ante. 

(f) 6 Qm. Dig. tit. 39, e. 1 (4). 

(«) JOynevor {Lord) v. Tennant (1886), 32 Ch. D. 3/5. tt ■ t , Willinms 
(x) ci Litt. 313 a-, Buchh,, v. Cote (1814), 5 Taunt. 311 v. JUIUam 

(1007), Noy, 119 ; James v. P/an( (1836), 4 Ad. & El. |49, for 

B. V. Hermitage {Inhabitants) (16921, Carth. 239 ; Ecclesiastical “'7"/-, 

England y. Kino mm 14 Ch. 6. 213, C. A.; Beddmgton y. Atlee (188,), 

36 Ch. D. 317 ; Richardson v. Graham, [1908] 1 K- B. .19, C. • -.^fj^ermsh- 
(a) See Co. Litt. 313 a, 313 b. The true view is fee 

nientby unity of seisin is only effected where the seism is Oomnaro 

2''’’ “I “Te Si 'tha^X™ 

James v. Riant, supra, where it is said, at p. /6l, 'Ve a o 
there is a unity of seisin of the land and of the way over t e g„snen(led 

the samo person, the right of way is either extinguish thH*wiiY.” 

according to the duration of the respective estates in the lau V C at 

See also Simper V. fWep(1862), 2 John. & H. 55.5, per Iage 

p. 663, and Richardson v. Graham, [1908] 1 K. B. 39, C. Foleu 

L.J., at p. 46, said that he could not see how the case o P 
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By Unity 
of Seisin. 


Enjoyment 
after unity 
of seisin 
referable to 
ott-nership. 


Ownership 
of both 
tenements for 
different 
estates. 


Unity of 
seisin without 
unity of 
possession. 
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Hip® extinguislimenfc of easements by unity of seisin, like 

the doetune of implied release and abandonment, is based upon 

owner; but it has acquired its 
nduiduahty by reason of the comparative certainty of an extin- 

oUibliment being efiected by implied release when both tenements 

come into the absolute ownership of one man. In such a case no 

ciilbculties arise as to the rights of remaindermen or reversioners of 

eUher tenement nor is any easement of such a perpetual and 

inding nature that it cannot be disposed of by the owner of the fee 
simple {b). 

555 . When the servient tenement has come into the ownership 
of the dominant owner all acts which he may do upon the former 
tenement are referable to his ownership of that tenement and not to 
the former right which he had as an easement (c). If it is alleged 
a ^ a^ man and his ancestors have been in possession of two 
adjoining closes, and a prescriptive claim be set up for an easement 
over one of them, the prescription is self-destructive; and if the 
c OSes were let to different tenants, and from time immemorial a 
cause^^a 3 " been built over one to the other, by which the tenants 
have passed and repassed, although the causeway be a road in fact, 
there can be no right of way in point of law, for no right can exist 
in the owner independent of the fee simple (d), 

effect of a union of the ownership of the dominant and 
Mivient tenement for different estates is not to extinguish the ease- 
ment, but merely to suspend it so long as the union of ownership 

revives^(c)^ severance of the ownership the easement 

557. Unity of seisin of the dominant and servient tenements 

-^1 possession and enjoyment does not 

of an easement of light as against the 
tenant in possession of the dominant tenement ( / ). Thus, if the 

dominant tenement be in possession of a lessee the acquisition by 

® freehold reversion to the^ dominant 

tenement will not extinguish an easement of light during the con- 
tinuance of the lease (9). This rule is founded partly on the 
pculiai nature of prescription in the case of light which need not 
he founded on user as of right, but it is not clear whether unity of 
seism may destroy other easements wit hout unity of possession and 

“ ““‘'lority foi- saying that where the unity of 

(c) Uhalleij V, Tompson (1799),! Bos. & P. 371 r;er Eyrp D T 37fi- 

vi) W naney v, lompaon^ supra. ^ 

pp. 563*^6^ 2 John. & H. 555, per Page Wood, Y.-C., at 

Foil tpra!''^'^ ^ Simp^ r. 

y C.J.,atp.43: Fodson 

i *-^1^ “ -Vor^a/i, [1906] 2 Ch. 406, C. A., 

5m 5 «om. Alor^fon V. /Var, [1907] A. C. 425. ^ 
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enioynient (h). On the other hand, unity of possession without 
unity of seisin will never extinguish an easement (0- 

Sect. 4 . — By Statute. 


Sect. 3. 

By Unity 
of Seisin. 


558. An easement maybe extinguished by Act of Parliament (k). 

This may be effected directly under the exi)ress provisions of the easement by 
statute (0> or indirectly as an implied provision (»0 ; or it may statute, 
arise as the indirect consequence of the Act by the exercise of statu- 
tory powers bestowed thereby (n). Thus, easements may be extin- 
guished, either directly or indirectly, by the Elementary Education 
Act, 1870 (o), by the General luclosure Acts (p), by private Inclosure 
Acts((?), by the Lands Clauses Consolidation Act, 1845 (a), by the 
Railways Clauses Consolidation Act, 1845 (5), by the Thames 
Embankment Act, 1862 (c), by the Waterworks Clauses Act, 1847 (d), 
and by the Housing of the Working Classes Act, 181)0 (c). 


Ih) Buckhyy. Cotes {1814), 5 Taunt. 811, where ALmnoN.^D, C.B., at p. 315, 
said that a right of way was not extinguished by unity of seisin because the 
dominant tenement was subject to a lease. The Court of Coiiiinon i ieas» 
however, expressed a decided opinion against this view, and it was abandoned 
by counsel; see also Simper v. Foley (1862), 2 John. & H. 555. 

(i) Co. Litt. 1136; Canham v. Fisk (1831), 2 Cr. & J. 126 ; Thomas v. Ihomas 
(1835), 2 Cr. M. & E. 34. There are numerous dicta to tho eh'ect that unity ot 
possession is suflBcient to cause extinguishment. The word “ possession must 
be taken in a broad sense to mean “ possessed of an estate in fee .simple. h or 

• ?. .1. A .t • * .1 * 1 .. i> %r I'nrnrtfinn 


iu. v^umpary gsueraii 

sm V. Stott (1812), 16 East, 343. 

[k) Turner v. Crush (1879), 4 App. Cas. 221 ; see also tVhite v. lieeces (1818), 
2 Moore (o. P,), 23; Holden v. Tilley (1859), I F. &F. 650. 

(0 E.g., as in luclosure Acts. , . . , 

(m) Yarmouth Corporation v. Simmons (1878), 10 Ch. V. 518 (a pier erected 
under statutory powers, the erection df which necessarily involved tho obstruction 
of a right of way from a public road to the seashore) ; New II iitdsur Corjioration 

V. Taylor, [1899] A. C. 41, 49. o , nu , , o 

(n) See, for instance, JSmsley v. North Eastern Rail. Co., [1896] I Cn. 418, 
429, where an injunction to restrain a railway company from building so as o 
interfere with light was refused upon the ground of the company s stahitoiy 
powwB. Compare Wells v. London, Tilbury and Southend Rail. Co. (18//), o 

Ch.D.126,0.A. . 

Jfi) 33 & 34 Viet, c, 75; see Clark v. London School Board (1874), 9 Ch. App. 
120. See also title Education. 

180 

rton[ lo^uy, •i-'. ’ 

ishire {Maujuis) (1836), 

V. CrtM//, 

(9) See. €.g., Logan v. Burton, sujyra; Harber v. Rand, supra; R. v. Hatfield 

(/jkiKar/fa) 0 835), 4 Ad. & El. 156. 

(«) 8 & 9 Yict. c. 18 ; Clark v. Lor. 

V. i>«u,'«ou (1875 , I 

V, Harromte 
Blackwall 
Oo, 

ivT. n Kju. u. 110. oee also iv 

b-4 (cu*) 3-7^^^’^' V. Metropolitan Board of Marks (1864), 33 

see Re Harvey and London County Council, [1909] 


l^no^nviet.c.17. 

, Viet. 0. 70; 
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Sect. 4. 

By Statute. 


Easements and Profits a Prendre. 


camWouuS^ inconsistent with the 

an estinc-uishmenUHi?pr‘^®'’ ' the result is that 

nu„uisnment of the easement by implication occurs (/). ' 


Definition of 
right of way. 


Classification 
of ways. 


Part V. Particular Easements. 

Sect, l.— Rights of If ay. 

Sub-Sect. l.~Dtfinition and Nature. 

another person\o) maVh?*^ to traverse the land belonging to 
way is publ.^ XivatlTs { n 0 / private (h). Whether a 

on reputation (i).^ A public riehrof°wn°^-^““'^’-‘'‘u‘^ depends greatly 
to all the King’s subjLts and^is 's a right of way common 

is not an easement • if K « i r ^ highway (/c). A highway 

tion of the surface of the lln rfw °th ° 

repassing, whereas in the poop pf Purpose of passing and 

the land remains in thp op • easement the occupation of 

ruent (r rpidUe iiVhf °^"fr subject only to L ease- 
the servient tenement L n m ‘^oduod as a right to utilise 

dominant tenement for some'^un*- the 

ment of the dominant fpnp Prupose connected with the enjoy- 
tenementfm) tenement, according to the nature of that 

560. The classification of nrivate vmEto pf i ■ u 
formerly reffardpd riQ Af itriTArN lights of way which was 

There are ^no exit PnTp^ ““ P^-‘«=tical utility (n). 

every private ripht of 

y puvate light of way must fall, as was formerly supposed (a). 

.W ForWs ^26, 527. 

With rights of way, see EncycloDiedia^'^T'^^’ in connection 

ih) A public right of wa^wai PP' 505-528. 

private right of way as “ chimin private ” • see To T ** common ” ; a 

(i) Austin's Case (1672), 1 Vent 189 • 1 u ^ 

Bturaclough v. Johnson (1838), 8 Ad & kl S ^ ®®® 

14 East, at 331, n. ^ ® El. 99 ; A,cAoffa v. Parser (1805), cited 

v?Ph«^Ti892]^1 Q Cairns, L.J., 

Sei 1 Tenn Eep. 560, 570. 

(f) Eor judicial dfcta from which the nature of a nr,Vof • v. ^ 

asish CK d' 4^^^ (*«««). 1 

a kinds of ways ia our ancient books. First, 

which is caUed actue ab agendo; and thK vnlga“riy is eyed"™? horseway, 
because it is both a foot wav which waF; tli« ® called pacAe and prime way, 
drift, vay also. The thirf Is or tfiSn/rd ® u” 2>"mr way, and a packe or 
also a cart etc” (Co. Litt 561 A mmao’ ^optams the other two, and 

Stephens (1836), 7 C. & P,'570)' includes a footway (Daines v. 

(a) Ballard v. Bysm, supra, where Mansfield C T oej ■ f o. 

out the bareness of Coke’s definitions, s^dTh ^ Vrao'„ t'’ ^f7a 


may 
Vi liar 8 
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The nature and extent of the right depends upon all the c.rcum- 
Btances of each particular case, and the former rigid classifications 
no longer suit the various kinds of ways as they are now regarded 

by our law. 

561 . The distinction, however, between general and limited < 
rights of way is still of some importance (/i). The term “general 
right of way ” is applied to private rights of way upon winch 
there are no restrictions other than the necessary qualifications 
which nature or the law requires with regard to all private rights 
of way The term is misleading in that it is more applicable to a 
nublie highway for all kinds of traffic (<■) than to a private right of 
■way, which is necessarily qualihed by law' in several respects ; tor 
all private rights oi way, no matter how' general they may be, can 
only be used by the owners and occupiers of the dominant tenement 
and their licensees (d), and for some purpose connected with the 

dominant tenement (c), and, in the great majority of cases, only for 
the purposes of the dominant tenement as that tenement existed at 

the time of the creation of the easement (/). ^ • 

The true significance of the term “ general right of way lies m 
its use in contradistinction from the special limitations expiessed 
or inferred upon the user of any particular right of way over 
and above the limitations thus imposed by the general law. 
Thus, special limitation may be placed upon the user in respect oi 
time; for instance, the user may be limited to certain times in 

or adt^u5” (wbicli presumably was iutended to represent the fullest right, 

and which was the most analogous to the modern 

purposes) “ over a farm with, carts to bring homo his tithe, but bo can us 

for no other purpose.” 


SBCT. 1. 

Rights of 
Way. 


loneral 
ights of way 



V. Marlowe (1792), 4 Term Rep. 717, 718; Thrower's Case (1^'-)’ ^ J 
208; Battm v. Gedije (1889), 41 Ch. D. 507 ; Brochhhank v. ll.mj ^ 

Ch. 344; Farnuhar v. Newhuru Rural Council., [1909] 1 Ch. l-» ^ ■ 

Ahr. 7th ed., p. 215 ; 3 Cru. Dig.. 4th ed., p. 85. As to rights of wav toi 
perambulation 8 > see Qoodday v* MicheU (1595), Cro. Eliss. 4-11 ; laylor et’ y 


compare Ifoteler v. Bristow (147(5), l. 15. lo ii>uw. •*, lux. io- • • V -p 

V. midman (1698), 1 Ld. Raym. 405, 407 ; J/arrop v. Hirst (1868), U. it. 
4 Exch. 43. For customary rights of the foregoing nature genera y, see 
Custom and Usages, Vol. X., p. 243. Compare generaUy, Ahercrombp v. l-ermoy 

Town C(7mmM8taner«, [19001 1 I. R. 302. ^ TT,^T.TTr*vo 

(c) Highways may he limited to particular kinds of traffic ; see title H > 

Stheets and Bridges. 

(d) See p. 293, po«<. _ . oj 77 /:i 7 ^ 

(e) Harris v. Flower & Sons (1904), 74 L. J. (cn.) 127, C. A. ; 

(1864), 16 C. B. (n. 8.) 81 ; Williams v . Jam^s (1867), L.R. 2 C. I • ot / , 
v. TFarcZ (1696), 1 Ld^. Raym. 75; Howell v. Kitiff (16i4), 1 Mod. Eep. 190, 
Finch V. Great Western Rail. Go. (1879), 5 Ex. D. 254. 

(/) See, for instance, Baijley v. Great Western Rail. Co. (188 ), A A 
434, C. A. ; Comem y. Rose (1871), L. E. 12 Eq. 366. ^Compare I' inch j Great 

Western Rail. Co., supra; United Land Co. v. Great Eastern Rati Co., supra. 
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Sect. 1. 

Rights of 
Way. 


Co-existent 

private way 
and highway 


EASEilENTS AND PkOFITS A PrENDRE. 

the claj ((7), to certain seasons (/t) or periods (0, or to the duration 
of the purposes for which it was created (k). It may be limited also 
in ^spect of the part of the area of the servient tenernt 0^ 
which 1 may he exercised ( 1 ). Another and the most common 

he “ ^*i‘ch the way may 

be used, that is to say, in respect of the nature of the traffic (m). 

In this respect it may he limited to foot passengers (a), to men 

driving ca tle and other animals (o), to cL-riages and wheeled 

animals (p), to agricultural 
tiafhc(7) 01 to tiaihc of some other particular nature (r). The 

user of the way may also be limited in respect of its special 

purposes (s), or of the persons who are entitled to use it (f). ^ 

I he owner of a right of way cannot in general use the way for 

the service of tenements other than the dominant tenement, that is 

to saj , he cannot use the way to go to the servient tenement, and from 

a SO to points between the servient 

and the dominant tenement (r). Moreover, it has been said that he 

must enter the private way at the usual and accustomed part {x). 

A piivate light of way and a highway may co-exist over the 

(/,) Instauces of nghts of way limited to particular seasons of the year are to 
ttthf See^^'p dealing with the tithe owner’s right of carrying away the 
16071 f f d uV (',KS5), 2 Lut. 1313; Shapcott y. Mug/^d 

(t)IIolhmy. fen<ey (1884), 13 Q. B. B. 304, C. A., where a ri.>ht of way 
was claimed for car mg away feUed timber at intervals recurring about everj 

twelve years; see also wow v. (1864), 5 B & S 1 ^ 

(k) ^^rdky v. St, Pancras Guardians (1870), 39 L. J. (cn ) 871 ' 

Pa l Ir n8f4W6^*r^R 7 ^ ^iourhridije 

Compare 087^2^5 wT '^SW^y'iVrife If 

Offices a,., Ltd. (1906), 22 T. L. I O^T. ’ 

(18^), 7 R & C ^ (ilar,ims) y. Coyney 

|o1 fnm°onT'Zts,qfr ^ Q’ 

ip) Ballard v. Dyaon (1808), 1 Taunt. 279. 

M Cowling y.H^ginson 0838), 4 M & W. 245 ; Bradburn y. Morris (1876), 
(1875), 1 a!^i)^3^’’c C'ommoHfi Conservators v. Dixon 

{r) Durham and Sunderland Pail. Co. v. Walker (1842), 2 Q B 940 Ex CIi 
Commo/w Con«eri-a(or5 v. Dixon, supra; Bradburn v. Morris, supra; Cowling T 

.fi^w/ifj;wo7i, 5M;>ra, perLordAuiNOER, C.B., at p. 256. ^ ^ 

V Bruntm v Hall supra. Compare, however, BaxendaU 

V. North Lamheth Liberal and Radical Club^ Lid.. [19021 2 Ch 427 

7 '^1"^ ^ Brailburn v. Morris (1876), 3 

Oh. D. 812, 0. A. ; htnch v. Great W estern Pail. Co. (1879), 5 Ex. D. 254 • Skull v. 
Olenuter (1864), 16 C. B. (n. s.) 81 ; Dand v. Kingscote (18401 6 M tfe W 174' 
Za.^o« V. Ward (1696) 1 Ld. ^ym. 75 ; WilliarJ,. t/aier( 1867) i E 2 C. R 
on, litmbl&lon and Putney Commons Conservators v. Dixon suora- Harris y 
Flower & Sons, Ltd. (1904), 74 L. J. (cH.) 127, C. A. ’ ^ ' 

8 Exch^isr" ’'■ ; Bmrning y. Burnet (1852), 

sif/l '26. per CUAMBRE, J., at p. 132 ; but see 

1 ^ tie ^'’en (1855), 16 C. B. 42. The rule is different 

m tne case of highways {Marshall v. Ulleswater Co. (1871), L. E. 7 Q B 166 172 ■ 

Berrtdge v. Ward (1860), 2 F. & E. 208; affirmed (1861), 10 C. B. (ir. s.) 400). 
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same road (y); and the acquisition by the public of a highway i. 

over a road in respect of which a private individual enjoys a right Rights of 

of way does not necessarily destroy the latter’s easement (2). Nor ^ay . 
does the extinguishment of the public right of way necessarily 
extinguish the private right (a). 

Sub-Sect. %— Rights oj Way existing hy express (hant. 

562. If a right of way be claimed under an express grant which Nature and 
is actually existing, the nature and extent of the right depends 
upon the proper construction of the language of the instrument 
creating it (/)). It is for the court to put the true construction upon the 
words used in the grant (c), guided, in the absence of any clear 
indication of the intention of the parlies, hy the maxim that a 
grant must be construed most strongly against the grantor (d). 

The construction of the grant depends on the circumstances 
surrounding the execution of the instrument (c). Thus, a grant 
of a right of wayj)e/* se and nothing else may be a right of foot- 
way or a general right of way or a right to any other kind of 
way, according to the circumstances of the case(/'). Amongst 
these circumstances the nature and description of the lands or 
buildings comprising the dominant tenement {g), and the nature of 
the locus in quo over which the right is granted as it existed at the 
date of the grant (/:), are always very material considerations. 


V. //a?i(1841), 1 Q. B. 792 ; Wood v. SUnirbridge Rail. Co. (ISG-i). 10 

'• B. (N. 8.) 222 ; Milner's Safe Co., Ltd.v. Great Northern and City Railway, 

190/] 1 Ch. m, 220. See title Deeds and Other Instruments, Vol. X., 
'P. 361. 470 Ktf fKo and 


563. The right granted may be a right of way hy the means of 
access existing at the date of the grant (i), or may he a right of way 
to or from any point of the boundary of the dominant tenement {k). 

{>/) BrownliAV V. Tomlinsm (1840), 1 Mun. & G. 484,480; R. v. C7«.j%(1848}, 
12 Q. B. 515; A.-Q. v. Esher Linoleum Co., Ltd., [1901] 2 Ch. 047. 

( 2 ) Bunran v. ioucA(1845), 6 Q. B. 904, 915; R. v. Charley, supra. 

(a) Wells V. London, Tilburi/ and Southend Rail. Co. (1877), 5 Ch. D. 126, C. A. 
(t) \Viniams V. James (1867), L. R. 2 C. P. 577, 581; United Land Co. v. 
Wat Eastern Rail. Co. (1875), 10 Ch. App. 586, 590 ; Cannon v. I'illars (1878), 8 
D. 415, 420; New Windsor Corporation w Stovell (1884), 27 Ch. 1). 6()5, 07 2 ; 
Brwtonv. Han{\m), 1 Q. B. 792 ; Wood v. Stmirbridge Rail. Co. (1S64). 16 
h. B. (N. 8.) 222 ; Milner's Safe Co., Ltd.v. Great Northern and City Railway, 
L190g 1 Ch. m, 220. See title Deeds and Other Instruments, Vol. X., 
Pp* 361, 4/0. The general words incorporated by the Conveyancing and 
AAWof Property Act, 1881 (44 & 45 Viet. c. 41), s. 6 (2), in every conveyance 
^^pressiug a contrary intention will pass to the purchaser all ways actually 
Bsed by him atthodateof the conveyance, thouj'h used only bv permission of the 

Tea Stores Co. v. Hobbs, [190 0. 2 Ch. *165). See p. 250. ante. 
\c) Wdliams V. James, supra, at p. 581 ; Osborn v. Wise (1867), 7 C. & P- 761 , 

(1871), L. R. 12 Eq. 366 ; Waits v. Kelson (1871). 6 Ch. App. 
li\ I’t ^^^r^ridge Rail. Co., supra. 

\ } nnharn v. James, supra, per Willes, J., at p. 581 ; New II indsor Urrpora- 

P* b73; Morris v. Edgington (1810), 3 Taunt. 24, 
honl^N8FiELD,C.J., atp. 30; Allan v. (1840), 11 Aci. & M. io9. 

CouL »upra, per Jessel, M.R., at p. 420; Newcoinxn v. 

(1877)^ 5 ^ 

SiA r «u;,ra. t f 

B.Mn. Eastern Rail Co., supra, per Mellisu. L.J., at 

7' supra, per Lord Denman, C.J., at p. 7/2; Hams v, 

(rf'i (1904). 74 L. J. (CH.) 127, C. A. 

(0 9upra, per Jessel, M.R., at p. 420. 

' )> 68 L. T. 671 ; Skeichlty y. Beryer (1893), 69 L. T. /i>4. 
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Sect, l. 

Rights of 
Way. 


When grant 
restricted to 
purposes 
existing at 
date of grant 


By statute. 


Implied 
rights of 
way. 


Ease.mexts and Profits a Prendre. 

I poses ot any othei business which would require heavv wei^^hts 
to isf includL a light 

chyefUn! honsf ^ “8^^ of way to a 

\ eJlin^-hoi sepMW" facte amounts to a grant of a right of way for 

.nclil'Thf riZT'H dwelling-houle, and would 

dwellinn-hoiisp^ m- ^ by the occupant of the 

door (m). ’ ^ "’aggon drawn up to the 

at the^iml'nf ^ “8^*^ °f way over a road which is 

side tl road with a pavement on each 

nass’eS,-f r ' ‘“‘^“‘fed to be used for foot 

foTwhiVh i’f t f’ general traffic, being the purpose 
of wS ntl r ° So also a grant of a r^ht 

0 cailiaie/in 1 ® '“d capable of being used for the passage 

be 1 , Si 1 . .P ®® Y'f*' “ f'-e f'^^sof the grant to 

reauiriiuT thn noco® ^®®l - P“^'P°®e necessarily or reasonably 

for the um-nn^' r"® ^^“^ses. must be intended to be effectual 

tor the purpose for which the place was designed to be used or 
was actually used at the time of the grant («). 

tendency is to construe a grant of a right of way 
fnl wl,?l T^®“' ^ "8^‘ ff>® wav for the purposes 

expressly to give the fullest 
t^lllesi dominant owner the grant is not restricted 

time of tbfi .rro ®f?^'!^°^ru f®"^ which it would be required at the 
nurnosfi nf fio.'n ^ ^ ^f ^'fgfft of way be granted for the 
ohanupd infn n pu ^ ® cottage, and the cottage is 

eenlrlf 0 ™!,! ,‘“,7®'’'*’ ”8^^ of way ceases ; but if there is a 

If the colage being altered (5)!°“*"®®’ ‘’'® 

A right of way may be created by statute (r). 

Sub-Sect. Z.— Rights of Wag arising hg Implication op Law. 

implication of law where 
nwnfirabi'T^ f servient tenements have been in the common 
P ^ QP6 person and one or ot her of the tenements has 

iJ) Cannon y (1878), 8 Ch. D. Jessel, M.E., at p. 421. 

133, ^ewccmen y. Couhxm (ISH), o Ch. D. 

nl Jessel, il.E., at p. 420. 

0 ) Great Weston Railwag y. Talbot, [1902] 2 Ch. 759 C. A. • Taff Vale Rail. 

0 . V. Canning, [1909] 2 Ch. 48; Allan v. (Jomme (1840), 11 ’Ad & EL 759 ; 

® > Brnntmi v. iTaW (1841), 1 Q. B. 792. 

Co V rlenlw f n fn '' ^ Ex. D. 254, 261 ; United Land 
Co V. Great Jlasiern Rati. Co. (1875), 10 Ch. App. 586. 

W V. Burnet, supra, per Parke, B., at p. 192. 

Lelsonnk^S ”r (1839), 5 Bing. (n. 0.) 236 ; White v. 

G^W^^ln f 3 Y. I C. (EX.) 540 ; Finch y. 

SeTakT^w; w V. Richardson (1845), 14 M. & W. 595. 

fees also HulheH v. Dale, [1909] 2 Ch. 570, C. A. ^ 
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been disposed of by him (s). Rights of way thus arising are 
either rights of way reasonably necessary for the comfortable occu- 
pation of the dominant tenement, which only arise upon a grant of 
the dominant tenement by virtue of an implied grant or words 
implied in the grant by statute (0, or rights of Avay of necessity (n). 
The latter are easements without which it is impossible to make 
any use of the dominant tenement (u), and can arise in favour 
either of the grantee on a disposition of the dominant tenement 
or of the grantor on a disposition of the servient tenement (h). 

566. A way of necessity is a right of way which the law implies 
in favour of a grantee of land over the land of the grantor, where 
there is no other way by which the grantee can get to the land so 
granted him (c), or over the land of the grantee where the laud 
retained by the grantor is land-locked {(/). Such a way cannot 
exist over the land of a stranger (/■). The doctrine which gives 
rise to a way of necessity is based only upon an im|)lied grant 
either by a private individual or by Parliament ; so that where 
land has been acquired after twelve years’ possession under the 
Statutes of Limitation a way of necessity does not thereby 
arise (/). 

A right of way of necessity can only exist where the grantee 
has no other means whatsoever of reaching his land (ii). If 


(«) Bayley V. Oreat Western Bail. Co. (18S4), ‘2(> C’h. T). 434. 4o‘J, 4u3, C. A. 
For a case of a right of way arising by implication of law, sco Milner’s iSa/e Co., 
Ltd. V. Great Northern and City Railway, [1907] 1 C’h, 20S. 

(0 See p, 251, ante. 

(n) Wheeldon v. Burrows (ISTO), 12 Ch. 1>. 31,49, C. A. ; Union Liyhteraye Cu. 
V. London Oraviny Dock Co., [1902] 2 Ch. 557, 572, 573, C. A. ; Pheyscy v. Vicary 
(1847), 10 M. & \V. 484, per Parke, 1C. at p. 495. 

(a) Pheysey v. Vicary, supra, at p. 495. 

(b) Wheeldon v. Burrows, supra; Ilowton v. Frearson (1798), 8 Term Rep. 
50. See, generally, (Jlaoe v. llardinfj{\iib^), 27 L. J. (ex.) 280, 292 ; llinchcliffe 
V. Kinnoul [Earl) (1838), 5 Bing. (n. c.) 1 ; Moi-ris v. Edyinyton (1810), 3 Taunt. 
24; James v. Plant (1830), 4 Ad. & El. 749, Ex. Ch. ; Brett v. dowser (1880), 
5 C. P. D, 376; Watts v. Kelson (1871), G Ch. App. IGG, 172, 174; Ford v. 
Metropolitan and Metropolitan District Rail. Cos. (1886), 17 Q. B. E. 12, C. A. ; 
PlKmas V. Owen (1887), 20 Q. B. E. 225, C. A. 

(c) PomfrH v. Ricroft (1669), 1 Wms. Sauncl. 321, 323, n. (0) ; day ford v. 

(1868), 4 Ch. App. 133, 135, 136; Brown v. A/a5as<er (1887), 37 Ch. E. 
490; London Cinrporation v. Riyys (1880), 13 Ch. E. 798, 807; Miller Hancock, 
[1893] 2 Q. B. 177, 180, C. A. ; Proctor v. Ilodyson (1855), 10 Exch. 824 ; Pearson 
V. Spencer (1863), 3 B. & S. 767, Ex. Ch. ; Pinninyton v. Oalland (1853), 
y J^^ch. 1; Pyer v. Garter (1857), 1 II. & N. 916; Bullard v. Harrison (1815), 
4 M. & S. 387; Beaudley v. (1007), Cro. Jac. 189; Howton v. Frearson, 


,. K,ru, u. it. I II a rigm 0 

stranger is appurtenant to the land granted this right would pass to the grantee 
without any express mention of it in the conveyance, and no right of way ol 
noMajsity would arise. 

A. V. Alabaster, supra. 

Wilkes V. Oreenway (1890), 6 T. L. R. 449. 

On Modyson, supra; Union Liyhteraye Co. v. London Oraviny Docl 

Jr' V. Burchell (1862), 1 H. & C. 113, 122 ; London Corporation v 

%!/»(188())13C1i.D.798: ^ 


H.L.— XI. 


Goring {IH24), 2 Bing. 76; compare Dam 

U 
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land so granted no 

mpi-p ;ni°" “o ''"ay of necessity can arise; for’ the 

mere inconvenience of an alternative way will not of itself oive 

use to a way of necessity (/<). It is not necessary in order that a 

way of necessity may arise that the land granted should be^om 

pletely surrounded hy the land of the grfntorO) if the land be 

of the crantorf if strangers and abuts upon land 

fhe^isnosiHnrnrti,"'® 1®® 1*1’ “"d also upon 

dom Zt Pnl 1 Pi'Tf 111 1 I'"! q^si- 

tivelv Psphpnt^l ‘^ 1 ® '?''“«'-se>'vient tenement have respec- 

aeatli ^\ithout heirs of the common owner (/ 7 i). ^ 

567 . The extent and nature of the right of wav denends unon 
he nature of the necessity («). The pui?,oses foTwlSTmaTbe 

gavf STo tlir" ‘ r' e-'^istjng at the time of the grant which 

Zfous i, Z ^"1’ eeneral controlled by the 

unon a flprtii<!P 1 ° ii ® 8*ant(p). If a way of necessity arises 
pon a demise, and the lease contemplates the carrying on of a 

Fs Snid to?r n® in-emises, the way of necessity 

13 confined to a way suitable for that business (j). 

who® ?;pFl’rH ‘1'® oi- Pe«o“ 

seT-vienf P “I’®®®® actual part of the 

wZ so Jfp rf'! ?'®‘‘ ,“’® "'“y 1® b® ®s®d {,■), but the 

lay so selected by him must be convenient for the grantee (s). 


w Cro. Jac. m ; 

OTrwhei^rwiVofneFe^y^™^^^^^^ 

access was from a highway i.,1 culticg tweZ^Lt " 

( 1886 ), IJK'h. D. ml, //Ua“ V Zvof (fsolf ^ STI 

redooko*'^*'"" " principle appearsto^have been 

U) Clark y C<>!, ye, Alabaster (mi) 37 Ch D 400 lOO- 

Jininnf/ton v. (ial/aml (1853). 9 Exch 1- GnurJ,! » 

V Gon,.f,,sapra; .Serf y. Acton Local ho 


>7 h rV' 824 ; see per Parke B at p 828 

V ^Va; E;2:c^pZion 

darnes v. Ms (1834). 2 Cr. & M. 266: 

)7 ' ^Ser^y ArJi'f'f ’ Corporatim, v. supra, at pp. 806, 

ii , herf V. Acton Local Hoard, surtra. wHota o ...o,. 'Ip 


R(n * Rw/r TT T ' Y ij' ' V. lur/gs, supra, at pp. «uo, 

80.. Serf y. Z«’a Hoard supra where a way of necessity arising 

ir fnv 11 ^ authority to be used as sewage works 
y 101 all necessary numospe in 


SeM^toTe^a Jn ^ authority to be used as sewage works 

^ necessary purposes in connection with the sewage 

(;>) See. for instance. Ser^ y. Acton Local Hoard, suura at nn 684 685- 
Loudon Corporation y. Higgs, supra. ’ ’ ’ 

(?) Gayford v. Moffatt, supra. 

BMoYdml'n'cZ'Y.'Zi 0658), 2 Sid. ill; Bolton,. 

(s) Bolton y. Bolton, supra. 
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The grantor has the right of selection whether the way of necessity 
arises in the grantee’s favour (0 or in his own favour over the land 
granted away (a). But a way of necessity once selected, whether 
by the grantor or the grantee, cannot be afterwards altered {b). 
The grantee of land cannot have two ways of necessity (c). 
Nor can he insist as of right to have the way which is the most 
convenient for himself ; for a way of necessity does not necessarily 
mean the most convenient way that could possibly exist (d). 

569. There can be no way of necessity unless the necessity 
existed at the time of the grant of the dominant tenement (#0, and 
inasmuch as the exigency of the case alone calls it into existence, 
it continues only during the subsistence of the necessity ; that is to 
say, the grant which arises by implication of law is a grant of a 
right of way until such time as the grantee may acquire the power 
from some other source of reaching the (/au.si-dominant tenement 
without using the ^aasi-servient tenement (,/'). If the grantee 
has once acquired such a power he cannot by his own act in 
extinguishing the power revive the w'ay of necessity (y). 


Sub-Sect. 4. — Rights of Way claimed hy Pvtscription, 

^yhen a private right of way is claimed hy prescription, 
there being no express words to construe, the only mode of 
measuring the nature and extent of the right is by having regard 

to the mode of enjoyment, and the way is therefore defined and 
limited by the evidence of user(/i). 

If a way has been used for several purposes there may be a 
ground for interring that there is a right of way for all purposes ; 

{<) (Jlarh V. Cogye (1607). Cro. Jac. 170. 

(J) 1 acker v. Welhtead (1658). 2 Sid. 111. 

158. n""'' 1 B. & S. 571, 584 ; Horn v. Taylor (1608), Noy, 

128 AWern y^a»7. Co. (1889), 61 L.T. 377. 

(cl BoUmi V. Bolton (1879), 11 Ch. 1). 968. 

{d) Pheysey v Vicary (1847), 16 M. & W; 484, per Aedekson, B., at pp. 495, 

rOatad'(r53) gTxch t'"" 

i:’ " 

761 

WUleB, 282, Compare, However, Proctor v. llodyson (1855), 10 Exch. 824, 
dfif fr Aedehson, B., expressed the opinion that tl 

Smith 7 ,' ^ supra, was probably wrong ; and see Deacon 

iyouth Rasteru Rati. Co, (1889), 61 L. T. 377, 379. 

Compare Buckby v. Coles (1814), 5 Taunt. 311 

75; B 
(1838) 

f772*! 7r*"l7 (1884), 27 Ch. U. 66.% per North, J. 

36'^ p’a Putney Common Conservators v. Dixon (1875), 1 Ch. 

am\ A h- (1876), 3 Ch. D. 812, C. A. ; Iliy/uim v. Rah 

10 Ch » United Land Co. v. Great Easitrn Rail, Co. (187- 

liser thft B-J., at p. 590: “Where a way is claimed 

must Vu^ which the way may bo used is limited by user ; for 

J Irom tilG Wftv in l^ n a ^TTWr»^ 
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but evidence of user for one purpose, or for particular purposes 
only, will not give rise to such an inference (0. 

A light of way cannot be acquired under the provision of the 
Piesciiption Act, 1832, over land which is held by a tenant under 
a lease for lives (j). 

Sub-Sect. b. —Right to Deviate. 

571 . If the owner of the servient tenement places an obstruction 
acioss the way, the owner of the dominant tenement may, if the 
obstruction does not allow of easy removal, go round the obstruc- 
tion so as to connect the two parts of the way on each side of the 
obstiuction (/t), and for this purpose may deviate over any part of 
the seivient tenement, provided he does so in a reasonable 
manner {/). The question whether or not the exercise of this right 
of deviation is reasonable is a question of fact, depending upon the 
ciicumstances of the particular case and having regard to the nature 
of the locus in quo and the extent of the right of way (w). The right 
to deviate is confined to the land of the servient owner (n). The 
right of deviation over the servient tenement continues so long 
as the obstruction remains (o). It is not incumbent upon the 
dominant owner to enter into litigation in respect of the obstruction 
so as to protect his original right of way (p) ; but long acquiescence 
in the continuance of the obstruction, and long user of the substi- 
tuted way, may render it difficult for the dominant owner to insist 
upon the removal of the obstruction ('/). The court will assist the 
dominant owner in the protection of the substituted way, even 

although he may still have a right to enforce the removal of the 
obstruction (r). 


(p y (ISaS). 4 M. & W. 245. 256 ; Dare v. Ueathcote (1856), 

10 Li. J. (EX.) 245. For cases relating to prescriptive claims to rights of way 
pnerally see Lawton v. nar</(1696), 1 Ld. Kaym. 75 ; Ballard v. Dyson (1808), 

j^ri9htY.\\alker{\mi 1 Cr. M. & E. 211; Codling y. Johnson 
o n it 0.9.33; Cowling v. Higginson, supra; Kinloch v. R^evile (1840), 
0 iVl. & W. (9o ; Lawson v. Langley (1836), 4 Ad. & El. 890; Dare v. fleath- 
cote, supi^a ; R. v. Chwrley (1846). 12 Q. B. 515 ; Wimbledon and Putney Common 
Co«^crm;ors y. Dixon (1875). 1 Ch. D. 362, C. A.; Bradburn y. Morris (1876), 

v' /‘lotl? 9- A. ; O'oy/orrf v. Moffat (1868), 4 Ch. App. 133; JJol/ins v. 

(1884). 13 Q. B. D. 304, C. A.; Symons v. Leaker {mb},, Q- B. D. 
629; Uardn^ v. Tiodgson's Kingston Brewery Co.. [19031 A. C. 229 ; Kilgour 
V. Gaddes, [1904] 1 K. B. 457. C. A.; JJamper v. Basseii, [1901] 2 Ch. 350. 
i^or cases relating to claims to rights of ^ay under the doctrine of a lost modem 

282, C. A.; v. Dale, [1909] 

Z On. o70, (J. A. 

U) Bright V. Walker, supra. Compare Symons v. Leaker (1885), 15 Q. B. D. 

0 ^ 4 /. 


{k) Selby y, hettlefold (1873), 9 Ch. App, HI, 114. As to deviation generally, 
see title Higitways, Streets and Bredoes. 

(0 Hawkins y. Carbines (1857), 27 L. J. (ex.) 44. 

(m) Ibid. 

(n) Were it otherwise the deviation would be a trespass as against another 
landowner. 


(o) Reignolds v. Edwards (1741), Willes, 282; Lovell y. Smith (1857), 3 C. B. 
(n. 8.) 120; Dawes v. Hawkins (1860), 8 C. B. (n. s.) 848; Selbu y. Nettle/old, supra, 
ip) Selby V. Hettlefold, supra. 

ig) Ibid. 

(r) Ibid. 

\ 
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572. If the way has become impassable from some other cause Sect. i. 
than the act of the servient owner, the ilominant owner is not Riglits of 
entitled to deviate (s) even over land belonging to the grantor of 

the way (f). Wny 

impassable, 

Sub-Sect. 6 . — Persons eyititkd to use a lUyht of 

573. The determination of the question who is entitled to use a Who may 
right of way depends upon the nature and extent of the right (»). 

If the right be created by grant, the persons or classes of persons 
entitled to use it may be exp-essly limited by the terms of the 
instrument (a) ; a grant of this kind being construed, not stiictl) , 
but in accordance with the apparent intention of the parties (/i). 

As a general rule, the persons or classes of persons entitled 
to use the right must be ascertained by construing the instru- 
ment having regard to the general circumstances surroiuiding 
the execution of the grant (c). The most important of these circum- 
stances are the nature of the locus in quo over which the right is 
granted (d), and the nature of the dominant tenement, and the 
purposes for which that tenement is, in the contemplation of the 
parties, intended to be used (c). In the ordinary case of a grant of 
a right of way to a house which may only be used as a private 


(a) Bullard Y. Harrison (1815), 4 M. & S. 387 ; Taylor v. hitehead (1781), 2 
Doug, (k.b.) 745; Pomfret v. Ilicroft (1660), 1 Wins. Saund. 3‘21, 322 a, b, c, n. (3), 
where it is pointed out that in 2 Bl. Com. 3(5 fist ed.) and in Com. I)i;r. 
“Chimin” (D, 6) an opinion is expressed that theviglit to deviate because the way 
has become impassable from some cause other than tho obstruction of the servient 
owner extends to private ways, but that the authorities cited in sui)port of this 
opinion do not warrant it, as they seem only to relate to public ways [Duncornh s 
C(Mc(1634), Cro. Car. 366). . , 

{t) Taylor v. Whitehead, supra ; Bullard v. Harrison, supra. As to tho right 
of persons using a public way to deviate where the road is impassable, see title 
Highways, Streets and Bridges. 
fu) Cannon v. 7»7/arfi (1878), 8 Ch. D. 415, 420, 421. 

(a) See, for instance, Brunton v. Hall (1841), 1 Q. B. 792. 

{b\MHcalfe v. Westaway (1864), 34 L. J. (c. P.) 113. per Byles, J., at p. 116. 
In this case a reservation of a right of way in favour of “ assigns ’’ was held to 
allow of other persons using tlie right who were not assigns in the strict 
legal interpretation of tho word ; but a reservation of a right to hunt, fowl, tish, 
hawk and set in favour of a grantor, his heirs and assigns, attendants, game- 
keeper and servant does not include his licensees (Reynolds v. Muore, [1898] 
2 1. R. 641). 

(c) See Baxendale v. North Lambeth Liberal and Radical Club, Ltd., 

2 Ch. 427 ; Milner's Safe Co.. Ltd. v. Great Northern and City Railway, [190< 

1 Ch. 208, 220. 

(d) Cannon y. 7t7/ar8, supra. . , r x 

(e) Thus, in Thornton v. Little (1907), 97 L. T. 24, a grant of a right of way to 
the owner of the dominant tenement for her and her “ tenants, visitois, and 
servants " was held a right of way for her pupils, the dominant tenement being 
a school at the time of the grant. See also Baxendale v. North Lambeth Liberal 
^nd Radical Club, Ltd., supra, where a grant of a right of way to premises 
Reed as a club was held to extend to members of the club ; but a grant of 
tne use of a garden to lessees, sub-lessees, tenants, families and friends, does not 
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guests, ami tn^desJeoDir^r',.®^ 

expressly mentioned in the m-ant ( ‘"'"ft 

Sn™s‘.irir,h ““ ‘Ch‘ tts 

.moviBs „ ibsl„..fcn”olef ""‘' 

Sub-Sect. 7,— Co«5(rwc/*o;) and liepair, 

to i^stnlcf th^iv ) *■“ The ’''“bility 

to enter ujon the hnyof "'"y ^ig^t 

for the ,> -nose of ,1 rf the way extends 

the grantee may enter th^'fi' gi'^ntee’s house, 
suitfhto for “mno? L n r"** make over it a formed roadwa; 

Put the crantpi mov'^n ti'ufcc of a carriage May(4‘). 

to the rifrht £?rantprf ^ suitable 

executed in n^vpoe the necessary M'orks must be 

prudence(//() ''''*th ordinary skill and 

may construction which the grantee 

of tL gran[(«). to the methods existing at the time 

under no liability To^ren!^^^^ owner of the servient tenement is 

Ijeen granted fo) for such n r ! rf^ M’hich a right of way has 
law to the grant of a rirrht of wav^-'^n^ condition incident by 
incumbent on he grantee f n) obligation 

.b. a„ b1 

2 [1902] 

? V. /lollis (1822), 1 B. & c!^8. ■ 

[h) Aewcomenv. Coul$on(\ 81 ‘:) nCh n ii-j no n . 

C. & P. 761 : Ingram y. ^Lecran (IH68\ Ti n ’ ^ ' 

6 Q. P. 904. 909. (1863), 33 Beav. 49 ; Vuncan v. Loach (1845) 


A jj . \iu \ j . i; 

R0p4 27, * ' f Av/#ctf/4 V. X' (liter 1 

itivas heirrhat''k^rart"ofTrigh^^ 

right of laying down flagstones in^front o7fL*^ "" “ 

to entitle the^uTe'eTo Si ,7“^ ^ theT”” 

the coaL way lor the purpose of carrying 

Huit y. ^ Q- B- D- 412, C. A. 

GU^&'w'.llV' PP- 567, 569; Sand v. King, cot, (mO), 

( ^ - 1 - - 'rr 99 ... ^ 


JO. eS. - mi, O'. A.; Jones y. Pritchard, [1908] 1 Ch. 

Ll^ raS V* mifh 'IT"’ Coleridge, J.. at pp. 909. 910. 

W laylur v. Whitehead, supra, per Lord IUnsfi^, at p. 749; MiUer v. 
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of entry upon the servient tenement for that purpose (/■)• The right i. 

of repair is not limited to making good the defects iu the original Rights ol 
soil by subsidence or other natural causes, but includes the right of 
making the road reasonably tit for the purpose for which it was 
granted (s). The servient owner is not prevented from doing acts 
on his laud the result of which may be to render the repair of the 
way more expensive (t), 

576 The grantor may, however, expressly bind himself by Obligation to 
agreement to repair the way («). Again, the person entitled^ to 
a right of way may be subject to a liability to repair arising 
from the terms of the grant, either express or iresumed ; for the 
grantor of the right of way may annex to the rig it the (pialilication 
that the grantee and his successors in title must repair the way, 
and thus create a conditional easement (h). This obligation would 
appear to be capable of being imposed as an incident to the ease- 
ment itself, and not merely as a liability resting solely upon a 
covenant running with the land and the easement (<■). bor it is 
clear that in the converse case the owner of the dominant tenement 
may, under the doctrine of prescription, claim to have the way 
repaired by the servient owner id) ; and there appears to he no 
reason why a like obligation should not be cast upon the dominant 
owner. The fact that the doctrine of prescription is applicable to 
such a case shows that the right or obligation does not rest on a 
mere covenant running with the land, inasmuch as prescription 
always presumes an absolute grant, and notice is immaterial (c). 

Sub-Sect. 8 . — Disturbance of liujhts of Uoy. 

577. Any wrongful interference with a right of way constitutes 
a nuisance (/). As, ho^Yever, a right of way never entitles the 
grantee, or those lawfully using the way under the grant, to the 
exclusive use of the land over which the way exists {|/), it is not 
every obstruction of the way which amounts to an unlawful 
interference (/i). No action will lie unless there is a substantial 

Hancock, [1893] 2 Q. B. 177, 181, C. A. ; hujram v. Morecraft ’ 

liider v. Smith (1790), 3 Term Rep. 766 ; Duncan v. Loach (1845), 0 Q. B. .)04, J . . 

(r) LifmVe Cobc (1614), 11 Co. Rep. 4G b, 52 a ; Hodcjson v. 

7 East, 613 ; Newcomen v. Coulson (1877), 5 Ch. D. 133, 143, C. A. , Ooo( an 
V. Hyeii (1883), 25 Ch. D. 182; Duncan v. Loach, supra. 


VU, XJ* 10^ , » ^ 

(«) Newcomen v. Couhon, $uj>ray per Jessel, M.Rm at pp. 143, 144. ^ 

(<J Birkenhead Corporation v. London and North Western Bail. Co. (loooj, o 
Q. B. 1). 572, C. A. 

(aj Taylor v. Whitehead (1781), 2 Doug. (k. b.) 745, 749. 

ih] Duncan Y. Louchy supra. „ t 

[c) Duncan v. Louch, supra: but see the dictum of WIGHTMAN, J., 
at p. 913. 

[d] liider V. Smith, supra; Pomfret v. Bicroft (1669), 1 Wms. Saund. 321, 
^ ( 2*47^^' ^ Wms. Saund. 113 a, n. (1). 

(/) Lane v. 'Capsey, [18911 3 C^i. 411 : Thorpe v. Brumjitt (1873), 8 Ch. 

App. 650. ^ o L j 

T ■B«-ffcr(1893), 69 L. T. 754, 755 ; 

b. H. 9 C. P. 362 ; Sinck db Co., Ltd., v. City Offices Co., Ltd. (1906), 2- T. L. R. 

/A 2 F. &F. 218. 

(A) Uorpe v. Brurnjiti^upra, where James, L.J., at p. 6o6, said : Suppose 
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interference with the easement granted (i). The eftect of a grant 
a light of way diflers in this respect from a grant of the soil 
a tre'^pa™^ ' latter case tlie slightest interference is 

The question whether any particular interruption amounts to 
an unlawful in erference depends upon the nature of the right of 
way and of the /of»s i« quo, and upon the general circumstances of 
ti e case (A). Any disturbance of a way is unlawful which renders 
the nay unfit for the purposes for which it was granted, to the 
njuiy of the person entitled to the way (/). Thus, there would 

n. ‘"‘®>'(ei'ence if the way be so damaged by vehicular 

° that the grantee is unable to use it (m); or if the 

i3n r ("> or partially obstructed by being built 

ca^nMt i;e° ufe?( Ploughed up so that the way 

remedy is the same whether the way was 

nn ! tu 1 0*' by way of reservation, or is claimed 

under the doctrine of prescription (q). 

“'‘y abate the nuisance 
iTv vpm M ® “bstruction of the way, whether in whole or in part, 

pbstruction, or by removing so much of it as will 
enable him to enjoy his right (r). Even if the obstruction consist 
of an inhabited house, the owner of the dominant tenement may 

Z n! 1’ bas been given and request has 

oeen made for its removal {&•). ^ 

anDretSilft standing* on a -u-ay, that may cause no 

SnvZn .1 ‘‘,h>nulreU do so, that may cause a serious 

r ZvW ” ' T f “ ‘I'" '™y has a right 

mterferences with easements generally: see p. 330, 

aliP 8“ b- T. 734, per Sxiiai.va, J., at p. 753. See 

o p & S ^ Tp , ® P- Ifuitou V. J/uJboro (1860), 

- - ^’8.;, “'“8 l V- /Jr/rf (1891), 64 L. T. 134. 

unon 28 L. t 553 (carts standing for short periods 

Xch the Ll^ "’'U'® held to he an obstruction 

tlSTSl 8 ri P a'l’- "'orj' ;7’'“ ''‘'■"“''<^‘1 hnmediatelv) ; Cannon v. Villar, 

fltrio^nftnl 1 ^' (a right of way granted over a 

strip of land broadening out at certain parts was held to give^ a^ riffht of way 

over the whole of the broad portions). See also UardinZ’- hVtof (1823), 2 
colnm.!:' tf ’ U t/i/ord v. Umre, supra, where, a pfctriiding portico with 

ac on although the right of way had been granted by specific measurement. 

‘8 ; 2 ;holl Abr. 140 ; Thorps v. 
SAeZfVv hoU : P/nY/,ps V. Trsehj (1862), 3 Gilf. 632 ; 

(m) Laivton v. Ward, supra. 

ZZJ- f'***'^^ 8 Ch. 411 ; m/Ups V. Trseip, sup'a. 

(o) bktichhy v. Beryer, supra. ^ 

(p) 2 Roll. Abr. 140. 

Disturbance 

^^(r) Lane v. Capseij, supra; see also Baten’s Case (1610), 9 Co. Rep. 53 b, 

(8) Laney Capsey, supra; see also Davies v. WilUams (ISol), 16 Q. R. 546; 
sZ^tle IrtZ'oE.' ® '■ (^862), 1 H. & C. 1. and 
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The remedy of abatement may be adopted even although the 
servient tenement be in the hands of a receiver appointed by the 
court (t). The fact that the court has refused an applicaUon on 
themrt of the dominant owner for a mandatory injunction for 
the removal of the obstruction does not necessarily prejudice his 

right of abatement (ti). 

579 The person entitled to a right of way may also sue for an 
iniunction to restrain obstruction of the way or for damages, if he 
in fact suffers no damage by the obstruction, nominal damages only 

\s’ill be awarded, and an injunction will be refused [b), 

A person who in purported exercise of a right of way makes 
an excessive user of the servient tenement commits a trespass (c), 
and may be restrained from so doing at the instance of the servient 
owner (d). Such trespass, however, gives no cause of action to 
persons who are not entitled to use the way and are not interested 

in the servient tenement (e). . . 

A person interested in reversion or remainder m the dominant 
tenement cannot sue for the protection of a right of way unless the 
obstruction be of such a nature that it either permanentl} injuies 

the estate or operates as a denial of right ^ f 

A person interested in reversion or remainder in the seivien 
tenement cannot sue for trespass done under an alleged light o 
way, because the harm done to the tenement is not of a peim.uien 
nature, and. because acts of this nature cannot operate as evu ence 
of right against a person who has no present remedy by whic i le 

can obtain redress (g). 

Sect. 2. — Lbjht. 

Sub-Sect. 1.— -VaOtrt of the Itlyht to Lvjht. 

580. The owner of land has not at common law any right to 
light ; for the general doctrine of law with respect to land is tha 


(() Lme V. Capmj, [1891] 3 Ch. 411. But the domimuit owner in such a cn 
ought first to obtain the leave of the court to proceed by tho remocly 
abatement. ITxo court will graut leave unless it is perfectly cleai ^^^5. 
no iouudation for the claim [liaml/ield v. liandjhld ( 1 SG 1 )> 3 Do u. ^ 

ol, C: A. ; Augd v. Smith (1804), 9 Yes. 33o, 340). 

(u) Lane y. Capsey, supra. 

{h) Behrens V. Richards, 2 Ch. OH; and see title Injuxctiox. 

(c) Milner's Safe Co., Ltd. v. Ureat yorthern and City liaiheay, [1 <J 

208, m . . 

(d) As to excessive user of a right of way, see Gayford v. Moffatt {J8d8), 

App.133; Uarrisv. /‘Wr .& Sons (1904), 74 L. J. (CH.) A.; 

U, Ltd. V. Great Northericand CHi, RaUway, supra ; W ilhaniSV. 

L. R. 2 c. P. 577 ; Bmdburn v. Morris (l(i76), a Ch. D. 8)2, C. A. ; M 
Cnui nVaiem Rail. Co. (1879), 5 Ex. D. 234 ; Lmdon torporatwn v. i./. 
(1880), 13 Ch. I). 798. 

(e) r • 

♦r. 1 ‘‘‘SO rroiui v. JloUia lisr.i;, i 

tho lauhlord ot the dominant tenement might use the way for tho 

C/T? »>>s‘^»ction ; Baxter v. I'«v/or (18:52), 4 B. & Ad. . 2 : /x(( v M,dl 
{'“!'■ Cl 10 C. B. (N. s.) 287 ; Bower v. Mill (lS3o), 1 Bmg. (>. c.) . 
M (1831), 2 B. & Ad. 97. 

c Taylor, supra; see also Prescription Act, 1S3- (- 

B. I. 
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dre. 


Sect, 2, 

Light. 


Nature of 
easement 
of light. 


less of the faJfc tlwI^'hiTdoiul °so TnToTves 
light which would otherwise reach the Inn i with the 

person (h). Every man inav ouph nf ^ of another 

over bis neighbour’s land (i) ^ for fi.o windows looking 

Pnyaoy (/O^or with hif 'liispec! ' 

iiSd!\he 'on°the"oThe1 

the light which would otherwise I'eac^throtSr'ridnllol 
ment of “ l^hTand air°" as^thouj! 

to air were inseparably ’connected'’ Thef”^*^ 

tinet (»), and, although orders for tli^ f 'wholly dis- 

includedthe protection of air as well^’th f iigbt formerly 
abandoned (j)). ® piactice has now been 

negative easement'fly).''’ U Ts a rmht'ac ?'’l^ o‘' «■ species of 

landfrl.andmaVbe dXeTL a 

to prevent the owner^m'ot.t-ie; 

building or iilaciim unon fho i ff -^*^1 piece of land from 

*« .f ‘f ‘f 

budding of the owner of the easement (s) ° 

^ « 

[I90o] 2 Ch. 210 , 2u!^ II II. L. Cas. 290; see also Iligt/ina v. Jietts, 

57 h 58 3 Camp. SO; AldroVs Case (1010), 9 Co. Eep. 

[/? A.-(ry^}foul7ty 2 VerVn 

I Mod. Rep. 55 ; Fishmongers' ci\ Richardson (1670), 

Obstruction of the vieNv^ of busYnp^ ^ 1 Dick. 168. The 

(ISOti), 85 L. J. (cn.) 317 • Butt v T 7 actionable (57HiV/t v. Owen 

«ee p. 329. post)} (1860). 2 Ch. App. 158 ; and 

jSO-affou (I,S59)/l De^ G.' •^' TF 7 v. 

Ch. App. 72 (prospect). ' v, .Vacdermott (1866), 2 

P. 3... It is within the 

^^'h- D. I, C. A.) or a bLuU council* (Pn, - ^4 

[1900] A. C. 1) to erect a hoLdiu7to Corporation v. A.-G., 

light. ° pre\ent the acquisition of a right to 

(o) As to the easement of air, see p. 320, post. 

i ) Raa-fer v.7Wr(lS75), 44L.J. (ch.) 625 628 0 A 

('/) Rowhotham V. Wilson (1857), 8 E & B 123 P ^r'u' -n -n 

atp. H7; Mto,. v. Anyjnssi) 6 AmcI^\n''' ^h- iy Bkamwell, B., 
pp 794, 795, and dr Lord iii!vcT^ a't p 

Ktrmck (1849) 7 C B .=> 1 t ^ P* °“3. See also Smith t. 

M, [1904] A. C. 179,ii‘er Lo’rd Macxaghtex aY fTn- 7^"’ 

En44-aia 

LI V. £dts, [1905] 2 Ch. 210, at p. 214 

atro. S5 VtcuTt^loll ^1^-’ Uaca-agutex, 

212 ! V James: l I, {t ™ “ ifll? ^PP, 

ti.ht, when ..funded J Verta^ “eVnX”^/ 
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582 . "When the owner of the dominant tenement has acquired 2 . 

the right he has a house or other building wilii an easement of Light, 
light attached to it(0. It is a right to be in-otected from a 
particular form of nuisance («), and unless the interference with must amount 
the light coming to the dominant tenement amounts in law to an to a nuisance 
actionable nuisance, the owner of the dominant tenement has no 
right against the person who interferes with the light (a). Any 
substantial interference with his comfortable use and enjoyment of 
his house according to the usages of ordinary persons in the locality 
is actionable as a nuisance at common law(//). The difference 
between the right to light and the right to freedom from smell and 
noise is that the former has to be acquired as an easement, in 
addition to the right of property, before it can bo enforced; the 
two latter are afc im'fio incident to the right of property (c). The 
wrong done is, however, in both cases the same, namely, the 
disturbance of the owner in his enjoyment of his house (</). 

The mere interference with the light coming to the dominant 
tenement, or the mere fact that after the interference complained 
of the owner of the dominant tenement has not so much light as 
before, does not of itself constitute a nuisance (e). 


discussed by the Ilouse of Lords in Colls v. Home and Colonial Stores, Ltd., 
[1904] A. C. 179. Lord Macnaghten, atp. 189 of thereport, points out that the 
reported cases on the question of light in recent times are not altogether con- 
sistent, and that there seem to have ueen two divergent views, neither of which 
is absolutely acc\irate — the one that the right acc^uired by so-called statutory 
prescription is a right to a contiiniance of the whole, or substantially the whole, 
light which has come to the windows duiing twenty years ; the other that tho 
right is limited to a suffieiont quantity of Lght for ordinary purposes. ^ 
follows, therefore, that reliance cannot bo placed upon many reported cases in 
“the embarrassing chain of authority.” Por cases where the first of these 
two divergent views was taken, see p. 300, note (/.•)> Tho following cases, 

which have either been expressly approved by the House of Lords in Colls v. 
Home and Colonial Stores, Ltd., supra, or contain passages in agreement with the 
doBnitions contained m the last-mentioned case, may bo referred to for judicial 
dicta from which the nature of the easement of lijjht inavbest be ascertained : — 


yf/dre(/’« C'aw(1610), 9 Co. Rep. 57 b ; Fishmongers' Co. y. East India Co.{llo2), 1 
Dick. 163 ; Tapling v. Jones (1865), 11 H. L. Cas. 290 ; Back v. Staceg (1826), 2 



Ch. D. 554, 571, C. A. ; Harris v. Oe Pt«««(l886), 33 Ch. D. 238, C. A. ; Fine v. 
Jolly, [1905] 1 Ch. 480, C. A. ; afhnned sub nom. Jolly v. Kine, [1907] A. C. 1 ; 


Ambler y. (Mon, [1905] 1 K. B. 417; Higgins y. Betts, [1905] 2 Ch. 210,i;er 
Pahwell, J., at pp. 214, 215. 

(f) Higgins y. Betts, supra, per Farwell, J., at p. 214. 

(u) Colls y. Home and Colonial Stores, Ltd., [1904] A. C. 179, 212. 

(a) Colls V. Home and Colonial Stores, Ltd., supra; FUhmongeri Co. v. East 
India Co., supra; Higgins y. Betts, supra, per FartstilL, J., at p. 215. 

(i) Higijins v. lieU$y at pp# 214, 215; Fishrnoiigtvs' Co. v. East India 

Co., sujrra ; Colls v. Home and Colonial Stores, Ltd., supra, per Lord Davey, 
at p. 204, and per Lord Lindley, at p. 210. 

(c) Higgins v. Brits, supra. 

(d) Ibid., at p. 215. 

(c) See Fishmongers' Co. v. East India Co., supra, per Lord Hardwicke, L.C., 
^ p. 165; Back y. Stacey, supra, per Best, C.J., at p. 460 ; Colls y. Home and 
Colonial Stores, Ltd., supra, at pp. 186, 187. 
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easement of 
^igbt. 


EASE.>r£NTs AXD Pkofits A Prendre. 

a continuance"oTa*l"\he lifht “ght to have 

windows of the dominant te£ '-s previously come to the 

ference complained of amounts tn n n the 'nter- 

dimmution is enough materiallv to , whether the 

previouslv enjoyed nor is it In ; / ■ light 

IS left, without ‘ren’ard to what how much light 

tliminution (that tho rliff l>efoi'e, but whether the 

the light after the between the light before and 

to a sensible decree less tit fhl as really makes the building 

business or ocaSion accmdm.^ o"tb 

mankind (7). ^be 01 dinary requirements of 

an ac^ttoi 'is® thaTTlm interfere “aintein 

to interfere with the ordinarv obstruction of light as 

words, the nature aS evS^f T 1'^® (''h I" ®lher 

of light through the windows of ti amount 

sufficient, according to thn n r dominant house which is 

comfortable usTlnf elymen^orZ ^ ‘''® 

it be a dwellinfT-house or fnr fi bouse as a dwelling-house, if 
tbe building l it and occ^on of 

The rule-that the Lsm dn’ 

owner a right to all the lirrlif pa* • ® a ^ ^be dominant 

tenement aimlies whether windows of the dominant 

of prescriptiL at common tv ‘be doctrine 

the Prescription Act (A). A nuis-inri under the provisions of 
> ^ nuisance, however, is caused by the 


TO P" TrxULET, at 

whether the plaintiff has been deprive^n '1°*' 

**ce per Lord Davey nf constitute an actionable 

•160 C. A VauoLm WiLLiIvs [>905] 1 Ch. 

V. Anw, [1907] A, G. 1. Farwht’ rJP' “ffi™ed, »«4 «om. M/y 

f PP; seems to have thought thV^r'"" ' C>>- 210. 

was the on y point to be considered^ bn?tL ^®-‘‘“'’-“''‘ “ctually left 

^ee also CnANwonrn, L.G., at p. 20 ; 

C. A., per COTIOX, L.J., at p e.>s -'‘"V'and v. Amo (18S0), H Ch. I). 213, 

Tord L.C. at pp. 2ll 219; 

^tiglandT. Knw.$upra />erCorrnv V T * J'Ccle^iasttcal CammfssiOfiers for 

ts "v •tV Kit;,"."-.". ,"• ’■ 

pation/ mtiDducG elements of imcertamtv™b1t%“1* ‘beneficial use and occu- 

existed and exists still in all pn«oe pf ^ ’• smular uncertainty has always 
pp. 214, 215. 216), liuisunce” y. JiJs, mpra, at 

p. 215. For instances ^oM^’extfeme’b^f^^^^ v. Hetts, supra, at 

me ext^^but erroneous view that the dominant 
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interference \vith the light coming to the dominant tenement, if it 
result in a substantial privation of light Bulhcient to render the 
occupation of the house uncomfortable, and lo prevent the owner 
from carrying on bis accustomed business as bcnoiicialh' as 110 

formally did (/). 

584 . It is impossible to lay down any precise general rule 
as to the exact amount of light to which a doimnaiit owner is 
entitled (m). The test is therefore uncertain, but its uncertainty 

may also be described as its elasticity («)- _ • . .* r . 

It was formerly considered that if a building on the servient 
tenement, when completed, allowed light to come to tlie windows ot 
the house forming the dominant tenement at an angle of foit3-ti\e 
degrees from the perpendicular, no objection could be taken by the 
dominant owner to the diminution of light caused by such bunding. 

This was known as the “forty-five degrees rnle” {»). The fact, 
however, that forty-five degrees of light are left is only a small 
element in the case. It may be used as a sort of test in the absence 
of any other mode of arriving at a conclusion ; hut there is no rule 
of law or of evidence and no presumption, except of the very 
slightest kind, that where the angular height of an erection is less 
than forty-five degrees the access of light is not substantially inter- 
fered with (p). 

585 . In deciding the question wiiether or not a musanoe has 
been caused, a distinction must be made between a partial incon- 
venience and a real injury to the dominant owner in the enjoy- 
ment of his premises (5). It depends upon all the surrounding 


owner in prescriptive claims was entitled to the whole or substantially tho 
whole light coming to tho windows during the period of twenty yeais, see 
Calcra/t v. Thompson (1867), 15 W. E. 3ST ; Scoft v. Tape (1S80), 81 Ch. 1). ooi, 
571, C. A.; Mackey V. Scottish IlV/o»’s Soci'tij (1877), 11 I. E. Ivi. o-ll,L. A., 

V ^ ^ r . IIP t / 1 i- l.> 


Parker Smith (1832), 5 C. & P. -138; Prinylev. llerH/fu/n (1836), 7 <-'•^1- 
377; Wells v. Ody (1836), 7 C. & P. 410; llarren v. Brown, [ 1002 ] 1 K. U. 
15, C. A. So far as the decisions in these cases were based upon this view tno 
cases must now be regarded as overruled. See, generally, Colls v. Hume and 
Colonial Stores, Ltd., [1904] A. C. 179, at p. 189. .7 

(l) Back V. Stacey (1826 , 2 C. & P. 465, at p. 406; Wells v. Ody (1836), 7 
0. & P. 410, per Parke, B., at p. 412 ; Ecclesiastical Convnissivners for hnyland 
V. Kino (1880), 14 Ch. D. 213, 0. A., per Cotton, L.J., at p. 223 ; Parker v. 

Smith, supra, per Tindal, C. J., at p. 439. , 

(m) Colls v. Home and Colonial St/res, Ltd., [1904] A. C. I «9, at P* -t)0, where 
Lord Davey said it is impossible to assert that any man has a right to a nxea 
“amount of light ascertainable by metes and hounds”; Ecclesiasttcal tom- 
missioners for England v. Kino, supra, per James, L.J., at p. 220. 

(n) Colls v. Home and Colonial Stores, Ltd., supra, per Lord IIalsbury, L.L., 
ftt p 185 

(o') See ParJeer v. First Avenue Hotel Co. (1883), 24 Ch. I>. 

C. A. ; City of London Brewery Co. v. Tennant (1873), 9 Ch. App. -1- , J 

V. D^enham (1876), 2 Ch. D. 165. t t t 

{p) Ecclesiastical Commissioners for England v. Kino, supra, per JAifES, L. ., 
at p. 220 ; City of London Brewery Co. v. Tennant, supra, at p. 220 ; i heea v. 
Bthenham, supra; Hackeit v. Baiss (1875), L. E. 20 Eq. 494 ; Colls v. Home and 

Colonial Stores, Ltd., supra, per Lord Lindley, at p. 210. nnA-n 

iq) Back V. Stacey, supra, per Best, C.J., at p. 466 ; Kine v. dolly, [19 oj 
1 Ch. 480, C. A., per Eomer, L.J., at p. 497 ; athrmed tub nom. Jolly v. Kine, 
[1907] A. 0. 1. 
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as well as upon th^pro^^imT/ZS ^ 
maybe had not oidy o ie, f‘'"®‘“S buildings ( t). Bellrd 

““ “ ■= •« -sv/iril 

if and in so faras°y',?lifbnp°o^®thr‘'"T 
o^nei may be deprived at any timp ’p dominant 

account OO. ought not to be taken into 

not aLfllVq ‘HetaTin'T^ 

burden by the nature of his actnll ' ^ diminish the 

non-user, or by not usin" the full nor even by complete 

P^nnits (.). If a man to his oV^n- 
J''o or more rooms of his house into or ju'ofit converts 

^01 lighting them, or converts a om-r u^- provision 

purpose requiring an increased <=111 his house to some 

call upon his neighbour to leave^^Ln^^ bght, he cannot suddenly 

rendered necessary only by such nif?- r ^”PP which is 

''hat IS in substance an mcreased and thereby impose 

Conversely, if the owner of the dnm' neighbour(y). 

dominant tenement budds on hi^ 


oq^: iniO-JA.C. 121 • but consi r r T’ and Alfini, 

(\m\\ 7 I' (1866)T R i Ch.App. 

compare the P- 202 ; 

the^ralef, ‘tVl H 8™'a'«*i>rindriTs‘'“‘Tf ‘’® 

• *’. ®®rvient owner must^imf i Insult of an application of 

ff>no ^ building by a third partv tho ^ *'b>;oagh the subsequent 

servivfr si^bstantially diminished by 'the ioinf^ff the dominant 

t-jyient owner and that of the third nartv Joint effect of the building of the 

cannot servient owner and VhelhiH^^® contract 

i>nrf foresee the amount of obstruction P^i'Jy* the servient owner 

1 }• ^loce the easement must rest on th^ raised by the third 

owner the result is that he makes a mant or ^^'^onant of the servient 

buihU^^hatfoover.^'''’ «»1 TnteS'of 

^ 4 qR at 

(x) cT''' in’ P- 2W. 
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own land in such a way as partially to interfere with the access of 
light to windows in respect of which he enjoys an easement of light, 
his doing so is no bar to a suit by him to prevent the servient 
owner from further interfering with the light 

588. It is not clear whether the right to an extraordinary 
amount of light can be acquired by twenty years user for extra- 
ordinary purposes ; but such authorities as bear upon the point 
tend to a negative conclusion (a). At any rate, such a right cannot 
be acquired where the servient owner is unaware of the extraordi- 
nary user, for he cannot be presumed to have granted a right to 
an enjoyment of which he was wholly ignorant (6). 

589. The easement of light can only be enjoyed in respect of 
buildings (c), and must be claimed in respect of a window' or other 
aperture in a building on the dominant tenement (d). The use 
for twenty years of an open space in a particular w'ay requiring 
light does not give a right to preclude the adjoining owner from 
building on his land so as to obstruct the light (c). 

Sub-Sect. 2. — Acuumtion of Ritjht to Liyht. 

590. A right to light may be created by express grant (/). The 
grant maybe in the form of a covenant (//), or may be effected 
by the use of general w'ords whereby accommodations which were 
formerly merely ^aasi-easements are converted into valid ease- 
ments (/(). A mere parol agreement to grant an easement of light 
may be enforceable at the instance of the grantee, if he has acted 
in pursuance of his part of the agreement (i). 


{«) Baxter v. Bower (1875), 44 L. J. (cn.) 625, C. A. ; i olh v. Home and 
Colonial Sioree, Ltd., [1904] A. C. 179, per Lord Davey, at p. 202. 

(a) Lanfranchi v. Mackenzie (1867), L. R. 4 Eq. 421, 460; Amhler v. Gordon, 
[1905] 1 K. B. 417, 426 ; Colls v. Home and Cohiiiul Stores, Lid., supra, at 
p. 203; compare, however, llerz v. Union Bank of London (1859), 2 Gitl. 686. 

(5) Amhler v. Gordon, supra, at p. 424; compare, however, Ihrz v. Lnion 
Bank of London, sujfra. See also Corbett v. Jonas, [1892] 3 Ch. 137. 



England v. Kino (1880), 14 Ch. D. 213, C. A. ; Clifford v. Holt, [1899] 1 Ch. 698 ; 
Colls V. Home and Colonial Stores, Ltd., supra, at p. 205. 
d) See p. 307, post. 

€) Roberts v. Macord, supra. 

./) Dalton V. Angus (1881), 6 App. Cas. 740, 794 ; Higgins v. Betts, [1905] 2 
C’h. 210. 214 ; Booth v. Akock (1873), 8 Ch. App. 663, 667. 

{g) As to the question whether the easement of light and other negative 
easements are properly tho subject of grant or are ouly capable of being created 

l>y - ^ 

V, 

a 880 ) 

Dalton V. Angus] supra, at pp.’ 794, 795, 823. Compare' also Brinsep {Lady) v. 
Bdgravian Estate, Ltd., [1896] W. N. 39 (1), C. A. ; and see p. 247, ante. 

(h) See p. 250, ante. 

(t) McManus v. Cooke (1887), 35 Ch. D. 681. As to cases where agreements 
to grant other easemonte have been enforced although not under seal, sec 
Devonshire (Duke) v. Eylin (1851), 14 Beav. 530 ; Moreland v. Richardson (1856), 
22 Beav. 596 ; Laird v. Birkenhead Bail. Co. (1859), John. 500 ; Mold v. 
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‘’y implication of Iaw(/). 
if a man owns a house, and also owns property of any kind 

adjoining hat house, and then either conveys^ the house m fee 

simple or demises it for a term of years to another peSf a rJh? 

at the ^siructed by anything to he erected on any land' which 

Sai‘ ee nMn I® 'lelouged to the grantor, Jasses to the 

g antee (4). It makes no clifteTence whether the windows of the house 

are ancient lights or not (/). This principle holds good with iSard 

to dispositions by will as well as to dispositions inicr vivos and for 

selli 1 ^ undei his statutory power of sale (n). ^ 

bv tliH-ation, of the easement of light arising 

estaTe m IVl to the duration of the 

tenement at the timp common owner had in the servient 

pvln oi i ^ f ^ easement arose (o). And this is so 

rja* «« »‘“W 

592. But where a man owns a house and adioinin^ land or two 

ISa hrs: *^"'1 - “^ houses 

hvZ dh easement of light arises by implication in his 

favour (q) except perhaps in the case of great necessity (r). 

disnosL^flinih tenements and simultaneously 

disposes of both to diflerent grantees, an easement of light is created 

HI ; and see generalh“ n -46 f (1870), L. E. 10 feq. 

m land withiif the ineanin- of the f au interest 

of part performance apj.lies! see p. 237, aa/e ^ 'whether the doctrme 

Baikimi C'o. v U8Ss\^*?s Birrniufjham, Dmlhy and District 

3 Ch. 137 : Bhilhps V. Low f 18921 I Ph 4 -^’ I’- V 
009, 567 ; Po//ar,/y. Gave homi 1 Ch^si' ■’ rt'-''' « ('M-'). 21 Ch. D 

1 Ch. 928. As to the creation It v. Schweppes, Ltd., [1902] 

ante. A contract for the “lalo of n >. hy implication of law, sec p. 251, 

a third person does not iinnlxT . windows overlooking the land of 

are entitled to the access^o*f warranty that the windows 

[1001] 2 Ch. 324) ® ^ ^^Tid {Greenhalyh v, Brindley 9 

1 iPP- ■‘'2 ; V. Fletcher (1663), 

J>orn T. t'JLt, riaooi 2 Ch "n“’ /? "' ®f/“""(1829), Mood. & if. 396; 
.So/a„,„„ V. 1875) L E '-0 Fn iiT (1861), 9 W. E. 368; 

Qukke V. Chairman, [19031 1 Ch ‘639^’c See also 

(0 Leech Jma:Zr, l, La Lafmerv'h^^^^^^ PP' ®™' ®'‘- 

a) Zu TruriZZP. ' ^ «■ ®- “• «'• 

1 dt 926!‘ "'■PP- Schweppes, Ltd., [19021 

RymeP°MclirPPgriT?h, 52^'" ''' compare 

(?) BViceWon V. if«rroi4/5 (1879). 12 Ch D .31 P \ . ttv* t, /,oooi *t 
w Co. V. Corirt(1865), 2 Drew & Sm 355 3fiO* Fllilv 

f^^App%ar59r-''p ^ 

^an3 (W6) 4 C^ D J 1“' ^ J' >26, 128; Master i 

ir) Jiai dLeeldinZimi] 2 ct 17. 
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by implication of law in favour of the grantee of each tenement sect. 2 . 
against the grantee of the other (s). Light. 

593 . The right to light may also be claimed under the doctrine By prescrip- 
of prescription or under the provisions of tlie Prescription Act, 

1832(f). For some time after the passing of that statute it was 
believed that the method of claiming the easement rested thenceforth 
solely upon its provisions (h) ; but it has since been held that the Act 
in no degree whatever altered the pre-existing law(r). There 
is no difference with regard to the nature and extent of the ease- 
ment of light, whether the right to it be claimed under the doctrine 
of prescription at common law, or under the doctrine of a lost 
modern grant, or under the provisions of the Prescription Act, 

1832(»-). The Act has only altered the conditions or length of user 
by which the right may be acquired (u), and neither enlarges the 
right of the dominant tenement nor adds to the burden of the 
servient tenement (6). 


594 . \Yhen the access and use of light to any dwelling-house, 
workshop, or other building has been actually enjoyed for the full 
period of twenty years without interruption, the right thereto is 
under the Prescription Act, 1832, deemed absolute and indefeasible, 
any local usage or custom to the contrary notwithstanding, unless 
it was enjoyed by some consent or agreement expressly made or 
given for that purpose by deed or writing (c). 

The Act has materially altered the nature of the enjoyment by 
which the right may be acquired ; for enjoyment as of right is 
not necessary in order that a i)erson may establish a prescriptive 
claim under the Act to the easement of light (d). 

The statute has thus created a fresh origin for the right, differing 
in a most material manner from prescription at common law or 


Enjoyracut 

niuler 

Proscription 
Act. m2. 


is) Alkn V. Taylor (1880), 16 Ch. D. 355 ; Iliyhy v. Benudt (1882), 2 
559, 567, C. A. 

(f) 2&3Will.4, c.71,8. 3. 

(n) See 
p. 310 
(y) keUi 


1 Vll. AJ. 


A. u. uy, iy8; see also A'or/olk (Duke) v. Arbuthnot (1879), i U. U. D. 
290, atfinned (1880), 5 C. P. D, 390, C. A. 

(w) Kelk V. Beareon, supra; see also Colls v. Home oud Colonial Stores, Ltd., 
•Mpra. per Lord Dayey, at pp. 198, 199, and per Lord ALvcnaguten, at 
P. 19U ; Leech v. Schweder (1874), 9 Ch. App. 4G3 ; Aijnsley v. Glover, siqtra; 
f\ C. A. 

nl TL- Colonial Stores, fJd., sujtra, per Lord Davey, at p. 199. 

lo\ Ibul.. TiAj* T./wil \f A k m... i firv 


^ V., V., OUl/ 

.d) Trimott v 
C- B. (N. 8.) 449. . 
y. Warwick (1S49), . 

V. GacWcA, [1904] 1 il. ij. 457, 462, C. A. ; Gardner v. Jlodgson s Kinyston 
Uo.,[l9ui] 2 Ch. 198,215, C. A. ; [19031 A. G. 229. As to the meaning 
0 expression “enjoyment,” or “user as of right,” see p. 262, ante. 

H.L.— XI. V 
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Sect. 2. 

Light. 


Light must 
be acquired 
in respect of 
a building. 


Easements and Profits a Prendre. 

£Aet k f “Oflern grant, for the prescription of 

Jovenan T nf. ^ supposition of any implied grant or 

co\ enant. ^ If the requirements of the statute as to enjoyment for a 

ceitain period are fulfilled, any such supposition is unnecessary (e). 

in resti nf? l“?r “^er the Act 

respect of a building (y ), and cannot he acquired in respect of 

open and, such as a garden (y). The building in respect o/which 

as a f Ije some structure of the same nature 

“ builS” w^r'®fr' Every structure which is a 

isnnt npp°p== Metropolitan Building Acts 

t^Mif building with respect to which a prescriptive claim 

the^ \pt in VP^ ’^®®" successfully made under 

^Lnlmnlpi °V'' (^0, an unconsecrated chapel (f), a 

gieenhouse (m), a picture gallery (h), a factory (o) a cottage ('n) a 

faSn°thp‘c«P f cowshed (s) ; but have 

lailecl in the case of a saypit or timber yard (f). 

under the Act in respect of a 

du rinVtPp ^ p T inhabited, or even fit for habitation (u), 

during the whole or part of the statutory period (x). 

11 L. 15. (N. S.J -141), Lx. Ch. ; Simner v /'nloi /lQftO\ •> t u 

V. Ilarii'ici- (1S49), 3 Eiich. ao2 ; '.MorU v. iW, [1907 ]‘a C 423 

Cn/is T /Lw,e^“flS94l"'?Vh^“fi''-o ^3 «*>. d 238,' C. A. ; 

126; ivSVA^:f^^880l^4 Ch 

C. A. ; CJprd v. /« [1899] 1 Ch. L. E 

/•i n’ ^ rr^* Q^f€€H A fine (ra 7 "(/eH GUfi Jlunsions Co HfiiSOl fin T ^ 7 )Q * 

'■ “■ ■» p 

(/<) Hums V. Ik Pinna, supra. 

(p JIM See also as to buildings, title Metropolis. 

[fi) Ecclesiastical Commissioners ft/r Enalani? tt « 4 j 

Frnurii fioom w XT irn A a 1 \. V. Jitno^ supra I Anderson v. 

J man.. 1 190bJ W. N. 160. As to the question whether there is a rieht to lieht 

(0) See, e.g., ]Varren t. Broivn, [19021 1 K. B 1.5 P A 

(;)) Coivper v. LaUUer, [1903] 2 Ch. 337. * * ■ ■ 

[‘39' J 2 Ch. 214; see also Clifford 

(r) jilartin v. Price, [1894] 1 Ch. 276, C. A 

^ViTaV' 167. C. A., where, however, the 

Itltutoly 

(1) Poherts v. .Uncord (1832), 1 Mood. & E. 2.30. 

(«) Colls V Ihme and Colonial Starts, Ltd., ,'upra; Collis y. Laugher, supra; 
CourtauU v. LeghAsapra. :/ > r j 

(x) Coins V. ZauWer, s«^a,per Eomer, J., atp. 661. In this case it was held 
that ran und^the statute in favour of^the owner of a house from a time 
when all external ^ork was done, the walls finished, the windows placed in 
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596. There must, however, he both access and use of light, for 
access alone, that is to say, free passage of light oyer the servient tene- 
ment, is not sufficient (a), Tims, no right of light can bo acquired 
in respect of windows barred by shutters which cannot be opened, or 
which are never in fact opened during the twenty years (/>)• The 
word “access” as used in s. 3 of the Prescription Act, 183ii (c), 
does not refer to access through the aperture or window, but 
to the freedom of passage of light over the servient tenement {(/). 
The right acquired under the Act is governed and measured to 
a great extent by the access of light to the dominant tenement, 
and the aperture which lets the light into that tenement is a 
material element in defining the area which must be kept free over 
the servient tenement (<?). But the size and situation of the 
aperture is not the exclusive test of the maximum and minimum 
measures of the right acquired, without reference to the use and 
enjoyment of the light to which it has given access (./'). 


597. The apertures through which the light may come are not 
confined to ordiiiftry windows, but may consist of skylights (if), 
unglazed windows in which there are not even sashes (//), the 
windows (0, and, probably, the arch of a church {/.), a glazed door (/), 
the glass sides of a photographic studio the roof and sides of a 
greenhouse or conservatory, whether it be attached or not to a 
dwelling-house (n), or the roof and sides of a vinery (o). 

598. No right to light can be successfully claimed under the 
provisions of the Prescription Act, 1832 where it is shown that 


position, the joists in place for the different landings, and tlio roof put on and 
corapletelj^ tiled, although neither the glass nor sashes of the windows had 
been put in, nor the joists laid on the floors, nor the pipes for gas and water 
fixed m place. 

(a) Scott V. Pape (1886), 31 Ch. D. 554, 575, C. A. ; Coojicr v. Stnikcr (188S), 
40 Ch. D. 21, 26; Cvlh v. Home and Colonial Stores, Lid., [1904] A. C. 179, 205, 
{1) Courtauld v. (1869), L. R. 4 Exch. 126, as explained in Smith v. 
Baxter, [1900] 2 Ch. 138, 145. 

(c) 2&3Will. 4, c. 71. 

id) Scott V. Pape, sitjrra. See also Harris v. I)e Pinna (1886), 33 Ch. D. 238, 
C. A.; Colls V. Home and Colonial Stores, Ltd., supra. 

(e) Scotty. Pape, supra; and see Andreivs v. Waite, [1907] 2 Ch. 500. 

(/) CoUsy. Homeand Colonial Stores, sufoa, at p. 206; Kelh v. Pearson (1871), 6 
Ch. App. 809 ; City of London Brewery Co. v. Tennant (1873), 9 Ch. App. 212 ; 
Leech V. Schweder (1874), 9 Ch. App. 463 ; compare Tapliiaf v. Jones (1865), 1 1 
H. L. Cas. 290, 305, 306 ; Yates y. Jack (Xm), 1 Ch. App. 295 ; Calcrafiy. 
Thompson (1867), 15 W. R. 387. 

(?) Smith V. Baxter, supra ; Easton v. hied, [1903] 1 Ch. 405, C. A. ; Harris v. 
Kxnloch & Co., [1895] W. N. 60 ; Presland v. Bingham (1889), 41 Ch. D. 268, 

V. Laidlex-, [1903] 2 Ch. 337. 

A) Collts y. Laugher, [1894] 3 Ch. 659. 

(») Ecclesiastical Commissioners for England y. Kino (1880), 14 Ch. I). 213, C. A. 
(fr) Compare Norfolk {Duke) y. Arbuthnot (1880^ 5 C. P. D. 390, C. A. 
y) Presland y. Bingham, supra, 

(m) Lazarus y. Artistic Photographic Co., [1897] 2 Ch. 214. Compare Harris 
I' A «Hpra, at p. 262. In this case a prescriptive claim to light under 

the Act to a timber shed consistine of a roof and framework failed upon other 

grounds. ^ 
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Sect. 2. 

Light. 


Payment of 
rent. 


Agreement 
must be witli 
occupier of 
dominant 
tenement. 


Statutory 

interruption. 


Easements axd Profits a Prendre. 

’’f " under some consent or agreement 

siineil that purpose by deed or writing (p). A writing 

nwnp, Hi ^ dominant tenement and not by the 
thirpiu-poH( tenement may be a sufficient agreement for 

H o^cupier of the dominant 

although not such an interruption 
miflp casement of light being successfully claimed 

p n r Hi '•‘Ptwn Act, 1832, after the statutory period has 
elapsed (r , will preclude any successful claim to the light if the 
payment be made under a written consent or agreement by virtue 
of which the enjoyment of the light is allowed (s). 

llie occupier actually enjoying the access of light or the use of the 
dominant tenement is the only person whose consent or agreement 
m MU ing can be effectual to prevent the acquisition of light. 

ei e casual occupants, such as visitors, guests, lodgers or servants, 
residing in the house, or a caretaker of an empty house, or 
emp ojees at a workshop, cannot effectually agree or consent, for 
their occupation and enjoyment is by leave and licence of the 
as er 0 the house or workshop and is in truth his occupation and 
njojinent. Ihe occupier need not be the owner in fee simple, 
le ac s 01 acquiescence of a disseisor during his occupation of the 
piemises ai e equally eftectual for the purpose of acquiring, defeating, 
or abandoning the right to light (f). 

of light can be acquired under the provisions 

monf a statutory interruption in theenjoy- 

m^t of the light (a). The word “ interruption in s. 3 bears the 

adverse obstruction and 
Roq discontinuance of user (c). The question whether there 

h-u c\r, effective interruption cannot be determined 

considering whether an obstacle internosed to the 
SnT the easement is fixed or movable, ‘for although 

inbpl 1 moyability of the obstacle are important elements to be 
oil fb consideration, the decision of each case depends upon 
all the circumstances which are brought before the court (d). If 


on T T lop also Jiuacoe v. Orounsell [m-Jj, 

1 * *'* u ’ an inscription on a stone built into a wall was 

Held not to be a consent in writing. 

(f/) Bewletjy, Atkinson, supra; Mitchell v. CaninVy s««ra, at p. 61. 

(r) J i^terers Co. r. Parish Clerks' Co. (1851), 6 Exch. 680, where the rent 
vas pazd uuder a verbal agreement. 

\s) Prescription Act, 1882 (2 & 8 Will. 4 c. 71). s. 3. 

t}H;/man v. Van den Beryh, [1908] 1 Ch. 167, C. A., per Farwbll, L.J., at 
p» 1 < y. 

3. ■!; V. lli,,gham 

(1689), 41 Ch. D. 268, 0. A. ; and see p. 278, ante. 

)V [1900] 2 Ch. 186, per Stirling. J.. at p. 146. 

(c; ^jmt/i V. Barf^, supra ; Plasterers' Co. v. Parish Clerks' Co., supra, per 
Lord Ca^tbell, C.J., at p. 635 ; Carr v. Foster (1842), 8 Q. B. 581 (a decision 

5 ^^ollinsY. Fcrney (1884), 18 Q. B. D. 804, C. A. 

(a) hmxth V. Baxitr, supra. 
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it appears on the evidence of the person seeking to establish the 
easement that there has been an interruption of a permanent 
character, which from its nature is likely to be of a peunanent 
character, then it lies on him to show that it did not in fact last foi 
a year; but if it appears that the interruption is one not likely 
to be of a permanent character, or from its nature is not of a 
permanent character, it lies upon the party opposing the claim to 
show that there has been an interruption which has been existing 
and acquiesced in for more than a year (c). 

600. A right to light may be acquired under the Prescription 
Act, 1832, against remaindermen and reversioners of the servient 
tenement^ although during the statutory period the land has been 
in the hands of a tenant, and consequently they have been unable 
to oppose the user or enjoyment (/). This is due to the fact that the 
Act does not require the enjoyment to have been enjoyment as of 
right Ui). Where the tenements are held by^ two persons under 
leases from the same landlord, the lessee of either tenement may 
during his term acquire under the Act an easement of light as 
against the other lessee and his own landlord as the reversioner of 
the servient tenement, in spite of the unity of seisin in the common 
landlord (h). 

601. No right to light can be acquired under s. 3 of the Act as 
against the Crown (i). The Crown is mentioned in ss. 1 and 2, 
but not in s. 3, and by a rule of construction no Act of Parlia- 
ment binds the Crown unless the Crown is expressly mentioned, 
or unless the intention to bind the Crown is clear and unmis- 
takable (j). Similarly, no easement of light can be acquired under 
the statute as against a tenant holding under a lease from the 
Crown [k). 

602. The Act has not created a class of easements which could 
not be gained by prescription at common law, such as an easement 
for a limited time only, or available only against particular owners 
or occupiers of the servient tenement {1}. Consequently, as such 
easements could not be acquired as against the fee simple, they 
cannot be acquired at all(m). 


Sect. 2. 

Light. 


Reraaindcr- 
nieii and 
reversiouers. 


The Crown. 


Easement of 
light cannot 
be acquired 
for a term. 


(c) Pre^land v. Bingham {\m), 41 Ch. D. 268, C. A., per CorrON, L. J., at p. 274, 
in which case it was held that there was no interniptiou of light effected hj piles 
of packing cases containing marble and stone which were removed from time to 
time as required and replaced by others. , » 

(/) Stmper v. Foley (1862), 2 »fohn, & II. 66o ; compare Wheaton v. Majde & Co., 

[1896] 3 Ch. 48. C.A. 

[g) Kilgour v. Gaddes, [1904] 1 K. B. 457, 462, C. A. , ^ 

[h) Frewtn v. Philims (1861), 11 C. B. (n. S.) 449, Ex. Ch. ; Mttdiell v. CantrtU 
(1887), 37 Ch. D. 56; Jiohsm v. Edwards, [1893] 2 Ch. 146; Morgan v. f ear, 
[1907] A. C. 425; compare also Wheaton v. Maple it C’o., [1893] 3 Ch. 48, 0. A. 

[i) Perry v. Fames, [1891] 1 Ch. 658 ; Wheaton v. Maple it* Co., supra. 

(i) Perry v. Fames, supra, at p. 665; Wheaton v. Maple Co., supra, per 
Lindley, L.J., at p. 64. See also title Coxstitution.vl Law, Vol. YL, p. 48o. 

(k) Wheatm y. Maple & Co., supra; compare Bright v. Ualker (1834), 1 
Or. M, & Jt# 211* 

(l) Wheaton v. Maple & Co., [1893] 3 Ch. 48, 65, C. A 

(m) Hid. 
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Sect. S.—JVater. 

Sub-Sect, l.— General. 

,4»v;:r rzt - 

r=?,r'.s'4 i r ^ f = 

;±s. f f ”■ ““S-” 

or some other vp”«pI e u '’® ‘=o“tamed in a cistern 

plaeedTt fol his rvit"u5S “^® “®‘‘®“ 

.ithouEEw^f.’ ”.sr W? T “ ™,*l“ T ” 

land the nwnp.- “ “®spass. When, however, it has left that 
the^^terlelf'^ 7/®^'®°®'’®® therefore, mean the grant of 

.EE £LLTr,S”,S E-" 

SI of £ S”.tr r.".” Ehl :t: z : 

kE r.ir;s£“^ 

aSi/d” ,rn“ZbSd'Sm ibS’ n”fm|" obfr”?’ T h 

from the natural right (»). Seneial, a diminution or detraction 

vaSrf “ TTpi,-' ^^tercourses are very 

vaued(t). Then nature depends largely upon the distinction, 

Emhr,^7. Oirm (mff jj’ E^il /sM ' “e’/ro Campbell, C.J., at p. 709 ; 

29 Ch. D. 115. 121 C. A ' v. Tomlumn (1885). 

compare Rawstron v. Taulor ClSos/ U ^ ^ ' 

of the land covered by^lhe recovery 

p/^69fXsOT/v^''/////"Tmra 

p. 369. ' ^ P* V. Owen, supra, at 

Jf/) Race V. R arrf, SHpra, at p. 709. 

ll) Ibld^ (Corporation (1877), 6 Ch. D. 264. 271. C. A. 

(0 As to the natural right to water see *^11 < x xt i n 

't .rWti 

rainwater on nTinf>,ov.’o ^ as to the right of discharging 

(1873)71“ Tc P lfio”^?““ see 'i7ar,ry V. 11^/lers 
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all-important for this purpose, between water flowing in a natural 3. 

channel and water flowing in an artificial watercourse («■)• 

606 ^Vith regard to easements relating to water llo^Yiug in a 
natural channel the distinction between the easement and the 
natural right to water is of first importance ; but this distinction 
has little bearing with regard to easements relating to water llowing 
in an artificial channel, because they depend in general upon some 
agreement, express or implied, which excludes all question of natuial 

rights (x) . 

Sub-Seot. 2.— Right to Wafer e.r jure iiatura. 

607. Every owner of land adjacent to water running in a defined Naturd 
natural channel has at common law a right to have a continuance 
of the accustomed flow of water (!/), both as regards (luantity and aow. 
quality (z). This right, which is generally called a natural right 
arising jure naturee (a), is an incident arising by law fiom le 
ownership of each plot of land over or through which the water 
passes (b), with the result that there is a mutual benefit to and 
mutual burden upon each owner (c). Consequently one paiticular 


l Com. Dig. 118, Action on the Case for Nuisance A As to “greasing the 

velocity of the stream, see Williams v. Morlaud (1S24), d B. & C . . ' , * .fi ^ •\- 

easement of water for turning a mill wheel, see Carlisle Corporation \. (n)ui 

_ j V j Ilk t'kC'/i IJ \T I V li#/ — 


AND Watekcourses ; and for forms, see Encyclopedia ot ronns, \oi. 

T>D 533—545 

(u.) Greafmv. Hayward (1853), 8 Exch. 291, 293 ; II ood v 
3 Exch. 748 ; Rameshur Fershad Narain Singh v. h»oj Rehari ' “/J"'* * 

App. Cas. 121, 126, P. C. ; M'Evog v. Great Northern Rail. Co., [lUOOj 2 1. K. 
325, 333, C. A. ; 7i«muJ8 V. Zaftj'/, [1901] 2 Ch. 502, 507. 

(as) Kenait v. Great Eastern Rail. Co. (1884), 2i Ch. D. 12*-, C* A., a PP* » 
134, where CorroN, L.J.. said, “ It seems to me to be a contradiction in^ terms 
to say that any natural rights can ever be acquired in an artificial cut. ee, 
however, Sutcliffe y. Booth (1883), 32 L. J. (q. b.) 13G, whore it was held that 
although the particular watercourse in that case might have been artincia , 
it might still have been originally made under circumstances, and ha\e been so 
used, as to give all the rights that the riparian proprietoi-s would have had it it 
had been a natural stream; and Whitmores [Edenhridge), Ltd. v. hanjon , 

[1909] 1 Ch. 427 ; seep. '615, post. ^ , 

(v) John Younif A Co. v. Bankiei' BistiUerg Co., [1893] A. C. 091, 098; Lmbrey 
V. Owen (1851), 0 Exch. 353, 369 ; Chasemore v. Richards (IHoO), / 

349 ; Williams v. MorJand (1824), 2 B. & C. 910; Miner v. Crdmoar {18ob),J - 
Moo. P. C.C. 131 ! Kwnrtv. TipUnfit Fo<rr. Law Guardians {\^6\), 9 h. K. ir. 


RVuVr^lOOfi] A. C. 72, 80 ; compare ir(d/er v. Manchester Corporation (1861), 6 
(z) John Young & Co. v. Bankitr Distillery Co., supra. 

(a) Sury v. Figoi (1626), Poph. 166 ; Bradford Corporation v. t errand, supra , 
Chaamore v. Richards, sur/ra; Ewart v. Belfast Foor-Law Guardians, 

(5) Emhrey v. Owen, snj/ra; Kensit v. Great Eastern Rail. Co., sujyra; Aase- 
more y. Richards, suj/ra ; Bradford Corporaium v. Ferrand, supra. nnAii 

(cl Wriaht V. Hownrtl nM'A\ 1 SItt, A Sf.. 190. 203: Burrows v. Lang, [1901 J 
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Sect. 3 

Water. 


Reasonable 

user. 


Limits of 
user. 
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DRE. 


the stream, ' but the lands of ml, "If®® "‘‘“^hed by 

which must be preserved W) fjf have a similar advantage 

constitute the foundation nf bio i‘ 1 nature 

the course of nature in every nart^nf th^ f"' '^^®‘^°Snises and follows 

manner as a ripanii ownef S 

wliich the result of his uL oMhei. '""I 

ahecting tlie lands of otherc; cn h upon the stream 

benefit from a similar duty ’imnnff f ^ " ®°*’‘'®”P°"ding mutual 

each riparian owiei has a LZTf 1 ,?°'? ^nd 

of other riparian owners to 

water (y), and a riirht of acfion • ^®®'® 0 "®ble enjoyment of the 

therefore unauthorised use of thf cSontnififS'''””'''® 

the ‘•easonabinnTifmhif “usfoT'tiZ® separate 

to !a laJi exten on bpif 'f® °"® ®f degree, depending 

the amount of water ahstraZui)** “®™P>'“'ed with 

little difficulty in detZ ZL in li ^ J^o^’ever. usually but 

the permitted limits or noU/ i^^ a’"* " ®“®® within 

water for ordinary n 0"'“®'- may use the 

the general and usunM-o * P^H^oses for his domestic wants and 

also,®silct to coZt ‘®"®“®"‘- '■‘“d he may 

purposes— sometimes called"i-trai- r”’ conditions, use it for other 
provided they are ronnlnf i or secondary purposes— 

dividing \ n7Z Jol to his land (/). The 

been a'^ccurately fixed^^^and purposes has never 
demarcation. ’ ^ piobably incapable of accurate 

owner is under no*^re”strmt^L^7^ nf® riparian 

unaei no restiiction, for in the exercise of these ordinary 

(1851), 6 Exch. 

compare, however. MrCartneu v ^ft/lery Co., [1893] A. C. 691 ; 

A. C. m,per Lord Macna^ten afp 30 P Railway, [1904] 

E. R. 7 H. L. 697 mL Canal Navigati<m Co, (1875), 

water for the purooses ^of Tup^v the taking of 
'fVilts and Berks Canal Naviaatioi^ Cn^ ^ town, see Swindon Waterworks Co. v. 

see Mea.„,j c, (Vse )Tc' B ‘fV ??-“■' “f T t 

[^899^2(^1,! 608 c A 
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rights he may exhaust the water altogether {m). In the exercise 3 

ot the right to take water for extraordinary or secoinlary purposes Water, 
his user must be reasonable, the purposes for which the water is 
taken must be connected with his tenement, and he is bound to 

restore the water which he takes and uses for those purposes 

substantially undiminished in volume and unaltered in character (a). 

In no case can a riparian owner take advantage of his position to 
use the water for purposes foreign to or unconnected with his 
riparian tenement (o). 


610 . Different considerations apply to the cases of water tiowing Water in 
in an unascertained channel (/)), or water percolating through the 
earth in an indefinite channel (^). In these cases a landowne^r has diauuel. 
no right at common law to the continuance of the flow (r). Conse- 
quently if a landowner does any act upon his own land which results 
in preventing the access to his neighbour's land of water which 
formerly came there by an unascertained channel or by mere 
percolation, he has committed no actionable wrong (-s). 

A landowner is entitled to interfere with the surface water on 
his land, although the result may be to prevent the water eventually 
reaching a defined channel, and even although another person may 
be entitled to the flow of the water in the defined channel (0- 


611 . In the case of a subterranean stream the course of which is 
well known, the rights of landowners with regard to the flow of the 
water are in general similar to those which arise in the case of 
water flowing upon the surface in a defined natural course (a). 


Defined 

subterranean 

channel. 



697, atpp. 704, 705. 

(n) McCartney v. Londonderry and Lough Sivilly Rath Co., Ltd., supra, per 
Lord Macnaghten, at p, 307 ; John Young & Co. v* Bunkier Distiilerg Ca., 
[1893] A. C. 691, 698; Swindon ]Vaterworks Co. v. Wilts and Berks Canal 
i^avigation Co., supra. See also title Waters ajtd Watercourses. 

(o) McCartnetf v. Londonderry and Lough Swilhj Railway, supra, at p. 306. 

(;>) See, for instance, Bradford Corporation v. Ferraud, [1902] 2 Ch. 655. 

( 9 ) See, for instance, Acton v. Blundell (1843), 12 M. & W. 324, Ex. Ch. , 

Rawstrori y. Taylor (1855), 11 Exch. 369. » tt t r. -na . 

(r) Acton y. Blundell, supra; Chasemore y. Richards (1859), / H. L. tas. o4J , 
Ra^ustron y. Taylor, supra; New River Co. v. Johnson (1860), 2 E. & E. 4Jd , 
Bradford Corporation v. Ferrand, supra. 


tiooaj, a n. & S. 710 ; Brain y. Marfell (1879), 41 U i .joo, a. , 

Silver, Lead, and Copper Mining Co. v. Harrison (1873), L. K. 5 r. t. 4J , 
Dickinson v. Grand Junction Canal Co. (1852), 7 Exch. 282, 300 ; Grand Junction 
Canal Co. y. Shugar (1871), 6 Ch. App. 483. ^ „ , 

(<) Broadhent v. Ramhotham (1856), 11 Exch. 602; Raivstron v. Taylor, 
pra; Bradford Corporation y. Ferrand, supra, at p. 660. Compare Grand 
inction Canal Co. y. Shumr. supra: English v. Metropolitan \\aier Board, 


supra 

Junction 

[1907] 1 K. B. 588. _ ^ , 

(a) Dickinson y. Grand Junction Canal Co., supra, per Pollock, C.13., at 

A ^ « W* ^ « — .rv T>* I It T>// 
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•'m.-B-Sect. S.— Easements relating to Xatural ^Vatercourses. 

612. Easements in respect of water in natural watercourses 
s; tlS of law (,, or 

to interfere with “h J llT by® tTwng t-J£‘^fm-'TiaoSry 

whii^wouTd imt be f for otlier purposes 

lilbt ir^ 11.1 owners had his 

He luav In n! as a riparian owner (r). 

the wl. n or nl""' “ easement a right to change the state of 

ipa dSi owne. 111 “ o"'"! ‘0 'leprive other 

iipaiian owneis of their beneficial enjoyment of the water fo'l and 

s®‘ ““ “1” '-"j »f •»»£ 


■io9 
A 


>9, J.wart V. heljast Poor-Law OKartPam flSSn 0 T P Tr i-o r- a 
eton V. LlnwleU (1843), 12 M & W 3-M Pv PB 1 // ^v4*’ 

Guardians (18o7) 1 H & X fi')T run ’ ’ Pudden v. Glutton Inion 

on the banL a ^ owners 

stream fir'ft rises to tho sii»f ® the owner of land upon which the 

ivith“hrltor ,1 1 ottenviie interfering 

Giumliuns, supra: Most,/n' v. Ch'lrn’ 

beinlcreated^by'^expresnn't 86^1 7 natural watercourses 

East 487; Xnttu« v.Vucr^eT/ 'iS^oVb f l‘" J'XwX i’f ** 

J. tt A/. White, [1903] A. C. 72.^ ' “ ^ '"* 

Sury y. implication of law, see 

V. i-orWrirsl oicl)’) sf^y, "" J- ’-«■ 

been estabrished^^er'^Mn ft*'**7^ claims to easements of this kind have 
(I87o)!“7Exe7. ^ ^’‘“tnt. 99; hotter v. Porrm 


9 ffn ni V* W Uliams IJSfjh) I Al Xr W • If r .1 T 

A. C ‘>68- FastouJi nyiir.i' Brothers y. iVcOavin, [1893 

A. U. .08, J-.astwood Brothers, Ltd. v. Honle;/ Urban Council, [1901] 1 Ch. 645; 

-C-^^ (iiid Hereford Bail Co riRTll T T? fi n T^ t;-fi -,Sfi 

o8i ; Cooj)er v. Barber (1810), 3 Taimt. 99. ' * ® 

of^this Mnd are^ hr^nlr supra, at p. 587. Rights 

courses, for which seel) 315 artificial water- 

ttf orlt77es’ti5ne^ JfV'X 

lestramed); Beeston y. JTeafe .=i V. .?. « qc« 
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Sub-Sect. 4 . — Artijhiid Wafercourstfs. 

613 . There is no natural right to water in an artitieial water- 
course (()• But a watercourse, though arliiicial in its nature, may 
have been originally made under sucdi circumstances, and have 
been so used, as to give to persons through whose lands it Hows 
all the rights which they would have had as riparian owners had 
the stream in fact been a natural one (/.). And in cases where an 
artificial channel passes through the lands of several proprietors 
and water flows therein to serve the purposes of a lower proprietor, 
the proper grant to presume in the absence of evidence is the grant 
of a watercourse, and pritnu facie every proprietor of land on tlie 
banks of the channel is entitled to that moiety of the hed of the 
channel which adjoins his land(/). 


Si:CT. 3. 

Water. 

No iKitiinil 
riglits in 
artitieial 
watercourse. 


614 . The existence of every artificial watercourse, unless con- 
structed and used by a landowmer solely upon his own land (m), 
involves the existence of an easement. Such an easement ma} be 
created by express grant (u), or may arise by implication of law ("), 
or by prescription (p). It maybe granted or implied in respect 
of an artificial watercourse constructed upon the makers own 
land (g), or in respect of a watercourse constructed through the 
land of another person, and, in this case, whether the soil of the 
watercourse be acquired by the person making it (r), or the easement 
arises by almost necessary implication from the permission to make 
it given by the owner of the soil (s). 


Easement in 

artitieial 

watercourse. 


Great Eastern Bail. Co. (1884), 27 Ch. D. 122, 13.1. 1.14, C. A. , 
on V. Hoddinott (1857), 1 C. Bameshur Btrshad Sarain ^unjh 

ynj Behari Patiuk (1878), 4 App. Cas. 121, 120, P. C. : Borrows v. Anm/. 


(0 Kei. 

Samjison 
V. Koonj 

[1901] 2 Ch. 502, 505, 506; Wood v. Ilan/i (1849), 3 Exch. 748. 

{k) Sutcliffe V. Booth (1863). 32 L. J. (Q. B.) 136. per Wigiitman. J.. at p. 139. 
See also Baih/ & Co. v. Clark, Son and Morland, Ltd., [1902] 1 th. 049, ()04, 

C. A. ; Nuttall v. Bracewell (1866), L. R. 2 Exch. 1. _ t. t 

(?) Whitmores [Edenbridye), Ltd. v. Stanford, [1909] 1 Ch. 42 1 , ler E^E, J., 
at pp. 434, 435. 

(m) Buntiiuj v. Hicks (1894), 70 L. T. 455, C. A. . . 

(n) For instances in reported casus of express grants of easements in artitieial 

watercourses, see the following cases: Finlinson v. Porter (1875), L. -Iv. n) 
Q. B. 188, where the question of easement or common drain was undeculcd, 
11 wd V. Saunders (1875), 10 Ch. App. 582 (sower); Ootram v. ^laude (1881), 17 
Ch. D. 391 (underground goit). Compare Roberts v. Bose (186.5), L. R. 1 Exch. 
82, where a licence to construct a watercourse was granted by parol. Thu hcenco 
being subsequently revoked, the licensor was hold entitled to obstruct the 
watercourse ; see also Nuttall v. Bracewell, supra. . 

(o) For instances of easements of this kind arising by implication ot law, see 
Watts V. Kelson (1871), 6 Ch. App. 166 ; Buutincj \. Hicks (1894), 70 L. i,4ao, 

C. A.; /Mv. i««d(l&63). 1 H. & C. 676. , , , 

(p) il/apor V. Chadwick (1840), 11 Ad. & El. 571 : )^ood v. Waud, su}>ra, 

R?acHiirne V. " " — ~ ~ " 

Koonj Behari 
V. Dunstable 
V. Williams (1836). 

{q) See, e.y., Buckley (R. H.) 

608. C. A. ^ ^ 

(r) Dyn 

Corjiorution (18' 

(0 M'Evoy V, - J 

V. Lang, supra, at pp. 508, 509 ; Mayor Vi Chadwick, supra 
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Temporary 
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^cu 0.; oAhH surroundin.Te 

execution of the agreement. In general, in such a case riuhts in 
the agre™tT«)"''‘' 

arSL^wnfp,.‘''® Pi'escription an easement in an 

tvateZ r^S^ established lyhere the 

Spore oE ^U •’f " 

Stween he , especially if there is a lease existing 

tEnoE eoZ ? 7u‘* ‘i“®> oi-.whether it was a 

1 S t ^ W" 1 ^ 1 ^ ^ ^ y .. A ^ ^ was perfectly 

arthe nal-y ' i® >^e ®nJoyed only so long 

the patties continued their relation of landlord and tenant (c). 

course cons?rnpfoT^''f easement in an artificial water- 

be cained n! n ?“fu’ ? t®“P°‘'^>'0' purpose cannot in general 

in tft rWi ffne“1 ‘''® watercourse or his successors 

Ihe a7commod.H. /or is that the enjoyment of 

than the m il-Pi- ' ” oided by the watercourse to persons other 

hete no eilL character (c), so that 

of eve y nl ® ‘o tbe success 

is Mt cEfiM^ur “ ‘omporary purpose ” 

hn^! io ^ purpose that lasts in fact for a few years only 

1 1 Ij j ^ j* j. 1 ^ J 1 1 . * i"^ I'y in tbe sense that it may 

^ contemplation of the parties come to an 


V. &/ ’( 839) 5 M & W 203 ? r n (1853), 8 E^h. 291 ArLn.hi 

TIV 7 v. Clark, Son and Morland, Ltd. ri902l I’ch 6*49 fifiS C A ■ 

[^09]' 1 ^427 ; 1rLfy%rii: 

ft";’- iTt/r:;/: 

((0 Arkwright v. ^6/^(1839), 5 M. & W. 203. 

664 ' C a’^' : Hanna v. Pollork, [1900] 2 1. E. 
(/) Chamhtr Colhery Co. v. Hopwood, supra, at p. 558. 
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discharge 
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end Co). A ^.-atercourse is made for a temporary purpose within 
this meanim^ if it is not intended to he a permanent alteiation of 
tL face of nature, but merely a temporary alteration tor the purpose 
of and co-extensive with the carrying on of a particular business {h). 

G18 The rislits claimed as easements in respect of artificial 
watercourses are usually either a right to continue the eiW’iuen 
of the discharge on to the claimant s land of an artilicia tfo i of 
water from a watercourse made by someone else aboie Ci), oi a 
right to discharge water flowing through an artificial wateicoiiise 

unon the land of someone below (/.')• , 

‘ The mere discharge of water by an upper proprietor upon the 

land of a lower proprietor may easily establish a right on the pait 

of the upper piopidetor to go on discharging, because long as 

the discharge continues there is a submission on the 

the ia^i^f the proprietor above (/), but it is diflicult for the lower 
proprietor to establish a right to have the How continued {in). 

Sub-Sect. o.—Pollutio». 

619. In the absence of any easement a f n~ 

the water of a natural watercourse to the prejudice of othei pollute, 

entitled to the use of the water {n). A person who has acquue 

(y) Burrows v. Lang, [1901] 2 Ch. oQ2,per ^akes 

(4 Ibid., per FarViTILL, J., at p. oOS where it is said Hj-it i ^ his 

a watercourse leading to a mill pond for the u:^e o s limited to the 

own land, this is for a temporarj^ puipose. because f 
neriod for which he uses the mill; and similarly if a man pump^ watei n 
his mines for the purpose of draining them, that is a temporary purpose, as 

is limited by the duration of the workings. -n -jo n a ncr 

(i) Chamber Collierij Co. v. Uopwood (1886), ; I'ch Apn 

Bowen, L.J., at p. 558; see, for instance, /rimpy v. MocA-er (I86b), 1 Ch. pi- 

396. Compare Oreaircx V. //ayw’arrf (1853), 8 Exch.L91. n-v7.;,./i r„wn 

{k) Brown v. Dunstable Corporation, [1899] 2 Ch. <t 704 . 

(1882), 20 Ch. D. 595, 601; Carh/on v. Lovermg (I806), 1 11 . in- < . 

Wright V. Williams (1836), 1 M. & W. 77. 

(0 Chamber Colliery Co. V. Hopwood, supra. . , , 

(m) Ibid., where Bowen, L.J., pointed out, at p. 558, that it nei"h- 

difficult to make out that because a man’s pump had dripped on rjumu 

hour’s land the latter had a right after twenty years to say that the pun p 
must go on leaHng. See Qreatrex v. Hayward, supi'a, where it rs ^ --..u.jrai 
the flow of water from a drain for twenty years, for the purooses ° 1 ^ 

improvements, did not give a right to a neighbour which ^ 
the proprietor from altering the level of his drains for the gie ^ • i# 

mont of his land; see also Wood v. H a«cf (1849), 3 Exch. <48, f < . 9 

V. Cell (1839), 5 M. & W. 203; Mason v. Shreivsbury QGi' 

(1871), L. e! 6 Q. B. 678. Compare Hama v. f sr 'O m C^’ 

Jl%or V. Chadwick (1840), 11 Ad. & El. 571 ; Gavtd v. Maiiyn (IbGoJ, 1 J • 

(n. 8.) 732. - - 


tillery Co., [1893] A. C. 691 ; U v. - - 

476; Ballard w. Timlinson (1885), 29 Ch. D. 115, C. A. rp 

V. Ennor (1863), 4 B. & S. 229 ; Womersley v. Chunh ^ 

190; and seo titles Nuisance; Waters and Watercourses, as t p 
generally. 
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Repair. 
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light to the use of the water in a watercourse or subterranean water, 
can prevent the pollution of the water, whether he has acquired that 
nglit under the doctrine of prescription or otherwise (o). A right 
to pollute the water may he acquired by express graut(p), by impli- 
cation of law (q), or under the doctrine of prescription (r). 

620. If an owner of an easement to discharge water upon the 
seivient tenement exceeds his rights by sending down polluted 
Mater, the servient owner may stop the whole of the discharge, 

because it is impossible for him to separate the pure from the 
polluted M'ater (s). 


Sl'b-Sect. 6.—J^epair. 

621. In general the owner of an easement in a watercourse may 
do all things necessar}^ to repair it (a) and to keep it cleansed (^^), 
whether the ^\'atei’course be natural (c) or artificial (d), and whether 
liermanent (c) or of a temporal*}' nature (J). But unless the ease- 
ment is such as to entitle the oM'ner thereof to remove permanent 
accretions to the river bed, neither the owner of an easement of 
^Yater in a natural watercourse nor a riparian owner is entitled to 
remove such accretions, although he may in general keep the 
river or stream free of vegetable and temporary obstructions which 
interfere with the enjoyment of his rights Probably a right 
of removing permanent accretions might be prescribed for(//). 

A person who makes for his own use an artificial watercourse, 
whether upon his own or another’s land, is, in the absence of 
express agreement to the contrary, bound to keep the watercourse 
in such a state of repair as will prevent damage to the servient 


(1^40), 11 Ad. & El. 571 ; compare Cawkivell v.RmeU, 
(l.SoG), 26 L. J. (ex.) .34. ^ 

(/») See p. 245, ante. 

{<}) Hall V. Lund (1863), 1 II. & G. 676. 

^ '48; Crosslei/ Sons, Ltd. y. Lightotvler 

“ ,9^- -^PP* 4-8; ]]rt(jht v. Williams (1836), 1 M. & W. 77; A.-G. v. 
fhrkin.i Inion (1882), 20 Ch. D. 595. 601; Baxendale v. ^fcMurray (1867). 
- App. /90; Jlclntyre Brothers v. McGavin, [1893] A. C. 268. 

'^* V. Finchley Local Board (1883), 

23 Ch. D. <6< ; compare Flillv. C(}c/t(1872), 26 L T 185 

{a) PomPet y. Bicroft (1669), 1 Wms. Saund. 321, 3*22 b; IMyson v. Field 
(1806), / East, 613; Goodhart v. Hyett (1883), 25 Ch. D 182; Humphries v. 
Cousins (1877), 2 C. P. D. 239. 244*; Liford's Case (1608), II Co. Rep. 46 b. 
o2 a; compare Sandynte Local Board v. Leney (1883), cited 25 Ch. D. 183, n.; 
Ltnhnsan v. Porter (1875), L. R. 10 Q. B. J88 ; compare Beeston v. Weaie (1856), 

0 E. & B. 996; Bell v. Tiventyman (1841), 1 Q. B. 766; Egrmont {Lord) v. 
Pulman (1829), Mood. & M. Roberts v. Fellowes (1906), 94 L. T. 279. 

(6) Hodgson \. Field, sujyra ; Liford's Case, supra ; compare i?/iO(/&JV. At 
Drainage Commissioners (1876), 1 C. P. X>. 380. per Lord COLERIDGE, C.J., at 
p^ 392, 393 ; i?. v. Wharton (1701), 12 Mod. Eep. 510; Brown v. Best {Il^l)t 

1 Wile. 174. 

^c) Hodgson v. Field, supra; Humphries v. Cousins, supra, 
f) Goodhart v. Hyett, supra; Hoflgson, v. Field, supra; Pomfret v. Ricroft, 
supra. 

e) Pomfret v. Ricroft, \ 

^f) Hodgson, v. Field, supra. 

^g) Withers v. Purchase (1889), 60 L. T. 819. 
h) Ibid. 
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tenement, and, if he fails to do so, is responsible for any damage sect. s. 
which may result (i). This is the case even though the servient Vtor. 
owner may have acquired a right to the use of the water (I;). 

Sub-Sect, 7 . — AUeraiion of Waierrourses. 

622. Neither a riparian owner nor an owner of an easement of 
water may (unless some special right entitles him to do so) alter coaises. 
the flow or bed of a river or stream so as to increase the burden of 
servitude upon the servient tenement, whether by increasing the 
strength of the current, altering its direction, or otherwise (/). 

Sect. -i.—Snpporf. 

Sub-Sect. \.—X(itnral Bight to Siqiport. 

623. Every owner of land has ex jure mtune, as an incident of his 
ownership, the right to prevent such use of the neighbouring land 
as will withdraw the support which the neighbouring land naturally 
affords to his land (m). In the natural state of land one pai t of it 
receives support from another, upper from lower strata, and soil from 
adjacent soil ; and therefore if one piece of land be conveyed so as 
to be divided in point of title from another contiguous to it, or (as 
in the case of mines) below it, the right to support passes with the 
land, not as an easement held by a distinct title, but as an incident 
to the land itself, snie quo res ipsa haberi non dehct (u). 

624. This natural right to support does not entitle the owner of ^ 

land to insist upon the adjoining land of his neighbour remaining 
in its natural state ; but it is a right to have the benelit of support, 
which is infringed as soon as, and not until, damage is sustained in 
consequence of the withdrawal of that support {o). 


(i) Buckley (R. H.) Sons, Ltd.w. Buckley {N.) cfc Sons, [189.S] 2 Q. B. 60S, C. A. ; 
id see Rylands Fletcher (1868), L. R. 3 H. L. 330; Xicols v. Mursland 
876), 2 Ex. D. 1, C. A. ; Fletcher v. Smith (1877), 2 App. Cas. 781. 

(k) Buckley {R. H) & Sons, Lid. v. Buckley {N.) it Sons, supra. 

(Z) Frechette La Compagnie Manu/acturicre de St. Hyacinthe [ISHZ), 9 App. 
Cas, 170, P. C. ; Bickett v. Morris (1866 , L. R. 1 Sc. & Div. 47 ; Palmei' v. 1 ersse 
(1877), 11 1. R. Eq. 616; Norbury (Earl) v. Kitchin (1S66), lo L. T. 501 ; Belfast 
Bopeworks Co. v. Boyd 1887), 21 L. R. Ir. 560 ; Taylor v. St. Helen s Corpora- 
tion (1877), 6 Ch. I). 264; Orr Ewing v. Colgukoun (1877), 2 App. Cas. 83J; 

Withers V. Purchase (1889), 60 L. T. 819. n • 

(m) Humphries v. Brogden (1850), 12 Q. B. 739, 744; Backhouse w Bonomi 
(1861), 9 H. L. Cas. 503; Rowhotham v. Wilson (1857), 8 E. & B. 123, Ex. Ch. , 
Dalton V. Angus (1881 , 6 App. Cas. 740, 791, 808 ; see also Forth Eastern Rad. 
Co. V. Elliot (1860), 1 John. & H. 145, per Page Wood, V.-L., at p. lo.i; 
Birmingham Corporation v. Allen (1877), 6 Ch. I). 284, C. A. ; Greenivcll v. Loiv 
Becchhurn Coal Co., [1897] 2 Q. B. 165, 170, 171 ; Jury v. Barnsley Corporation, 

[1907] 2 Ch. 600. . , t .i 

(n) Dalton v. Angus, «upra, per Lord Selborxe, L.C., at p. 791 , and per Lor 

Blackburn, at p. 808; see also Backhouse v. Bonomi, supra, oil, oU, 
where the weight of the buildings appears to have been treated as imrnatenal ; 
Proud V. Bates (1865), 6 New Rep. 92 ; Love v. Bell (1886), 9 App. C^. 286; 
London and North Western Rail. Co. v. Evans, [1893] 1 Ch. 16, 30, C. ’ 

V. Barnsley Corporation, [1907] 2 Ch. 600; Caledonian Rail. Co. v. Sprot (loob), 
2 Macq. 449, H. L. ; Davis Treharne (1881), 6 App. Cas. 460, 466; and see 
title Commons and Rights of Common, Vol. IV., pp. 574 et seg. 

(o) Dalton v. Angus, supra, at p. 808. 
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from LlSi’ilnrl'S ‘'l ®«PPorfc 

further strata beneath (t)! ‘l>e support of the 

from the^suWaini' !!’'’ ‘u® to support 

'"\Ke°th afforded“y^the mremls7o.'‘‘‘“‘® 

the" owm- a severance in title and the upper and 

^nfif ? f ^ ^ (lifterent hands, the surface owner is 

Ssit'ml irrhs l^^Porty in its natural 

turbance bv or I'l condition without interference or dis- 

Ss such ° o°o«o<loo“ce of ..tions, 

insSment of -.“u ‘’.‘^turbance is authorised by the 

implication (a). *“ express terms or by necessary 

ill^ium;,?n^A“f“’fp'^“‘■® f^om the surface by deed, 

to let down tL^c‘ ° 1- tbe mineral owner is not entitled 

Parliament In- ^rl ''u ^ff ’ o^'.'ess by the deed, instrument, or Act of 

surface onnev R f 'f minerals are severed it appears that the 
suiface ovuei has parted with the right of support (i) The mineral 

Iand\n"hircase!buUhe“r;fe2nVl!,?u'" 


A//e/t (1877), 6 Oh D *>84 P A . / A liirmimjham Vorporation v. 
600; MuncLer^ [1007] 2 Oh. 

2«1. See also title ^ ^h. 27S, 

{q) Humphries v. UrMileu (1850) 12 O U “‘io n n i- 

(1859), 4 H. & N. 186: iariX rAi .5/, ^*^^5 Brown y. Bohns 


^uunvnesier vornorationv Npm 7r — 

at p. 291. ^ Farwell, J.i 

w ^NjI'lZhmh ’‘coll\lry%l Ltd' ngbeTl’ Clf 's'® C^'a ft '^tht 

wf «o* n f-nf n • (1839). 3 M- & 

GE. &B o/l- 7E'tK ’ p1^'?‘ HohertsY. Haines {lU~i), 

Proud V. mos (isef), 6 New rI 9 i • DiL«rirbf " f ’ 

2 Ch ' 44-3 Z CoUtep^ to Y.]\ptmorland {Earl) (1900), cited at [1904] 
Co-oDera(t^ Pn -Auckland Industrial 

Qu.\^ries ' S6® title Mines, Minerals and 

(«) Rnu WMm V. Wihon (1857), 8 E. & B. 123, 157 Ez Ch 
s«pra ''• Industrial Co-operative Co., 

Swot msTkT*'? V/ V- Evans, supra; Caledonian Bail. Co. v. 

^ (1884), 9 App. Cas. 286 ; Davis v. 

/iome, supra, at p. 466. See also title Mines, Minerals AND Quarries. 
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owner’s right to get the minerals is limited to getting them in such 
a manner as not to occasion injury to the surface (c). 

626. The owner of land has no natural right to the support 
afforded hy M’ater in or under his neighbour’s land((/). A man 
can drain off water from his own land notwithstanding that his so 
doing deprives his neighbour of the support which it derived from 
the presence of the water (e). If, however, the support be derived 
from some substance which, though partially composed of water, 
possesses physical attributes altogether difterent from water, the 
owner of land has a natural right to insist upon its continuance (y ). 

627. The owner of land has no natural right to support for 
buildings or of the additional weight which the buildings cause (y). 
Support to that which is artificially imposed upon land cannot exist 
ex jure uatura, because the thing supported does not itself so exist (//)• 

The mere fact, however, that there are buildings upon his land 
does not preclude an owner from his right against a neighbour or 
subjacent owner who acts in such a manner as to deprive the land 
of support, so long as the presence of the buildings does not 
materially affect the question, or their additional weigiit did not 
cause the subsidence which followed the withdrawal of support (i). 

628. The owner of land upon which there are buildings has no 
natural right, in respect of those buildings, to support afforded them 
by buildings upon his neighbour’s land [h). If a man pulls down 
his house and thereby deprives the house of his neighbour of the 
support it has been enjoying, and his neighbour’s house is thereby 
damaged, his neighliour (in the absence of an easement of support) 
has no cause of action. He must take care to interfere as little as 
possible with the adjoining house {1), but he is not called upon to 
take active steps for its protection, as, for instance, by shoring it 

(c) London and North Western Itail. Co. v. Erans, [lS9;i] 1 Oil. 10, 00, C. A. ; 
compare Bntterhnowle Colliery Co. v. Ilisho}> Auchhind Imlnstrial Co-opi-ratice C’o., 
[1906] A. C. 305. See, generally, title Mixes, Minerals and (Pjakhies. 

{d) Popplewell Y. //ai/anso/t (1069), L. R. 4 Ex. Ch. 248; Elliot v. North 
Eastern Rail. Co. (1863), 10 II. L. Cas. 333, 359 ; see also Jordeson v. HiUion, 
Routhcoatesand Drypool Qas Co., [1899] 2 Ch. 217, C. A.,;)er Vaugil\n Williams, 
L.J , at pp, 245, 246. 

(e) Popplewell v. Ilodkinson, supra. But compare LiWedale v. Lonsdale {Earl) 
(1791),reportedin[1899] 2Ch. p. 233, n ; an(l8ee(rt7/v. [1910] A. 0. 197. 

(/) Jordesorn v. iSui^on, Southcoates and Drypool Qas Co., supra (running silt) ; 
Trinidad Ashphalt Co. v. Amhard, [1899] A. 0. 594, P. C. (semi-tluid pitch); 
(Hll V. Westlake, supra. 

(i)) North Eastern Rail Co. v. Elliot (1860), 1 John. & II. 145. 153; affirmed 
Elliot V. North Eastern Rail. Co., supra; Smith v. Tharkerah (1866). L. R. 1 C P. 
564 ; see also Brown v. Robins (1859), 4 U. & N. 186 ; flamer v. Knowles (1861), 
6 H. & N. 464 ; A..Q. v. Conduit Colliery Co., [1895] 1 Q. B. 301, 312 ; irt’We 
V. fdinsterley (1639). 2 Roll. Abr. 564, 565. 

(A) Dalton v. Angus (1881), 6 App. Cas. 740, 792. 

(i) Brown V. Rolnns, supra, at pp. 193, 194. 

(A) Peyton v. London Corporation (1829), 9 B. & C. 725 ; Wyatt v. Harrison 
(I832h 3 B. & Ad. 871 ; ChadwCk v. Trawer (1839), 0 Biiig. (n. c.) I , Ex. Ch. ; 
see also Southwark and Vauxhall Water Co. v. Wandsworth Board of Works, 
[1898] 2 Ch. 603, C. A., per Collins, L.J., at p. 612. Compare Dodd v. Holme 
t Ad. & El. 493; see title Negligence. 

(0 Southwark and Vauxhall Water Co. v. Wandsworth Board of Works, supra. 
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up(«0. "Where an owner pulls down his buildings and thereby 
withdraws natural support from his neighbour's house and damage 
IS caused because the weak and fragile condition of his neighbours 
house_ required the exercise of extra care, he is not liable for damage 
resulting from that condition where he has no notice of it (h). 


Svi3-Sect. 2. — Easement of Support. 

629. The easement of support is a right acquired over and 
abo\e the natural rights of support. It may either involve an 
enhancement to the dominant owner’s natural right of support 
\Nith a coiiesponding increase of the servient owner’s obliga- 
tions to lefrain from interference (o), or it may involve a diminution 
of the obligations of the dominant owner to refrain from depriving 
the seivient tenement of the support to which the servient owner 
would otherwise have been entitled (p). 

Ihe most common easement of support may be defined as the 
right of an owner of buildings to receive for them such support 
from the land or buildings of his neighbour as is sufficient to resist 
the effect of the law of gravitation and to maintain them in their 
existing state and position (^). This right involves the correlative 
right to prevent the owner of the servient tenement from using his 
land or the buildings upon it in such a manner as to deprive of such 
support the buildings upon the land of the dominant tenement (r). 

The acquired right may be a right to have buildings supported 
by land, or a right to have buildings supported by other build- 
ings (s) ; for the easement of support is as applicable to the support 
from an adjoining building as it is to the support from adjoining 
land ^ AVhen the easement of support has once been acquired 
it IS similar in character to the natural right of support (a). 

630. A right of support for buildings must in each particular 
case be acquired by grant, or by some other means equivalent in 
law to grant, in order to make it a burden upon the land which 
in its natural state would be free from it {b). The easement 

Water Co. v. Wajuhworth Board of Works, [1898] 

« LD* oU«). C. A. 


(n) Cliadwickv. Trover (1839), 6Bing. (.v. c.) 1, Ex. Ch.,;)er Parke, B.,atp. iv. 
{ 0 } As in the case of the ordinary easement of support for buiJdines, see 

V. riKsn « Atv« r'.s., " 


- oio. 

vJ) Lofton V. Anyus, 8uj>ra, per Lord fc>ELBOlOfE, L.C., at p. 792, }jer Lord 
liLACKBURN, at p. 809. For forms, see Encyclopredia of i’onns, Vol. V., p. 531. 
DO Dalton v. Anyiia, supra, per Fra^ J., at p. 776. 

W L^iaitre v. (1881), 19 Ch. D. 281, 290; Broum\. Trmrf^or (1830), 

A ^ Bichards v. i?03e{1853), 9 Exch. 218; Waddinuton \ . Naylor 

1889V 60 T,. T. 4.'4n • n 7 / f An 1> 1 HA • 


(<) Leuxaitre v. Davi$^ supra. 

supra, per Lord Blackburn, at p. 809 ; Bonermi v. Backhouse 
(18o9), E. B. &E. 622, Ex. Ch., per Willes, J., at p. 654; Greenwells. Lour 
Beechburn Coal Co., supra, at p. 171. 

(6) Dalton v. A7igu8, supra, per Lord Selbobne, L C., at p. 792. 
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may be created by express grant (c), or may arise by implica- Sect. 4. 
tion of law (d), or it may be established under the doctrine of Support. 

be created either expressly or impliedly by Act Ci^tion by 
of Parliament (/). AVhere a statute empowers under akers to 
construct and maintain works for the benefit of the public upon 
the lands of private owners, and such works necessarily require 
support from subjacent soil, and provision is made in the statute 
for compensating the private owners for the damage to the sur- 
face and subjacent minerals to be caused by the contemplated 
works, a right of support from subjacent soil for the authoused 
works necessarily arises by implication, unless the Act negatives 
it {(f). Where, however, no right of compensation is given by the 

statute the case is different {h). 

631. The general rules governing the creation of easements by ^ 

implication of law upon a disposition of the dominant and seivient support, 
tenements, or of either of them, also govern the creation of the 
easement of support on such an occasion(0., Ibe easement of 
support is not in general an easement of necessity, so as to neces- 
sarily arise in favour of the common owner of the dominant and 
servient tenements, if he disposes of the servient tenement and 
retains the dominant tenement (/c). But under special circum- 
stances it may be an easement of necessity (/). 

If the common owner of two closes conveys one of them he can 
do nothing which will derogate from his grant ; and if he has con- 
veyed the close with the express intention of having buildings erected 
u pon it, neither be nor his successors in title can do any act upon the 

[c) i)a?/on V. (1881), G App. Cas. 740, at p. 809. --a p a . 

U) Dalton V. Angus, supra; Rigby v. Dennett (18S2), 21 th. I). oo9, C. A. , 
i?05e(1853), OExch. 218; comparo Union Lighterage Co. v. London 

C/raviJj// Z^ocA: Co., [1902] 2 Oh. 557, A. 

(e) mton V. AnnuB, .upra ■ Lmaitn v. Davis (1881), 1(1 Ch. 1 . 281 ; I-atme, 

Official Co-operative Society (1855), 16 L. 11. Ir. 305; Greenwell \ Low Beech- 
burn Coal Co., [1897] 2 Q. B. 165; Union Lighterage Co. v. Umlon Graving 
Dock Co., suirra, where, however, the prescriptive claim failed ijs the 
had not been open; Jordeson v. Sutton, Southcoates ami Drypool Gas to., [ J 

2Ch, 614, 625; affirmed [1899] 2 Ch. 217, C. A. \ , ni. qi n a . 

(/) London and North Western Rail. Co. v. Evans, [1893] 1 vn. 16, • ■ • 

Re Dudley Corporation (1881), 8 Q. B. D. 86, C. A. ; Benjieldside Local Board 
V. Consett Iron Co. (1877), 3 Ex. D. 54; Jary v. Barnsley Corporation, [1907 J 
2 Ch. 600. Compare Great Northern Railway v. Inland Revenue Commissioners, 

[1901] 1 K. B. 416, 428, 429, C. A. * t c rr T T 

(<g) London and North Western Rail. Co. v. Evans, supra, per A. L. oMlT > p 
atp. 31; and compare Clippens Oil Co. v. Edinburgh and Di^trtct aer 

Trustees, [1904] A. C. 64, a Scotch case. oc oq • 

(/i) London and North Western Rail. Co. v. Evans, supra, at pp. 28, 2 ^ , 

Metropolitan Board of IPor/iA y. Metropolitan Rail. Co. (1869), L. K. 4 U. • ’ 

Ex. Ch., whore there was no right to compensation given to the 
whom the support was claimed. See also Roderick v. Aston Local Boar< ( < ), 

5 Ch, D. 328, 332. 

(t) For these rules, see p. 251, ante. See WheeJdon v. Burrows ( i ), 

12Ch.D.31,C.A. 

(fc) Union Lighterage Co. v. London Graving Dock Co., supra. , . , j • 

(/) As, for instance, where the common owner retains a house ^hicn 
obvious and necessary support from the neighbouring 
disposed ; see iiicAaras V. ifosc supra; Ilowarth v. Armstrong • > 

C. A. ; Shubrook v, Tu/nell (1882), 46 L. T. 886. 

Y 2 
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retained close which deprives the buildings erected upon the other 

Close of support (w). 

632. ^\heie an easement of support is claimed by prescription 

there is no enjoyment as of right (which is essential to the success 

01 such a claim) unless the owner of the servient tenement has had a 

leasonahle opportunity of becoming aware of the enjoyment of 

support from his property (n). The enjoyment of the support must 

ie open, that is to say, of such a character that an ordinary owner 

01 the land, diligent in the protection of his interests, would have, 

or must be taken to have, a reasonable opportunity of becoming 
aware of it (o). ^ ^ 

633. The easement of support for buildings from land (b) or 
^ 7 ^^^ l>iiildings((/) is an easement within the meaning of s. 2 

0 le Presciiption Act, 1832 (r), and may he claimed under the 
provisions of that statute (s). It may also ijrohably be claimed 
under the doctrine of a lost modern grant {t). 


Sub-Sect, 3. — Interference. 

634. An inteiference with an easement of support to buildings 
occuis when the support has been actually removed and a change 
m the state of the dominant tenement thereby effected (a). There 
IS no interference where one mode of support is substituted 
lor another, provided the actual support is still continued (h). 
Any interference gives rise to a cause of action, although the 
dominant owner may not have suffered pecuniary Io8s(c); for 
as soon as the condition of the dominant tenement has been 
in act changed to a substantial extent by the withdrawal of 
suppoit the dominant owner has sustained an injuria for 
w ich he may maintain an action without proof of such lo8s(d). 


1 * H. 145; CaUdmiun 

n 8 (i 9 ^ M T h ^ 2 Mucq. 449, H. L. ; North Eastern Rail. Co.v. Crossland 

/ ^ *’■''*"* V. Short (1877), 2 C. P. D. 672 ; . 

(n^sO 190*"”'^^ ^ ^ (1865), 19 0. B. 

571 " C-o. V. Lo7idon Graving Dock Co., [1902] 2 Ch. 557, 

fi Ann p;’ iZ (***®’)’ 1** 281; Dalton y. Angwi (mi). 

rfonni C'v- (1859), 4 H, & N. 585 ; Oatdy v. 

as of right!” sL p.^262; ante.' ^ "enjoyment 

at p^67l"'™ .tiyl'teraye Co. v. London Graving Dock Co., supra, ptr Eomeb, L.J., 

ip) palton V. Anyus, supray at p. 798. 
f^) LemaHre v, DavU^ supra. 

(r) 2 & 3 Will. 4, c. 71, 

(«) Dalton V. Angus, supra. 

(i) Ibid., atp: 811. 

(«) Hall V. Norfolk (Duke), [1900] 2 Ch. 493, 501. 

8 i & BT 23 ' ix 'ch ^ v. Wilson (1857), 

(c) A.-G. V. Conduit Colliery Co., [1895] 1 Q. B. 301, 311 : compare Backhouse 
y.Rmorm (1861), 9 H. L. Cas. 503, 512. * . 1 ^ 

( ) A.‘0. V. Conduit Colliery Co., supra, at p. 311, a case dealing with the 
na ural right of support. The principle, however, is the same as regards the 
easement, see Mitchell v. Darlty Main Colliery Co. (1884), 14 Q. B. D. 125, 137, 
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Where the change is very slight the rule de minimis non curat lex 
applies (e). 


Sect. 4. 
Support. 


635. It is not the removal of the support but thecausing of a when cause 
change in the state of the dominant tenement which gives rise to 
the cause of action (/). Consequently the Statute of Limitations ( 9 ) 
does not commence to run against a dominant owner until the 
change has actually occurred (/(}. Each successive change or 
subsidence gives rise to a fresh cause of actionti), and in estimating 
the damages the depreciation in market value of the property due 
to the risk of future subsidence cannot be taken into account {h). 

A lessee (0, and probably an owner in fee (m), of minerals or 
underground strata is not liable to the owner of the surface who ^ij^turbance. 
enjoys an easement of support in respect of his building for damage 
caused to such building during his possession, where such damage 
is the result of the removal of support by his predecessor. 


Sub-Sect. 4.— -Repair. 

636. As a general rule, in the absence of express agreement to the 
contrary, the owner of the servient tenement burdened with an 
easement of support is under no obligation to repair in order to 
maintain the easement («). The dominant owner may, however, 
enter the servient tenement for the purpose of doing such repairs 
as are necessary for the maintenance of the support { 0 ). 

Sub-Sect. o.^Analoyons Ri<jhts. 

637. There are certain other rights relating to the support of 
land, analogous to easements, known as “ rights of letting down the 
surface.” They are rights contrary to the natural rights of support 
which have already been mentioned, and they consist generally of 
acquired rights to deprive land of the support to which ex jure 


C. A.; Bee contra Smith v. Thackeruh (1866), L. R. 1 C. P. 564, explained in 
A.-G. V. Conduit CoUtertf Co., [1895] 1 Q. B. 801, by Collins, J., at p. 318. 

(e) A.~Q. V. Conduit Colliery Co., supra, at p. 311 ; Jiaekhouse v. Bonomi (1861), 
9H. L. Cas. 508, 512. 

(/) Lambv. Walker 8 Q. B. D. 389,402; Backhouse y. Bo)iomi, suj^a ; 

Oreenwellv. Low Beechburn Coal Co., [1897] Q. B. 165, 171, 172; Crumbie v. 
Wallsend Local Board, [1891] 1 Q. B. 608, C. A.; West Leiyh Colliery Co., Ltd. 
V. Tunnicliffeand Hamp8(m,Ltd., [1908] A. G. 27 ; compare Whitehouse v. Fellowes 
(1861), IOC?. B. (n. s.) 765. 

fv) Limitation Act, 1623 (21 Jac. 1, c. 16), s. 3. t oo* 

[h) Backhouse v. Bonomi, supra; Spo</r v. Crrecn (1874), L. R. 9 Exch. JJ, 

Hall V. Norfolk {Duke), [1900] 2 Cb. 493, at p. 501 ; Qreenwell v. Low Beechburn 
Coal Co,, supra, at pp. 170, 171. „ 

(i) Barley Main Colliery Co. v. Mitchell (1886), 11 App. Cas. 127; ffall v. 
Norfolk [Duke), supra, at p. 501 ; Crumbie v. Wallsend Local Board, supra. 

[k) West Leigh Colliery Co., Ltd, v. Tunnicliffe and Hampson, Ltd., supra ; and 
see title Damages, Vol. X., p. 310. , ^ , 

{1) Greenwell v. Loio Beechburn Coal Co., supra; Hall v. Norfolk [Duke], supra. 

(m) Compare Greenwell v. Low Beechburn Coed Co., sujn'a, per Bruce, J., at 
p. 174. 

(n) Cokbeck v. Girdlers Co. (1876), 1 Q. B. D. 234. ^ ^ , 

( 0 ) Ibid.- Pimfrel v. liicrojt (1669), 1 Wms. Saund. 821 ; Htockport and Hyde 

Highway Board v. Grant (1882), 51 L. J. (q. d.) 857 ; see also p. 249, anU, as 
to the obligation of repair in the case of easements generally. 
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natmce the owner of that land would be otherwise entitled to 
enjoy 0?).^ 

These rights generally exist either directly or indirectly by virtue 
0 some Act of Parliament {q\ They may, however, form the 
subject-matter of a grant (r), and there seems, therefore, no reason 
why they should not be acquired by prescription. 

638. A binding obligation imposed by Act of Parliament upon 
a mineral owner not to M'ork his minerals which imposes only a 
negative duty upon him to abstain from certain acts is not an ease- 
ment even of a negative kind (s). Such a duty can only be created 
)y statute or by covenant, but if created by covenant it does not 
bind all subsequent owners of the minerals (f). 


Sect. 5. — Miscellaneous Easements, 

639. There are numerous easements which do not fall within any 

of the foregoing classes (h). Of these the most important is the 
easement of air. 

The owner of property has no right ex jure yiaturte to the 
passage of air to his tenement over his neighbour’s land, and conse- 
quently he has no natural right to prevent his neighbour from using 
his land in such a way as to obstruct the free passage of air (r). 
A right, however, may be acquired as an easement whereby the 
owner of land upon which there are buildings can insist upon the 
continuance of the free passage of air to apertures in those build- 
ings (a) ; and can prevent his neighbour who owns the servient 
tenement from interfering with the supply of air by building upon 
that tenement or otherwise (b). This easement of air is very 


(/>) See, formstance, Love v. Bell (1884), 9 App. Cas. 286 ; ButterhnoxvU Colliery 
( 0 . V. Biehop Auckland Industrial Co-operative Co., [1906] A. C. 305, 310, 311; 
( onseft ll aterv'orks Co. v. Bitson (1889), 22 Q. B. D. 318, 702, C. A., and title 
Mines, Minerals and Quarries. 

((/) For the cases as to power to let down surface, see title Commons and 
Bights of Common, Vol. IV.. p. 576, note (p). 

® Cas. 348, per Lord Chelmsford, at 
p. 368 ; Utlhams v. Baynall (1866), 15 W. E. 272 ; Sitwell v. londesborough 
{Lari), [1905] 1 Ch. 460. 

(e) Great Lwthern Baihvay v. Inland Revenue Commissioners, [1901] 1 K. B. 
416. 428, 429, C. A. '■ 

ft) Ibid, at pp. 428, 429 ; Keppell v. Bailey (1834), 2 My. & K 517. 

(m) As to the distinction between the purported creation of novel rights in 
lespect of land, and the creation of novel forms of easements, see p. -48, ante. 
As to customary rights tn alieiio solo which partake of the nature of easements^ 
see title Custom and Usages, Vol. X., pp. 238 et sen. 

(v) Bland v. Moseley (1587), cited in Aldred's Case (1610), 9 Co. Eep. 57 b, 
o8 a; Qah v. Abbot (1862). 8 Jur. (n. s.) 987; Dent v. Auction Mart. Co. (1866), 
L. E. 2 Eq. 238 ; Hull v. Lichfield Brewery Co. (1880), 49 L. J. (cH.) 655 ; Bass 
V. Gregory (1890), 25 Q. B. D. 481 ; Aldin v. Latimer Clark. Muirhead & Co.. 
[1894] 2 Cb. 437 ; Cable v. Bryant, [1908] 1 Ch. 259. 

(а) Bryant v. Le/ever (1879), 4 0. P. D. 172, C. A.; Webb v. Bird (1863), 13 
C. B. (n. s.) 841. 

(б) See also cases cited in note (y), supra. 
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similar to the easement of light ((■)- It is essential that the ease- 
ment, unless existing by virtue of express grant or contract, should 
he in respect of a strictly defined and limited aperture (d). 

640 . The easement of air may he acquired hy express grant (c), 
it may arise by implication of law (/), and it maybe acquned by 
prescription {/), and under the doctrine of a lost modern grant {h). 
There would appear to be no reason why it should not an 
easement within the meaning of s. 2 of the Prescription Act, 
1832 (0, and he capable of being acquired by prescription under 

the provisions of that statute (k). ^ i 

A ri^it to the general passage of air not flowing in any dehned 

channel may be the subject of express grant or covenant (/), l)ut is 
not capable'of being claimed either by prescription at common law 
or by grant or under the Prescription Act, 1832 (»))• ^ ^1*'^“^^ 

is too vague and indefinite to be recognised in law (»)• 

641 . Every man has a natural right to enjoy the air pure and 
free from noxious smells or vapours, and anyone who sends on to 
or over his neighbour’s land that which makes the air impure is 
guilty of a nuisance (o). But the right to send impuie an ovei 
the tenement of a neighbour may be acquired by grant, express or 
implied, or by lapse of time {p). 

642 . A person may have an easement entitling him to create 
upon the dominant tenement what would otherwise constitute a 
nuisance by discharging gases and fluids or sending smoke over the 
tenement of his neighbour {q), or by making noises which are so 
audible to the servient owner that they would but for the easement 
cause an actionable nuisance (r). Similarly, he can acquiie an 


Skct. 

Miscel- 

laneous 
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Mode of 
acquisition. 


Right to 
pollute air. 
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(c) Cable V. nn/iiuU [UlOS] 1 Ch. 2o0. 203. 

4 AhHn V. lithner Clark, MuirI.ead Co,, [1S94] 2 Ch. 4^ . ' ( hade,, 

Acklaml, [1895] 2 Ch. 3S9. C. A., per Kay, L.J.. at p. 402; Harris v. 

J)e Phua (1886), 33 Ch. P. 238, C. A. , • , , . 

(e) See ( 'able v. Brijaiit, supra ; Ahliu v. Latimer Clark, Muirhcad »t‘ ( o., supia, 

atp. 445 ; Bryant v. Lefever (1879), 4 C. P. D. 172, C. A., per Bkamwell, . ., 
at p. 177. 

{/) Alilin Latimer Clark, iHuirhead & Co., supra. 

(f/) Cable V. Bryant, supra, at p. 264; Hall v. Liehjiehl Brewery Co. (1880), 
49 L. J. (cil.) 655 ; Jtass v. Greyory (1890), 25 Q. B. 1>. 481. 
li) Bass V. Greyory, supra. 

J) 2&3Will.'4. c. 71. 

(i*) See CaWc V. 8«pr«, at pp. 263, 264. -p, t t 

(/) Harris v. Be Pinna, supra, per Corrox, L. J ., at p. 258, and pel ' i , • 

atp. 263 ; C'hastey v. Arkland, supra, per Lixdley, L.J., at p. 

promised on appeal, [1897] A. C. 155. riC R 

(m) Bryant v. Lefever, supra, at p. 180, C. A. ; ^lehh v. 

(n. s.) 841 ; Harris v. Be Pimm, supra, at pp. 259, 260, 262, -63, 264, C. A., 

Cliasiey v. Arkland, supra, at pp. 398, 402. 

(n) IPebh V. Bird, supra; Chastey v. Arkland, supra. 

o) Chastey v. Arkland, sujrra; see also title Nuisaxce. 

p) Crump V. Lambert (1867), L. E. 3 Eq. 409, 413. 

[r] Ibid. : Ellwison v. Feltham (1835), 2 Bing. (x. C.) 134 ; compare 
V. Oxford, iVorrester and Wolverhampton Hail. Co, (1856), 1 U. & A.. • 

m^QTB\\y,Soltauv.BeIleld (1851). 2 Sim. (n. s.) 133; Itushmerv. Pdsue and 
Alfien, Ltd., [1906] 1 Ch. 234, C. A. ; afhrmed on the facts, [190/] A. C. 121. 
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easement allowing him to create vibrations and disturbances upon his 
tenement which but for that easement he would not be allowed to 
cieate(s). Again, a person may have an easement whereby the 
servient owner must submit to the passage of smoke through the 
hues of his house from the fires on the dominant tenement (t), or 
the discharge of rain-water by a spout or from eaves 00* 


Miscellaneous 
easements .is 
to erections 
on or over 
servient 
tenement. 


643. There may be an easement entitling the owmer to erect 
and maintain on the soil of a common a signpost relating to his 
tavein (r), to affix and maintain a similar signboard on the wall of 
another s liouse, and to subject the latter to the annoyance of the 
cieaking caused by the signboard swinging in the wind (w) ; to 
make use of another’s kitchen for particular purposes (j) ; to 
place a post in a river bed for the purpose of mooring in 
connection with a wharf (^); to maintain a hatch and fender in a 
liver to control the force and direction of the water (^); to place 
advertisement hoardings on another’s land (a) ; to use a fascia on 
another person’s house for the purpose of painting his name and 
trade upon it (h ) ; and to use an adjacent wall for the purpose of 
nailing trees thereto (c). 

An easement may consist of the right to place large stones 

or boulders upon the servient tenement to prevent sand or earth 

being washed away by the encroachments of the sea {d}, or to erect 

spoil banks on the servient tenement in the course of mining 
operations {e). 

There may be an easement entitling the owner of a dock to allow 
the bowsprits of vessels in the dock to protrude over the seiwient 
tenement (/), or to build so as to overhang the servient land (g), or 
to move a timber traveller over the servient tenement (/t), ov 



{s) Sturges v. IhiJgman HSTP), 11 Ch. D. 852, C. A.; Li/tieHon Times Co., 

t1\' A. C. 470, P. C. ; Rashmer v. Pohue and Aijieri, 

Ltd., [1906] 1 Ch. 264, C. A. ; affirmed on the facts, [1907] A. C. 121. 

(0 Jones V. Priir/iard, [1908] 1 Ch. 630; Harvey v. Smith (1855), 1 K. & J. 


(") v. Walters (1873), L. E. 8 C. P. 1«2 ; Thomas v. Thomas (1835), 

2 Ur. M. & K. 34. 

Jv) Iloare v. Metropolitan Board of Worhs (1874), L. E. 9 Q. B. 296; see also 
Hoar€& Co., Ltd. v. Lewisham Corjm'ation (1901), 85 L. T. 281. 

[w) Moody V. Steyyles (1879), 12 Ch. D. 261. 
ix) Heyivood v. Mallalieu (1883), 25 Ch. T). 357. 

® S.) 717; see also Cory v. Brisioto 

(18/0), 1 U. P. D. 54. 

(z) Wood V. Ilewett (1846), 8 Q. B. 913; see also Moody v. Steggles, supra, at 

(a) B. V. St. Pancras Assessment Committee (1877), 2 Q. B. D. 581, 586, 587. 

5) Francis v. Hayward (1882), 22 Ch. D. 177, 182, C. A. 

(c) Ilawhns v. Ila/Zw (1763), 2 Wils. 173. 
fd) Philpot V. Bath, [1905] W. N. 114, C. A. 

(e) Rogers v. Taylor (1857), 1 H. & N. 706 ; Cardigan [Earl) v. Armitage 
(1823), 2 B. & C. 197 ; see also Marshall v. Borrowdale Plumbago Mines and Manu- 
facturing Co. (1892), 8 T. L. R. 275. 

(/) SuJJield V. Brown (1864), 33 L. J. (cn.) 249. 

[g]^ Lemmon v. Webb, [1894] 3 Ch. 1, C. A., per Kvy, L.J., at p. 18 ; affirmed, 

[1895] A. C. 1. Such an easement cannot be acquired for overhanging trees 
[ibid.). 

(//) Harris v. Be Pinna (1886), 33 Ch. D. 238, C. A. 
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entitling the dominant owner to maintain a weir and coop in a 
non-navigable river for the purpose of catching imgratoiy lish(i), 
r land nets on the servient tenement There may also 
he an easement to hang clothes hues over the servient tene- 
ment (k) ; or to affix and maintain a name plate upon anothei s 

nremises(i), or to affix telephone wires to buildings (m). 

^ There may he an easement to mix manure iiiion the servient 

tenement for the purposes of an adjoining farm (ii), or to dischai^e 
coal dust over neighbouring premises (u). 

644 A person may have an easement entitling linn to the use 
of a pew in a church (p), but such a right is not an easement within 
the Waning of s. 2 of the Prescription Act, 1832 (q). An e-^senieiit 
may consist of the right to make a vault in a parish church, and to 

use it for the purposes of burial (r). 

645 . No easement can exist whereby a landowner can insist 
upon the preservation of the prospect enjoyed from his property (s). 
Nor is there an easement for privacy ( 0 , although a covenant 
intended to secure this amenity may he enforced («). There is 
easement for the tree access of wind (i). 

(i) L^cnMI V. Male (1870), h. E. o C. E I v, 117, jlc (18(18), 
L. E. 3 Q. B. 286; and see 11 W v. Neivett (1846). 8 Q. B. J13. 

( t) Crau V 0821), 2 Brod. & Binp:. 6 ()T. . , , 

A- Dri'ek v. Toi/er (1832), 3 B. & Ad. 735 in which 
that the right claimed was wider than the right proved. 'A. 

refused to allow the plaintiff to amend inasmuch as he would not , 

by the judgment from bringing another action if ho was intenupted m the 

enjoyment of the limited right. 

(/) IiUTie V. (1847), 3 C. B. 770. /io,,n 1 1 n i? ri *><57 

(m) Lancashire Telqdtone Co. v. Manchester Overseers (1884), 14 U. -U- - 

^‘lh)'Ffe T. Mum/ord (184S), 11 Q. B. 66G, whole, however, the right was 

as a profit d prendre. i a r. 

(o) Boyal Mail Steam Packet Co. v. Georye, [1900] A. C. 4S ). 

\p) Mainwariny v. Giles (1822). 5 B. & A d 35(>._3M ; /)an;»c/ x^ Dee 

(1620), C’ro. Jac.605; lirumjitt \ . Iloherts (18i0), L. f . 
the court described a right to sit in a pew as not an inteiest in ,, 
interest of a peculiar nature iu the nature of an P 

V. Hockin (1870), L. B. 5 C. P. 235 ; Philipps v. l 

Stileman-OibhaM v. iriVAmflon, [1897] 1 Q. B. 749 ; and title Ecclesiastic. 

^"(J 2^*3 Will. 4, c. 71;. Proud v. Price (1893). 62 L. J. (Q- b.) 490 ; v. 

^(r)^Bn/nlfv. BVJ//e/(i828), 8 B. & C., 288 ; see also Moreland 

(1866), 22 Beav. 596; and titles Bukial and Crematioa% Vol. ’ 

Ecolebiastical Law, post. As to churchways. see title Custom - • 

^tuiLdfica,e (1610), 9 Co. Eep. 57 h, 58 b ■ mt V; 
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Sect. 5. 

Miscel- 

laneous 

Easements. 


Pews and 
vaults. 


Prospect or 
privacy. 

Wind. 


Eq. 311. 

(u) jl/a«7iers (/.wd) V. t/oAnson (1875), 1 Ch. L. 6 <3. 

U tvehby.mrd 1863), 13 C. B. '(n. s.) 841, Ex. Ch.; v te,re 

(1612), Godb. 189, cited iu ll'eti v. Bird (1861), 10 C. B. (N. s.) 208, at p. -,3, 
note. 
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Sect. 1. 

Interference 

with 

Easements. 


Part VI. — Disturbance. 

Sect. 1. Interference with Easements. 


Interference 
with ease- 
ment is a 
nui.sance. 


Every inter- 
ference is not 
actionable. 


646. The wrongful interference with an easement constitutes a 
nuisance (a), that is to saj, an injury done to a person in possession 
of Fopei-ty in land whereby his enjoyment of that property is 
adyeisely affected (h). There is, however, this difference between a 
nuisance m the case where no easement is affected and a nuisance 
aiising from interference with an easement, that in the latter case 
me existence of the easement must be established before any 
ledress can be obtained, whereas in the former case the rights 
in iinged aie nghts \yhich the law attaches to the enjoyment of 
pio^pei y (c). Except in this respect, the wrong done in both cases 
IS the same, and the remedies which are available to the injured 
party are to all intents and purposes identical (d). 

647. E\ery interference with an easement does not amount 

0 an actionable wrong, for, amongst other reasons, affirmative 

easements never give a right to an exclusive enjoyment of the 

sei vient tenement (e), while in the case of negative easements there 

must always be a substantial interference with the enjoyment to 

give iise to a cause of action (/). Thus, in the case of a right of 

^^ay Uiere is no disturbance if, according to its nature, the way can 

e piactically and substantially exercised as conveniently as before 
the obstruction occurred (ry). 

Apin, in the case of a disturbance of an easement of light there 
must be a substantial deprivation of the light, which renders the 
)ui c ing uncomfortable according to the ordinary notions of mankind 

G3(^ f'w -■ V. Brumfitt (1873), 8 Ch. App, 

(■19057 2 Ph ' ['S04] A. C. ITo! Bijyi.a v. Bdl 

titles k'fsANCE ; tILpas^s! “ “"sance and a trespass, see 

aliolifle Number 



TP ru,., 7 • 7 7- - vu., iioifoj A. {J. lit ; Southport {jorvoraivm 

Committee, [1894] 1 Q. B. 196, 201, C. A.; 
[/) Colls V. Home and Colonial Stores, Ltd., supra. 

,y) Hutton y Hamboro, supra, per Cockuurn, C.J., at p. 219. See also 
V. 111^5071 (1823) 2 B. & C. 96, and Clifford v. Hoare, supra, where 
uterference with a nght of way complained of consisted in the erection of 
projecting only two feet into a roadway forty feet wide, and it was 
held that such an interference gave no lise to a cause of action. As to what 
«®i ?‘^/^^sturbance of a right of way, see p. 295, ante. As to the 
wiongtui interference with the easements relating to water, see pp. 310 et seq., 
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Sect. 1. 

Interference 

with 

Easements. 


and prevents the owner from carrying on his accustomed occu- 
pation on the premises as heneUcially as he did prior to the 

obstruction {h). 

Sect. 2.— iicwcf/ics. 

648. The wrongful interference with an easement imv be Abatement, 
remedied either hy ahatement or hy action (i). io aliate . 
nuisance the dominant owner may enter the servient tenement am 

remove the ohstructiont/r), and such an entry gives no « 

action to the servient owner (1). But in abating the nuisance the 

dominant owner must act reasonably {m). 

649. A nuisance may he abated without notice to the owner Notice of 
of the land upon which the interference with the right iiiaj occui 
prodded it is^ot necessary to enter that land or the pu^ose 

abating the nuisance (»). ^Vhere the ahatemen cannot be mac^ 
without entering another’s land, notice should (except in cases o 
urgency (o)) be given to remove such nuisance, if siicli entiy 

likely to lead to a breach of the peace (ji). 

650. In abating a nuisance no more done t'ia« "’‘b 

actually remove tlm interference with the right ( 7 ).. 'bb^ o'™; t 
the dominant tenement must do notlung which is not P ‘^cticall} 
necessary for the abatement of the nuisance (r). He must abate 
the nuisance in the most reasonable manner possible (s). 

(A) Colh V. Home and Colonial .SVorw, Ud., [liKM] A- C. ^ ^ 

(1820), 2 C. & P. 405. As to the interference with the e:l^eln^.nt of 11^ , 

p. 299, ante, and with the easement of support pp. ;n.> et af*/.. (’■ 

* (1) Data^'s Case (1010). 9 Co. Pep. oSl). 54 b ; s o.e {U^, o 

Co.W 100 b; iro. Abr. tit. NWce f. 02 b._pl. -Id. 

(1()98), 2 Salk.. 459 ; Perry v. Fitzhoive{mQ), 8 Q- B- i Thompson v. La»t>i^oo 

(1852), 8 Exch. 69 ; Lane v. Caysey, [1891] 3 Ch. 411. 

{k) Lane v. Capsei/, supra; Duten's Case,8tipra ; Hdl y. or. ( ■ '“j'' r . J ' 

185. Compare Campbell Damjs v. Lloyd, [1901] 2 Ch. olb, L. A., Jj 
Gill (1592), Cro. Eliz. 209. 

L. E. 1 E^ch. 82. E. Ch. ; Ja.us v. 

also 

(1823), 2 K & C. 302, 311, and Cil;, of Lo,.lon Sewen < 

(1872), 7 Ch. App. 456. 404. where James, L.J.. suggests that it is ie<u 

to give notice in every case, 
fo) Lane 

(p) Davies v. M Utwww (iboi ), lo h- -o. oiu , 4^u,.v . n 

|f/) See Green«/ar(e v.Ha//i(/a// (1830), 6 Bing. 379, wheiet ep a 

right to irrigate his meadow by placing a dam of loose s on s ^ 

stream, and occasionally a board or fender, faste^d the boa 3 i-irrhts 

stakes, which hud never been done previously. ^1^® _ a veSict 

in the same stream, removed not onh' the stakes, but the boai » • (.«„,.+■ 

having been given for the plaintiff in an action for the I'^-noval the wuit 
refused to set it aside. TiNdal, C.J., at p. 384, said ; “ If a party who ^ a 

right to a atone weir wore to erect buttresses, one who shou opp 

of the buttresses could uot justify demolishiug Jhe w«r as weU as the 

buttresses.” See also Perry v. Fitzhotve (1846), K Q. B. jo/, i , 

Tl't7(tam«, snma, at p. 550 ; Hill v. Cock, supra. „ , , p u.,,.r/v nf 

(r) mu V. supra, per Willes, J., at p. 186 ; Itoherts v. Rose, supra, at 

p. 87. 

(a) Hill v. Cock, supra, per WiLLES, J., at p. 186. 
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Remedies 


In cases of 

excessive 

user. 


Remedj by 
action. 


Who may 
sue. 
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leaS^mkchievS abating tjie nuisance he must choose the 

to te iubirth^'l! r"'tt aHnnoceurthiiS par"y or 

» iut^.fere.>ce .vil S’ 

fereTce°‘h m involves such an inter- 

abat^thL^k. " “'^y Peco'ne necessary to 

abate the nuisance in a manner more onerous to the wrong-doer (t). 

menfnf 'tb! P^nciples govern interferences with the enjoy- 
Zsince?rn''r*"f enement, the owner of which may abate 
user of nVpo tenement caused by the wrongful or excessive 
nant or ^''“^'-easement hy the owner of the domi- 

Xruc oT. ‘enement. The servient owner cannot 

obstnu fVfb! -'Tif"?*' dominant owner if by so doing he 

of in Pi=:pn others (a) ; but if the excessive user 

user of fU obstructing the whole 

exc«, of Py person who is making L unlawful 

thfi wbol ’e.’^ee^’ ‘^e owner of the servient tenement may obstruct 

bowpvor tPat user(b). In the case of the easement of light, 

wWb 1 P"’"®'-’ ®a°not obstruct windows in respect of 

tbproiw Pas not acquired an easement against him, if he 

W f "’“’dows in respect of which his neighbour 

has acquiied such an easement (c). 

ea^^'n/wnq action may be pursued whether the 

claimed unrip *^y ^implication of law, or is 

claimed under the doctrine of prescription (d)' 

tenSnf ‘® ‘P®. Possession of the dominant 

apnurtenant fn th /f interference with an easement 

inTl a tnn n P'P, “ ‘P® done be such as to 

interferencp I>p sm ‘P® dominant tenement (/), or the 

c 1 at unless some step be taken that interference 

^ {t)^MerU V. Tto*. (18G0), L. E. , Exch. 82, Ex. Ch., „er ELACKBUiuf, J., at 

-lotoi CE "d Ml ^p- 

27cId^ 43 C n“H.‘L;C«s;’290: aVerr.an v. Penrier (1884), 

V. Jones annrn ona If' V; which Case was oven’uled by Taphnff 

Tsfil r q (1S63), 1 Hem. &!!. 349. Huichimon v. 

(186 1 irew^lt S,„ ‘‘J'. ■»“''>« v. Mnnlmll (No. 1) 

W Com re,; A V. Huhbuck (1860). 30 Eenv. 160. 

(1613)S EoU Abr 109 “ Disturbauce (A. 2); Clwllocomhev. Tuckn- 
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s/f 


•'^ECT. 2. 

Remeilies. 


will operate as a denial of rights, a person interested in the 
dominant tenement in reversion or remainder may sue in lespect of — 
the interference witli the easement. In such cases, hoth the person 
in possession and the person in remainder or reversion niiiy recovei 
damages for their respective losses (li). But in the absence of tliese 
preiuLial elements a person in reversion or remainder cannot 

sue(i). Thus, where the injury is of a purely temporary natuie(/.), 

or Uere the remainderman or reversioner cannot be prejudiced 
bv any adverse acts, because such adverse acts could not involve 
acquiescence on his part, the remainderman or reversioner cannot 

maintain an action (0- 

654 . Where a person entitled to sue in respect of an interference Form 
with an easement proceeds by action, the relief f:;rauted ui.i> t.i v 
the form of damages, or of an injunction to restrain the continuance 
or repetition of the obstruction, or of both damages and an injiinc- 
tion(m). Under certain circumstances a mandatory injunction injuaction. 


10 

V 

5 

I 


(j) Kidfjin V. Moor (1850), 9 C. B. 304; v. 

0 C. B. (N. 8.) 287 ; Bower v. Hill (1835), 1 Bnig. (N. C.) o49, ; y ''«f ' 

. (1831), 2 B^Ad. 


C. B. (N. S.) 504. Compare Ii(w>e v. H 

/ouny V. Spencer (1829), 10 11. & 0. 145 : Jesser v. trqhrd (1 Bun. -1 - 

(h) Bower v. Hill (1835). 1 Bing. (n. c.) 555. 

\i) Barter v. ra„lor (1832), 4 \ & Ad. 'O 7 ,.^-1 18^ 

1 M. & S. 234. Compare Simpson v. Saraye f 1 • > 

Mumfm-d v. Oxford, Worcester, and Wolverhampton Had. < o. (Ihob), 1 11. A - ■ ■ 

k) Baxter V. Taylor, supra. nrwun i Pi. v) 

'!) Ibid. Compare Faryuhar \. Newbury litmd Councd, [IJO.l] th. 

(m) Prior to the Common Law Procedure Act, 1854 (IT & IS Yict. djo 

remedy by injunction was peculiar to the Court of ^Prior 

empowered certain other courts to grant injunctions in I’^Bcu \ii . 
to Lord Cairns’ Act, Chancery Amendment Act, 18ob (-1 
an injunction was obtained as a matter of right. By tliat ^Vct i 
given a discretion to substitute damages where yt thought IJY’P^^- . 

cretion is a judicial one [Smith v. (18T5), L. B-- - '4. 0 , )• 

Until the Judicature Act. 1873 (3G & 37 Viet. c. 06), with tee ^ 

remedy remained peculiar to the Court of Chancery. The latter s a , , 

ferred the jurisdiction of that court to the lligh Court of Justice, am 1 
(8. 25 (8)) that au injunction might be granted by an “Berfocutory orde 

of the court in all cases in which it should appear to the com 0 I : , . 
convenient that such oi-der should be made ; and that any such or . 

made either unconditionally or upon such terms - .pU^, 

should think just. This was not intended to give an injunction o p* . 

before had no legal right whatever. It was only intended to , .1’ 

when dealing with legal rights which were under its jurisdiction in p ^ 

of the last-mentioned section, power, if thought just or conyemen ’ '’.f,, 

add to the previous remedy a remedy by injunction. It gives no i . b , 
to parties, but merely enables the court to modify the pnnciple on w 
previously proceeded in granting injunctions; so that where t er ^ 

right the court may, without being hampered by Bs old ^ ‘ 

injunction where it is just or convenient. Where t^here is 
independently of the Act, capable of being enforced either at 
the court may interfere for the protection of that right, ^ „ 

been the previous practice [North London Rail. Co. v. Great Nor lern . . 

(1883), n‘ Q. B. d 30, 0. 1, per Cotton, L.J at pp. 39 40. See a so Cum- 
mns V. Perkins, [1899] I Oh. 16, C. A., per Lindley M.B.. at p. 20 where 
he said that s. 25 “has not revolutionized the law, but it has enabled the 
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Grounds for 

granting 

injunction. 
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may be granted ordering the removal or partial removal of the 
obstruction The mere interference vith a legal right vill entitle 
the plaintih to damages («). The proof of actual damage is not 
essential ; for if a right has been violated the law will assume 
damage (o). But the mere interference with a legal right does 
not ipso Jacto entitle a plaintiff to an injunction (p), for the court 
jMll not necessarily grant an injunction where the wrongful inter- 
ference IS trivial or occasional, or where there has been laches on 
the part of the plaintiff ((7). The broad principle upon which the 
court grants an injunction is that the remedy by damages is 
insumcient (r). The court may grant an injunction and award 

damages as well, or it may award damages and refuse to grant an 
injunction (6‘). 

_ ^Aheie the court interferes by way of injunction to prevent an 
injui} in respect of which there is a legal remedy, it does so upon 
t^^o distinct grounds : the first that tlie injury is irreparable, and 
the second that it is continuous, and unless restrained would result 
in incessant actions, which would be an intolerable burden upon the 
plaintiff («). Moreover, the court will not compel the plaintiff to 
submit to^ what is virtually a compulsory purchase of his easement 
by awarding damages for its deprivation (b). An injunction will 

couit to grant injunctions in cases in which it used not to do so previously. I 
will not say where it had no jurisdiction to do so. that would be going too far, 
but w'hero m practice it never did ”)• See, generallv, title Injunction. 

(«) hamfmm v. IIotMinott {m~), 1 C. B. (n. s.) 590, Gll. See, generally, title 

Damages, Vol. X., p. 301. ^ 

( 0 ) Kmhrey v. Owen (1851), 6 Exch. 353; mifs and BerTis Canal Navigation 


r n /Tn, uunn loung a; co. v. mnkier DistUlerij C 

A. L. OJl ; Iiohei-ta v. (Jwyrfai District Council, [1899] 2 Ch. 608, C. A. 

■jnj Consumers Co. (1853), 3 De G. M. & G. 

- I cases cited in note (r), infra; Colls v. Home and 

Colomal hlores. LUI., [IMM] A. G. 179, 212; Curtins' Co. v. Corbett (1865), 
- Drew. & Sm. 3oo ; Hobson v. IVhittingham (1866), 1 Ch. App. 442 ; National 
Provmcial Plate Glass Insurance Co. v. Prudential Assurance Co. (1877), 6 

P®°^P^re Imperial Gas Light and Coke Co. v. Broadbent 
(18o9), < H. L. Cas. 600, 612. 

(v) Cowper v. Laidler, [1903] 2 Ch. 337, 341. 

(r) Dent v. Auction Mart Co. (1866), L. E. 2 Eq. 238, 246 ; Colls v. Home and 
tolonxal Stores, Ltd., supra, at p. 212 ; Cooke v. Forbes (1867), L. E. 5 Eq. 166 ; 
A.-(r.y. Sheffield Gas Consumers Co., supra, at p. 320; London and Blachvall 

^54, 369, C. A.; Smith v. (1875), 

L. E. 20 Eq. 500. 504. 

(a) Theed v. Dehenham (1876), 2 Ch. D. 165; ITarrCTi v. Brown, [1902] 1 

K. B. lo, C. A. ; Parker v. First Avenue Hotel Co. (1883), 24 Ch. D. 282, C. A. 
Compare Martin v. Price, [1894] 1 Ch. 276, C. A. ; Colls v. Home and Colonial 
Stores, Ltd., supra, at pp. 193, 212; see also Chapman, Morsons d’ Co. v. 
Auckland Unton Guardians (1889), 23 Q. B. D. 294, C. A.; Warwick and 
Birmingham Canal Navigation Co. v. Barman (1890), 63 L. T. 670, 673 ; Cou'per 
y. Laidlei’, sujrra ; Dent y. Auction Mart Co., supra; Aynsleiiy. Gfovw (1874), 

L. E. 18Eq. 544, 552. ^ i > 3 J 

{a) A.-G. V. Cambridge Consumers' Gas Co. (1868), 4 Ch. App. 71, at p. 80; 
A.-G. V. Birmingham Borough Council (1858), 4 K. & J. 528, 541. 

{h) De7it V. Auction Mart Co.y siipray at p. 2^6; ColU y. Home and Colwiat 
Stores^ Ltd.^ supra^ at p, 193; Shelfer v. City of London Electric Lighting Co.y 
[1895] 1 Ch. 287,316, C. A.; Cowpery. Laidler, supra ; Aynsleyy, Glover, supra; 
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Tint however be cranted where the obstruction is either of a ' . 
iiTov a tiial nature w. It does not follow that an Rer^ies. 

injunction ought to be granted merely because the case is such 
that substantial damages would be given at law (</). ibe couit 
may grant an interlocutory injunction (c), but the plaintili must 

show a priuid fiicie right to protection it). _ i.i >. i . 

The court nmy grant a mandatoiT iojunctioZ 

trial of the action (<■/) or upon an interlocutory application (k). biicl 
an injunction is in the form of an order directing the defendant 

to do some positive act (i) . 

The court when granting an injunction may suspend its opeiation 

until some future date (k). 

655. County courts have judsdiction to try any action ^v^i^ County ooun. 
the title to any easement conies in question, wbeie neitbei the \alue 
nor reserved rent of the dominant or servient tenenient exceeds the 
annual sum of ,f 100 (()• These provisions apply only to easements 
strictly so called, and not to rights claimed by a person as a meinhei 
of the public, or to rights analogous to easements, but wheie either 
the dominant or the servient tenement is lacking (m). 


Smith V. Smith (1S75), L. E. 20 Eq. oOO, o05; Gntuwml v. lloynwj (1886), :i8 

^*(e)^CwilTOn'v. tVhite (1748), 6 Atk. 21; A.-(S. v. SheJjitM (las Cmmmers 
Co. (1853), 3 De G. M. & G., 304, C. A., at p. 322 ; South v. Smith, siijiia, at 

p. 601 : Cowjjer v. Laidler, [1903] 2 Ch. 33 1 . 

{(1) Ibid. 

(c) Judicature Act, 1873 (30 & 37 Viet. c. 60), s. 26 (b). 

/) C/m//e»(/erv. /^oi//e(1887), 30 Ch. D. 420. C.A. 

[y) Mym v. Catterson (18S9), 43 Ch. D. 4^0, C. V 

Itad/ord&Co. (1890), 03 L. T. 379 ; Lawrence J. 'V 

Greenwood Hornsey^ supra ; Smith v. Smith, supra; /; ^ 

7 Ch. D. 561: IWkery. SUudey .fc Co.. Ltd. (1900). 60 V E. 2b2; Dm-dl v. 
Pritchard {mb), 1 Ch. App. 244. Compare City oj London brewery to. v. 

(1873), 9 Ch. App. 212. nun-i 

Ui) Laiiiel v. Feryuson, [1891] 2 Ch. 27, C. A. ; loa Joel v. Jlornsey, [lS9o] 

2 Ch. 774, C. A. See title Injunction. ^ . -n u 

(i) Jachon v. Normaiihy Brick Co., [1809] 1 Ch. 438, C. A. For cases wheie 


nmeiy. uodjrey to., I loyoj n. in. ho, run i /nni^o 

V. Jolty, [1905] W. N. 2, C. A., where, however, the Court of /Wif* 

1 Ch. 480) held that the remedy ought to be damages (‘^^hnned [190f J A. C. IJ. 
See also Colh v. Hmne and Colonial Stores, Ltd., [1904] 

Fear«o« (1871), 6 Ch. App. 809; Smith v. />ay (1880), 13 Y rn*' 

Baxter v. Bower (1875), 23 W. K. 806: Lawrence v. Horton (1890), J-- 

749; Gaskin v. Balls {\m), 13 Ch. D. 324, C. A.; iVebster v. II (1880), 
42L.T.868. 

(k) A.-Ci. V. Colney Hatch Lunatic Asylum (1868). 4 Ch. App. 146; A.-u. 

y. Birmingham Borough Council (ISbS), ‘kK. & F2S. 

(l) County Courts Act. 1888 (51 & 52 Viet. c. 43), ss. 50, 60, amended 
by the County Courts Act, 1903 (3 Edw. 7, c. 42), s. 3. See Howorih v. 
Sutcliffe, [1895] 2 Q. E. 358, C. A. Compare Latham v. Speddiny {Ibol}, H 
d B. 440. 

(m) Hawkins y. Butter, [1892] 1 Q. B. 668 : Howorth y. Sutcliffe, siqrra, at 
p. 362 ; and see title COUNTY Courts, Vol. VIII., pp. 430 et sey. 
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Sect. 1. 

Nature of 
Profits a 
Prendre. 

Defiuitioo. 


What may 
be taken as 
a profit (i 
prendre. 


Sect. 1.— oj Profits d Prendre. 

656. A profit a prendre is a right to take something off the land 
ot another person (o). It may be more fully defined as a right to 
entei the land of another person and to take some profit of the soil, 
01 a portion of the soil itself (a), for the use of the owner of the 
light {h). The term “proyzt a jyrendre ” is used in contradistinction 
to the term ''profit a rendre/' which signifies a benefit which has 
to be rendered by the possessor of land after it has come into his 
liossession (c), A pyojit d prendre is a servitude {d), 

657. The subject-matter of a jtrofit a prendre^ that is, the sub- 
stance which the owner of the right is by virtue of the right 
entitled to take, may consist of animals (e), including fish and 
fowl ij) which are on the land, or of vegetable matter growing (<;) 
or deposited upon the land by some other agency than that of 
man (//), or of any part of the soil itself (i), inciuding mineral 
accretions to the soil by natural forces (k). The right may extend 
to the taking of the whole of such animal or vegetable matters or 


(a) This part of the article odIv deals with the general principles relating to 
all profits rt prendre, whether enjoyed in common or in severalty. The 
majority of cases dealing with jyrofits d prendre relate to commonable rights, 
which will be found dealt with under title Commons and IIiohts of Common, 
A ol. ly pp. 441 et seq. For particular forms of profits d prendre enjoyed in 
severalty, .see titles Fisheries; Game; Mines, Minerals and Quarries, 

(o) Sutherland {Puke) v. fleathcote, [1892] 1 Ch. 475, C. A., per LindlEY, 
L.J., at p. 484 ; Webber v. Lee (1882), 9 Q. B. D. 315, C. A. 

(a) Manninq v. Wasdah (1836), 5 Ad. & El. 758, per PattesOaN, J., at p. 764: 

A profit d prendre . . . must be something taken out of the soil.” And see 
p. 238. note (c), ante. 

(5) For judicial dicta from which the nature of a profit d prendre may best 
bo gathered, see the following cases i — Munning v. Wo^daUt supta^ Lord 
Denman, C.J., at p. 763, per Patteson, J., at p. 764; Sury v. Figot (1626), 
Poph. 166, per WniTLOCK. C.J. ; Wickham v. Ilarvker (1840), 7 M. & W. 63, 
2 >er P.UIKE, B., at p. 79 ; Race v. Ward (1855), 4 E. & B. 702, at p. 709 ; Webber 
V. Lee, supra. In Benson v. Chester (1799), 8 Term Rep. 396, at p. 401, Lord 
Kenyon, C.J., speaks of a right of common which is o.profit d prendre as an 
“easement over the soU ” See also Warhurton v. Parke (1857), 2 H. & N. 64, 
per Bramwell, B., at p. 69. 

(f) Co. Litt. 141 b, 142 a. 

{(f) See p. 238, ante. 

{e) De la Warr {Earl) v. Miles (1881), 17 Ch. D. 535, C. A. ; Wickham v. 
Hawker, supra; Ewart v. Graham (1859). 7 H. L. Cas. 331, 344, 345. 

(/) Wickham v. Hawker, supra ; Webber v. Lee, supra; Fitzhardinge {Lord) 
V. Purcell, [1908] 2 Ch. 139. 

(jr) De la Warr {Earl) v. Miles, supra; Bean v. Bloom (1773), 2 Wm. BI. 926; 
Dowglassv, Kendal (1610), Cro. Jac. 256; WillinnaleY. Maitland 

3Eq. 103. 

{h) See Smariy. Jones (1864), 15 0. B. (n. s.) 717, 724, where a right to take 
cinders from a cinder-tip is treated upon the footing of its not being a profit 
d prendre. 

ft) See, e.g., Maxwell v. Martin (1830), 6 Bing. 522. 

(A:) Blewett v. Tregonning (1835), 3 Ad. & El. 554, where it was held that a 
right to take sand which had been deposited on the land by the wind was a 
profit d prendre. 
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merely a part of them (/). Rights have been established as 
vrofits a prendre to take acorns and beech mast {m), brakes, fern, 
heather and litter (h), thorns (o), turf and peat(p), boughs and 
branches of growing trees^;), rushes (r), freshwater fash (s), stone (0, 
sand and shingle from the seashore (a), and ice from a canal (/;) ; 
also the right of pasture (c) and of shooting pheasants (d). ine 
property in animals ferte natiiree while they are upon the soil 
belongs to the owner of the soil, and he may grant to others as a 
profit a prendre a right to come and take them by a grant ot 
hunting, shooting, fowling, and so forth (c). 

658. The subject-matter of a profit h prendre must be something 
which is capable of ownership (/') ; for otherwise the right would 
amount to a mere easement (y). A right to take water is not a profit 
d prendre, because water is not capable of being owned (//). 

659. The right constituting the proft d prendre may be exercis- 
able to the exclusion of all other persons, in which case it is said 
to be a right in severalty or a several profit a prendre (i) ; or it may 
be exercisable in common with one or more persons, includingj,he 

(l) Wdher V. Lee (1882), 9 Q. B. D. 815, C. A.. 819. _ ^ ^ ,, 

(m) Chilton v. London Corporation (1878), 7 t'h. D. 562. As to pannage, the 
right to feed pigs on acorns, see title Commons .vnd Rights of Lummox, 

Yol. rVL, p. 475. Tx . . 4 

(n) De la 11 arr (Earl) v. Miles (1881), 17 Ch. D. 585, G. A. 

(o) Dowglass v. Kendal (1610), Cro. Jac. 250. Compare Baileij v. Stephens (186-), 

12 C. B. (n. s.) 91. ^ ,, , j,r 

(p) As to turbary, see title Commons .\nu Rights of Common, \ol. i\., 
p. 464; Haywardy. Cunninyton{\m), 1 Lev. 281. Compare Valentine y. Jenny 
(1004), Noy, 145; Peurdon v. Underhill (1850), 16 (i. B. 120. 

{q) Willingale v. Maltlaiid (1860), L. R. 8 Eq. 108. 

(r) Beany. Bloom (1778), 2 Wm. Bl. 920. 

8) Smith V. Kemp (1692), 2 Salk. 687 ; Ilolford v. Bailey (1849). 18 Q. 13. 4-6, 
Ex.Ch.; Fitzgerald v. Firhank, [1897] 2 Ch. 96, C. A.; Ecroyd v. Conithan, 
[1897] 2 Ch. 554, affirmed [1898] 2 Ch. 858, C. A. ; Grove v. iVWa/, [l.)02J 

1 Oh. 727. As to the question whether the right of taking oysters is or is ^ 
profit d prendre, see Goodman v. SalUish Corporatton (1882), 7 App. Las. 688, 
Mills V. Colchester Corpin-aiion (1867), L. R. 2 C. P. 476. See also 
Corporation y. Brooke{\Sio), 1 Q. B. 889; Truro Corjmrafion v. lioive, |190-| 

2 K. B. 709. 0. A. ; Parker v. Lord Advocate, [1904] A. C. 364 (mussels). 

{t) Maxwell V. Martin (1880), 6 Bing. 522 ; compare Clayton v. Corby (1848), 
5 Q. B. 415. 

(a) Constable v. Nicholson (1863), 14 C. B. (n. s.) 230. 

b) Newby y. Harrison (1861), 1 John. & H. 393. 

c) Johnson y. Barnes (1873), L. R. 8 C. B. 527, Ex. Ch. 

Id) Lowe V. Adame, [1901] 2 Ch. 598; compare Bigg v. Lonsdale {Lari) 
(1857), 1 H. & N. 923, Ex. Ch. ; Devonshire {Duke) v. Lodge (1827). 7 B. & L. 86. 

(c) Ewart v. Graham (1859), 7 H. L. Cas. 331, per Lord Campbell, L.L., 
at pp. 345 and 346 ; Fitzhardinge {Lord) y. Purcell, [im] 2 Ch. 189; and see 

title Animals, Vol. I., p. 367. ^ ^ ^ 

(/) liacey. IPard (1855), 4 E. &B. 702, per Lord Campbell, C.J., at p. .0.1, 

2 Bl. Com. 14. , 

{g) Ibid.; Weekly v. Wildman (1698), 1 Ld. Raym. 405, at p.40.. For the 
distiDctioiibetweenaj/ro/i a and an easement, see title CoMilONS 
Rights OF Common, Vol. IV., p. 445, and p. 238, ^ 

(A) iiacev. Wardf 6upra; Manning v. Wasdale (1H36), 5 Ad. & hi. loo. 

(O As to the distinction between several rights and rights of common, see 
generally Roftineon v. Duleep Singh {IS'% 11 Ch. I). 798, C. A. ; Chesterfield 
{Lord) V. Harris, [1908] 2 Ch. 397, 423, 424, C. A.; and see title Commons 
and Rights op Common, Vol. IV., pp. 460, 461. 
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Sect. 1. 

Nature of 
Profits a 
Prendre. 


Classification 

of profitii d 
prendre. 


owner of the Land (k). In the latter case it is called 
in common, or more usually a right of common (!) 


SL profit a prendre 


ri to tlie case of easements, the land over which 

tlie right to a profit a prendre ia exercised is called the “servient 

tenement and the owner of that land the “servient owner." If 

the right IS enjoyed as appendant or appurtenant to the ownership 

of other land, such land is called the “ dominant tenement ” and 

le owner of it the dominant owner ” (m). But a in'ojit d prendre, 

iinhlie an easement, may also exist in gross, that is to say, may exist 

as a right of property in favour of a man and his heirs or for any 

other estate or interest, quite unconnected with any estate or 

interest which the owner may have in any land (n). Where a 

piojit (( p)€iidre exists in gross there is not of course any dominant 
tenement (o). 


ProfitK d 

prendre 

appendant. 


661. Profits a prendre connected with the holding of a dominant 
tenement are either appendant or appurtenant, the latter being the 
moie usual. A pro/iV d pre/n/rc ap 2 }endant is a right which arose 
at coinmon law upon the grant of arable land prior to the Statute of 
Quia Emptores, 1289 ( p). Before the passing of this statute, when 
a loid of the manor enfeolled a person of some parcels of arable 
ianclthe feoffee became ipso facto entitled to certain ancillary rights 
with respect to other lands in the manor (^). After the statute was 


(4) See title Commons and Rights of Common, Vol. IV., p. 4-15. Almost 
all rights of common are y>ro/ifs d prendre, but all profited prendre are not 
necess>aii y rights of common. The right to take a particular substance from 
ano ei man s land may in one case be a right in severalty, and in another a 

(/) Irofits d prendre are rights which are almost entirely based upon the 
ancient system of landholding as it fonnerly existed. Many of these rights 
nave existed from a very early date; others are governed by considerations 
and requirements the pertinency of which no longer exists, but which 
are directly or indirectly attributable to the manorial system as formerly 
obtaining. The communal enjoyment of profits d prendre is the direct out- 
come oi that system. and occurs not only in localities where that system 
leraains intact, but also in places where most other traces of the system have 
disappeared. Enjoyment of profits d prendre as rights in severalty— a mode of 
enjojment less prevalent than communal enjoyment — is, on the whole, of more 
modern origin, although instances occur in early times. As to the origin of 
imfiisapreifire, see title Commons aJcd Rights of Common, VoI. IV.. p. 444. 

(m) See R arhurton v. Parke (1857), 2 H. & N. 64, at pp. 68 et sea.; and p. 286, 
ante. 


(») Shutileworfi v. Le Fleminy (1865), 19 C. B. (n. s.) 687: Chesterfield {Lord) 

^ Buckley, L. J., at p. 421 ; Webber ?. Lee 

(1882), 9 Q. B. B. 315, C. A. See also Cowlamv. Slack (1812), 15 East. 108, pw 
Lord Elle^OROUGH, C.J., at p. 115; Fitzhardinge {Lord) v. Purctll, [1908] 2 
Lh. 149 f 161, where a claim to a proJit d prendre in gross failed for want of 
proof. For instances of prq/ife « prendre existing in gross, see Paniel v. HansHp 
(16i2), 2 Lev. 67 ; Johnson v. Barnes (1873), L. R. 8 C. P. 527, Ex. Ch. (a right 
of pasturage owned by the corporation of Colchester) ; Shuttleworth v. Le 
r feming, supra (a right of fishing) ; Webber v. Lee, supra (a right to shoot and 
take away game) ; Spooner v. Day (1636), Cro. Car. 432. 

(o) See p. 236, ante. 

(p) 18 Edw. 1, c. 1. See also title Commons and Rights of Common, 
Vol. IV,, p. 446, where the distinction between rights of common appendant 
and appurtenant is discussed. 

(•?) 2 Co. Inst. 85; Dmraven {Lord) v. Llewdhjn (1850\ 15 Q. B. 791, 810. 
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passed these rights no longer arose upon a grant of the hmd. '■ 

Consequently all prolits a prendre appendant must have come into Nature ol 
existence prior to 1290. Profits u prendre appendant are therefore 
said to be “ of common right ” (r)- — ' 


662 Profits u prendre appurtenant are “ against common right ” ; Prarih d 
they are rights attached to the ownership of a particular piece of 
land, not as the necessary consequence of the original tenure, hut 
attached thereto by grant, prescription, or other extraneous means. 

They cannot be severed or enjoyed apart from the dominant 
tenement, and they pass with the dominant tenement into the 
hands of each successive owner (s). 


Ill 


663. A\Tiere a profit a prendre exists as a right in gross it may Profit.^ d 
be assigned and dealt with as a valuable interest, according to the 
ordinary rules of property (f). In default of any disposition inter 

vivos or by will Siprofit d prendrein gross descends to the heii-at-law 
as an ordinary incorporeal hereditament (u). 

664. V/here a. profit u prendreis claimed under the docUdne of Unntuf 
prescription as being appendant to land, it can only he claimed in 
connection with the enjoyment of the dominant tenement ; the 
extent of the right claimed is necessarily measured by the size or 
nature or wants of the estate in respect of which the prescription is 

made (x). Thus, if the claim be for common of pasture it must be for 
cattle levant and couchant — that is to say, it must be limited by tlie 
number of cattle capable of being supported during the winter upon 
the estate in respect of which the prescription is made. So, if it be 
for common of turbary this must be limited by the nuniber of 
chimneys or hearths in which the turf may be burnt. If it be for 
plough-bote or cart-bote it must be limited by the instruments of 

tillage which have to be repaired («). 

It appears to be doubtful whether a profit n prendre unlimited by 
any considerations as to the nature of the dominant tenement can 
be made appurtenant to land, even by express grant {/>)• ^ 

profit a prendre can, however, exist in gross(c). 


(r) Tyrrimjharn ' 3 Case (1584), 4 Co. Kep. 80 b ; and see title Commons 
AND Rights OF Common, Vol. iv., p. 447. 

(«) lEarruA: v. Queen's CoUeye, (h/ord (1871), 0 Ch. App. 710. 

(<) Welcome y. Upton (1840), G M. & W. 58G, per Lord Abingeh, CAb, at p. o4- , 
see also Goodman v. Sultasli Corporation (1882), 7 App. Cas. G38, 058. 

'n) See generally, title Descent .vnd Distuhjction, p. 1, ante. 



4IC.&J. 579, 591, 592. 

(a) Clmterjkld {Lord) v. Harris, supra, per Buckley, L.J., at p. 4-1 ; per 
Cozens-Haiidy, M.R., at p. 410 : “ The very idea of a qae estate seems to 
involve some relation between the needs of the estate or its owner and the 
extent of the projit d qmendre ” ; and see title Commons .vnd Rights oi- C ommon, 
Vol. IV., p. 4G8. 

(AWiid., per Cozens-Hardy, M.R., atp. 410. v , -.v 

(c) Ibid., rjtr Buckley, L.J., at p. 423 ; Mellor v. Spaieman (1669), 1 Wms. 
Saund. 343. 
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Sect. I. 

Nature of 
Profits h 
Prendre. 

Diiratiou of 
profit d 
prendre. 

Rights of 
owner of 
profit d 
prendre. 


Profit d 
prendre is 
interest in 
land. 


Distinction 
between 
projit.i d 
pre/ulre and 
licences. 


Easements a\d Profits a Pkexdre. 

...S ir,: tX'Sst 

nahf-f R* ^ rights of a possessory 

fiw i f ^I'espass at common law for 

iliiqvPQno from an easement in 

lint no ^ casement cannot sustain trespass, 
niiknnr^l ^ protect his rights by abatement or an action of 
a profit (1) * lemedies are not available for the owner of 

f Q 1 ^ is an interest in land, and for this reason 

»n.^ u 1*^0 Statute of P’rauds (i), and a profit a 

gives a right to participate in a portion only of 
some specified produce of the land is just as much an interest in the 
land as a light to take the whole of that produce (P). 

^'.'^"'^'■^’t^iough sometimes called “licences”®. 

fpnpniD RPj distinguished from mere licences w'hich are not 

and do not pass any interest or alter or transfer 

u-nil]r/i7 blit only make an act lawful which otherwise 

pnn if ("')• A licence is not transferable, nor 

can It be perpetua ; it is not binding on the tenement affected, but 

nK V 1 f between the licensor and the licensee. It is 

always revocable and merely excuses a trespass until it is revoked (n). 

Betv ^ Birkhech v. Paget (1S62), yl 

Grove V non^>i"i® [1897] 2 Ch. 96, 0. A.; 

Ex! Ch ’ ^ ^ (1849). 13 Q. B. 426, 446, 

094^- '-■* = V. I/iU (1S39), 5 Bing. (x. C.) 

// V n \ 827 : Co. Lift. 20 a. TSee also 

(4rre/wal^hpM t F (17?0), 3 Term Eep. 772, where a rabbit 

1602 fU Car 12^ ^ within the meaning of the Poor Belief Act, 

nroviaed if Ep nf n ’ Tenement signifies eveiwtliing that may be holdeii, 

Sr of an 1 nt^Eff P^^^nent nature ; whether it be of a suEstantial and sensible. 

(1873): L 2?3). 

Haiil “> I'lT'-Di.EV, L,J., at p. 101 ; Hdfvrd v. 

iloifry, supra Lowe v. Adams. [1901] 2 Ch. 598. 

(g) bee p. 331, ante. 

fy V. ^Tr6«»A, supra, per Lixdlea'. L.J., at p. 102. 

i) i: ® 

f/:) Webber v. Lee, sitpra. 

{1) bee Doe v. Wood, supra. 

^reiera^^^^»^•Ti Vaugh. 330, 351, Ex. Ch. As to licences 

^7n) f/l',,7 PnoPERir axd CH.mjos Ee.\l. 

mv 3 B. & C. 221, 232. ■■ If one license me and 

oHhttt and hunt in his park, I must hare n writing (that is, a deed) 

if Eft R ^B]ng passes by the license which indures in perpetuity : but 

na.s«sp<j one hme to hunt, this is good without deed, for no inheritance 

Fu ht J '"■™1 Hen. 7. fol. 8 a, per Keble, Serjt.. 

PiRwn ** ^'<=0'am v. LLawier (1840), 7 M. & W. 63, j*r 

SPA distinction between licences audproA/^ d vrendrt^ 

see Uooper v. Clark, $upra. ^ 
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A profit a prendre when granted is never revocable at the will of 
the grantor, but subsists throughout tlie currency of the estate or 
interest for which it is created. 

669 . A profit a prendre must also be distinguished from a right 
to take a portion of the soil inherent in some estate or interest in 
the land{o). For the person entitled to some of the recognised 
estates less than the fee simple has at law a right to take portions 
of the soil(p). A tenant in tail is not, as a rule, impeachable for 
waste ; and a tenant for life is not guilty of waste if he continues 
the mines existing at the commencement of his tenancy ((/), or digs 
or quarries for gravel, earth, or stone in pits and places usually 
dug or quarried when his tenancy commenced (r). 

Sect. 2. — Creation, 

Sub-Sect. 1. — By Grant or Statute, 

670 . A profit a prendre appurtenant or in gross, whether to be Express 
enjoyed in common or in severalty, ma}' be created by express grant, 
grant (s), but a profit a prendre appendant cannot now be created 

in this way (a). Profits a prendre cannot be created at common law 
except by deed (b), and are therefore said to lie in grant and not in 
livery and to pass by mere delivery of the deed(c). No estate oi 
interest, whether in fee simple (d), for life (c), for a term of years ( / ), 
or even for a single hour, can be created otherwise than by deed ( (/), 
with the exception of two cases — first, where the circumstances are 
such that it would be inequitable to deny the existence of a profit a 
prendre, although the proper legal formalities for its creation have 
not taken place (/t), as where a mere executory agreement for the 


Sl'CT. 1. 

Nature of 
Profits a 
Prendre. 

Waste. 


(o) Wilkinsoyi v. Proud (1843), 11 M. & W. 33. 

Ip) Thus, a person may own a substratum, and in respect of that ownersmp 
he may remove the whole or part of his property. 

(7) Co. Litt. 54 b ; Cupphiyer v. Gubbins (184(3), 3 Jo. & Lat. 397. 

(r) Co. Litt. 53 b ; Viner v. Vaughan (1840), 2 Beav. 460 ; Elias v. Snoivdon 

Slate Quarries Co. (1879), 4 App. Cas. 454. 

(8) Cowlam V. Slack (1812), 15 East, 108: Fitzgerald v. Firbank, [1897] 2 th. 
96, C. A.; Goodman v. Saltash Corporation (1882), 7 App. Cas. 633, 658. 

(а) See p. 338, ante. 

(б) Wood V. Leadbitter (1845), 13 M. & W. 838, where Alderson, B., at 
pp. 842, 843, said: “That no incorporeal inheritance affecting laud can 
either be created or transferred otherwise than by deed is a proposition so well 
established, that it would be mere pedantry to cite authorities in its support , 
Hoi fordy. Bailey (1849), 13 Q. B. 426, Ex. CL; Co. Litt. 42 a; Bac. Abr. 
Grunts, E ; 14 Yin. Abr. Grant, G (a) ; 2 Roll. Abr. Grant (a) ; Somerset {Duke) 
V. Fogwell (1826), 5 B. & C. 875 ; compare Marshall v. UlleswaUr Steam 
Navigation Co. (1863), 3 B. & S. 732, per CocKBUUN, C.J., at pp. 746, «4< ; 
Hopkins V. Robinson (1671), 2 Lev. 2. 

(c) Wood V. Leadhitter, supra, per Alderson, B., at p. 842. 

(d) Ibid. 

(c) Ibid. 

if ) Somerset {Duke) y. Fogwell, supra; Bird y. Higginson (1837), 6 Ad. & El. 
824, Ex. Ch. ; Wood y. Leadbiiter, supra. 

ig) Holford y, Bailey, supra, per Parke, B., at p. 446. 

(/«) See Lo^ve y. Adam, [1901] 2 Ch. 598 ; and generally, pp. 240 et seg,, 
ante. 
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Sect. 2. 

Creation. 


Bv statute. 


No particular 
form of grant 
necessary. 


How far 
grant confers 
exclusive 
right. 


Wlio may 
take profits d 
prendre under 
a grant. 


granting of a profit creates an equitable interest (i) ; and, secondly, 
where an interest which the law does not require to be created by 
deed is created in the land to which a profit is appurtenant (4’). 

671. A projit (I prendre may be created by statute. Private 
Inclosure Acts frequently reserved or created rights of shooting to 
lords of manors over the lands allotted to the commoners (i). 

672. No particular form of grant and no particular words are 
necessary to create a profit a prendre {m). If the effect of a deed or 
other instrument, w^hen the words are taken as a whole, is to create 
a right of the nature of a profit a prendre, the instrument will be 
construed as a grant of such right, and all the legal incidents of the 
right w'ill be established (»), provided the subject-matter of the 
deed is of such a nature that the law allows it to be created as a 
jn'ofit a prendre (o). 

673. A grant of a profit a prendre does not primd facie confer on 
the recipient an exclusive right to the whole substance the taking 
of which constitutes the right (p), to the exclusion of the owner of 
the servient tenement (q). Such exclusive right may, however, be 
granted if the words of the grant are clear and explicit (r), and a 
grant purporting to create a profit d prendre may be so extensive 
and interfere wdth the ordinary uses and enjoyment of land to such 
an extent that it will be construed as a grant of the land itself. 

674. The owner of a profit d prendre may in general take the 
subject-matter of the right either in pei’son or by his servants; and 
he may also get the benefit of his right by selling or leasing an 
interest in the profit d prendre, for a longer or shorter term, to any 
person capable of taking such an interest, and so long as that 


(q For illustrations of this principle, see the analoffous case of easein©nt5^» at 
p. 240, ante. r r , b 

(/i) a quarterly tenancy. 

{/) See title Commons .vxd ‘Rights of Common, Vol. lY., pp. 483, 570—578, 
where the authorities are collected. 

(m) Wirkham v. linxvker [mti). 7 M. & W. 63, 79; Fitzgerald v. Firhank, 
[1897] 2 Ch. 96. 103, C. A. ; Huntington {Earl) v. Mountjoy {Lord) (1853), 4 Leon. 
147. ^ Compare Ilolford v. .(1849), 13 Q. B. 426, Ex. Ch., and see also Doe 

V. \\ wd (1819), 2 B, & Aid. ' 724, where a pro^t d prendre is spoken of 
as a licence. 

(n) Fitzgerald v. Firhank, supra; Sutherland {Duke) v. Heathcote, [1892] 1 Ch. 

475, 484 C. A. ^ ^ 

Ui) Fitzgerald v. Firhank, supra, per Rigby, L. J., at p. 103. 

(p) Huntington {Earl) v. Mountjoy {Lord), supra; Neioby v. Ilamson 
(1861), 1 John, & H, 393, 398, 399; compkre ChHham v. WiUiaimon (1804), 4 
East, 469. 

(?) l^niherland {Duke) v. lleathcote, supra, at pp. 484, 485, 486, C. A.» ^^bere 
it was held that a grant of the full and free liberty to take coal did not 
exclude the right of the owner of the laud from wocking mines, provided he did 
not disturb the grantee in his working operations when and where the latter 
carried them on. 

(r) Ibid., at p. 485 ; Huntington {Earl) v. Mountjoy {Lord), supra ; Chetham 
V. Williamson, supra; Doe v. Wood (1819), 2 B. & Aid. 724 ; Carr v. Benson 
(1868), 3 Ch. App. 524, 534, 535 ; Newby v. Harrison, supra : IFUkinson v. rrou<* 
(1843),. 11 M. &AV. 33,v 
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interest endures the donee has an irrevocable licence to take so 
much of the profit as has thus been granted to him (n). 

675 . Profits a prendre cannot strictly form the subject of a 
reservation or exception (u), although sometimes expressed to be 
reserved or excepted from a conveyance or other disposition (h), 
V’hen an o^Yner of land conveys it to another, and purports to 
reserve a profit d prendre, the true ellect is to create a profit a 
prendre de novo by regrant (c). 

It appears improbable that the doctrine of an implied grant 
founded on the principle that a man cannot derogate from his 
grant, as applied to easements (d), could be applied to profits a 
prendre, which can hardly be apparent and continuous, nor can 
they arise as rights of necessity. 

Sub-Sect. 2 . — By Prescriiifiou. 

676 . A profit d prendre may be claimed by prescription at common 
law, including prescription 'under the doctrine of a lost modern 
grant (c), and profits d prendre which are appendant or appurtenant 
may also be claimed under the provisions of the Prescription Act, 
1832 (/), which, however, does not apply to profits d prendre in 
gross (f/). Claims by prescription to profits of this class are 
exceedingly rare(/i)* 

677 . A profit d prendre cannot exist by custom (/), except in the 

(«) (Joodman v. Sattanh Corporation (1SS2), 7 App. Cus. 0:J3, pt-r lionl 
Blackburn, at p. 608; G’roi’e V. [1902] 1 Ch. 727. ^ , , 

(а) Doe d. Douglas v. Lock (1835), 2 Ad. & LI. 705, jter Lord I)EXMAN,jxt 

p. 743 ; Wukham v. Hawker (1840), 7 M. & . 03, per Pakke, B., at j). <0. 

“A reBeiTation is always of a thing not in esse, but newly created or iesoi\ed 
out of the land or hereditament demised, an exception is ever of j)ait of the 
thing granted and of a thing in esse ” (Co. Lit. 47 a). 

(б) E.y,, ]yickhaw v. Hawker, supra. t n . 

(c) Ewart v. Graham (1859), 7 H. L, Cus. 331, /'er Lord Campbell, L.L., at 

p. 345. 

(d) See pp. 251 €<56/;., oHfe. ... / . 

(e) As to prescription generally, see p. 256, ante. See ]\arTick v. Queens 

College, Oxford (1871), 6 Ch. App. 710; Doiifass v. Kendal (1610), CVo. Jac. 
250; English v. (1705), 2 Wils. 258 ; CowUm v. (1812), \o Last 

108; Johnson v. Barn.es (1873), L. R. 8 C. P. 527, Ex. Ch. ‘ 

(1009), 1 IVms. Saund. 347 ; Welcome v. ipfon (1840), 0 M. & IV. 530; Carr 
V. Foster {\m), 3 Q. B. 581 ; Hopkins v. Bohinson (1671), 2 Ley. 2 ; Davies 
V. Williams (1851), 16 Q. B. 540; Baglis v. T\j8sen-.\mhurst (1877), 0 Ch. 1). 
500; Hanmer v. Chance (1865), 4 De G. J. & Sin. 020; Haigh v. Rwf, [1893J L 
Q. B. 19, C. A. 

/) 2&3'Will. 4, c. 71,8. 1. 

ij) ^ihuWewirrth v. Le Fleming (1805), 19 C. B. (n. S.) CS7, 709 ; Welarme v. 
Upton, supra. , 

(h) For cases of prescription for profits u prendre in gross, sec Barrington s 
{Sir Francis) Case (1010), 8 Co. Rep. 130 b; Welcome v. Upton, supra (a right of 
pasturage); R. v. CharchHl {mb), 4 B. & C. 750; Johnson v. Barnes, supra. 

(i) Orimstead v. Marlowe (1792), 4 Term Rep. 717 ; Hardy v. Hollyday 0 *^) 
(cited in the lasUmentionea case at p. 718) ; Davm^s IJase (1(388), 3 Mod. Kc]). 
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Not claimable 
bv custom. 


lioin;, i,. T. 883, 884 ; JSlewttt v. Tregonmng liaoo), o au. ix xji. oon, , 
Bland V, Lipscomhe (1854), 4 E. & B. 713, n. ; Fitts v. Kingshridge JJighuay 
Board (1871), 19 W. R. 884; Llcryd v. Jones (1848), 6 C. B. 81, 89; Constable 
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Who can 
claim profitt 
d prendre 
by prescrip- 
tion. 


case of copyholders and in certain mining localities {j), because were 
it otherwise, the subject-matter would soon become exhausted (A:), 
and the sernent tenement would be subjected to an unreasonable 
burden, a release from which could never be obtained from the 
owners of the right who would necessarily be members of an 
undehned and lluctuating l)ody {/)• 

In general, the rules regulating the doctrine of prescription at 
common law as applied to easements (m) apply also to profita a 
prendre. The same kind of evidence of user is necessary, namely, 
user or enjoyment as of right neither by force, stealth, nor per- 
mission (n). Similarly, twenty years’ enjoyment as of right is pre- 
sumptive evidence of the enjoyment from time immemorial (o) ; and 
if the origin of the alleged right is shown to have been since the 
time of the commencement of legal memory, the prescriptive claim 
at common law will fail(;)). 

678. A profit a prendre can only be claimed by prescription in 
favour of persons who are or whose predecessors in title were 
capable of taking a grant ; it cannot be claimed by an undefined 
and fluctuating body of persons not incorporated for the purpose 
of taking the grant (q). But a grant of the right to a profit d prendre 
may be made by the Crown to persons composing such a class ; 
for there is this distinction between a grant by the Crown and a 
grant by a private individual, that as the Crown has power to create 
corporations, if it be necessary for the purpose of establisliing the 
validity of the grant, the grantees will be treated as a corporation 
quoad the grant, whereas in the case of a grant by a private 
individual who has no power of creating a corporation, the grantees 
cannot be so treated (?•). 


V. NirJiohon (1863), 14 C. B. (N. s.) 230, 239, 240, 242; Chilton v. London 
Corporation (1878), 7 Ch. D. 735; Dr la ]Varr (Earl) v. Miles (1881), 17 Ch. D. 
535, 577. C. A. ; Tilbim/ v. Silva (1890), 45 Ch. D. 98, 107, C. A.; Fitzhardinge 
{f..ord)\\ Purcell, [1908] 2 Ch. 139, 163. See also title Custom and Usages, 
A ol. p. 238. It seems that “ occupiers ” even of copyhold tenements of a 
manor cannot claim by custom Amhnrst (1877), 7 Ch. D. 689; but 

see Fax v. Amhard (1875). L. R. 20 Eq. 403. 

(/) For these special mining customs in Cornwall, Derbyshire and elsewhere, 
see title Mines, Minerals and Quarries. 

(k) See title Custom and Usages, Vol. X., pp. 238, 239. 
u) A.~G. V. Mathias (1858), 4 K. & J. 579, 591. 

(m) See p. 260, ante. 

(7i) See p. 262, ante; Mills v. Colchester Corporation (1867), L. R. 2 0. P. 

486. As to user based on a mistaken conception of the rights of the parties, 
see De la Harr [Earl) v. Miles, supra; Campbell v. WUson (1803), 3 East, 294, 
River${Lord) v. Jffams(1878), 3 Ex. D. 361 ; and see p. 263, ante. 

(o) First Report of the Real Property Commissioners. 

Ip) 1 bid., see p. 261, ante ; Addington v. Clode (1775), 2 Wm. Bl. 989 ; and see 
generally R. v. Ashby Folville (Inhabitants) (1866), L. R. 1 Q. B. 213 ; Bryant y- 
Foot (1868), L. R. 3 Q. B. 497, Ex. Ch. ; Mill v. Few Forest Commissioner (18o6), 
18 C. B. 60. ^ 

(q) Rivers (Lord) v. Adams, supra; Tilbury v. 5»/ro (1890), 45 Ch. p- 

C. A.; Baker v. Brereman (1635), Cro. Car. 418; see Goodman v. Saltas 
Corporation (1882), 7 App. Cas. 633, 648, 655. 

(r) mUingale v. Maitland (1866), L. R. 3 Eq. 103, per Lord Romilly, M.R.. 

at p. 109. k 
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679. In order to support an alleged right which can be shown 
to have been long exercised by the free inhabitants of an ancient 
borough, and to clothe such user with legality, the court may in its 
desire to find a legal origin presume a grant to the corporation of 
that borough upon a trust in favour of the inhabitants (s). 

680. Claims to prq/its a prendre under the doctrine of a lost modern 
grant are governed by the same rules as apply to claims under this 
doctrine in respect of easements (a). Thus a lost modern grant 
of a profit li prendre will not be presumed where such a grant 
would have been in contravention of the express provisions of a 
statute (6). 


Sect. 2. 
Creation. 


Presumption 
of grant to 
trustees for 
inhabitants. 

Claims to 
profits d 
prendre by 
lost modern 
grant. 


681. By the provisions of the Prescription Act, 1832 (c), claims to 
relating to prescriptive claims to profits d prendre appendant or 
appurtenant, no claim to any right of common or other profit or 
benefit to be taken or enjoyed from or upon any land of the Crown, Prescription 
or the Duchies of Lancaster and Cornwall, or any ecclesiastical or 
lay person or body corporate, where such right, profit, or benefit 
has been actually taken and enjoyed by any person claiming right 
thereto without interruption for the full period of thirty years, 
can be defeated or destroyed by showing only that such right, 
profit, or benefit was first taken or enjoyed at any time prior to 
such period of thirty years. But such a claim may be defeated 
in any of the other ways by which it might have been defeated at 
the time the Act was passed. When such a right, profit, or benefit 
has been enjoyed for the full period of sixty years, the right thereto 
is deemed absolute and indefeasible, unless it appears that it was 
taken and enjoyed by some consent or agreement expressly made 
or given for that purpose by deed or writing ((/)• 

Each of these two periods of thirty and sixty years is to be 
deemed the period next before some suit or action wherein the enjoymen 

claim or matter to which such period may relate has been or is 
brought into question (c), and no act or other matter is to be deemed 
to be an interruption within the meaning of the statute unless the 
same has been submitted to or acquiesced in for one year after the 
party interrupted has notice of the interruption and of the person 
making it or authorising it to be made(/). 

Uninterrupted enjoyment for the full period of thirty years must 
be showm, and the onus of proof is on the claimant ((/). 


(«) Goodman v. SaJtash Corporation {lSb2), 7 App. Cas. 633. See aXsoHaiyh 
V. West, [18931 2 Q. B. 19 : lie Faversham Free Fishermen (1887), 36 Lh. V. 
329, C. A. 

(a) Seep. 261, an^e. _ 

{b) Neaverson v. Peterborough Rural Council, [1902] 1 Ch. 557, C. A. ; M\U v. 
New Forest Commissioner (1856), 18 C. B. 60. . , i. 

(c) 2 & 3 Will. 4, c. 71, 8. 1. As to claims under the Act to rights of common, 
BOO title Commons and Rights of Common, Vol. IV., pp. 484 et seq. 

(d) See p. 269, ante ; and title Commons and Rights of Common, Vol. IV., 
p. 489. 

(e) See p. 272, ante; Richards v. Fry (1838), 7 Ad. & El. 698; Wright v. 
Williams (1836). 1 M. & W. 77. 

(/) Prescription Act, 1832 (2 3 Will. 4, c. 71), s. 4. 

[y) Bailey v. Appleyard (1838), 8 Ad. & El. 161. 
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The time during which any person otherwise capable of resisting 
any claim to any profit a prendre is an infant, idiot, non compos 
mentis, feme covert, or tenant for life, or during which any action 
or suit is pending and which has been diligently prosecuted (/i) is to 
be excluded in the computation of the two periods of thirty and sixty 
years, except only in cases where the right has been enjoyed for 
the period of sixty years without any written consent, in which 
case the fact that any of the disabilities already mentioned exists is 
wholly immaterial (i). 

Sect. 3. — Extinguishment. 

Sub-Sect. 1 . — By Act of Parliament. 

682. An Act of Parliament may extinguish a profit a prendre 
either expressly or impliedly. 

Such an extinguishment is often the result of a statutory enact- 
ment of which the extinguishment does not form any substantive 
part, but is the outcome of the exercise of some power expressly 

given by the Act or the fulfilment of some duty expressly imposed 
by it {k). 

Sub-Sect. 2.— By Release. 

683. A 2 )rofit d prendre may be extinguished by release either 
expressly (1) or by a regrant of the right to the owner of the 
servient tenement. Such a grant or release operates as an 
extinguishment of the right under the doctrine of merger, the rule 
being that a man cannot have a right to take a profit out of his 
own land as a separate right apart from the ordinary incidents of 
ownership (?«). The release must be by all persons interested in 
the right (n). 

A 2 ^rofit d prendre being an incorporeal hereditament can only 
be^ released or regranted by deed, except in cases where release 
arises by implication of law (o). 

The rule relating to rights of common whereby if the owner of 
the right release the right in respect of a portion of the land the 
right is extinguished as regards the whole (p) does not apply to 


(A) Bailey v. Aypleyard (1838), 8 Ad. & El. 161. 

(t) Wnght V. WiUiama (1836), 1 M. & W. 77, and other cases relating to 
easements, p. 270, ante. 

f/i") As, for instance, bv awards made in pursuance of the Inclosure Acts. 

(0 Johmon v. Barnes (1873), L. E. 8 C. P. 527, Ex. Ch. Compare Broome v. 
Benham (1893), 68 L. T. 651. See title Commons and Eights of Common, 
Vol. IV., p. 526. 

(m) Co. Litt. 280 a, where it is said “ a man cannot have land and a connuon 
of pastiue issuing out of the same land, et sic dt ccsfem.” 

(n) Benson v. Chester (1799), 8 Term Eep. 396. 

(o) Co. Litt. 26-1 b, where it is pointed out that there is a difference between a 
release in deed and a release in law, and that a release in deed or express release 
must of necessity be by deed, whereas releases in law may or may not be by 
deed; Miles v. EUeridge (1692). 1 Show. 349. 

ip) Rotherham v. Qreen (1597), Cro. Eliz. 593 ; Morsev. Well (1610), 1 Brownl. 
180; Miles v. Etteridge, supra ; Johnson v. Barnes, supra; compare Benson 
Chester, supra, per Lord Kenyon, C.J., at p. 401. See title Commons and 
Eights of Common, Vol. IV., pp. 526, 527. 
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profits a prendre existing as rights in severalty, and consequently 3. 

separate parts of the servient tenement may he released from time Extinguish- 

to time from the burden of such several rights ((;). ^ 

A release of a profit a prendre which has been established will 
not be presumed f^m mere non-user (r). Where, however, in noD-user. 
answer to a prescriptive claim, the existence of the alleged profit a 
prendre is put in issue, proof of non-user may be effective in 
negativing the existence of the right. 

Sub-Sect. ‘•i—By Unity <>/' Ownership. 

684. When the ownership of the right constituting a profit a Unity of 
prendre and the ownership of the servient tenement become united ‘>\\neisni. 
in the same person, the profit a prendre is extinguished (s). But 

there can be no extinguishment by unity of ownership unless the 
estate of the common owmer in the servient tenement is at least 
as large as his estate in the profit a prendre (0- 

Sub-Sect. 4 . — By E-rhanstion. 

685. Ifthesubject-matterof aprq/ifa prendre become exhausted, Exhaustion 

the right may be thereby extinguished (a). But the mere ternporary 
exhaustion of the subject-matter does not necessarily extinguish 
the right (/>), for in cases where there is a possibility of the subject- 
matter coming into existence again the right is only suspended, 
and in the event of a re-appearance of the subject-matter will again 
become exercisable (c). 

Sub-Sect. b—By Alteration. 

686. An alteration of the character of the dominant tenement 
by the dominant owner may be such as to indicate an intention on 
his part to abandon the right, in wdiicli case an implied release of 
the right will be presumed against him and he will not be allowed 
to set up a claim to its continuance (d). 


[q) Johnson v. Barnes (1873), L. R. 8 C. P, 527, Ex. Ch. o 

(r) Seaman v. Vawdrey (1810), 16 Ves. 390 : see also Smith v. Lloyd (lbj4), 9 
Exch. 562 ; Moore v. Eawson (1824), 3 B. & C. 332, 339 ; Carr v. Foster (184‘-), 
3 Q. B. 581. 

(«) TyrringhanCs Case (1584), 4 Co. Rep. 36 b; Wyat Wild's Case (1600 , 8 
Co. Rep. 78 b ; Bradshaw v. Eyre (1597). Cro. Eliz. 570 ; Nelson's Case ^ 

Leon. i28; Musyravev. Inclosure Commissioners (1874), L. R. 9 Q. B. 

Lloyd V. Pmois (Earl) (1855), 4 E. & B. 485 ; Hall v. Byron (1877), 4 Oh. U. 
667; Co. Litt. 122 a; Kimpton v. Bellamy (1586), 1 Leon. 43; \\^orledge v. 
Kingswell (1600), Cro. Eliz. 794. And see title Commons and Eiguts of 

Common, Vol. IV., pp. 523 et sea. „ 

(«) H. V. Hermitage {InhabiUints) (1692), Cartb. 239 ; Bradshaw v. Eyre, supra ; 

Wyat Wild's Case, supra; Co. Litt. 114 b. , r i * 

(а) Clarkson v. Woodhouse (1782), 5 Term Rep. 412, u. ; 

(1866), L. R. 1 Exch. 168. Ex. Ch. ; Spoor v. Green (1874), L. R. 9 Exch. 99. 
Compare Scholes v. Hargreaves (1792), 5 Term Rep. 46 ; Grant v. Gm7ier (1609J, 
1 Taunt. 435. See title Commons and Rights of Common, Vql.^lV., p. 

(б) Compare Itobertson v. Ilartopp (1889), 43 Ch. D. 484, 51<, C. A. , y 
(Dean and Chapter) v. Warren (1741), 2 Atk. 189. 

(c) Ely [Bean and Chapter) v. Warren, supra. 

(a) hfoore v. Bawson, supra, at p. 338; Jl. v. Charley (1848), 12 U. 45. olo ; 
Carr v. Lambert (1866), L. R. 1 Exch. 168, Ex. Ch. See title Commons and 
Eights of Common, Vol. IV., p. 527 . 
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EASESfENTS AND PROFITS A pRENDRE. 

An alteration of the servient tenement may also extinguish a 

tbe owner of the profit acquiesce in an alteration 
which practically amounts to a destruction of the subject-matter of 
the profit (c). 

(p) Sione (1893), 9 T. L. E. 478 (right of pasture claimed over part 

ot lands which had gradually become covered with buildings). 


EASTER OFFERINGS. 

See Ecclesiastical Law. 


ECCLESIASTICAL CHARITIES. 

See Charities; Ecclesustical Law. 


ECCLESIASTICAL CORPORATIONS. 

See Corporations ; Ecclesiastical Law. 
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art I. — Introductory. 


\ 

sid^red elth^er'as confil^ Law” may in England be con- 

rdrnlS bv the cLrch of England as 

inclndinH within its sco^^esiastical Courts, or in a wider sense as 
as such to a church or 

ratu" ;nf ff >aw of the State, the of 

pendent societies (a) . Th?’ ‘ ? ^mne law, or he laws of inde 

teken to include the law of .nnrta 

ot tbi. » .« .. .f tT.r,^i?cb"S. 


(a) Hooker’s Ecclesias . 


ical Polity, Book I., s. 16. 
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whethei' established {h) oi- not, or the members thereof as such, 
or to any spiritual person or ecclesiastical oihcer as such, or to 
any property which is an ecclesiastical charity (c). 

The wide scope thus given to this article corresponds to the 
increased recognition in recent years by the State of religious 
bodies other than the Church of England, l)ut at the same time 
the fact that the courts take judicial notice of the “ Ecclesiastical 
Law of England ” only in the more limited sense makes it 
expedient to deal separately and in the first instance with 
ecclesiastical law in this stricter sense, i.e., the law administered in 
the courts ecclesiastical, consisting of such canons and constitutions 
ecclesiastical as have been allowed by general consent and custom 
within the realm as altered and supplemented by statutes {d). 
Accordingly the ensuing live parts of this article deal with 
ecclesiastical law in this narrower sense ; and the law of England so 
far as it relates to religious bodies other than the Church of 
England is separately dealt with in Part VIL((’); while in this 
part such propositions are dealt with as bear upon the relation of 
the State to religious bodies generally. 


Taut I. 

Intro- 

ductory. 


688. The change from a narrower to a wider meaning of the Meaning of 
word “ecclesiastical” has been accompanied by a similar change in .. 

the meaning of the word “ Church” (/) when used of a religious body, 


S As to the meaning of the word “ established,” see note (c), p. 304, post. 
The scope thus given to the word “ ecclesiastical ” is in accordance with 
the statutory definition of “ ecclesiastical charity.” In the Local Government 
Act, 1894 (o6 & 57 Viet. c. 73), s. 75 (2), and in the Loudon Government 
Act, 1899 (02 & 03 Viet. c. 14), s. 23 (3), unless the conte.xt otherwise requires, 
the expression “ ecclesiastical charity ” includes a charity the endowment 
whereof is held for some one or more of the following purposes : (a) For 
any spiritual purpose which is a legal purpose, or (b) for the benefit of any 
spiritual person or ecclesiasticjil officer as such, or (c) for use, if a building, as a 
church, chapel, mission-room, or Sunda)' school, or otherwise by any particular 
church or denomination, or (d) for the maintenance, repair, or improvement of 
any such building os aforesaid, or for the mainteuauco of divine service therein, 
or (e) otherwise for the benefit of any particular church or denomination, or of 
any members thereof as such, provided that where any endowment of a charitj' 
other than a building held for any of the purposes aforesaid is held in part only 
for some of the purposes aforesaid, the charity so far as that endowment is con- 
cerned shall he an ecclesiastical charity within the meaning of the Acts. As 
to this definition, see further p. 713, jmt. 

(d) Mackonochie v. Penzance [Lord] (1S81\ 6 App. Cas. 424, 446. 

(fi) The law relating to the Church of England in the colonies, India, and 
elsewhere abroad has been included in Part II., as, although it is not strictly 
speaking “ecclesiastical law ” within the narrower sense, it is more closely allied 
to that Taw than to the law relating to religious bodies other than the Church 
of England (see p. 483, po«<). 

(/) The word “church* (KvpiaK6y) having in the first instance been used 
M a name of the Christian house of worship, was with the conversion of tho 
Teutonic nations assumed as the naturalised equivalent of ecclosia, and was used 
word in all its senses. It was thus used as the name of the one great 
religious organisation the Catholic Church, especially as represented by its 
ministers, the clergy or ecclesiastical order, and the extension to other churches 
rook place as those were practically recognised. As the different portions of 
the congregation of the faithful sought visible embodiment in outward organisa- 
tiona which followed the lines of provincial, national, and linguistic distinctions 
here arose provincial and national churches as parts or branches of the Church 

A A 2 
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and the very wide signification given in ordinary legal parlance to 
tiiat word when so iised(_o) makes it advisable' to base any pro- 
positions as to the relations between the State and a Church on a 
caieiul definition of what that word when so used connotes. 
Altiioiigh the words “ Church ” and “ denomination ” are sometimes 
used in juxtaposition in a manner which might appear to imply 
that a Church is to be distinguished from a “ denomination,” 
there is no legal delinition of the word -‘denomination which 
would enable any useful inference to be drawn from this implication, 
and the word “Church'* is in fact used of any ecclesiastical 

oiganism which is complete within itself and separate from other 
churches (i). 


Recognition 
of the Church 
by the State. 


689. I he extent to which such organisms are recognised by the 
State may be gauged by reference to the statutory facilities afl’orded 
to any congregation or society or body of iiersons associated for 
religious purposes (/■), even though they object to be designated by 
any diatiuctiye religions appellation (/). This wide recognition of 
religious bodies by the State is a development of the recognition 
wiiicli was accorded b}’ the Roman civil law* to the Christian 
Cliinch and to other religious bodies (/«). From the date of the 


Catholic. Thus, after the first great division the word was applied to the 
Eastern Church and the Western Church, and, after the sepaiate organisation 
on a national basis of various portions of the Western Church, the word was 
applied in each case to that portion of the Church Catholic which was thus 
separately organised (New English Dictionar}', sub voce “Church”). Locke (lfi92) 
defines it as “ a voluntary society of men joining themselves together of their 
own accord in order to the publick worshipping of God in such manner as they 
judge acceptable to him ” {ibid.). 

(*/) I he word “ Church ” is no longer confined in legal parlance to Christian 
Churches ; for instance, it is used in reference to an association for the purposes 
of the Mahomedan religion [Ibrahim Esmuel v. Ahdvol Carrim Peermamode, 
[1908] A.. C. 526, 535, C.), In this case properties which had been purchased 

for the whole Mahomedan congregation of Mauritius, consisting of immigrants 
from C., H., and S., had been settled by deeds upon trusts which gave the 
exclusive management to a body of immigrants from C.. and it was decided that 
although the congregation, not having been authorised by the State, had no legal 
existence as a religious community vested with a right to hold property, yet 
that as it fonned a society de facto the agp^rieved members of the society from 
H. and S. had a right to relief, and the deeds were set aside. . 

[h) “Denomination” is only “sect” writ large (MacLauqhlin v. Campbell^ 

[190G] 1 1. E. 588, 598, C. A.). fa V ./ 

(i) “ Church ” has tw’o distinct meanings ; it may mean either the aggregate 
of the individual members of the Church, or it may mean the (yimsi-corporate 
institution which canies on the religious work of the denomination whose 

it bears. If used in conjunction with the name of the denomination (e.g.. tbe 
Church of Rome or Church of Ireland) it yrimd facie imports the operahve 
institution which ministers religion and gives spiritual edification to its members 
[MacLamjMin v. CampbeU, supra, at p. 597). 

(A:) Trustee Appointment Act, 1850 (13 & 14 Viet. c. 28). s. 1. „ , , a • 

(0 Places of Worship Registration Act, 1855 (18 & 19 Viet. c. 81), Sched. a, 
see p. 369, post. . ... 

(to) “ A considerable portion of the globe still retains the impression which i 
received from the conversion of Constantine, and the ecclesiastical institutions 
his reign are still connected by an indissoluble chain with the opinions, 
passions, and the interests of the present generation ” (Gibbon’s Decline and r 
of the Roman Empiie, Chap. XX,, MiJman’s Edition, Vol. III., p- 1)' 
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Milan decree of the Emperor Constantine (a.d. 313) (n) the Empire, 
while at first still tolerating other religions, recognised the 
organisation of the Christian Church (o), accepted Uie decrees of 
general and provincial councils, admitted the jurisdiction oi 
Ecclesiastical Courts (p), and respected the right of the Church 
to enjoy the benefit of property given or betiueathed to it (//). 


690. Recognition on similar lines has been accorded to the 
Church by alf those countries which have adopted the Roman civil 
law. Such recognition necessarily presupposes that individual 
persons can express their religious beliefs in some form capable of 
recognition, that such expression may reasonably he taken to be 
characteristic of them as individuals (r), and that a society of 
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(u) The edict was received as a general and fiiudamoiital law of the Roman 
world. It provided for the restitution of all the civil and religious rights ot 
which the Christians had been deprived, enacted that the places ot worship and 
public lauds which had been confiscated should be restored to the Church, and 
guarded the future tranquillity of the faithful on the principles of equal tolera- 
tioa. ‘‘The two Emperors (Coustautine and Licinius^ proclauu to the woild 
that they have granted a free and absolute power to the Christians and to all 
others of following the religion which each individual thinks proper to protor to 
which he has addicted his mind and which ho may deem the best adapted to his 
own use ” (Gibbon’s Decline and Fall of the Xloiiiau Empiro, Chap. A.A.., 

Milman's Edition, Vol. III., p. o). ^ VYV 

(o) Jovian restored to the Church rov apx»foy Ko<r^ov [wkL, Chap. AA.V., 

1 ). 228, n. 2). 1 • 1 V 1 - • i. 1 

( ») The devotion of individuals was the first circumstance which distinguished 

the (Christians from the Platouists ; the second was tho authority of tho ( much. 

The Christians formed a numerous and disciplined society, and tlio pinsdictiouot 

their laws and magistrates was strictly exorcised over the minds of tho fuithtul. 

Tho loose wanderings of tho imagination were gradually confined by creeiU and 

confessions; the freedom of private judgment submitted to tlie public wisdom 

of synods ; tho authority of a theologian was determined by his ecclesiastical rank. , 

and tho episcopal successors of the apostles inflicted tho censures of the Chuich 

on those who deviated from the orthodox belief {ibid., Chap. XXL, p. o2). 

{q) The means by which the Roman law gave effect to gifts of property foi 

the oeuetit of tho Church differed from the means by which tho English law 

gives effect to such gifts in that the Roman law did not require, as tho English 

law does, that a foundation which took tho form of a /ua causa, i.e., was devoted 

to pious uses, should be vested in some person capable of owning it. Ihe act 

whereby the founder dedicated tho property to charitable uses was sulhcient 

without more to constitute tho pia causa a fouudatioii in the legal sense, i.c., to 

make it anew subject of legal rights, and it was thenceforth regarded as an 

ecclesiastical and, consequently, as a public institution, and as such shared that 

corporate capacity which belonged to all ecclesiastical institutions b)' virtue or a 

general rule of law, and was subjected to the control of the Church, that is, oi 

the bishop or the ecclesiastical admuiistrator, as the case might be (Sohms 

Institutes of Roman Law (2nd English cd., 1901), jip. 207 et seq.). As to the 

existence of similar foundations in England, see p. 714, prtiL 

(r) “There is a presumption of consistency of opinion on serious, especially 
reupious, questions. If I were called on, even in a criminal proceeding, to snow 
an individual to have been a Roman Catholic on a particular day I might sure y 
prove his attendance at mass both before and after and through 
course of his life to induce tho reasonable conclusion that he was of that faitn 
on tho day in question. I might therefore prove the attendance oyer ten years 
before, not as the whole, but as part of tho evidence ” {Shore v. Irilson, lieunei/s 
{l^adij) Charities (1842), 9 Cl. & Fin. 855, II. L., per Coleridoe. J., at p. oJl). 
A person born and bred a Protestant and of a Protestant family must be pre- 
sum^ to be a Protestant unless he has done some act to denote a change m his 
roligioufl persuasion {Yelverton v. Longworlh (1864), 10 Jur. (N. 3.) 1209, IL E.). 
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fm m ® n® religious tenets in common expressed in some 

X can have a continued existence 

ndepeiident of the individuals comprising tlie society. It therefore 

1 e-supposes a sta,tement or other outward expression of the 

S'?" organisation by means of which the 

n Iniduals comprising the society may be retained in or brought 

TLi ® outward expression, and accordingly a 

the State may be regarded as a society of 
iMc ua s chaiactensed b}' religions beliefs capable of expression 

m some coniinoii form, such society being organised on the 
basis of such religious beliefs. 

691. The relations of the State to such a society of individuals 
losult from or consist of acts which either (1) relate to 
le iiKliyidiial members of the society regarded, not as members, 
but as individuals characterised by such religious beliefs; or 

. 1 individual members qua members of the society (s); 

01 (o) 1 elate to the society regarded as a society having an exist- 
ence independent of the individuals composing it. 

bo long as the Church recognised was the one undivided 
tatholic Apostolic Church, the relations of the State to the 
Church were concerned only with that Church and the members 
of it as such, and the various States which adopted the Eoman 
civil law followed that law in admitting the right of the 
Cniuch to legislate for itself in all ecclesiastical matters by acts 
of a general or t^rovincial council, to administer the disciplinary 

lav of the Church by its own courts, and to own property for 
its own purposes (a). 

But in course of time (he Catholic Church became divided 
a ong lines defined either b}' reference to differences in the outward 
expression of the common faith or by differences in the organi- 
sation by means of which the individual members were retained 
in or brought into relationship with this outward expression {h). 
in tiie latter case, inasmuch as the organisation was materially 
aflecttd by Uie variations of the laws of the various states which 
had been included in the Boman Empire, the sub-divisions 
tended to follow the territorial limits of those states. As the 
cmi government developed in any one of those states the 
relations between the state and -that portion of the Church 
which was within the jiarticular state (that is, such of the 


(«) All illustration of the distinction here drawn is afforded by the incidence 
of those portions of the law of the Church of England which were formerly 
binding on all individuals, but are now regarded (see pj). 379, j'Oit) as 
DmdjDg only on the clergy and such of tho laity ns are members of the C'hurcb. 

I recognition of these rights in England, see pp. 371, 717, post. 

{b) Ihe expressions “Eoman Catholic” and “members of the Church of 
Eome alike describe that subdivision of the general body of Christians who 
believe in “One Catholic and Apostolic Chinch” and also acknowledge the 
authonlv of the Pope and accept the decrees of the Council of Trent— in other 
words, the Church which professes the Eoman Catholic religion; and the same 

function of identification is fulfilled with regard to other subdenominations of 

the same general body by tho words “ The Protestant Episcopal Church of 
.^gland and Ireland ” and “ The Protestant Presbyterian Church of fc’cotland 
(Cuestii V. Uyp€8, [1906] 1 I. E. 539. 543, 544. C. A.). 
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members and so much of the system of organisation of the 
Church as came within the jurisdiction of the state), became 
nuaUbed by the system of civi government in force within that 
jurisdiction (c), and, in so far as the qiialihcations thus introduced 
involved dissociation of the organisation of that jwrtion of the 
Church from the organisation of the whole Church, the 
in the particular state was recognised as a separate Church [d). 


(c) “ It is not necossary that traaitions and ceremonies be in all places one and 
ut erlvlike ; for at all times they have been divers and may be changed uccoidii g 
to Se tomtios of countries 'times and men's mminers so thu nothing bo 

ordaiLd ag.uust God'a .■ovd, . . . Evevy ravt>cular or ^ 

authority to ordain change and abolish ceremonies or rites of the Uurch 

ordained only bv man’s authority so that all things ho done to 
of Reliffioii XXXIV.)- A modern instance of tho (luahiying eflect of a 
Ironi ciiTl gomnment on the organisation of a aurch is iilfoped by he 
cC“of Zackhimki v. l>olmlne. [190s] A. 0. Co, 1>, C'., which rela es to a church 

built in Canada by Eutheuian emigrants from Galicia, who 
had been compelled by tho civil power to conform to those doctii les of the 
Chmch of Rome as to which that Church clitfers from the Greek Church, but 



(d) Thus, ill England the organisation of the Church under the protection o 

thUtate gradualh^leveloped (see pp. iiio, 7H, post), without "''y 

the comitfy formed part of the Holy Koniau Empire such as on the Coe ne 

subjected countries to tho Pope as spiritual and the Emperor 
also without any occasion arising on whicli it was possible to su} i J 
the Church of England thenceforth existed as a society separate from the i at o 
the Catholic Church until tho Conquest had consolidated the civil powers, i loi 
that timo tho separate existence of the Church was recognised, 
accepted by Parliament was thatexpressed in their petition presented in 1dm A.u., 
rehearsed m stat. (1351-2) 25 Edw. 3, stat. G. and according to the recital in stat 
(1389—90) 13 Eic. 2, stat. 2, c. 2, made a statute ; “ 

was founded in the Estate of Prelacy within the realm ot England by the iUng 
and the Barons to inform them and the people of the Law of God an 

hospitalities alms and other works of charity in the places wheie the c 

were founded for tho souls of tho founders their heirs and all Chiis laii , 
certain possessions as well in fees lands rents as in advowsons whic , 

to a great value were assigned to tho prelates and other people o i y 
Church of tho said realm to sustain the same charge. I his is the ® 

England as to which by the name EccUsia Anyliaiua Magna Charta enacts that 
she shall be free and shall have all her rights and liberties inviolable, au( 
year to year this protective clause has remained in force it is leusona 
presume that this same Church it is which has been recognised by © nam 
“Seinto Eglised’Eugleterro” (stat. (1351-2) 25 Edw. 3, stat. 6). the Churcn 
of Christ in the Kingdom of England” (Westminster Confession), 

Church of England as by law established” from the time of Magna , 

the present day. “ The accepted legal doctrine is that the Churc i o ^ 
is a coiitiiiuouB body from its earliest establishment in Saxon (■^ *' 

V. Graham, [1907] 2 K. B. 112, 12G). It is soinetiino.s stated that the statutes 
passed by Henry VlII. to exclude tho exercise of papal exactions and prisuic- 
tion (stat. (1533-4) 25 Hen. 8, cc. 19 to 21] made such great and 
changes that they snould bo regarded as establishing the Chui ch foi ^ , 

as it now exists, but this view is directly contradicted by the statutes , 

which not only refer to the Church of England as an existing C urc , 
the prelates and clergy of the realm as representing tho said ChurcR in tneii 

synods and convocations (stat. (1533-4) 25 Hen. 8. c. 21, s. -) f 

the Bishop of Rome, called tho Pope, whoso authority within ^ ® • 

regarded as having been an usurpation, but also expressly {loid., s. ) 
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biniilarly, whenever by any act of state, e.g., by cession, conquest, 
or division into separate self-governing communities, the organisa- 
tion of any portion of the Catholic Church is divided in accord- 
ance with some new division of the supreme civil power, the 
poition of the Church within the state thus separated may become 
a separate Church (c), and where the separated state is a nation 

the corresponding portion of the Church may become a national 
Church (/). 

Ihe Church thus formed may be identical with the portion of the 
Church existing before the overt acts which result in the separa- 
tion (7), and retain all those powers of organisation, discipline, and 
self-government which jireviously existed, and its identity is not 


any intention “to decline or vary from the congregation of Christ’s Church in 
any things concerning the very .flrticles of the Catholic Faith of Christendom, 
or in any other things declared by Holy Scripture and the Word of God 
necessaiy for salvation , but only to make an Ordinance by policies necessary and 
convenient to repress vice, and for good conversation of this realm in peace, 
nnity, and tranquility from ravin and spoil, iusuiug much the old ancient 
customs of this realm in that behalf.” Moreover, many statutes of earlier date 
prove that this was no new departure, inasmuch as the Church of Home was 
nev^ recognised by statute eo nomine, but was referred to either as “la court 
de Rome” (stat. (1351—2) 25 Edw. 3, stat. 6: stat. (1389-90) 13 Ric. 2, 


ii/uuiesiasiicai Memorials, 1., p. 276). There is no doubt as to the con- 
tinuous existence of the Church of England from the Reformation to the 
present day {[inker v. Let (1860), 8 H. L. Cas. 495, 504), and accordingly 
^at portion of the Catholic Church which developed into the Church of 
iliDgland refened to in Magna Charta may be said to have had a continuous 
existence from its origin as a separate orgaui>m and to be one with the Church 
of England as it now exists, which may be considered as : That part of the con- 
gregation of Ciirist s Catholic Church which retains the Articles of the Catholic 
ra,ith of Christendom necessary to salvation and conforms to the liturgy and 
ordimuices of the Church of England as by law established. 

(e) The Lambeth Conference of 1908 resolved (Resolution 20) that the 
- c races, living side by side, into separate Churches on 

the basis of race or colour is inconsistent with the vital and essential principle 
of the unity of Christ’s Church. 

/ Church of Scotland {General Assembly) v. Ovtrtom 

{Lord), [1904] A. C. 515, Lord Macxagiitex, dissenting, said, at p. 636: “I 
cannot form a couceptiou of a national Church untrammelled and unfettered 
by connection with the State which does not at least possess the power of 

rPVlfil n M tul ^6 l. . • J* • 1 -A- qABc© 


opinion IS permissible to its members in regard to matters ‘which according 
to the common apprehension of mankind are not matters of faith/^ In the 
of the majority of the law lords the Free Church of Scotland w^ 
held not to ^ so untrammelled or unfettered, but, seeing that the trammels 
and fetters in the particular case arose from the acceptance of the establish- 
ment principle and the Westminster Confession, the judgment of the majont) 
does not necessarily preclude the application of Lord Macnaghtejj’s words to 
any national Church formed as suggested in the text by mere cleavage along 
national lines from a pre-existing Church. 

(7) It appears from the judgment in Merriman v. Williams (1882), 7 App- Cm. 
484, 510, P. C., that a clear indication, authoritatively made on behalf of the 
Church thus diviflpH off. flinf if ifo Manfitv IQ f^thj 
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necessarily affected by any changes which may result from the 
united action of the civil power and of its own power of self- 
government {h). 

The civil power may even, when no division takes place of 
the territory subject to its jurisdiction, limit the recogiiiiion of 
the organisation of a Church to such portion of that territorv as it 
thinks tit, and the Church organised in relation to such poriion of 
the territory will retain its identity with that part of the Chinch 
which previously existed within that portion (i)- 
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692. A Church which has not thus derived its tenets and organisa- 
tion by cleavage from a pre-existing Church may be formed, or a 
part of a Church already existing may be formed, into a separate 

Church either — 

L By a direct act of the civil power imposing on individuals 
the expression of religious beliefs in some common form {k), or 
creating an organisation for the association of persons on the basis 
of religious beliefs expressed in some common form (/). A Cluuch 
so formed may be extended, or two or more Churches formed on the 
basis of the same religious beliefs may be united to any extent 
within the jurisdiction of the civil power (m) : or 


Formation of 
Clmrchee. 


(A) The identity of the Church of England from the Ucl'urination to the 
present day cannot be questioned, whatever changes may have been made by the 
united action of I’arliameut and Convocation {lialctr v. Lee (ISliO), 8 11. L. Cas. 
495, 504). 

(i) Thus, the Irish Church Act. 1809 (32 & 33 Viet. c. 12), dissolved the 
union created by Act of rarliament between the Churches of I'jiiglatul and 
Ireland [tbid,, 8. 2 ; see note (m), infra), but left the Cliuich of Englaiul 
untouched, and while it abolished m Ireland the existing ecclesiastical 
corporations and all jurisdiction of ecclesiastical courts, ami ve^tod all 
property of any ecclesiastical person in the commissioners appointed by 
the Act, it preserved the continuity of the Church by enacting that the 
existing ecclesiastical law, articles, doctrines, rites, riil<‘s, discipline, and 
ordinances of the Church, with such modilications us should after the dis- 
establishment of the Church bo made according to the constitution thereof, 
should be deemed to be binding on the members i'or the time being thereof, as if 
such members had mutually contracted and agreed to abide by and observe the 
same, and should be capable of being enforced by the toniporal courts in 
relation to any property reserved or given to or taken and enjoyed by the 
Church under the Act, as if such property had been expressly given upon 
trust to be held, occupied, and enjoyed by per.sous who should observe and keep 
and be in all respects bound by the said ecclesiastical law, articles, doctrines, 
rites, rules, discipline, and ordinances. . 

(A) Many statutes (for instance, (1552) 5 & G Edw. 0, c. 1, s. 1 ; (1558) 1 bins, 
c. 2,8. 14 ; (1581) 23 Eliz. c. 1 ; (1587) 29 Eliz. c. G) impose directly on any person 
who does not dissent from the doctrines of the Church of England and attend 
Bome other place of woi-ship the duty of attending his parish church or chapel , 
seep. 481, posf. 

{1) The Crown has power m a Crown colony to create, and, until recently, 
habitually did create by patent, organisations in brown colonies for the jirofession 
of religious beliefs, according to the liturgy of the I'lstablished Church or ot 
any other Church which it had undertaken by treaty to support; see p. 48 <, 
pod, 

(m) The Union with Ireland Act, 1800 (39 & 40 Geo. 3, c. G7), art. 5 , enacted 
that the Churches of England and Ireland, as then by law established, should 
be united into one Protestant Episcopal Church to be called the United Church 
of England and Ireland, and that the doctrino, worship, discipline, and govern- 
ment of the said United Church should be and should romaui m full force 
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. By the yoluntarj association of individuals (n), or the 

\o un aiy pioysion by individuals of an organisation for association 
on the basis of religions beliefs expressed in some common form (o). 

Church so formed may be extended to any extent permitted by 
IS system of organisation (p) either by the voluntary association of 
other mdiyiduals conscientiously in agreement with it (q), or by the 
union with it of other Churches organised on the basis of the 
same lehgious beliefs, or capable by the bond Jide exercise of 
poweis piovided for that purpose of being altered so as to be 
expressed in forms which are not essentially different; or maybe 
uided to any extent consistent with its system of organisation by 
the secession of individuals (r), or groups of individuals, characterised 
by some additional expression relating to their religious beliefs, or 


^ ever as the same was then b}' law established for the Church of England. 
lh)s union was dissolved in 1SG9 ; see note (/), p. m, ante. 

(«} A Christian Church may consist of a voluntarj' and unincorporated 
association of Christians united on the basis of agreement in certain religious 
tenets and principles of worshi]), discipline, and Church government [Free 
( /lurch oj Scotland {General Assembly) v. Overtoun (Lord), [1904] A. C. 515, 

o4o). / L j 

(o) A.-G. V. Pearson (1817), 3 Mer. 353. 

ip) Ihe appeals in the case of Free Church of Scotland {General AssemUy) v. 
^trtoun (y.ord), suyra, were based upon the ground that the union of the 
rree Church and the United Presbyterian Church could not be legally effected 
consistently with the constitutions and standards of the Eree Church. If, 
as was held to he the case, the General Assemblies had not power to relax 
tile fetters which bound the Pree Church fium its birth, then those appeals 
were bound to succeed. If, as the courts in Scotland had held, the General 
Assemblies bad power to do what they hud done, then the appeals would 
nave failed. But even if the powers necessary to relax such fetters have 
been given, they are subject to the condition which is implied in all instru- 
ments creating powers that the j)ower8 shall be bona fide used for tLe 
purposes for which they are confoned, and if a svnod or council imder 
colour of exercising their authority were to destroy the Church which they 
are appointed to preserve, or to abrogate the doctrines which thevare appointed 
to maintain, their acts would be ultra vires and invalid in point of law, and 
it would bo the duty of every court in the United Kingdom so to hold if the 
question ever involved a controversy as to civil rights and so arose for judicial 
decision {ibid., per Lord Lindley, at p. 695). 

{<!) Ibid., ptr Lord Halsbury, L.C., at p. 616, citing Di// v. Watson (1836), 
do. Lx. Ir. 48, 91 : “1 do not conceive that I appeal from the Word of God 
to that of man, by proclaiming or attesting by my signature that I concur 
in the interpretation given by a numerous body of my fellow Christians to 
certain passages of Scripture. They agree with me : *I agree with them in 
constniction and consequent creed . . . each with God’s assistance, and the 
suboidinato and j^ious aid of human instruction interprets as well as mans 
infinnity will peiniit, both coincide in the same interpretation, that interpreta- 
tion regulates their faith and all w'ho thus coincide become members of the 
same religion.” 

(r) Any individual member of a Church is free to secede from his member^ip 

of the Church, subject to the fulfilment of any contractual obligations which he 
may have entered into in relation to his membership. “I do not suppose that 
anj'oiie will dispute the right of any man or any colledjion of men to chimge 
their religious beliefs according to their own consciences” {Free Chur^^f 
Scotland {General Assembly) v. Overtoun {Lc/rd), supra, per Lord HalSBVKY, E.G., 
atp. 626) ; but the change of faith must be bona fide, and if it is fraudulent 
and colourable it will be null and void so far as onj* legal consequences are 
conceiTiod {Siuift v. Sivift (1833), 3 Knapp, 303). 
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by the bond fide exercise of powers provided for that purpose (s) ; 

III. By a combination of these methods (/). (iu^iy. 

693 The forms in which religious beliefs are expressed as the J, [entity o£ 
basis of association in a Church are called doctrines, creeds, con- 
fessions, formularies, or tests, and the identity of a religious 
community described as a Church is determined by reference to 
its principles or standards as so expressed («). 

694. The system of organisation of a Climcli may inchnle 
provisions for the alteration of the outward ex[nesBion of lie 
fundamental doctrines by which it is identified {!>), and where such 

(s) "Where a eroup of iiidividunls secede from un existing Ulimch on the basis 
of some alteration common to allth(‘ group in the expression of thoir religious 
bebefs, they are usually spoken of as a sect. A sect may erect any point oi anj 
punctilio into an article of faith {Fne Church ot hp/nrci/ \ . 

Ot;erff>»» {Lord), [UJO-1] A. C. old, 63S}. and if by so doing it diileren tmtes 

itself from the parent Church, it loses all right to share in the propoit> oi the 
parent Church (lii'd. ; A.-G. v. /V-.rsoa (IS17). 3 Mor. ^ 

Atan(1820), 1 Dow, 1; 2Bli. 629, U. L. ; I'olruw )\; 

245), and is entitled to avail itself as a separate Church of all tlio tucilities w hic 
the State provides. Where the alteration on the basis of which sq)^tion takes 
place involves a contradiction in some material particular of tho rocei ( 
expression of the doctrine of tho Church, the soi>arati(.n is called a schism, an 
the sect separated off is said to bo schismatic, and aiitomuticall) ceases o o j 
part of tho Church (compare Canoiies Kcclc'^iastici (H)0:i), U), or to ha\o un\ 

right to share in the property held in trust for it iiiite.-^s tlio case nf i.'>in 
been expressly provided for in the iiistnimeut of foundation 

sapra, at p. 16). „ i • r 

0 Tho Church of England as by law estubli.sbed results from a combina ion 

of voluntary association and State-imposed forms of exjuessing leligiou'* o le ^ 

seeing that the law of the Church is binding on the clergy who volun an } 

accept orders ill it and oil those of tho laity who voluntarily udhero to i (,s o 

pp. 481, 4S2,po80- Mostof the NonconfonuistChurches result from a combiiia- 

tiou of voluntary associations and organisations based on facilities createu oi 
purposo by tho State (see p. 3 ()S, post). Most of tho colonial ( huiches * 
their organisations from voluntary associations of individuals who aitei associu 
tion obtain from tho civil power such statutory recognition and powers us > 

require (see p. 493, post). _ i . . i i «« 

(a) Speaking generally, the identity of a religious comnuiiut)' descii le 

Church must consist in tho unity of its doctrines. Its creeds, con essioiis, 
formularies, and so forth, are apparently intended to insuro tho ^ . i 

faith which its adherents profess, and certainly among all Christian U 
tho essential idea of a creed or confession of faith appears to be tno pu c 
acknowledgment of such and such religious views as tho bond of . 

binds them together as one Christian community {Lrer. Church of 
{General Assembly) v. Overtoun {Lord), supra, per Lord HaLSHUKX. y- •» 
p. 612). Tho statement in tlio head-iioto in that case that ‘ Ihe 
of a religious community described as a Church consists in tho 
of its doctrines creeds confessions formularies and tests ’ is capable o n 
read as meaning that the identity of tlie Church is lost if any material eba^ogo 
is made in any one of the specified characteristics. In this sense tho s a e 

is not justified bv the judgments. . 4 . 

(6) Thus tho Preface of the Book of Common Prayer recognises that ll 0 

particular forms of divine worship and the rites and ceremonies appointeaio 
be used in tlio public liturg)^ of the Church of Englund being things in leii^ 
own nature indifferent and alterable, and so acknowledged, it is but reusoiia c 
that upon weighty and important considerations according to the various 
exigency of times and occasions such changes and alterations should bo ma 0 
therein as to those that are in place of authority should from time to time seem 
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ju-ovisioiis exist such alteration may be made within the scope of 

wiieit the State has by legislative acts established (c). that is, given 
ts support and assistance to, a Church identified by certain doctrines, 
such Cliuich cannot while retaining the benefit of such establish- 
nien exercise any power of altering these doctrines without the 
egislative sanction of the State (</). At'here the system of organisa- 
tion of a congregation not trammelled by anv connection with the 
btate includes no provision for or against alteration, it may, so far 
tis propel \ IS concerned, be competent for the congregation, acting 
unanimously and with the concurrence where they have trustees 
ot those trustees, to introduce new regulations which are not in 


‘>“bv-fifth of the Articles of Beligion 
'.twi *1 P^n’ticular or national Church hath authority to ordain 

^ ^ ceremonies or rites of the Church ordained only by man’s 

nsr-^ V n 1 “h things be done to edifying.” See also Foibes x . Edm 
tlbbfj, L. ll. 1 .So. A L)iv. oG8. 

established” is used in relation to a Church in various 
f every religious body recognised by the law and 

^ the oAvnership of its property and other rights mav bo said to be 
hy law established (A.-G. v. l^unon (1817), 3 Mer 858, 8'7G) ; and Lord 


cMuuiibuea (r unieau^ 

Lwf it I' ^ 3o 2); in another sense the 

yoids^ established church ” are used to mean the Church as by law established 

n auj countiy as the public or State-recognised form of religion (New English 

Ihctionan’^ sub voce “ Church “ The proce.^s of establishment means that 

Church as the religious body in its opinion truly 

.^biistiau faith and given to it a certain legal po.sition and to its 

n/ n under certain lej^al couditioDs certain legal sanctions” 

'-*>)■ is called the “ establish- 

uiciplo in relation to the Church is the principle that there is a duty 
on the civU power to give support and assistance to the Church (Free Church of 
. toUuiid [Gcueral Assemh/i/) v. Overtoun {T^ord), [1904] A. C. olo), not necessarily 
y vay o endowment {ibtd., p. GSO), but by taking order that all blasphemies 
1 leiesies bo sujipiessed, all corruptions and abuses in worship and discipline 
prevented or re oimed, and all the ordinances of God duly settled, administered, 
and observed (\\ estminster Confession, xxiii. (8), ibid., p. 788), and where this 
p ncip e j)io\aiIs a Church is said to be estaolisbed when it receives such 
support and assistance. In the fullest sense a Chuich is said to be established 
when all the juoyisious constituting the system of organisation of the Church 
receive the sanction of a law which establishe.s that system throughout the State 
and excludes any other system {ibid., at p. 72G). Thus, the Union with 
Scotland Act, 1 m (G Ann. c. 11), pursuant to the Articles of Union, included 
an Act lor securing the Protestant religion and Presbyterian Church government 
within the Kingdom of Scotland, and established and coufiimed “ the said true 
liotestaut religion and the Worship discipline and government of this Church 
to continue without any alteration to the people of this land in all succeeding 
geneiations and for ever confirmed the Act (1 Will. & Mar. c. 5) ratifying 
c^iession of faith and settling Presbyterian Church government (Art. XX\ .)• 
Ihe Church of England is not “ established ” in any similar sense, and the 
Act for Ministers to be of Sound Keligiou (stat. (1571) 18 Eliz. c. 12) and the 
Act of Uniformity (stat. (1662) 14 Car. 2, c. 4) are not binding on the laity 
excepting as members of the Church. 

(d) An unestablished religion is free from State control as regards doctrine» 
government, and discipline, and that freedom differentiates a voluntary associa- 
Uon from an estabbshed ChiU'ch {Free Church of Scotland {General Aasemhly) 

V. Overtoun {Lord), supra, atp. 648). 


9 
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conti-avention of any deed of trust or foundaUon nor subversive of 
the original constitution, nor opposed in principle to it(('). 

695. Churches '^\*hose fundamental doctrines do not ditl'er (./') can 
unite without losing their respective identities, provided tliat the 
alterations of organisation which are required for their umon are 
within the scope of the provisions for alteration contained in their 
respective systems of organisation, that the powers of making sue i 
alterations are bund fide exercised, and that the legislative sanction 
if any, required for such alterations is obtained (<;), and can without 
uniting enter into mutual agreements for intercomraiinion, and can 
therein provide for the recognition hy each of the duly constituted 
officers and recognised members of the other Church, so far as such 
officers and members comply with the conditions regarded by both 

Churches as essential (h). 


Part 1. 

Intro- 
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696. When a dispute in reference to any particular Churcli 
arises before any tribunal which is competent to decide it, an} 
relevant question as to the identity of the Church ((.c., as to its 
principles or standards as expressed in its doctrines, creeds, toimu- 
laries, confessions and tests, and the power, if any, to alter sue i 
expression) is to be determined by that tribunal, subject to 
relevant legislative provisions, like any other question of fact(i)- 


(e) A.-a. V. MM (1851) 1 De G. M & G- A., i- 

L.J., at p. 114 ; and see Brown v. Mouiroal (Cure) (lb,4), h. ; '’f • 

(/) When one Church is to be connected with another, is retpured i^s a 
substantial identity in their standard of faith and doctrine. Difloiences such u 

necessarily result from the differences of po itical V" 

sufficient to work a disconnection, and semble declarations which »cfoi to a 

possible alteration of tho creeds or formularies by a geneia ^ 

constitution of separate ecclesiastical courts or a different system S 

bishops may not work a disconnection, but any effusion by one 

substantial portion of the faitb and doctrine of the other Chuic < 

them, and prevents the one Church continuing to enjoy the bene o p P ^ 
held in trust in connection with the other Church v. If ilfiams (lk8J), 

^ t^\n%reLent’ between two associated bodies of Christians M^P ^ 
separate religious views where they differ, and to unite for a in 

purposes on the basis of formularies so elastic ri „rrh 

either of the different views, does not constitute a Church at all (_/' k < / 

ScbUand {Genei'ol Assmhly) v. Overtonn (^ord), [1904J A.. 0. /- 

an example of legislative sanction, see United Methodist Churc ■ , ■ 

Edw. 7, c. Ixxv.), and note (e), p. 492, i)u8t. . 

(A) Ileport of the Lambeth Conference of 1908, resolutions 6-. 63, 04 /2, 

and 75 ; the Colonial Clergy Act, 1874 (37 & 38 Vict. c. n), PP’ y A i 
T 0 ,t. Seo also A.-O. v. Shore (1843), 11 Sim 7 ^ Shadwk x, VC ^ 

p.613: "English Presbyterians do not cease English lies y 

because they are in amity with tho Established Ch'irch of Sco^au , Ohurrh 
Sece-ssion or Relief Church. Presbyterians in amity with the Sec > tt 
and with tho Established Church of Scotland have participated m Lady Uewley fl 
charities, and of the orthodoxy of both there is no doubt. It “PP®Y„iiv 

affidavite that they hold the Westminster Confession, which substantially agr^^^^^ 

with tho Articles of the Church of England.” As to the ^^ksequent declarat ou 

excluding from participation the ministers of Churches m conn 

Secession (Church, see A.’G. v. TI't7«on (1848), 16 Sim. 210, 320, n. , . 

(>) The question in each case where property is held in ° nnion 

“What were the religious tenets and principles which h'^med the 
of the association for whose benefit the trust was created ? T e 
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I he courts of law may by legislative or other action of the civil 
power be given particular powers and duties in reference to any 
questions arising m relation to particular Churches. Save in so 
tai as such particular powers and duties extend, all religious bodies 
aie legarded by the courts of law as in the same position in 
respect of the protection of their rights and the sanction given to 
then lespective organisations (A). Their endowments and any 
other rights which they may possess will be equally enforced by 
the law and any rules they may adopt for enforcing discipline 
^uthm their body will he binding on those who expressly or by 
implication have assented to them (/). 

s. ^ 697. £So far as the endowments of religious bodies are concerned, 
in the absence of any special provisions affecting a particular 
Ciiiuch, the courts will administer the ordinary law relating to 
chantable trusts (m), but will, in construing the deeds of trust 
lelating to property owned for the benefit of a Church, look at them 
as pai t and parcel of the whole machinery by which the particular 
Church IS kept together and carried on {«). 

698. So far as the discipline of a Church is concerned, it cannot 
externally affect any person except by the express sanction of the 
civil power or by the voluntary submission of the particular 
peison (o), but for the purpose of enforcing discipline within the 
Chuich, any religious body may constitute a tribunal to determine 
whether the rules of the body have been violated by any of 
the members or not and what shall be the consequence of such 

^st by which it can pronounco that any tenet is not vital, essential, or funda- 
mental unless the parties have themselves declared it not to be so. The bond of 
mon may contam within itself a power in some recognised body to control, 
alter, or modify the tenets and principles at one time professed bv the associa- 
tion, but the existence of such a power would have to be proved like any other 
tenet or principle of the association {Free Church of Scotland (General Assembly) 

(1863), 1 Moo. P. C. C. (N. s.) 411,461; 
fn Vf (I87-1), L. R. 6 P. C. 157. 

nf via positive laws which inflicted penalties for non-confoimity to the rites 
ot the Lhurch of England having been repealed, the courts have felt bound to 
lecognise the right of anyone, not only to secede from that Church, but also to 
orm religious uistitutions of their own, and have undertaken to enforce the 
execution oi trusts for such institutions so long as they do not contravene any 
other positive laws relating thereto (Burn, Ecclesiastical Law, Vol. U., p. 206; 
Bavis V. Jenbns (1814), 3 Ves. & B. 151, 158). 

(mj In deciding what the trusts are which affect any property held fora 
re ipous body it is permissible to look at contemporaneous documents and Acts 
o larJiament for the purpose of seeing in what sense the words in the 
instillment of foundation were used in the age when the instrument was 
executed, and also to examine the circumstances by which the author of the 
instrmnent was surrounded for the purpose of showing that words of doubtful 
meaning had a particular signification to a religious body by which the 
phraseology found in the instrument was used and that the founder was a 
member of that body (Shore v. Jmon, Uewltifs (Lad^,) Charities (1842), 9 
y. (k bin. 3oo, H. L. ; Brummond v. A.~G. (1849), 2 H. L. Gas. 837 ; J.-G. v. 
Button (1844), Drury iemj). Sug. 480). 

(n) JfaiTe7i6 (Dr.) Case (1835), Grindrod’s Compendium, 371, 373, 3<6, 
approved m Zony v. Cape Town (Bishop), suj>ra, at p. 462. 

(o) Middleton y. Crofts (1736), 2 Atk. 650, 669. 
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violation ()-)• The decision of such tril)unal will be bindins and wil 
be enforced by the courts of law when it has acted within the scope of 
its authority, has observed such forms as the rules reiimre, if any 
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has been iniurea as to nis m cmv 

and temporal character the courts of law will, on due complaint 
being made, inquire into the laws and rules of the tribunal oi 
authority which has inflicted the iniiiry, and will ascertain whether 
any sentence pronounced was regularly pronounced by competent 
authority, and will give such redress as justice demands (r). 

699 . The civil power, while thus exercising complete control 
over all states and degrees, whether they he ecclesiastical or 
temporal, and affording all necessary protection from wrongful 
acts (s), refrains from exercising any purely spiritual iuiictions (0» 
and. save in so far as positive law may otherwise provide, recognises 
and has always recognised the right of all to follow the dictates of 
their consciences in the religious opinions which they hold («). 

{p) Lmig V. Ciipe 'Town {Bishop) (18G:i), 1 Moo. P. C. C. (x. s.) Ill, IGl. 

I?) ilurray v. Burgess (186G), L. E. 1 P- G. 3G2 ; Brown v. Montreal {Cure) 

is) All dissenters from the Established Church had a n-ht to tlio pi^tection of 
the Court of King’s Bench if interrupted in their decent and (piiet dovoUous 
before they were expressly protected by the Acts agaui.st brawling (/o v. 
Wrougklon (1765), 3 Burr. 1083). 

(0 Articles of lleligion, XXXVII. ,• i * 

(a) There never was a single instance from the Saxon time.s down to om own 
inwhichaman was ever punished for erroneous opinions conccinmg ii es or 
modes of worship, but upon some positive law. Thecominon law or hiig aiu , 
which is only common reason or usage, knows of no prosecution for moie opinions. 
Por atheism, blasphemy, and reviling the Christian religion thoic i.uo ecu 
instances of persons pro.secuted and punished upon the common law, u uie 
non-conformity is no sin by the common law {Brans v. Lorn on 
(1767), per Lord Mansfield, C.J., Burn, Ecclesia.stmal Law, \ol. ii., p. 
also reported, but not at length, 3 Bro. Pari. Gas. 4G5). 

The positive enactments requiring conformity with the hturg> of le 
of England were limited by the Toleration Act, 1G88 (1 Will. & Mar. c. IS), \\ uc 
provided (s. 2). now repealed, see infra, that none of the persons who took the 
oaths and inaue the declarations required by that Act should bo piosccu of m 
any Ecclesiastical Court for or by reason of their non-confonning to t lo 
of England. By tho Religious Disabilities Act, 1H4G (0 & 10 A ict. y \ 
enacted that so much of the Act of Uniformity of Service and Alministra ion 
Sacramento (atat. (1551—2) 5 & G Edw. G. c. 1) as required all persons attend 
on Sundays and holy days their parish church or ch<apel accustomed shou ( 
repealed so far as it affected persons dissenting from tho wor.ship oi « oc lines o 
the Church of England and usually attending some place of other than 

the Established Church. Tho Religious Disabilities Act, 1S4G (9 A 10 Vict. c. o9), 
also repealed numerous enactments in so far as they imposed penalties loi con- 
forming to any form of service other than that of the pjstahhj>hea Ohurc i or 
refusing to conform to the liturgy of that Church, or for altirmmg anything con- 
trary to tho Royal Supremacy, or for teaching without episcopal licence, ihe 
provisions in the Toleration Act, and many other Acts recpiinng the a ing o 
oaths or making of declarations as qualitications for office and other purposes, 
were amended by tho Promissory Oaths Acts , 1868 (31 & 32 ^ 

1871 (34 & 33 Vict. c, 48), and the nenalities imposed on non-con onnity hnviiig 
hcen as abovo mentioned abrogated, tho Promissory Oaths Act, 18 u [oi ^ 
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i 00. The sanction thus accorded has been reinforced in England 
0 } statutory enactments, ^Yhich have afforded exceptional assistance 
and protection to religious bodies in relation to their formation and 
endowment and the exercise of their religious rites. Thus, in 
addition to the enactments which relate to the Church of England 
01 to other religious bodies in particular, there are enactments 
providing generally for (1) liberty of religious worship; (2) protec- 
tion of religious worship; (3) registration and user of places of 
religious worship ; and (4) tenure of property held for the benefit 
of any religious body. 

/Ol. riie first of these objects is obtained by the Act for 
securing the liberty of religious worship (h). This Act provides 
that the then existing enactments, by which no congrega- 
tion or assembly for religious worship, at which there should be 
present more than twenty persons besides the immediate family 
and servants of the person in whose house or upon whose 
premises such meeting, congregation, or assembly was held, was 
permitted until the place of meeting was certified (c), should not 
apply to any congregation or assembly for religious worship held 
in any parish by or by the authority of the incumbent or, in 
case the incumbent is not resident, by the curate, or to any congre- 
gation or assembl}' for religious worship meeting in a private 
dwelling-house or on the premises belonging thereto, or meeting 
occasionally in any building or buildings not usually appropriated 
to purposes of religious worship. Provision has also been made 
allowing the performance at burials of a religious service according 
to the rites of any church or congregation, other than the Estab- 
lished Church, by any minister recognised as such by the religious 
community or society to which he belongs (d) ; and for the perform- 
ance of any such orderly religious service used by any church, 
denomination, or person professing to he Christian, as the person 
having the charge of the burial thinks fit(e); and for the erection 
and maintenance of chapels for funeral services according to the rites 
of any denomination (/), Provision has also been made in respect 
of religious services at marriages performed in any buildings re^s- 
tered as places of religious worship and registered for solemnising 
marriages therein {(j). 


Vict. c. 4$), repealed the provisions in s. 2 of the Toleration Act (stat. (1688) 
1 Will. & Afar. c. 18) as being no longer required. The effect of these various 
enactments in emancipating particular religious bodies from penalties and tests 
IS dealt with in Part VII., post; speaking generally, their effect has been to 
abrogate all positive laws which formerly qualified the right, referred to in the 
text, of all to follow’ the dictates of their consciences in the religious opinions 
which they hold. 

16) Liberty of Religious Worship Act, 1855 (18 & 19 Viet. c. 86). . 

(c) Toleration Act, 1688 (1 Will. & Mar. c. 18), amended by the Places of 
Religious Worship Act. 1812 (52 Geo. 8, c. 155), extended to Roman Catholics 
and Jews by the statutes referred to in s. 2 of the Liberty of Religious Woramp 
Act, 1855 (18 & 19 Viet. c. 86). 

(d) Cemeteries Clauses Act, 1847 (10 & 11 Viet. c. 65), s. 36. 

(e) Burial Laws Amendment Act, 1880 (43 & 44 Viet. c. 41), s. 6; see 
generally, title Burial and Cremation, Vol. III., pp. 517 etseq. 

(/) Burial Act, 1900 (63 & 64 Viet. c. 15). s. 2. 

[y) Marriage Act,^ 1898 (61 & 62 Viet. c. 58), s. 4. 
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702 . The protection of religious worship is provided for by an Part i. 
Act which replaces the jurisdiction of the Ecclesiastical Courts in Intro- 
certain cases of brawling by penalties recoverable before justices, to ductoiy. 
be inflicted on any person who is guilty of riotous, violent, or 
indecent behaviour in any church or chapel of any religious denomi- tioQ of 
nation or in any certified place of religious worship, whether during reliKious 
divine service or at any other time, or in any churchyard or burial '™‘^***P* 
ground, or who molests, lets, disturbs, vexes or troubles, or by 
any other unlawful means disquiets or misuses any preacher duly 
authorised to preach therein (li); and especial protection is afibrded to 
religious services in connection with funerals (0 and marriages {k). 


703 . Any place of meeting for religious worship of any body or Registra- 
denomination of persons other than the Church of England may 
be certified in writing to the Registrar-General by any person (/), ° 
and is thereupon registered (m) as a place of meeting for religious 
worship by a congregation or assembly of persons, who may be 
described by any religious appellation adopted by the persons on 
whose behalf the building is certified, or, if they object to describe 
themselves by any appellation, may be described as persons who 
object to be designated by any distinctive religious appellation {m). 


704 . Any religious body recognised by law is protected in the Tenure 
enjoyment of its endowments (n), and it is the duty of a court of property, 
of justice to give effect to the intent of the founder of any cliarity 
for the benefit of such a body, so far as can be done without 
infringing any known rule of law. Where the instrument of 
foundation of the charity uses phraseology which leaves that intent 
in doubt, extrinsic evidence is admissible to prove the existence of a 
religious body by whom that phraseology is used, the manner in 
which it is used, and the fact that the founder is or was a member 
of that body (o) ; and in order to facilitate such proof it has been 
enacted that any meeting-house held in trust for the worship of 
God by Protestant dissenters or persons impugning the doctrine of 
the Holy Trinity, without any express terms being embodied in any 
document stating the doctrines or opinions or mode of regulating 
worship which are required or forbidden to be taught or observed 
therein, is to be held on the basis that the usage for twenty-five 


{k) Ecclesiastical Courts Jurisdiction Act, 1860 (23 & 24 Viet. c. 32). As to 
brawling, see further, p. 663, post, 

O’) Burial Laws Amendment Act, 1880 (43 & 44 Viet. c. 41), ss. 7, 8. 
f) Marriage Act, 1898 (61 & 62 Viet. c. 58), s. 12. 

0) Places of Worship Registration Act, 1855 (18 & 19 Viet. c. 81), s. 2. 
m) Schedule 1 ° ’ v 

[n) The effect of the Toleration Act (stat. (1688) 1 Will. & Mar. c. 18) was 
^ I? j I practice of their religion by Nonconformists within tho limits pre- 
wribed by that Act not only permissible, but lawful (Bum, Ecclesiastical Law, 

# * v' ^1^’ — 206), to afford the protection of the law to the various types 

of religion which were practised by those who did not conform to the Church of 
n-k # ' ^ make it the duty of a court of justice to give effect to the intent 

01 the founder of any charity for the benefit of any of these various types so far 

^flbout infringing any known rule of law [A.-Q, v. Pearson 

(1817), 3 Mer. 363). 6 6 j v 

(o) Shore v. Wihm, llewletfe [Lady) Charities (1842), 9 Cl. & Fin. 355, H. L. 
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}ears of the congregation frequenting the meeting-house is 
conclusive evidence that the doctrines, opinions, or mode of worship 
vhich have prevailed throughout such period may properly be 
continued (p), and that in any suit relating to such meeting-house 
the right of the congregation to liold such meeting-house, together 
with any burial ground, school, or minister’s house attached, and 
any fund for the benefit of such congregation, or of the minister or 
his widow, or of any other officer of such congregation, shall not 
be called in question on the ground of such doctrines, opinions, or 
modes of ^yorship (q). Statutory facilities have also been provided 
for conveying or assuring property acquired by, or by trustees in con- 
nection with (r), any congregation or society or body of persons (s) 
associated for religious purposes, so that the conveyance or assurance 
may vest the estate not only in the parties named therein as trustees, 
but also in their successors in office for the time being (t). 


Part II. — The Constitution of the Church 

of England. 

Sect. 1. — Constitutional Status. 

705. The Church of England is that branch of the Holy Catholic 
and Apostolic Church («) which was founded in England when the 
English were gradually converted to Christianity between the years 
597 and 686. It contains the two provinces of Canterbury and 
York, w'hich the four Welsh dioceses formally joined in 1115(1'). 

(/>) Pending a suit for the regulation of a dissenting meeting-house the mimster 
will, if found in posj^ession and ministering in the way in which it was the 
meaning of the congregation that he should, and preaching the doctrmes 
intended, in general be continued whether duly appointed or not {Foley v. 
Il’cw^ner (1820), 2 Jac. & W. 245). 

{q) Nonconformists Chapels Act, 1844 (7 & 8 Viet. c. 45), s. 2. This Act, 
commonly called Lord Lyudhurst’s Act, was introduced in consequence ®f ^ 
difficulties arising in Hhore v. Wilsm, Hewkt/s {Lady) Charities (1842), 9 Cl. « 
Fin. 355, H. L. (see p. 819, post). It does not apply where there is an express 
direction in the trust deed y. Andersm (1888), 57 L. J. (CH.) 543), but 

it applies in a case where the recent usage is not inconsistent with the natur 
meaning, although it differs from the strict meaning of an express term^c 
by the founder {A.-Q. v. (1868), L. R. 6 Eq. 563); see also A.-v* w 

Hutton (1844), Drury temp. Sug. 480. . , . • 

(r) Trustees Appointment Act, 1890 (53 & 54 Viet. c. 19), s. 2. This Act is 
commonly called Fowler’s Act. 

(«) Such body of persons may comprise several congregations or other . 
divisions or component parts {ibid.) ; but it should be made clear in the 
— ed whether the particular property is for the benefit of a component part 
for the whole body {Be Hoghton Chapel (1854), 23 L. T. (o. s.) 268). „ 

(<) Trustee Appointment Act, 1850 (13 & 14 Viet. c. 28), amended by . 
Appointment Act, 1869 (32 & 33 Viet, c. 26), and Trustees Appointment aci, 
1890 (53 & 54 Viet. c. 19 ; see p. 821, post. , 

(а) That is “ the whole congregation of Christian people dispersed throug 
the whole world ” (Canons of 1603, 55). 

(б) See note (d), p. 359, ante. The visible church of Christ is “a 

of faithful men in the which the pure word of God is preached an 


or 
deed 
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706 . The Church of England as thus (lefinetl may be considered as Skct. i. 

an aggregate of individuals (c), and in that sense may be regarded Constitu- 
as including all persons who adhere and conform to the liturgy and tional 
ordinances of the Church of England as by law established ”(/), or Status, 
it may be considered as an organised operative institution. For 
the purpose of setting forth the constitution of the Church of 
England as by law established, the Church is necessarily to be The Church 
regarded in the latter sense, namely, as an organised institution; 
and the constitution to be considered consists of those ordinances, 
authorities, and provisions on which its operations are based which 
are judicially recognised by the courts of law(r), to the exclusion 
of those merely voluntary agencies by which its operations may 
be assisted (/). The ordinances and provisions thus judicially 
recognised include all such canons and constitutions ecclesiastical, 
however ancient, as have been and are allowed by general consent 
and custom within the realm, and the authorities thus judicially 
recognised include offices and ecclesiastical courts which liave had 
a continuous existence, in many cases, from the time of the Con- 
quest ((;); but the changes which were introduced into the 
constitution of the Church by the Eeformation statutes are so great 
and far-reaching that these statutes afford a convenient starting 
point for considering the framework of the constitution of the 
Church as it at present exists. 

707 . These statutes (/i) secured the submission to the King of The liefoima 
the clergy in England ; and recognised the Church of England as tiou. 

a separate national Church independent of the Pope of Home, and 

subject only to the King (that is, to the laws of England), as supreme 

governor of the realm in all spiritual and ecclesiastical as well as 
in temporal causes (i). 


sacraments be duly ministered according to Christ’s ordinance in all those thing's 
that of necessity are requisite to the same” (Articles of Religion, XIX.). ® 
(c) See note (t), p. 35G, ante. The Church is not the Church of the clerev or 
of the laity, but of both. It consists of the lay as well as the clerical 
members of the community [R. v. Dibdin(md), 26 T. L. R. loO, C. A.). 

(a) As to what constitutes membership of the Church of England, see Re 
erry Almlwwes, [1898] 1 Ch. 391. A person who has been baptized, has been 
wnhmed or is ready and desirous to be confirmed, and is an actual communi- 
cant m the Church of England, holds the status of a member of that Church 
ana would be ordinarily regarded and spoken of as such {ibid., at p. 400). even 
nough he does not attend church regularly {Marshall v. Graham, [1907] 2 

(e) See p. 355, anfe; Mackonochie v. Penzance [Lord] (1881), 6 App. Cas. 424. 
irsMi « T voluntary agencies, aeepp. 774, 802, post; and in particular as 
aa of bishops in communion with the Church of England known 

e Conference of Bishops of the Anglican Communion, or as the Lambeth 
Conference, see note [k), p. 485, post. 

r, .?-n ^ contmuous existence of the Church of England, see note (d) 

y* ooy> ante. ^ 

1532 (24 Hen. 8, c. 12) ; Submission 
f25 Knn ft Hen. 8, c. 19); Payment of Annates Act, 1533 

( 0 ^ Exoneration from Exactions paid to the Roman See, 

1 ; <” 

(t) See p. 377, post. 


B B 2 
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The provisions contained in the Eeformation statutes of 
Henry MIL, Edward YL, and Elizabeth were of great and far- 
reaching importance both as to Church government (j) and as to 
doctrine (A'). Thus, the King was by statute declared to be supreme 
in all civil and ecclesiastical matters, and the Pope was declared to 
have no jurisdiction in this realm of England (/). 

New Articles of Pieligion {known as the Thirty-nine Articles) 
were drawn up, differing materially from the doctrines of the Church 
of Piome. These were and are still enforced by statute (m) ; and no 
clergyman can be ordained or hold a living or curacy without 
declaring his assent thereto (n). New service books and ordinals 
suitable for carrying out the reformed religion were prepared, and 
their use was and is enforced under j)enalties by statutes usually 
called Acts of Uniformity (o). 

708. The Acts for the Ministers of the Church to be of Sound 
Eeligion, and the Act of Uniformity, and all other Acts of Parliament 
in force at the date of the Union with Scotland for the establishment 
and preservation of the Church of England (p), and the doctrine, 
w’orship, discipline, and government thereof, are further secured by 
the Act of Union with Scotland (q), as are also the true Protestant 


O') Especially as to the substitution of the King for the Pope. See this 
subject discussed in Hakower, Constitutional History of the Church of England 
(English translation), pp. 174 — 177. . . . .. 

(A-) “The distinction between an altar and a communion table is in itself 
essential and deeply founded in the most important difference in matters of 
faith between Protestants and Romanists, namely, in the different ^ 

the nature of the Lord’s Supper which prevailed in the Roman Catholic ^hurcn 
at the time of the Reformation and those which were introduced by the 
reformers” {Westerton v. Liddell (1857), 5 R. 470, 475, P. C.). . 

(/) Articles of Religion, 37. This article as it stood in 1553 (then No. Jo; 
declared that the King of England was supreme head in earth next to 
the Church of England and Ireland: following stat. (1534)20 Hen. 8, c. 1. l>u 
that Act was repealed by stat. (1554) 1 & 2 Phil. & Mar. c. 8, s. 4, and 
was confirmed by stat. (1559) 1 Eliz. c. 1, s. 4. Accordingly the # 

revised in 1571 and as it now stands declares that “ the Sovereign has the c i 
power in this realm, and that unto him the chief government of all estates 
this realm whether they be ecclesiastical or civil in all causes^ doth appe 
and is not nor ought to be subject to any foreign jurisdiction.” See also 
CONSTITUTIOXAL Law, Vol. VL, p. 373. , y, if, 

{m) Stat. (1571) 13 Eliz. c. 12, “ An Act for the Ministers of 
he of Sound Religion,” which was confirmed by the Union with Scotian » 
1706 (6 Ann. c. 11), ss. 3, 5. 

(n) See Clerical Subscription Act, 1865 (28 & 29 "Viet. c. 122), sM* ^ . i 

(o) 2 & 3 Edw. 6, c. 1 (1548) ; 3 & 4 Edw. 6, c. 1 (1549) ; 5 & 6 Edw. ^ c- 

(1551); 1 Eliz. c. 2 (1558); 14 Car. 2, c. 4 (1662); Act of Uniformity Amen 
ment Act, 1872 (35 & 36 Yict. c. 35). , . , « 

(p) By stat. (1689) 1 Will. & Mar. st. 1, c. 6, the coronation oath 

promise to maintain the laws of God, the true profession of the^Gospe , ,• 

Protestant reformed religion established by law. As to the King s cor 

oath and declaration against transubstantiation, see p. 381, post. .. p inu. 

(q) Union with Scotland Act, 1706 (6 Ajin. c. 11), s. 3, incorpora 

c. 8. Stat. (1706) 6 Ann. c. 8, recites that it is reasonable and ^ of 

the true Protestant religion proposed and established by law . should 

England, and the doctrine, worship, discipline, and government tner , 
be effectually and unalterably secured. 
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religion and Presbyterian Church government of the Church of 
Scotland (r), the Act for securing the Church of England as by 
law established, and the Act of Parliament of Scotland for securing 
the Protestant religion and Presbyterian Church government being 
declared to be fundamental and osential conditions of the Union (s). 

The Protestant character of the Church is further secured by 
statutes affecting the King and the oath and declaration required 

to be taken by him (a). . -n i i i 

By the Act of Union with Ireland the Churches of England and 

Ireland were united into one Protestant Episcopal Church called 

the United Church of England and Ireland, the doctrine, worship, 

discipline, and government of which were to be the same as that of 

the Church of England ; and the continuance and preservation of 

such united Church as the Established Church of England and 

Ireland were made an essential and fundamental part of the 

Union (6), the Presbyterian Church of Scotland remaining the same 

as established by the Act of Union with Scotland ((■)• By the 

Irish Church Act, 1869, the union thus created between the 

Churches of England and Ireland was dissolved, and the Church of 

Ireland was disestablished. The Church of England was otherwise 

unaffected by the change {d). 

709. After the Reformation the only ecclesiastical synods 

authorised were the two Provincial Convocations (c). 

The Roman canon law was in part incorporated into the statute 
and common law, and as to the remainder was abolished or became 

obsolete (/). _ , ... 

The ancient pre-Reformation territorial constitution into pro- 
vinces and dioceses, together with the ecclesiastical courts and 
certain Church officers (archbishops, bishops etc.), continued so far 

as they were not modified by statute (/;). 

The archbishops of the Church of England and certain bishops 
sit in the House of Lords (/(), and priests and deacons, if other- 
wise qualified, may vote for members of Parliament, but may not 
sit therein (i). 

Various bodies have been constituted by statute as authorities 


(r) Union with Scotland Act, 1706 (6 Ann. c. H), ss. 2, 4, incorpoiating the 
Scotch Act. 

(fi) Union with Scotland Act, 1706 (6 Ann. c. 11), ss. 3, 4, 5. 

(«) See p. 381, post. , ... 

\h) Union with Ireland Act, 1800 (39 & 40 Geo. 3, c. 6<), s. 1, art. o. 

^c) Ibid. 

d) Irish Church Act, 1869 (32 & 33 Viet. c. 42). 

(e) See p. 384, post. . .,. , , 

(/) See p. 374, post. It ceased to be taught in the universities, and degrees 

therein were abolished. 

ig) See pp. 383 et aeo., post. , . c. i.i j v 

{h) No minister of the Established Presbyterian Church of Scotland has a 
seat in the House of Lords, though the Moderator of that Church has social 
precedence in Scotland next after the Lord Chancellor of Great Bntain and 
before the Dukes of England (see Royal Warrant, March Uth, 190o, Burke s 
Peerage, 2414). At the date of the disestablishment of tho Church of Ireland, 
certain of its archbishops and bishops had seats in the Lords under the Union 
with Ireland Act, 1800 (39 & 40 Geo. 3, c. 67). 

(t) See p. 556, post. 
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Sect. 1. 

Constitu- 

tional 

Status. 


Classification, 


Origin. 


Ecclesiastical Law. 

Established Church. Thus, 

“akes under 

sion h?vP .1 ® Ecclesiastical Commis- 

o. trcirfreteir"** '" “” 

Sect. 2 . — 'Ihe Law of the Church. 

Sdb-Sect. 1.— Commoji Law and Statute Law. 

diX^^ri 'i'nfn w f may with sufficient propriety be 

mmninn^ 1 the kx 710 JI scripta, the unwritten (or 

common) law, and the lex scripta, the written (or statute) law (k). 

Ihe law ecclesiastical which forms part of the law of England is 

a oieign law (o), and naturally falls into the same division, 
it consists of statute law and common law\ 

TTrl^Q Though ultimately founded on God’s law as declared in 

In . ecclesiastical derives its immediate origin 

_ y lom the canon law of Papal Pome and the civil law of 
impeiial Pome. "Whatever in these codes is essential to the laws 

ng and has long since been incorporated into either the statute 
or common law of the realm {p). 

Canons thus received, allowed, and used in England were made 
py such allowance and usage part of the laws of England, and the 
interpretation, dispensation, or execution of them belongs solely to 
e mg of England and his magistrates within his dominions (g). 
ihe ecclesiastical law of England is a part of the general law of 
J^ngland, of the common law— in that wider sense which embraces 
ail the ancient and approved customs of England which form law, 

(A-) See p. ’i~9,posf, 

{/) See p. 719, post. 

Church authorities formerly existed, for example, the King's vice- 

f'nurt ^Poh Commission for Ecclesiastical Causes, the 

f>iA Fruits and Tenths, the Court of Augmentation and Revenues of 

OhiirAl, these, see Alakower, Constitutional History of the 

Church of England, pp. 260 et sea. 

») IBl Com.63; Hale, C. H 23. 

(0) Muc/conochttv. Penzance (Zord) (1881), 6 App. Cas. 424, 446. 

Ca.e(1591), 5 Co. fiep. 1 Albeit the Kings of England 
^ j ecclesiastical laws from others, yet as many as were proved, 

^7 ^ general consent are aptly and rightly 

o- ecclesiastical laws of England”; and see preamble to stat. 

j 8. 15 (the Act of Exoneration from Exactions paid 

0 e Roman See). ** Tour Grace’s realm is free from subjection to any man’s 
aws, but only to such as have been devised, made and ordained within this 
ealm for the wealth of the same or to such other as by sufferance of your 
Urace and your progenitors the people of this your Realm have taken at their 
iree liberty by their own consent to be used among them and have bound 
tnemselves by long use and custom to the observance of the same, not as to 
tne observance of the laws of any foreign potentate, but as the customed and 
ancient laws of this Realm originally established as laws of the same, by the 
said sufferance consents and custom and none otherwise.” 

i Gcmmetxda (1612), Lav. Ir. 68, 71, cited in R. v. UiUis (1844), 

lOCl. &Fm. 534, 681, H. L. 
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including not only that law as administered in the common law 
courts, but also that law as administered in Chancery and commonly 
called equity, and also that law as administered in the courts 
ecclesiastical, consisting of such canons and constitutions ecclesi- 
astical as have been allowed by general consent and custom within 
the realm— and form the King’s Ecclesiastical Law (r). All these 
laws may be, and are, from time to time altered by statutes. When 
the question arises, What is the English ecclesiastical law? it is 
not ascertained by calling witnesses to prove it, as if it were a 
foreign law, but, taking judicial notice of what the law is, it is 
ascertained, by argument founded on legal principles and 
authorities, what the law is on the particular point (s). 

The reception of ancient rules and usages of the canon law as 
common law has been recognised by statute (a). 

712. In order to show that any old rule and usage is now 
binding it must be pleaded and proved that such rule has been 
“ received, observed, and acted upon,” or in other words, “ has been 
the invariable usage in England from the earliest times down to the 
Reformation, and that it has been continued and uniformly recog- 
nised and acted upon in England since the Reformation ” {h). 


fr) See Caudrei/a Case (1<591), o Co. E«p. 1. 

[s) Mackonochiev. Penzance {Lvrd) 0 App. Cas. -124, per Lord Black- 

burn, at p. 446. The above was the course pursued by the Court of Kinj^s 
Bench, when Lord Hardwicke was Chief Justice, in Middleton v. Crofts (IT.’hJ), 
2 Atk. 650. It was expressly approved of in the Uouso of Lords in It. v. Millis 
(1844), 10 Cl. & Fm. 534, 681, H. L. ; and Exeter [Bishop) v. Marshall (1SG8), 
L. B. 3 H. L. 17. 

(a) By the Submission of the Clergy Act, stat. (1533) 25 Hen. 8, c. 10, s. 7, 
it was enacted that a review should be had of the canon law, and until such 
review should be made, all canons, constitutions, ordinances and synodals pro- 
vincial, being then already made and not repugnant to the law of the land or tho 
King’s prerogative, should still be used and executed as they were before the 
making of the Act. Blackstone says that upon this statute now depends the 
authority of the canon law in England (1 Bl. Com. 83), but the statute says 
“as they were afore the making of the Act,” and from other authorities it 
seems clear that this Act simply continues the authority whatever it was which 
the canons already possessed [liead v. Lincoln [Bishop) (1889), Boscoe’s Report, 
/ler Archbishop Benson, p. 17). That is, pre-Reformation canons rest on the 
common law as recognised by statute. “The statutes of Henry VIII. do not 
setup any canon not consistent with common law rights” [Exeter [Bishop) v. 
Marshall (1866), supra, per WiLLES, J., at p. 41). That the rule extends 
to pre-Reformation canon law received and allowed in England, not merely 
to provincial canons, appears from stat. (1533), 25 Hen. 8, c. 21, preamble; 
stat. (1543) 35 Hen. 8, c. 16 ; Exeter [Bishop) v. Marshall, supra ; and Burder v. 
Mavor (1848), 6 Notes of Cases, 1. 

[h) Exeter [Bishop) v. Marshall, supra, at pp. 53, 54, where the question 
was, whether a certain testimonial required by the ancient Roman canon 
law (and apparently repeated in a canon of 1603) could now be insisted on by a 
bishop of the Church of England, as forming part of the common law of the 
realm, and it was held that it could not, as there was no proof of continuous user. 
Lord Westbury said, at p. 53 : “ If it had been pleaded and proved that this 
alleged old rule and usage had been received, observed, and acted upon in the 
Church of England since the Reformation, it is possible that it might have been 
shown that this particular kind of testimonial was by law an essential criterion 
of the moral idoneity of the clerk. . . . Whatever may have been tho canon law 
prior to the Reformation in this respect, there is nothing to show that it became 
part of the common law of this realm” ; and at p. 54 : “At the same time if 
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The Law 
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Ecclesiastical Law. 

It would seem that the following rule may be deduced from the 

abo sLfl 1 V f ‘=*®siastical may become obsolete and 

Uie coufcL^y long-continued non-user and custom to 

wbt!v. "f Se (like that of the black gown for preaching) 

ch has langed over 300 years, as to which no positive law exists, 

dp5c " -f • objection can be found, and no 

decision that it is illegal, may be legal (d). 

713. The common law of the realm (which is nothing else but 
the common custom of the realm (e ) ) must not be confused with 
the common law (jus commune) of the Church of Rome. The term 
common law was imported into our laws from the canon law, 
anc w en u.-ied by canonists means the law common to the Church 


thp riinrr.K t ^ plcaded by the bishop to have been the invariable usage of 
fivi<lonr.n t ©arliest times down to the Eeforaiation (which would be 

iiinfnrrtO - ' ^ hemg; a law of the Church) and that it had been continued and 
siiipo aud acted upon by the bishops of the Anglican Church 

^ oijnation (which might have shown it to have been received and 
^ ecclesiastical recognised by the common law) the 

P ^ questioned.” The older domestic canons (for 

fill “can hardly be considered as carrying with them 

S v Ji^'ryess (1804), 1 Hag. Con. 384, 393, per 

1 ) Y Apostolical canons, which nowhere now survive in use, 

“er iSrp t„“on nr“ (ISS9), Eoscoe'a Eep., 

Jil “PP'ying to the canon law as it existed before “Sicat 

on us utentiuDi in coiitrarium nonnulln> leges hodie abrogatie sunt ita 
a® ,^eges confirmantur ” (Decretum C?ra^iani, Distindio 4, 

o]] which also applies to tne statute and common law of 

founded on the civil and canon law (for example, 
bcotland and France), and is consistent with the principle that stat. (1533) 

K f canon law as common law on the terms which 

iT.n.! ■ Other iUuetrations of this rule will be 

Ivhth i /i '"■ (Archbishop), [1902] 2 K. B. 503, where a practice 

ri ^fv? since about the year 1400 A.D. was held to be abro- 

gated although the fonn m use still required it There are other illuetrationa 
m the canon law rules as to the tonsure and outdoor dress of the clergy, which 
were undoubtedly once received and used in England; and the question of the 
^le nght ot a pnest presbyter in sacris ordinibus constitutiis to solemnise 
7 ) which sole nght dropped at the Reformation ; see also Kerisit v. St. 

Iauls {I)ean aud Chapter), [1905] 2 K. B. 249, though in that case the decision 

^ question whether the offence alleged was an offence. 

( ) inus, a wan’ant of law for the use of the black gown is found in the 
constant user of it for centuries {Re Robinson, Wright y. Tugwell, [1897] 1 Gh. 

, ’ . . . ^rea.t importance was attached to post-Reformation custom in the 

decisions of the Pnvy Council that the chasuble, alb etc. are illegal. There 
7i o- non-user of these vestments for over 300 years (Ilehbert v. Rurchas 
(18f2), L. R. 4 P. C. 301 ; Ridsdale v. Clifton (1877), 2 P. D. 276, 331, P. C.). 

accordance with this principle (see stat. (1545) 
V’ repealed by Statute Law Revision Act, 1863 (26 & 27 Viet, 
c. 12o} ) that the power of a deacon to solemnise matrimony (now undoubtedly 
egal) exists. The old rule of the canon law dropped, or rather was “utterly 
abolished and “ became frustrate and of none effect” ; a new one took its 

Reformation and has been acted upon ever since ; see R. v. Millie 
(1844), 10 Cl. & Fin. 534, H. L., especially the difficulty expressed by I>o™ 
Campbell, at pp. 746 et seq. 

(c) Sir J. Davys, Preface to Reports. 
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of Rome generally and universally as opposed to the special 
customs and privileges of any provincial Church, and includes \\'hat 
m should call statute law (/). 


Sect. 2. 

The Law 
of the 
Church. 


Sub-Sect. 2.— Canc»i Law. 


714. The canon law of Europe does not and never did as a body 
of laws form part of the law of England (//). As in the case of the England, 
civil law (/i), the parts which have been found essential to the laws 
of England have long since been incorporated in the statute or 
common law of the realm (0- 


715. The canon law, which is the ecclesiastical law of the 
Church of Rome (/.-), is founded principally on the civil law (/), and is 
so interwoven with it in its many branches that there is no under- 
standing the canon law rightly without being very well versed 
in the civil law (m). It borrows from the Roman law many of its 
principles and rules of proceeding, though not servilely, nor without 
such variations as the independence of its tribunals and the ditl’erent 
nature of its authorities might be expected to produce (a). The 
ecclesiastical courts always summoned the civil law to their aid in 
cases where the canon law was not complete. In all countries 
limits have been placed by the civil power at different times and 
indifferent places to the ecclesiastical authority (a). But in pre- 
Reformation times, no dignitary of the Church, no archbishop or 
bishop, could repeal or vary the Papal decrees ( p). 

The canon law is also founded upon Holy Scripture, Christian 
tradition, and various canons or rules made at different periods of 


(/) Lenndl v. Lincoln {Bishop) (1825). 3 Bing. 223, where Best, C.J.. at 
p^. 271, says: ‘‘Lyndwood means the ecclesiastical law or common law of 
Christendom by jus cornmune.'* See Maitland, Roman Canon Law in the 
Church of England, p. 4 ; Evers and Owen's Case (1627), Godb. 431, 432. 

ig) IL V. Millis (1844), 10 Cl. & Fin. 534, 680, II. L. 

(A) See Hale, C. L., p. 24, and 1 Bl. Com. 14 ; see also p. 374, ank. 

(t) See p. 374, ank. 

(i) Although the Roman canon law, as such, does not form part of the scope 
of this work, and much of it is now obsolete or repealed by the general words 
of Btat. (1533) 25 Hen. 8, c. 19, yet, important portions of the canon and civil 
law having been incorporated, it is desirable to give some account of the law 
and the authorities in which it may be found. • t* i j 

(f) For an account of the civil law, or, as it is usually called in England, 

Roman law, see p. 378, post. 

(m) "Wharton, Law Lexicon, suh voce Canon Law. 

(n) Hallam, History of Literature, Yol. II., p- 240. 

(o) The canon law has always been “a law under a weightier law. See 

also 1 Bl. Com. 79 etseg. . . . » • „ 

(p) “Tollere vel alterare non potest episcopus nec aliquis papa interior 
(Lyndwood). Much of the canon law set forth in archiepiscopal constitutions is 
merely a repetition of the Papal canons, and passed for the purpose of making 
them oetter known in remote localities ; part is ultra vires, and the rest con- 
sisted of local regulations, which are only valid in so far as they do not contra- 
vene the /im commune. In England the legatine and provincial constitutions 
do not even touch upon half the recognised topics of ecclesiastical jurisprudence. 
The legatine constitutions are those of Otho and Othobon, in the thirteenth 
century. Together with the provincial constitutions (principally of Canterbury) 
they will be found collected in John of Athou, Lyndwood s Provincialej 
Johnson’s Ecclesiastical Law, Wilkins’ Concilia, and Spolman’s Concilia. 
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the Church’s history, both in the east and west. These were welded 
together in scientific form in a work known as the Corpus Juris 
Canontci (corresponding to the Corpus Juris Civilis (q)). 

716. In England (as in all other countries) there had existed 
from very early times collections of canons of an unsystematic and 
incomplete character drawn up mainly to meet local and temporary 


1?) followinj^ account of this compilation is taken from Wright and 
rseil s Protestant Dictionary : — The Corpus Juris Canonic? begins with what is 
known as the Decretnrn Muijistrt Gratiaui. The Decreturo was merely the private 
woi k of Gratian, a Benedictine monk of Bologna, who is known as “ the father of 
canon law. It was published about the year 1150 in three books, to which 
Gratian him.^elf gave the title of Concordia discordautinm canonum. It was a very 
.^iccessful attempt to codify the scattered and conflicting canons of the Homan 
Patriarchate on the lines of the civil law, and very soon superseded all previous 
works. Ihe first book is entitled I)e Jure Naturce et Constitutioin$,uTi(itTe&tB 
of the sources of canon law and of ecclesiastical persons and officers. It is 
divided into one hundred and one sections called (lisfirictionea, which in turn 
are subdivided into canones. The second book consists of thirty-six causce, i.e„ 
cases lor solution. The.«:e cases are subdivided into qucesiiones, i.e., the points 
solved in each case together with the authorities bearing on each question. 
The third book is entitled l)e Conaecrutioney and gives in five distiuctiones the 
law on Church ritual and the sacraments. The original notes of Gratian {dicta 
are of great w’eight, as also are the passages headed “ Palea ” and 
supposed to be the notes of his pupil Paucapalea. Gratian’s book contained the 
canons of the second council of Lateran, 1139, and decretals of Innocent II., 
which seem to have been written between 1130 and HIS (Richter, p. x.). The 
next hundred years were very fruitful in legislation, so that at the end of that 
time the iJcrretum had become antiquated. During this period Innocent III. 
alone (Dr. Hunter says) published 1,000 laws, which went by the name of 
decntafes extraiwjanfes, that is, ejira {(lecretum Gratiani) vaqantes, and some of 
which are incorporated in the Compilutumes Antiques. The compilatio prima 
has formed a pattern for all subsequent compilations, the matter being divided 
into live books, the subject of each being sufficiently indicated in the following 
hexameter: — 


Judex, Judicium, Olerus, Connuhia (or Sponmlia), Crimen. 

either the Decretum nor the Compilationes (except teriia and 51 / ih fa) ever 
received solemn Papal sanction : that is to say, they did not form part of the 
Papal statute law in the same way as the collections promulgated by the Popes 
themselves. 

Ihe second part of the Corpms Jurh Canonici comprises the Decretals of 
Gregory IX., which took four years to complete, and were officially promul- 
gated by the Pope in 1234. They are known as the Lihri extra (Decretutn) and 
comprise decided cases in five books. The Decretals of Boniface VIII., promul- 
gated by the Pope in 1298 as a sort of supplement to Gregory's five books and 
hence called /.tier The Decretals of Clement V., promulgated by him 

in 1313, but withdrawn and promulgated again in 1317 by John XXII. They 
are known as the Clementime. As to these Papal Decretals, Maitland remarks . 
“ Lach of them was a statute book deriving its force from the Pope who 
lished it, and who being Pope was competent to ordain binding statutes for the 
Catholic Church and every part thereof.” (Roman Canon Law in the Church 
of England, p. 3). 

The Corpus Juris Canontci closes with the Extravagantes of John XXII., and 
with seventy-three decretals of Popes from Boniface \TIT- to Sixtus ^ . (1-98— 
1484), known as extraragantes communes. The method of citing the canon law 
is very complicated and varies for the different parts. It is explained at some 
length in the Encyclopedia Metropolitana, article “Law,” and the Encyclo- 
pedia Britannica, article “Canon Law,” e.g., cap. 9, X. iv. 13; chapter 9, A. 
do eo qui cognovit (iv. 13), means the Fourth Book of Gregory’s Decretals, 
title 13, chapter 9 (see Ayliil'e’s explanation set out at p. 379, post). 
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needs (r). Except as to purely local matters, these local canons 
■were superseded in the English ecclesiastical courts by the codifica- 
tion of the canon law. After the time of Gratian, when the jus 
commune arose, such canons as were made in England were made 
simply for the purpose of emphasising the rules of the Corpus Juris 
Canonki and of applying them to local needs, and devising new 
means of enforcing them (s). 

Post-Eeformation canons are b 5 ^e-law’s for the guidance of 
the Church in re ecclesiasticd, made under the direction of the 
Crown in the convocations and confirmed by the King (0- They 
have not as a whole been incorporated into the common la\Y, nor 
have they been ratified by Parliament (a). They, therefore, do not 
form part of the law’s of England, and do not of themselves, proprio 


Sect. 2. 

The Law 
of the 
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Not part 
of law of 
England. 


(r) These were doubtless considered by Gratian and incorporated, where 
necessary, into his Concordia discordantinm canonum. 

(fi) For example, Archbishop Richard’s canons made at London, in llTd, 
consist of extracts from the decrees of some Pope or council (see Johnsons 
Ecclesiastical Laws, where these canons are set out in full). These were followed, 
in 1195, by canons made by the Archbishop of Canterbury, as Papal legate, at 
York, and from this date onwards to the Reformation there was a continual 
stream of legative and archie])iscopal canons, the most important being those of 
the Papal legates Otho and Othobon, who came to England d latere in the years 
1237 and 1208 respectively. The following explanation of the method of 
reference to the canon law is taken from Aylill’e’s Parergon, page xliv. A 
similar explanation as to the Civil Law will be found on page xliii. of the same 
work. 


YI. 3, 4, 23 

Cl. 2, 5, 2 
Extra. 14, 3 
Com. 3, 2 


Marginal Quotations from the Books of the Canon Law explained. 

X. 1, 9, 6, 4 . . . . That is to say, book the first, title tho ninth, chapter the 

sixth and paragraph the fourth of the Decretals of Pope 
Gregory the Ninth. Tho letter X denoting the Decretals 
of that Pope 

. . Book the third, title the fourth, and chapter the twenty-third 
of the sixth book of the Decretals, by Pope Boniface the 

Eighth. 

. . Book the second, title the fifth, and chapter tho second of the 
Clementines. 

. . . That is to say, title the fourteenth and chapter the third of 
the Extravagants of Pope John the Twenty-second. 

. . . That is to say, book the third and chapter tho second of the 
Communes. 

Dist. 76, c. 2 . . . . Distinction the seventy-sixth and chapter the second of the 

first part of the Decrees. And if a \ . consonant, or this 
note be added, viz. §, it denotes the verse or paiagraj)h 
of that chapter, as List. 10, c. 2, V. 3, or ^ 3. 

16» Q. 7, 3 .. .. That is to say, causethe sixteenth, question tiio seventli and 

chapter tho third of tho second part of the Decrees. 

. .. Distinction the first and chapter the second of the third part 

the Decrees. 

, All these books of the canon law are likewise sometimes quoted by tho 
initial Words of the law or chapter itself,; and by the words of the title ; as thus : 
ex speciulis, extra de judaeis. That is to say caj). 17, tit. 0, of the fifth book of 
Gregory’s Decretals. For the word extra imports these Jhcrttals as well as the 

Extravagants. 

The best edition of the canon law is that by Richter uudFriedberg, publi^bed 
by Tauchnitz, Leipzig, 2nd ed., 1879. 

0 bee stat. (1533) 25 Hen. 8, c. 19. 

(a) Ihe acts, conducts and habits, montioued in canons 75 and 109 of IG04, 

are incorporated by the Clergy Discipline Act, 1892 (55 & 5G Yict. c. 32), 
12. 


Com. 1, 2 
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I igore, bind the laity (b). But they are binding on the clergy in re 
ecilesjasticd (c), and on such of the laity as have expressly or 
impliedly agreed to become bound by them. 

Many statements in these canons are, however, reiterations or 
declarations of ancient usages and laws of the Church which had 
previously been received as common law. These obtain no 
additional force by being incorporated among the post-Eeformation 
canons (d). They stand or fall according to the rule which renders 

it necessary to prove that they have been received and continuously 
acted upon {e). 

ihere are other valid post-Reformation canons besides the 141 
canons of 1003. In 1860 canons 36, 37, 38, and 40 of 1603, and 
in 1888 canons 02 and 102, were duly altered in convocation under 
royal authority and duly ratified by the royal letters patent for the 
purpose of bringing these canons into accord with certain new 
statute law ; and for the like reason a new canon was duly made 
in 1892, when the Clergy Discipline Act, 1892, was passed {/). 

In the year 1040 seventeen canons received the assent of King 
Charles 1. ; but the}' were not duly made during the sitting of 
Barliament. They never had any binding authority in the 
ecclesiastical courts {</). 

Sect. 3. — The Royal Supremacy. 

717. The Sovereign is the supreme governor of the realm in 
all spiritual and ecclesiastical causes as well as temporal {h). By 
(^Hieen Elizabeth’s Act of Supremacy such jurisdictions, privileges, 


{h) Midflkton V. Crofts (1736), 2Atk. 650; lloi/d v. Given (1753), 1 Lee, 434 
(Arche.s Court) ; Rx^Ur {Bishop) v. Marshall (1868), L. R. 3 H. L. 17. 

(c) Mathen) v. Bunhtt (1703), 2 Salk. 412. Asto property, see p. 713, 

(f/) 11. V. Allen (1872), L. R. S Q. B. 69, where it is decided that the usage 
stated in the 89th canon of 1G()4 is valid, “and this can only be so, becauso the 
rule of the canon law had been adopted by our law ” ; and see B. v. Sali^hitry 
{Bishop). [1901] 2 K. B. 225, C.A. ; Harris v. Bullcr (1798), cited 1 Hag. Con. 
463, n. (Court of Arches) ; Rsrott v. Mastin (1842), 4 Moo. P. C. G. 104, 128. 

{^) Lxetir (Bisho]i) v. Marshall, supra ; see p. 375, ante. 

{/) 55 & 56 ^ ict. c. 32. A copy of the canons can be obtained from the 
Society for Promoting Christian Knowledge, also from the Clarendon Press, 
Oxford. 

('/) Cooper V. Dodd (1850), 7 Notes of Cases, 514, 516, per Sir H. 

Fust, D, A. ; and Ecclesiastical Courts Commission Report, xxxvi. Stat. (1661)15 
Car. 2, stat. 1 . c. 12, w’hich restored the ecclesiastical law, provided, by s. 5, that 
nothing therein contained should confirm the canons of 1640, nor any 
ecclesiastical laws or canons not formerly confirmed, allowed or enacted by 
Parliament, or by established laws of the land as they stood in 1639; see also 
B. V. Tristram, [1902] 1 K. B. 816, 830, 836, C.A. . , 

{It) The Royal Supremacy was so defined in the Oath of impos 

by stat. (1559) 1 Eliz. c. 1, .s. 9 (which was repealed bv the Statute Law 
Revision Act, 1863 (26 & 27 Viet c. 125) ). Stat. (1534) 26*Hen. 8, c. 1, whicn 
declared that the King should be accepted and reputed the only supreme hoa 
on earth of the Church of England, was repealed by stat. (1554) 1 & 2 Lhii. ' 
Mar. c. 8. s. 4, and the repeal was confirmed bv stat. (1558) 1 Eliz. c. 1, s. • 
See also 1 Bl. Com. 242 ; stat. (1532) 24 Uen. 8* c. 12 ; stat. (1533) 25 Hen. a. 
c. 21 : Articles of Religion, 37 ; Canons Ecclesiastici (1603), 2, 36; Eeugio 
DLabilities Act. 1846 (9 & 10 Viet. c. 59). See also title Coxstitutiojj^vl 
Law, Vol. VI., p. 373. 
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Buperiorities and pre-eminences, spiritual and ecclesiastical, as by sect. 3. 
any spiritual or ecclesiastical power or authority had theretofore The Royal 
been, or might lawfully be, exercised or used for the visitation of the Supremacy, 
ecclesiastical state and persons, and for reformation, order, and 
correction of the same, and all manners of errors, heresies, schisms, 
abuses, offences, contempts, and enormities were united and annexed 
to the Imperial Crown of this realm (i). The Sovereign, however, is 
subject to God and to the law, for the law makes the King [k ] ; 
and the royal supremacy is exercised in a constitutional manner 
according to law. The original contract between King and 
people (0 is contained in the coronation oath, by which the supreme 
authority of parliamentary statutes is clearly asserted (m). 


718. The Sovereign is persona sacra (a), but neither this fact 
nor the general statutory definitions of the nature of the royal 
supremacy (o) confer upon the King personally the status of a 
minister of the Word, as plainly appears from the Articles of 
Religion, by which it is laid down that although we attribute to the 
Sovereign the chief government, ^Ye give not to our princes the 
ministering of God’s Word or of the sacraments (p), but only that 
prerogative which we see to have been given always to all godly 
princes in Holy Scripture by God Himself ; that is, that they should 
rule all estates and degrees committed to their charge by God, 
whether they be ecclesiastical or temporal, and restrain with the 
civil sword the stubborn and evil-doers {q). 


But not a 
minister of 
the Woixl. 


719. By the Act of Settlement the Sovereign must join in 
communion with the Church of England as by law established (0* 
To make it clear that the Sovereign is not personally and secretly 
a Roman Catholic, he or she is required to make, on accession to 


(i) Stat. (1558) 1 Eli/,, c. 1, s. 17. Seo title Coxstitution-vl Law, Yol. \ L, 
p. 392. 

{k) Bract.lib.3,D0Actionibus,c.9.fo. 107: 1 Bl. Com. 234. As to tho position 
of the King generally, see title Constitutional Law, ^ ol. \ I., pp. 338 d 

1) See 1 Bl. Com. 234. _ , 

(m) See title Constitutional Law, Vol. YL, pp- 324, 338.^ In its present 
form this oath dates from 1088. It is administered to the Sovereign by an 
archbishop or bishop thereunto appointed by him or her and contains tho 

following question and answer; — . , 

Archbishop or bishop ; Will you to the utmo.st of your power maintain the 
laws of God, tho true profession of tho gospel and the jirotestant rdormed 
religion established by law ? and will you preserve unto the bishops and cleigy 
of this realm, and to the churches committed to their charge, all such rights 
and privileges as by law do or shall appertain unto them, or any of them . 

ICing or Queen : All this I promise to do. . , • i 

By the Union with Scotland Act, 170G (G Ann. c. 11), the Sovereign a so 
swears to maintain in Scotland tho true Protestant religion and Presbyteiian 
Church government there established (5 Ann. c. 8, s. 4). 

(n) Com. Dig. tit. Ecclesiastical Persons (A). 

(o) See stat. (1558) 1 Eliz. c. 1, s. 17 ; and p. 380, 

Qd Art. 37. “The which thing” the injunctions of Queen Elizabeth do 

most plainly testify.” . . . - rr o i-\ 

(q) Art. 37. “ Your Grace being a layman ” (stat. (1545) 37 lien. 8, a 1 < ). 

© Act of Settlement (12 & 13 Will. 3, c. 2), s. 3 (Rulfhead) ; Bill of 
(1 Will. & Mar. sess. 2, c. 2), s. 9; see title Constitutional Law, Yol. Yl., 
p. 324. 
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Ecclesiastical Law. 


Sect. 3. 

The Royal 
Supremacy. 

The King 
is supreme 
Ordinar}'. 


(founded on the Thirty-nine 
( ). Ihis declaiatioii must be in the form prescribed (h). 

r! supreme Ordinary and visitor ; but, as in 

civil mattery, he does not exercise his judicial functions in person, 
hut thiough his judges (e). He is also the “lawful authority” 
en lone in Acts of Parliament, in the absence of any provision 
01 an in eiioi judge to act in the first instance. Thus, under the 
Act of Lniformity of 1662 (d), Parliament has vested in “lawful 
autliority the power to alter the text of the Prayer Book in all 
those prayers which do in any way relate to the King, Queen, or 

* so ffinf the names may be altered from time to time 

an tteu to the present occasion. This duty is always performed 

V, Council, and orders issued accordingly (e). 

le King has power to grant certain licences and dispensations 

under the Act for exoneration from Roman exactions (/}, but has 

no geneial power to dispense from the laws ecclesiastical ((f). 

le King also visits the archbishops (/i) and receives their 

lesignations (i). An archbishop can resign to no one but the 
King (A). 


Ihe King also directs the assembling and dissolution of 

Com ocation, and has supreme authority as to the making of canons, 
and the ratification thereof (/). 

He has power to visit various places which are exempt from 
episcopal visitation, and known as royal peculiars (w), and generally 
to exercise various powers formerly vested in the Pope of Rome. 


SeUllmeut 

Law,' Vol. VI., p. 324 ; stat. (1678) 30 Car. 2, 
stat. .. Ihe form is as follows : “ I, A. B., do solemnly and sincerely in the 
lesence oi profe^fs testify and declare that I do believe that in the 
sacrament ol the Lord’s Supper there is not any Transubstantiation of the 
elements of Bread and Wine into the Body and Blood of Christ at or after the 
Lonsecratiou thereof by any Person whatsoever. And that the Invocation or 
Aaonition ot the \ irgm Mary or any other Saint and the Sacrifice of the ifass 
as ey aie now used in the Church of Romo are superstitious and idolatrous. 

. ? ®‘’R‘^nly in the Presence of God profess testify and declare that I do 
make tins declaration and every part thereof in the plain and ordinary sense of 
ie wol (18 read unto me as they are commonly understood by English l^otestauts 
wituout any evasive equivocation or mental Reservation whatsoever and without 
any ispensation already granted me for this purpose by the Pope or any other 
Authority or I erson whatsoever or without any hope of any such dispensation 
lom any Person or Authority whatsoever or without thinking that I am or 
can be acquitted before God or man or absolved of this Declaration or any part 
lereof although the Pope or any other person or persons or power whatsoever 

s oiud dispense with or annul the same or declare that it was null or void from 
the beginning.” 

(c) ^ee p. oOo, post. 

{>() «tat. (1662) 14 Car. 2, c. 4. 

(e) IboJ., s. 21. 

(/) Stat. (lo33) 25 Hen. 8, c. 21. 

n\ Rights (1 Will. & Mar. sess. 2, c. 2). 

(/i) 3 Stephens’ Commentaries, 14th ed., p. 25. 

(t) See p. 389, post. 

(A-) 1 Bl. Com. 382. 

(0 See p. 390, post. 

(wi) See p. 411, post. 
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The law ecclesiastical as well as civil can only be altered by the 
King in Parliament (n). 

721. The King is patron paramount of all the benefices in 
England (o) and has very extensive Church patronage, including the 
appointment of bishops and of deans, and the appointment to a 
certain number of cathedral preferments and benefices (p). lie 
also is the guardian of the temporalities of a bishopric during a 
vacancy, but no longer receives the profits for his own use (q). The 
King is also entitled to present to all livings vacated by reason of 
the incumbent being appointed to a diocesan bishopric in England 
or Wales (a). The King has also power in certain cases to create 
new bishoprics in certain colonies [h). 

722. The Judicial Committee of the King’s Most Honourable Privy 
Council is the ultimate court of appeal in causes ecclesiastical (c), 
but, apart from this, various powers and duties of an administrative 
nature have been conferred on the Privy Council by statute ((/), 
including a power to confirm schemes as to various matters eccle- 
siastical. Orders in Council made under such statutory power are 
published in the London Gazette, and when thus gazetted have the 
same force as if included in the statute (e). 

Sect. 4. — Constitution oj the Church into Provinces, 

Sub-Sect. 1. — Provinces. 

723. A province is the circuit of an archbishop’s jurisdiction. 
The whole of England and Wales is, for ecclesiastical purposes, 
divided by law into two provinces — Canterbury in the south, York 
in the north (J‘). The boundaries of tlie provinces have been 
adjusted by Act of Parliament (</). Each province is divided into 
dioceses {h). 


(n) The King himself is a part of Parliament (1 Bl. Com. loS). The power 
and jurisdiction of Parliament is so transcendent and absolute that it cannot bo 
conhued either for causes or persons within any bounds (4 Co. Inst. 3G) ; see 
titles Constitutional Law, Vol. VL, p. 388; Parliament. 

(o) Gib. Cod. 763. 

(p) As to bishops, see p. 396, post; as to deans, see p. 416, post; as to 
benefices falling to the King by lapse, see p. 093. post ; and as to benefices in 
the gift of the Crown, see Clergy List; Crockfoid’s Directory. 

i q) Seep. 408,po3<. 

a) R. V. Eton College (1857), 8 E. & B. 610; and see p. 408,iv()sf. 

b) See p. 483, post. 

c) See p. 511 ,;jo 5<; and see title Courts, Vol. IX., p. 4S. 

d) For example, the union of benefices ; see p. 600, post. 
c) Ecclesiastical Commissioners Act, 1836 (6 & 7 Will. 4, c. 77), ss. 12 14; 
ftnd for Orders in Council, see Pulling's Index to the London GaztUe. 

(/) See Co. Litt. 94. a. 

{g) The principal changes made since the llyformution are under stat. 33 
Hen. 8, c. 31 (1541), by which the dioceses of Chester and Man were dissevered 
^oin the province of Canterbury and united to that of York ; and under the 
Ecclesiastical Commissioners Act, 1836 (6 & 7 Will 4. c. 77), by which the 
wunty of Nottingham was transferred from York to Canterbury (diocese of 
Lincoln, now Southwell). 

[h) See Co. Litt. 94 a. 


Sect. 3. 

The Royal 
Supremacy. 

Patronage. 


The Privy 
Council. 


Meaning of 
“ province.” 
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Ecclesiastical Law. 


Sect. 4. 

Constitu- 
tion of the 
Chui'ch into 
Provinces. 

Canterbury. 


York. 


Definition of 
archbishop. 


Appointment. 


_ 724. The province of Canterbury now comprises twenty-seven 
dioceses ; namely, fourteen English dioceses founded before 
the reign of Henry YIII. (t), which are Canterbury, London, 
Y inchester, Bath and Wells, Chichester, Ely, Exeter, Hereford, 
Lichtield, Lincoln, Norwich, Eochester, Salisbury, Worcester; four 
English dioceses erected in the reign of fenry VIII (^■)— 
Gloucester (/), Bristol (/), Peterborough, and Oxford; five English 
dioceses recently erected — St. Albans (m), Truro (n). South- 
well (o), Southwark (p), and Birmingham (p) ; and four Welsh 
dioceses, all of the old foundation — St. Davids, Llandaff, 
Bangor, and St. Asaph {q). 

725. The province of York comprises ten dioceses, four of earlier 
date than Henry YIIL’s reign, namely, York, Durham, Carlisle, 
and Sodor and Man {q) ; one erected in that reign, Chester (q ) ; 
and five recently erected sees, Ripon(r), Manchester (r), Liver- 
pool (s), Newcastle (s), and Wakefield (s). 

Sub-Sect. 2. — Archlishops. 

726. An archbishop is that minister of the Word (t) who within 
that province whereof he is archbishop has, next and immediately 
under the King, supreme pow'er, authority and jurisdiction in all 
causes and things ecclesiastical (a). There are in England two arch- 
bishops, one of the province of Canterbury and the other of York (h). 
Each archbishop has his own diocese wherein he exercises episcopal 
jurisdiction, as in his province he exercises archiepiscopal (c). 

727. An archbishop is appointed by the Crown. By statute no 
man can be archbishop unless he is fully thirty years of age (d), 
but subject to this there seems to be no restriction on the I^ng s 
statutory power of appointment (c). An archbishop is appointed 


(i) See p. ;i9o, post. 

(ic) Co. Litt. 94 a; see stat. (1542—3) 34 & 35 lien. 8, c. 17, s. 3. 

(/) Gloucester and Bristol were united by the Ecclesiastical CommissioneR 
Act, 183(5 (6 (fc 7 Will. 4, c. 77), and disunited by the Bishopric of Bristol Act, 
18S4 (47 & 48 Viet. c. 66), amended by the Bishopric of Bristol Amendment 
Acts, 1894 and 1896 (57 & 58 Viet. c. 21’; 59 & 60 Viet. c. 29). 

(m) Bishopric of J^t. Albans Act, 1875 (38 & 39 Viet. c. 34). 

(rj) Bishopric of Truro Act, 1876 (39 & 40 Viet. c. 54). 

(o) Bishoprics Act, 1878 (41 & 42 Viet. c. 68). 

(p) Bislioprics of Southwark and Birmingham Act, 1904 (4 Edw. 7, c. 30). 

{(]) Co. Litt. 94, a. 

(/•) Ecclesiastical Commissioners Act, 1836 (6 & 7 Will. 4, c. 77). 

(^t) Bishoprics Act. 1878 (41 & 42 Viet. c. 68). 

(d See Articles of Eeligion, 23, 37. 

(a) Godolphin’s Eepertorium Canonicum (1687), p. 12. Godolp^n was ^ 
eminent civilian and king’s advocate after the restoration of King Charles 
(I Cl. & Fin. 529). 

(h) Godolphin’s Eepertorium Canonicum, p. 12 ; Co. Litt. 94, a. . 

(c) 1 Bl. Com. p. 380; and see “diocese of Canterbury” and , 

York” mentioned in Ecclesiastical Commissioners Act, 1836 (6 & 7 >Vul. . 
c. 77). 

(d) Preface to Ordinal; stat. (1662) 14 Car. 2, c. 4. . , \ 

fe) Stat. (1533) 25 Hen. 8, c. 20 ; B. v. Cantnhury (ArcAiw%>) (1°^ 
Jehb’s Eeport, 444; R. v. Canterhury {Archbishop), [1902] 2 K. B. o ^ 
The reasons are (1) that all archbishoprics and bishoprics of Eng 
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by royal letters missive and conge (Velire in the same way as a 
bishop who has a dean and chapter, save that the election by the 
dean and chapter has to be signified to the other archbishop and 
two bishops, or to four bishops (instead of to an archbishop only), 
for the purpose of confirmation, investiture and consecration (when 
consecration is necessary) according to the statute (/). 

728. The powers and duties conferred by law on an English 
archbishop beyond those conferred on a bishop (//) are as follows : An 
archbishop has authority to visit and inspect the bishops and inferior 
clergy of his province and to deprive bishops for notorious cause (//), 
and he sitting alone can try a bishop (i). But in the case of the 
inferior clergy the proceedings must take the due legal form directed 
by the various Church Discipline and Public Worship Begulation 
Acts, or by the general ecclesiastical law for the time being in 
force (/i). 

When an archbishop visits his province it is usual for him first 
to visit his own cathedral and diocese, then in every diocese, to 
begin with the cathedral and proceed thence as lie pleases to the 
other parts of the diocese {/), but the manner of a visitation is not 
so material as to be a ground for prohibition, as any defect in the 
manner of a visitation may be remedied by appeal (m). 

All deans and chapters are subject to the visitation of the arch- 
bishop of the province jure metropoUtico, in addition to the bishop's 
visitation (?i). 

By agreement the Archbishop of Canterbury does not visit the 
diocese of London (o). 

729. An archbishop receives the King’s writ for summoning 
meetings of convocation, and, in oliedicnce thereto, issues his 
mandate to the bishops and clergy of his province to meet in 
convocation (p). 

He is president of Convocation (in the absence of the King or his 
deputy (p)), has power (subject to an appeal to the Crown) to 


were 
donatives 


founded by the Kings of England (Co. Litt. IM a, 97) and are royal 
ives (1 Bl. Coin. JiTS) ; (2) that tho King is tlie head of the Church 
(1 Bl. (. 'om. 2S0). The bishoprics in Wales were founded by the I’rinces of 
^\ales, and became annexed to the Crown of England (Co. Litt. 97). 

(/) Stat. (loiCl) 25 lien, s, c. 20, s, 5; see ]). -UX), po.sL An archbishop is 
usually translated from another sec, so that, as a rule, then? is no consecration 
(see Godolphin’s Repertoriuin Canonicum, p. -9 ; and ii. d99, jmst). 

(!/)«eep. 400. pole ‘ 

((') 1 Bl. Com. 3S0; .see p. 407, pmt. 

p ^" 9 / V. St. J}avid'8 [liiahop) (1099), Carth. 484 ; Ef, park lUad (1S8S), 13 

Cd Yurh{Dean) (1841), 2 Q. B. 1, where the Archbishop of York was 
prohibited from summarily depriving tho Itean of York at a visitation without 
due process under the Church Discipline Act, 1840 (3 A 4 Yict. c. 80) ; SumUn 

2 Notes of Cases, 355 ; and see j). 410, pe.«f. 

, y) Gib. Cod. 957. For forms of archiepiscojial visitation, inciuiries ami 
injunctions (Canterbury and York), seo Archbishop Griinlurs Beinaiiis, I’arker 

Society, p. 121 . 

{m) Kildare {Biehap) v. Dublin {Arrhldshop) (1721), 2 Bro. Farl Cas. 179. 

J”) yh'phens’ Laws relating to the (iergy, p. 1379. 

( 0 ) (/obUVa Case (1034), Cro. Car. 340. As to peculiar.s, .cco j). 411, posl. 

(/') 1 Bl. Com. 279, 380 ; see p. 393, post. 
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Constitu- 
tion of the 
Clmrch into 
Provinces. 


Vi.sitation of 
bisliops. 


Convocation. 
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Ecclesiastical Law. 


Sect. 4. 

Constitu- 
tion of the 
Church into 
Provinces. 

Jiulicial 

duties. 


Guardian 
of the 

spiritualities. 


Lapse. 


Option. 

Other 

privileges. 

Duties on 
creation 
of bishops. 


Colonial 

clergy. 


decide as to the^ regularity of elections to convocation, and no 

mandamus will lie to compel him to admit a certain candidate to 
convocation (q). 

730. In certain cases he hears appeals from the bishops, and in 
some cases his decision is final (r). Under the Public AVorship 
Pieguiation Act, 1874, the two archbishops appoint jointly, subject 
to the approval of the King, a judge who acts as the oflBcial 
princijial of the two ancient provincial courts, and is usually known 
as the Dean of the Arches (s). 

731. The archlnshop piwddes for the ecclesiastical administration 
of a diocese during a vacancy, that is, he is “guardian of the 
spiritualities ” (as the King is of the temporalities) (Dj but when 
an archbishopric is vacant the dean and chapter are the guardians, 
not the other archbishop (a). 

He presents to livings which a bishop may allow to lapse [h). 

On the appointment of a new bishop he may name a chaplain 
for whom provision is to he made by such new bishop (c ) ; his 
“option ’’ of receiving an assignment of a benefice instead, is now 
abolished (d). 

He may retain and qualify eight chaplains (c). He is “enthroned,” 
whereas a bishop is “ installed “ {/). 

732. It is his duty, primarily, to confirm the election of bishops 
(when the procedure is by conge d'Hire)^ and to consecrate them, 
failing which he is liable to a pmmunire ip). He also is required 
to consecrate suffragan bishops [h). 

He is entitled to receive from every bishop holding office within 
his province the oath of due obedience (/'), and this oath may still be 
taken during the consecration service (/*). 

He may consecrate persons to the office of bishop for the purpose 
of e.\ercising episcopal functions elsewhere than in England, and in 
that case he may dispense, if he thinks fit, with the oath of due 
obedience to the archbishop (/). 


(7) n. V. Yorh {Archhishop) (1S8S), 20 Q. B. D. 740. 

(r) See Pluralities Act, LS3S (1 & 2 Viet. c. lOH), s. 111. 

(s) I’liblic 'Worship Peculation Act, 1874 (37 & 3S Viet. c. 85). 

(0 1 Bl. Com. 380 ; ami see p. 408, post. 

fal See p. 390, 

(/O As to lapse, see p. 590. post. 

(f) 1 Bl. Com. 381, citing Cowel. 

{<1) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), 9. 42. 

(e) Godolphin, Pepertorium Canonicum, p. 21. 

(/) Ibid. . 

in) Stat. (153, -i) 25 Uen. 8, c. 20, ss. 4, 6; B. v. Canterbury [Archbishop). 
[1902] 2 K B. 503 ; and see p. 396, /itwL 

(//) Stat. (1534) 26 Hen. 8, c. 14, ss. 3—5 ; and see p. 404, post. , 

(O The form of oath is given in the Ordinal, and is as follows : 
name of God. Amen. I, A. B., chosen bishop of the church and see of • 
juofess and j^romise all due reverence and obedience to the archbishop 
the metropolitical church of N. and to their successors : So help i^ae • 
through Jesus Christ.” 


(A-) Clerical Subscription Act, 1865 (28 & 29 Viet. c. 122), s. 1-^ 

(/) Colonial Clergy Act, 1874 (37 & 38 Viet. c. 77), s. 12 ; and see stat. (Doo/ 
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His licence is necessary in order that colonial and certain 
other clergy may officiate in his province (/«)• 

733. An archbishop is also styled metropolitan, and it has been 
questioned whether there is any diiTerence i)et\veeu the two titles. 
He is said to be called archbishop as being chief of the other bishops, 
and metropolitan in respect of the number of the cities or cathedral 
churches where the bishoprics are ” {/(). 

The Church authorities have no power to confer titles, ecclesiastical 
or otherwise ; that belongs solely to the Crown (o). 

734. The Archbishop of Canterbury has the following special 
privileges: — To crown the Kings and Queens of England (/>); to 
grant certain licences and dispensations throughout both pro- 
vinces(< 2 ), as for instance, special marriage licences (r) ; and to 
confer degrees (s). He has the special style of “Primate and 
Metropolitan of All England” {t). He is a Lord of Parliament (<0 
w’ith a seat in the House of Lords, and precedence next after 
the Eoyal Family and the King’s ecclesiastical vice-gerent 
and before the Lord Chancellor (c). He may have prelates to be 
his officers (d). 


26 Geo. 3, c. S4, repealed by Statute Law Kevisiou Act, KsTo (3S A 30 Viet 
c. 66), s. 2. 

/») Colonial Clergy Act. 1874 (37 & ;38 Viet. c. 77), s. o. 

n) Godolphin, Repeitoriiiin Canonieuin, j). 1-3. 

o) Keet V. N/mVA (l87o), 1 1’. I). 73, P. C., /»(/■ Lord Oaiun.s, L.C., at p. 73. Xt 
ecclesiastical title of honour or dignity and no pre-eminence or coercive powei 
can be validly conferred otherwise than under the authoritv or bv the favour o: 
the Sovereign (Ecclesiastical Titles Act, 1871 (33 A: 3.)' Viet.' c. o3)). Tin 
archbishoj)s arc both entitled to bo addressed or referred to as “His Grace,' 
“Primate,” “Most Reverend,” “by ])ivine Providence,” “ Hy Divim 
Permission,” “My Lord Arclibishop,” “by the grace of God, “ Futbor in God ' 
(Godol])hin, Reportorium Canonicinn. p. 13; Purke’s Peerage). “Pv Hiviiu 
Permission ” is a stylo formerly often used bv archbishops as well as bishops 
but more rarely now. 

{p) I PI. Com. 381. 

(7) «ee 8tat. (1533) 25 Hen. 8, c. 21, ss. 2, 3, 4, and 15. 

(0 See p. 701, imt. 

(«) This power is a remnant of the Papal authority reserved to the Archbishop o 
Canterbury by stat. (1533) 25 lion. 8, c. 21. As Plackstone says, The privil'-g« 
IS in prejudice of the universities” (1 PI. Com. 3S1). The arclil»isln)p nia\ 
confer all the usual degrees, witli or without examination, and on tlio laity a- 
well as the clergy. These degrees (which aie known as Lamljetli degrees, 
confer no right to memher.ship of any univer.sitv. 'Die recipient is entitled to weai 

10 acadoinic costume of the university of which the archbishop himself i> n 
member. The fees payable are heavy. 'The Lambeth degree in mcdiinin 
(un ess conferred prior'to the passing bf the .Medical Act, l.s.37 (21 A 22 Vi< t 
c. JOn gives no qualification to practise, and a jierson .--o u>itig it is liable t( 
poimlties (/61V/., Sched. A (10) ; ll. v. Mer (18t)l), 0(3 L. T. IDi). 

P) Godolphin, Repertorium Canonicum, p. 14. 

A \ V ^4 Dignities, ji. 53: Ecclesiastical Commissioner? 

• *7/ ^ c. 108), 8. 2. Godolphin, Rejiertorium. p. 13, says lie 

^ no hrst peer of the realm, but Cruise, p. 53, .savs arclibi'-hoiis and bishops an 

uot styled poors of the realm. 

fill I c. 10, s. 3, that is, when the olficc of vicc-gerent i? 

/ 1 P>*G^‘cdenco, see title Pekkage and Gthek Higmues. 

peerage, Table of Precedence. 

t«) Godolphin, Repertorium Canonicum, p. 11. 
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r.ound by 
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735. The Archbishop of York claims the special privilege of 

cro\^ QiJig the Queen Consort and of being her chaplain, but it would 

seem he is not entitled to these privileges as a matter of right, 

although he has sometimes exercised them (e). He has the special 

style of *• Primate and Metropolitan of England” (/), and has pre- 

eedence over all dukes (not being of the blood royal), being placed 

mimediately after the Lord Chancellor ( /Y He is also a Lord of 

Parliament, and by statute has his allotted seat in the House of 

Lords next after the King’s vice-gerent and the Archbishop of 
Canterbury (;/). ^ 

736. The two archbishops, wdth some exceptions (k), are of equal 
and independent position and authority ; both are alike subject to 
the King as their immediate superior. The legal decisions of one 
archbishop do not bind the other ; appeals from both are heard and 
determined by the Privy Council (i). 

An archbishop (like other bishops) is supposed by an ancient 
fiction to be wedded to his see {k). Hence by custom he 
still impales the arms of his see, his own arms taking the place 
which would ordinarily be occupied by his wife’s (1). He also drops 
his own surname and signs his Christian name and that of his see, 
using the Latin abbreviation (m). He is sued by his Christian 
name with the addition of his name of office. He is a corpora- 
tion sole with perpetual succession (n) and a seal (o). 

The archbishops are dignitaries (p), members of the King’s Most 
Honourable Privy Council, and hold other important public offices. 

737. Yhen a bishop (and it would seem also an archbishop) 
ministers in any office prescribed by the Prayer Book he is a 


(0 A petition to be granted these privileges was presented by the then Arch- 
bi^hop (l)r. Maclagnn) to the Court of Claims held previously to the coronation 
of King Ldward A’TI. But the point was not decided. Ills Majesty acce^in^ 
the suggestion of the Archbishop of Canterburj' that the Archbishop of York 
.should a.s a matter of grace be allowed to crown Queen Alexandra. The arch- 
bishop had also made a claim to act for all purposes in place of the Archbishop 
of Canterbury, if absent ; but this was likewise withdrawn : see Wollaston, C^e^ 
in the Court of Claims, p. 148: and title Constitutional Law, Vol. vL. 
p. m. 

(/) Godolphin, Eepeiiorium Canonicum, p. 14; and for the history of the 
struggle for precedence between Canterbury and York, see Makower, ‘ 
tutional llistory of the Church of England (English translation), pp* 
et 8€f{. 

(f/) Stat. (1539) 31 lien. 8, c. 10, s. 3 ; see p. 387, ante. 

(/<) tsee paragraphs 734 and 735, ante. 

[i) See Beat! v, Lincoln (Bishop), [1892] A. G. 655, P. C. 

(/:) Gib. Cod. 118. 

{!) See arms in Burke’s Peerage. ,» 

(m) Thus, the present Archbishop of Canterbury signs “Randall Cantuar, 
anti the ex-Archhishop of York signed “ Willelm Ebor.” 

(a) See title Corpor.\tions, Vol. Mil., p. 306. . , r- rta 

(o) Goilolphiii, Repertorium Canonicum, p. 27. The Ecclesiastic^ 
being now the King’s courts, all ecclesiastical ordinaries might to 
King’s arms engi’aven on their seal of office, but the Archbishop of Canterbury 
may use his own seal {ibid., p. 28). 

(p) Boiujhton V. Goushy (1599), Cro. Eliz. 663. 
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minister bound to observe the directions given to the minister in 
the rubrics of such office ( 12 ). 

An archbishop (like a bishop) has the right to veto certain 
prosecutions in his diocesan court (r). 

The vestments of an archbishop at Prayer Book services are 
the same as those of a bishop {«). These are, by ancient and 
continuous post-Eeformation custom, the rochet, chimere, and 
hoodi(h). 

738. At the present time the statutory income of the Arch- 
bishop of Canterbury is iJlS.OOO a year, and that of the Archbishop 
of York i; 10,000 a year, in lieu of their ancient revenues (c), with 
official residences. 

739. A coadjutor bishop may, under the Bishops Eesignation 
Act, 1869 (d), be appointed to assist an archbishop incapacitated 
by permanent mental infirmity. He performs episcopal functions 
only, the archiepiscopal jurisdiction devolving on the bishop of 
the province who is senior in rank (c). He cannot sit in the House 
of Lords nor sign himself by the name of the diocese. He is 
appointed by conge d'elire^ and does not necessarily succeed to the 
archbishopric (/). 

740. An archbishopric may become vacant by death, depriva- 
tion (f/), translation (/;), or resignation (i). 

A resignation must be made to a superior {k ) ; an archbishop 
therefore can resign to none but the King himself (/). The fact of 
the resignation and the date from which it is to take elfect are 
declared by Order in Council. If the terms of the Bisliops 


( 9 ) Ikdtl V. Lincoln [Bishop) (1889), 11 P. I). 1-18. 

(j) See p. 4 () 7 , 9 josL 

(a) See p. and as to post-Eeformation custom, p. 370, ante. Nc 

distinctive vestment or ornament was directed for an archbishop by either of the 
statutory Prayer Hooks of 1549, 1552 or H)b2, or the Ordinal of 1550. Hy tli( 
rubric of 1552 archbishops and bishops are coupled to;;(*tlier, and iC|uircd tc 
“have and wear a rochet.” There seems to be no lejjal uutliority hu’ the use 
now of the pre-Keformation archiepiscopal cross, and post-Keforiiiation custom 
is against it. 

(i) See p. 402, jwst. The use of the cope at Prayer Hook services died out 
nearly 200 years ago. There is no legal deci.sion as to the vestments of a bishop. 
As to custom, see p. 370, ante, and p. 402, }mt. 

(f) Eccle.siasticul Coininissioners Act, 1830 (0 & 7 Will. 4, c. 7(); Lccle.''i- 
astical Commissioners Act, 1800 (23 A 24 Viet. c. 124). 

[d) 32 & 33 Viet. c. HI. The stipend is i‘4,(l00 a year for Canterhury ami 
£3,000 a year for York. 

(e) Ibid., 6 . 12. 

(/) Ibid., ss. 3—13. As to coadjutors to diocesan bishops, see p. 405, 
2>V8t. 

M 1 HI. Com. 382. 

(h) It becomes void on confirmation to the new seo [Kvans v. Ashwith (1027), 
W. Jo. 158, 100, 102. 

[i) It heconies void on tho date fixed by Ills Majesty. 

(k) Gib. Cod. 822. 

(l) 1 HI. Com. 382. Such resignations are very rare, but an instance has 

recently occurred in tho case of Archbishop Maclagun of York. Tin; Order in 

Council made on that occasion is set out in tho London Gazette, 1908, \ol. 11., 
p. 9741. 
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Mtn Act, 1869, are complied with, an archbishop is entitled 

tk,n of the nnn ' """ one-third of the revenue of his see or 

Church into is the greater, and may have assigned 

Provinces. official residence occupied by 

— him (m). ^ ^ 


Vacancy of 
arch- 
bishopric. 


741 . "U hen an archbishopric is vacant, the dean and chapter of 
the metropolitan Church are the “guardian of the spiritualities,” 
not the King or the other archbishop (n). Their duties continue 
until the new archbishop is elected and confirmed (o) (or appointed 
by letters patent) ; they have the power of receiving presentations 
of, and of admitting and instituting to, benefices ; but cannot conse- 
crate or ordain or present to vacant benefices or confirm a lease (/j). 

During the vacancy of the see of Canterbury, the dean and 
chapter, as guardian of the spiritualities, are empowered under their 
name and seal to grant all such licences and dispensations through- 
out both provinces as may be granted by the archbishop under the 
Act concerning Peter’s Pence and Dispensations (a). 


Definition. 


Two 

convocations. 

Convocations 
and synods. 


Sub-Sect. '3. — Conrocatmi. 

742 . An ecclesiastical convocation, as now known to the law, 
is a representative assembly of the clergy (t) of a province, sum- 
moned by a mandate of the archbishop issued in pursuance of the 
King s writ in that behalf (r), for the purpose of transacting such 
ecclesiastical business as may be committed to it by the King(c), 

There are two convocations, one for the province of Canterbury, 
the other for that of York (<I). 

It is to be observed that a convocation in England differs con- 
siderably in its constitution from the synods of other Christian 
kingdoms, these consisting wholly of bishops (d), whereas with us 
the convocations are more in tlie nature of a parliament — all the 
beneficed clergy having representatives therein, wKo share with the 
bishops and other dignitaries such rights as the convocations 
possess (d). 


(w) Bishops Eesignation Act, 18(59 {32 & 33 Viet. c. Ill), made perpetual by 
stat. (187o) 38 & 39 \ict. c. 19, which latter Act, but not the former, is repealed 
by Statute Law Revision Act, 1883 (JG & 47 Viet. c. 39). sched., which schedule 
IS repealed by Statute Law Revision Act, 1898 (61 & 62 Viet. c. 22). 

(a) Godolphin, Repertorium Canouicum, p. 41 ; 2 Roll. Abr. p. 223. 

(o) Gib. Cod. 114. 

(p) Godolphin, Repertorium Canonicum, pp. 21, 40. As to guardian of the 
temporalities, see p. 408, post. 

{(i) Stat. (1533) 25 Hen. 8. c. 21, s. 15. 

(5) 1 Bl. Com. 279. Only beneficed clergy and members of chapters have 
votes. Certain dignitaries are members cx officio. 

(r) Stat. (1533) 25 Hen. 8, c. 19 ; see p. 391, post. See also Address of House 
of Commons in which the Lords concurred, 1689. 

((/) 1 131. Com. 279. For the early history of convocation, see ibid . ; 

History of Convocation, 77 — 117 ; and v. York {ArrhbUhop) (1888). -9 
Q. B. D. 740. Early in the reign of Edward III. the clergy began to assemble 
pursuant to the King’s writ in two provincial convocations for the pu^po^e o 
Lixiiig themselves and transacting the King’s business. These parliamenta^ 
convocations must not be confused (in pre-Reformation times) with the ecclesi- 
astical provincial synods which were summoned by papal legates or archbishops 
alone, without the King’s writ (see Bishop Kennett, Ecclesiastical Syuo<l®» 
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The legal position of the convocations now depends upon the 
Act of Submission of the clergy (c), by which it was provided that 
the clergy cannot assemble in convocation without the assent of the 
King, nor make canons without the King’s licence, nor execute 
any canon without his assent, and not even then if such canon 
offends against the royal prerogative, or the common or statute 
law, or any custom of the realm (/). 

743. Each convocation is summoned pursuant to the King’s 
writ, which is addressed to the archbishop, commanding him to 
call together with convenient speed, in lawful manner, the bishops, 
deans of cathedral churches, arclKKacons, chapters and colleges, 
and the whole clergy of the province, to appear before him at a 
convenient place (g). These writs are issued at the same time as 
the writs for Parliament. 

The archbishops then issue their mandates. The Archbishop of 
Canterbury addresses his mandate to the Bishop of London, reciting 
the royal writ, and requiring him to cite the other bishops of the 
province, and by tliem the rest of the clergy. The Archbishop of 


pp. 14, 149. 150), and in which the aRairs of the (’hurch were iliseussed 
and Tnanaged. These were generally h(*ld out of Parliament time [ibiil., 
p. 14), and were indifferently called synods, coTivocutions, congregations and 
councils, and the legate or archbishop retained the power to summon tlu'm 
at his pleasure down to the date of the Act of Submission (Lathbury. History 
of Convocation, p. 111). It is v^oniotimes stated that “in convocation 
(meaning thereby the State convocation) the clergy not only passed canons 
with the King’s consent, b\it taxed tlieinselves” [II. v. )(>rlc iArchl>isln>}i), siijira). 
Hut it is very doubtful whether the pre-Keformation clergy ever consiilercd 
themselves as sitting in a State convocation, when they passed canons, and 
pre-Roformution canons certainly did not require the royal assent (see 
Kennott, Ecclesiastical Synods, p. 149), though their recc])tion and use, if 
repugnant to the laws of the realm, might bo j)rohibitcd by the State (f e/ 
Convocations (1010), 12 Co. Rep. 72 ; see p. OTT, antt). It appears from the 
records, however, that Church and State business was very mucli mixed up in 
the loth century meetings of the convocation of Canterbury ; but there seems 
to bo ni) authority to prove that caiions were passed in the Slate convocation 
called by the royal writ. The assembly might well have been a State con- 
vocation under the King’s writ for taxation purposes one day, and an 
ecclesiastical synod summoned by the archbishop or puj)al legate for canonical 
purposes the following or even the same day. Tliis state of affairs came to an 
end with the Act of Submission, whereby the royal suj)r(*inacv was a(-kiiow- 
ledged (liOwis, Reformation Settlement, p. 109, s. 09). Thus, all ecclesiastical 
business became the King’s business. Canons wore tob(' made in the State convo- 
cation only, and the independent jirovincial synods ceased to meet (Kennett, 
Ecclesiastical Synods, p. 201); indeed, according to some authorities, they heca mo 
and are still “ illegal assemblies” (see Lathhurv, IIi>tory <>f Convocation, ]). 1 lo). 

Of recent yeur.s voluntary assemblies “ cognate” to the convocations calh il 
” Houses of ijnymen ” and “The Representative Church Council ’ liavo been 
formed, but, as these are unknown to the law, they ilo not come within the 
8co])e of this work, 

(0 Stilt. (lolj:i) 25 Hon. 8, c. 19. 

(/) tVt.^c Ilf ('(>nr(Hulioii8, siifira. It is thought that the Act of Submission 
and this decision do not prevent the convocations, when legally assembled, 
from discussing matters of general ecclesiastical interest or from jiassiiig 
resolutions, and this both convocations frequently <lo. Such resolutions, however, 
are not binding on either clergy or laity. Presumably it is not consideied 
“buHiness.” 

{<j) Tlie form of writ issued by Queen Victoria to tho Arebbisho]) of \ork is 
sot out in the report of It. v. York {AnfMop) (1S88), 20 Q. P. 1>. 740, 741. 
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lork sends his mandate to each bishop of his province direct 

requiring him to cite the clergy (k). During a vacancy in an 

aichbishopric the guardian of the spiritualities can issue the 
mandate (i). 


Next, in the province of Canterbury, the Bishop of London issues 
a Cl ation as provincial dean to the other bishops of the province, 
leciting the archbishop’s mandate, and citing and admonishing 

them to appear at the place appointed, and that they each of them 
in their turn shall cite their clergy (A'). 

The bishops of both provinces then issue citations to the dean to 

appear personally and the chapter by one proctor; they also issue a 

citation to the archdeacons commanding them to attend personally, 

and to secure the attendance of the clergy by the proper number of 
proctors. 


Election of 
pioctoi-s. 


Upper null 

l.owcr 

Houses. 


744. Ihe deans and archdeacons hold elections for proctors. 
Ihe piesideut of the convocation of the province has the right of 
deciding whether a person who has been elected is disqualified, and 
no mandamus will lie to compel him to admit the candidate to 
convocation (/). Non-residentiary jirebendaries are entitled to 
vote at the election of a proctor for the chapter (m). 

The beneficed clergy (which term is taken to include perpetual 
curates, but not stipendiary curates) (a) are by ancient custom 
entitled to vote for jiroctors. 

745. In each convocation there is an upper and a lower 
house (o). The upper house consists of the archbishop and the 
diocesan bishops of the province (^>). The upjier house of Canter- 
bury has now twenty-seven members, and that of York ten 
members ( p). Tlie lower house consists of deans of cathedrals, 
archdeacons, the proctors for the chapters, and the proctors for the 
])arochial clergy (q). In Canterbury the Deans of Westminster and 
A\indsor are added (/•). In York, on account of the small number 
of dioceses, the beneficed clergy in each archdeaconry elect two 


(a) Ihe form of mandate addressed by the Archbishop of York to the Bishop 
of iJurhaiu is also set out in the report of /f. v. York ( Archbishop) (1888), 
20 Q. B. I). 7-I(). 742. 

(i) W ilkins, Concilia III., 871. This was done in the year 1544 [ibid.). 

(k) For all these foi-ms, see Pearce, Law of Convocation. 

(/) J{. V. i ork (Archbishop), sujira. 

(m) Randolph v. Milmun (1808), L. E. 4 C. P. 107, Ex. Gh. ; Ecclesiastical 
Comimssioners Act, 1840 (3 & 4 Viet. c. 113), s. 51. 

(«) Ihe ro3-al writ directs the archbishop to summon the whole clergy, ^ 
lawful nmnner. Stipendiary curates have come into being since the form of 
writ was settled. Thej* have never been admitted to vote (Journal of Con- 
vocation, 1857, p. 350). Before self-taxation by the clergv was abolished, at 
any rate before stat. (1533) 25 Hen. 8, c. 19. they would seem not to have 
been wanted, as only clerical freeholders, that is, persons taxable, were suitable 
to the assembly. 

(o) 1 Bl. Com. 279. Suffragan bishops do not sit in the upper house, but ii 
elected may sit in the lower ; see Journals and Chronicles of Convocation. 

(p) See j). 384, ante. 

(7) 1 Bl. Com. 279; 2 Stephen, Commentaries, 14th ed., p. 597. 

(r) Por further details, and a complete listof chapters and archdeaconries 
represented, see Clergy List. 
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proctors (d). The lower house of Canterbury no^Y has about 175 
members and that of York about 85 members (u). 

746. The persons who have, since the Act of Submission, pre- 
sided over the whole convocation of a province— in the absence of 
the King— are the King's vice-gerent (5), the yice-gerent’s represen- 
tative (c), the archbishop of the province (who is the usual president), 

and a bishop of the province (d). . 

The president of the upper and also of the lower house is called 

prolocutor (speaker). The prolocutor of the lower house is chosen 
by that house, and presented to the upper house. Like the 
Speaker of the House of Commons, he is the intermediary between 

the upper and lower houses {^). 
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747. A convocation, when assembled, is bound by the Act of internal 
Submission, and is also regulated by a number of ancient and regulations, 
modern rules as to its own procedure if). Prayer Book services 

may be read in either convocation in Latin C/), 

748. When the Crown desires the advice of the convocations on -Letters of 
matters ecclesiastical, “ Royal Letters of Business aie issued, Lismes 
by which His Majesty states the matter or matters to be con- 
sidered, and authorises the convocation to “debate, considei, 

consult and agree ” thereon, and after mature ^ debate etc. to 
present to the Crown a report in writing (/O- Taxation of the 
clergy, which was originally the only business of convocation 
when general ecclesiastical matters were dealt with by pioym- 
cial and other synods, now forms no part of it (0 ; it being 


(fi) ‘2 Stephen, Coniinontario.s, 14th ed., p. oDT. 

(a) For further detuils, aud a completo list of chapters and uichueacomics 
represented, see I'lorgyidst. 

{h) See Collier’s Keclesiastical lli^torv. Yol. II., 11< — 

(c) See Wilkins, Concilia HI.. MKJ, sell; Lathbury, lIi>tory of Convocation, 
128. Lord Cromwell was Henry VJH.’s vice-gerent and vicar-general, but no 
successor to him was appointed ; seep. 

((/) The lii.shop of London jiresided in the Convocation of Canterbury in IbO . 
Ho was appointid by a second royal writ ; see Katitication of the laiioiisot IbOl 
by James I. tllomilies etc., 1810 ed., j). olO). 

(e) fSee 4 Co. Inst., 022. , • , . i .i . 

( f) It also has a terminology in some cases peculiar to it>elf, but appanuitl} 
chiofly founded on that of Parliament. Thus the s])eaker is i>rolor,dnr, an 
adjournment a coiitiniuitwn. Kennett says tlio terms (usod lor " ros(/lution> ) 
•jritvamiiiu ileri and artirnhi rff'oriiiafioni.i are terms of tlie State comocation. 
not of 

prayo. W \/***4WWV'* «*%#*» - - . . 

" we who according to the ()rd<T of our Holy Reformation have deliberatel> 

and with good reason renounced tlie errors, corniidioiis, and .super^tilions, 
as the Papal tyrannv which onco prevailed”; see h'nnx Pn'Hia J»iiti>li 
Mu.seum “O ilHi. c. 01.'” 

('/) Stat. (1()()2) 14 Car. 2, c. 4, s. IS. p 

(A) For forms, see Cardwell, History of (’onferonces. p. 44.>; (.hiomdo o 
Convocation. Lower House, Canterbury. lsT2. p. 240; and Joyci*. History ol 

Convocations, p. 142. , • i 

(r) Self-taxation bv tho clergy was discontinued about the year l()fio bya 
verbal and whoUv informal agreoment between Archbishop Slieldoii and Lord 
Clarendon {It. v. )W/.- (ArcIMo,,) (ISSS). 20 U. R. 1>. . 10 : .dat. (IbOO) lo 

Car. 2, c. 10) ; and thus tho original raison d'ttrc of iho convocations disaiipeaied. 


aininavleri and artiiula rr format ton is are lerms oi 

of the synod (Feelesiastieai Synods, ji. lOS). Conyoeatioii also has a special 
’or whicli is never to be omitteil and which contains tlie lollowing pa'nage . 
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advantageous to include the clergy in the 

other ' h2" Commons, and to allow the? on the 

did nnf^ f ’ ‘ of Parliament-a privilege that 

Imt ^ ‘f'o convocation! have 

on ceased to exercise any legislative power (Z). 

of appeaUm)' convocation is not entitled to act as a court 


sin!! tte^lct°of f convocations, 

laity. ?inee tne Act of bubmission, bind m re ecclesiasticd all the clergy, 

including, it would seem, curates who have no votes (n), but they 

do not proprio vigore bind the laity (o). 

memberl^^ t> pi'osent convocations being the successors of the pre- 

f ® convocations, their members are possibly entitled 

0 tne beuefat of privilege from arrest or molestation in “ coming, 
or returning,” in the same way as members of Parlia- 
ment (p), although the reason for the grant of the privilege no longer 

6XlStS (^)* 


’lom 166o to 16S8 the meetings were merely formal. In 1688 activity revived, 
e ersot business being issued in 1689, and continued till 1717 , after wWch, 
"ing to the tiu-bulent behaviour of the lower house of Canterbury, no business 
was placed before the convocations for about 150 years. After ltl7 they were 
I egulaily summoned and assembled, and passed complimentary addresses to 
the Crown, but were at once prorogued. There were, however, occasional 
discussions as m 1741, 17-42. and 1847. In 1861, for the first time after the 
interval, the Crown a^ain conferred on the Convocation of Canterbury a licence 

these, although drafted, were never confirmed, and shortly 

alter, the same licence was given to the Convocation of York. In 1872 royal 
business were granted by ()ueen Victoria for the discussion of the 
1 itual Commissioners’ Final Report, yince then much business of a deliberative 
c laiactor has been done by the convocations, and canons have been passed and 
con limed by the Crown ; hut these latter have up to the present been only for 
the purpose of bringjiig the canons of 1603 into harmony with the statute law 
(see Journals of Convocation). Rishop Burnet says, “no business can be 
undertaken m convocation unless it has been specially proposed to them by 
royal licence ” (History of liis Own Time. Vol. V., pp. 202, 254). 

(k) yince 1665 ; see p. 393, a»te. 

(0 2 Stephen, Commentaries. 14th ed., p. 522. legislative power is now 
vested in I’arliament ; see p. 383, ante. 

(m) lie Gorham v. Exeter {Bishop) (1850), 5 Exch. 630. where stat. (1532) 24 
lien. 8, c. \2y s. 9, was held to be repealed by stat. (1533) 25 lien. 3* c. 19* 
Appeals in all cases, whether they touch the Kin" or not, now lie to the King i 

Council (til’d., at p. 677). ' 

(ti) Middhion v. Crofts (1 736), 2 .\tk. 650, 669, on the principle of parliamentaiy 
elections, as to which Lt)rd Hardwicke says it is impossible for all to join and, 
therefore, our constitution has fixed it in the more worthy, who have a right to 
bind the rest ; hut Sir E. Coke says the clergy are all bound “ for this that 
they all either by representation or in person are present ” {Case of Conrocafitwi* 
(1610), 12 C’o. Rep. 72, 73), which was no doubt true in his day; see p. 392, 

(o) Middleton v. Crofts^ supra ; and see p. 379, avte. 

OO (1429) 8 lien. 6, c. 1. See title Parlia-mext. 

( 7 ) ■f'he jirivilege is said to have been granted after the clergy in the State 
Convocation had shown their readiness to grant subsidies to the King (Lathbury, 
History of Convocation, 93). They were thus performing duties in a quasi- 
parliament— duties which Parliament itself now transacts. Bishop Kennett 
says the statutory protection extended only to Parliamentary convocations 

(Ecclesiastical Synods, p. 150). 
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751. A convocation is prorogued or dissolved hy Royal writ sfxt. 4. 
addressed to the archbishop, who in obedience thereto issues liis Constitu- 

inandatetothelikeeffect(a). Churching 

A convocation has also been considered to be dissolved by 
the demise of the Crown (5), and also by the dissolution of 

Parliament (c). 


Dissolution. 


Sect. 5.— CoHSfi/iHio/i of the Church into Dioceses. 

Sub-Sect. 1.— T/ie Diocese. 

752 A diocese is a legal division of a province and the circuit Definition of 
of a bishop’s jurisdiction: it is divided into archdeaconries, each 
archdeaconry into rural deaneries, and each rural deanery into 

PQTlsllBS (fO 

The boundaries of the dioceses have undergone many alterations, noundarie.. 
both in ancient and modern times, necessitated by the cieation of 
new dioceses, the suppression or union of old ones, and the transfer of 
districts from one diocese to another. The most important changes 
since the Reformation have been made in the reigns of Henry \ III. (c) 
and Queen Victoria (./'), and new sees continue to be founded from 
time to time, a separate Act of Parliament being passed on each 
occasion. When portions of a diocese are transferred, jurisdic- 
tion over them goes to the bishop and ecclesiastical courts of the 

diocese to which they are transferred Cj). 

Certain portions of dioceses, called peculiars, are, except for certain Pccuhar.. 

purposes, exempt from the bishop's jurisdiction {h). 


(o) For forms, see Tearoo. Law of Convocation, p. 100 ; C ironicleof Coiuoc.i- 
tion. 1S74, cited in Joyce, History of Conyocations. p. 1 iS. i lo 
recites that “by the' advice of C)ur Council We have thonjjht lit that the 
present Convocation be this day dissolved. ’ and commanding the aic i »i> lop o 
dissolve or cause it to bo dissolved, and to signify on Ills Mujestj s pai 
all the clergy that they be intent and obedient to this coniinaiul. 

(/>) Lathbiiry, History of Conyocation, p. dTJ. This was forinm- y tlio rule as 
to Parliament, and, as'in other matters, the eonyocations toHowei 1 arhanunt. 
Since 1707 the rule as to Parliament has been changed and 1 ailiamnit 
continues to sit after the demise of the Crown (.Succession to tl.o Umvn ac r 
1707 (6 Ann. c. 41), s. 4; Representation of the l‘e<.ple Act. ls(», [AO A 
Viet. c. 102), s. 51). Although no correspomling Acts seem to liavo been l'‘.‘^-^‘ ' 
in tho case of the convocations, convocation continued to ^lt aitrr t lo cm t > 

Queen Victoria. . ^ 

(c) This seems to be in accordance with the ancient custom o ton . 

lion, and if so the rule cannot be changed witlioiit an Aet of .a i.nin n . • 

opinion to the contrary was exjnessed in 1040 (in very triuiiou.- ^ ' 
convocation sat after the dissolution of rarliaim'ut, and i)asstMl s^eNen ■ ’ 

which have, in consequence, ever since been held to he of no bim "'r _ ’ 
were declared to be so by stat. (1001) 10 Duv. 2. st. 1, e. 1- . s-oe p. <> . 

and /L V. r..r/;{Arr/<5fs/.op) (lOHS), 20 Q. !’*• 1*. 747. . .I'iil .i 

(d) Co. Jjitt. 5)4 a ; Ecclesiastical t'ommissioners Act, 1^'>> 1 ^ ‘ 

c. 77). For the names of the dioceses as they exi^t at juesen , se • j.o. 
uiite. 

'e) See p. im, note. 

[/) See p. 3S4, r - av ii j .. r Ki- 

(y) Ecclesiastical Commissioners Act. 1^00 (<> & • “j’l' 

Ecclesinslical Jurisdiction Act, 1S47 (10 'X II A ivt. c. .'^). ton i i 

Expiring Laws Continuance Act. 

(/i) As to peculiars, see p. 411, 
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Sect. 5. 

Constitu- 
tion of the 
Church into 
Dioceses. 


Defioition 

bishop. 



Ordinary 
and prelate. 


Sub-Sect. 2.— Bishops. 

(i.) Bejinition and Qualijicaiions. 

is a legally ordained minister of the Word 
appointed by the Crown, who, under the supremacy of the Crown 
and the supervision of the archbishop, is “ chief in superin- 
tendency (i) in matters ecclesiastical within a diocese. 

A bishop is also called “ Ordinary ” in some Acts of Parliament, 
as having ordinary jurisdiction in causes ecclesiastical (k), “ imme- 
diate to the King ” (/). He is also called “ Prelate ” (m). 


Qualifica- 

tions. 


754. Ko man can be a bishop unless he is fully thirty years 
of age (h), and duly appointed and consecrated according to the 
statutory rules (o). He must be a godly and well-learned man, 
and has to be vouched for as such by two bishops (p). He must be 
able to say that he is truly called to this ministration according to 
the will of our Lord Jesus Christ and the order of this realm. 
Also that he is persuaded that the Holy Scriptures contain 
sufficiently all doctrine required of necessity for eternal salvation 
through faith in Jesus Christ, and that he is ready to drive away 
all erroneous and strange doctrine contrary to God’s word (a). 


(ii.) Appointment. 

By Crown. 755. The Kings of England were anciently the founders of all 

the bishoprics in England; so also the bishoprics in Wales, which 

ere founded by the Princes of Wales, became annexed to the Crown 
of England (b).^ Hence all bishops in England and Wales are, in 
all cases, appointed by the Crown ; in other words, bishoprics are 
royal donatives (c). The King appoints bishops in two ways : (1) by 
royal letters patent, (‘2) by royal letters missive and conge d’Hire{d). 

Proceduie. 756. After the King’s assent to the election has been signified 

to the archbishop of the province, the latter subscribes his Jiat 
confirmatio, giving commission, under archiepiscopal seal, to his 
vicar-general to perform all the acts requisite for perfecting the 

(i) Godulphin, Eepei-torium Canonicum, p. 23. 

(k) Ibid., p. 2.L In the civil law, from which the word is taken, ordinarius 
signifies any judge authorised to take cognisance of causes suojurSt 
not by way of deputation or delegation. 

(/) Ihifl., p. 32. 

fm) See stat. (lo23-4) 17 Edw. 2, st. 2, c. 14. 

(«) Preface to Ordinal (stat. (loOO) 3 & 4 Edw. 6, C. 12; stat. (1552) 5 & ^ 
Edw. G, c. 1 ; stat. (1GG2) 14 Car. 2, c. 4). By the Roman canon law this rule 
a])plied to all presbyters (except in emergencies), thirty being the age at which 
our Lord was baptized and began to preach (Dist. 78, c. 3). 

(o) yee following paragraphs. 

(p) Ordinal, which is statutory under stat. (1662) 14 Car. 2, c. 4, “Most 
Reverend Eather in God, we” (that is, two bishops) “present unto you this 
godly and well-learned man to be ordained and consecrated bishop.” 

f«) Ibid. 

(b) Co. Litt. 94 a. 97 ; stat. (1350-1) 25 Edw. 3, st. 4 ; stat. (1390) 13 Bic. 2, 
st. 2, c. 2 ; stat. (1532) 24 Hen. 8, c. 12 ; stat. (1533) 25 Hen. 8, c. 20. 

(c) Godolphiii. Repertorium Canonicum, p. 24 ; 1 Bl. Com. 378. 

{(I) Tor the methods of appointment, see title Coxstitutionai Law, VoL YL? 
pp. 395-8. 
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confirmation (e). The vicar-general, in the archbishop’s name, 
issues a citation, summoning all opposers of the election to make 
their appearance at a certain time and place, then and there to oner 
their objections, if they have any(/). At the time and place 
appointed the proctor for the dean and chapter exhibits the royal 
assent and the commission of the archbishop to the vicar-general, 
who accepts the same ; then the proctor exhibits the proxy from the 
dean and chapter, presents the elected bishop, returns the 
and desires that the opposers may be thrice publicly called ((/); 
which done (/t), and their contumacy accused, he desires that, m 
pmam contumacia, the business may proceed, which is ordered in 
writin" by the vicar-general. Then the proctor presents a 
summary petition, which states the whole process of election and 
assent, and desires that a time may be assigned him to Pjove U, 
which the vicar-general admits and decrees (i). After this, the 
proctor again exhibits the royal assent, with the elected bishop s 
assent, and the certificate to the archbishop, desiring a time 
to be presently assigned for final sentence, which the vicar- 
general decrees. Then the proctor desires that all opposeis may 
again be thrice publicly called ; which done, and none appearing 
or opposing, they are pronounced contumacious, and a decree is 
made to proceed to sentence by a schedule read and subscubed by 
the vicar-general. Upon this the bishop takes the oaths of allegiance 
(formerly of supremacy), against simony, and of obedience to t le 
archbishop. After this the vicar-general reads and subscribes 

the sentence (A-). . ... i - i 

Next after the confirmation follows the consecration of the elected 
bishop in obedience to the King’s mandate, which is solemnly done 
by the archbishop with the assistance of two other bishops (/). 
The consecration must be in the statutory form, otherwise it is 
apprehended that it is invalid (m). 

(c) Godolpbiu, Repertorium Canonicum, p. ‘25. 

(/) As to what objections can be sustained, see p. 398, post. The appari • 
general calls the opposers by a process called “ triple proconisatiou. i 
usually takes place in the province of Canterbury, at the Church 1 ouse, 

Westminster. , , , ■ i \ 

((/) As to what objections can bo taken, see A*, v. CauUrOiiri/ isup), 

[1902'! 2 K. B. 503 ; and p. 398, post. 

'Jt) See note (/), supra 
.in, K< 
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Consecration 


(0 Godolphin, Repertorium Canonicum, p. ‘25. , th* 

\k) n. V. Canterbury (Archbishop), Jlampdtu^s {Dr.) Case (Ih-iS . Jebb ^ b 
79. Godolphin, Repertorium Canonicum, pp. *25, 20, says the Dean o 


Arches subscribes the sentence. 

[l) Godolphin, Repertorium Canonicum, p. 20. 

(m) Thus, at the beginning of (iueen Elizabeth’s reign there was a do bt 
whether the statute had been duly complied with in the case ol certain k 

of the Reformed Church, so a continniiig Act was passed which enac ec ^ 
persons consecrated or ordained according to the coiihrmed forin.^ loi ( 
very deed, and also by authority of the Act declared and enacted 
should bo, archbishops, bishops, priests, ministers, and deacons, and n^tiy 
made, ordered, and consecrated, any statute, law, canon or other , 

contrary notwithstanding (stat. (1500) 8 Eliz. c. 1 ; statiitorv ^ 

see stat. 28 Hen. 8, c. 10, A. 3. This dues not aiTect the yie>tion as t 

whether persons ordained by non-episcopal forms were valid inini> * 

hold livings, only whether persons ordained under the statutoij oi mas wo 

validly ordained. 
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S cot ^ 1-k. 

Constitu- holy dawT””^ Sunday or 

tionofthe ^ 

“ the statute (a) of any examination 
Diodes. 01 inquiry by the archbishop, who is directed to confirm the 

Fitness of election within a period of twenty days (i), nor does the statute on 

bishop-eieet. J 16 face of it in terms contemplate or directly or indirectly suggest 

that the ai;chbishop can in any way question the fitness of the 
person nominated by the Crown, unless such power is involved in 
the use of the word “confirm ”(f), hence the archbishop is merely a 
ministerial agent, and has no general right of questioning the 
fitness of the Kings nominee (d). Further, the archbishop is not 
compellable by mandamus to consider objections in order to inform 
his mind as to the fitness of the bishop-elect (e). 

Objections to wco v i • i- , , , 

contirmaiioii. • Oo. i>o Objection Can be taken to a bishop-elect, in answer to the 

tuple preconisation in the confirmation ceremony, on the ground 
of heies}' or unsoundness of doctrine, and no mandamus will lie to 
compel the archbishop to hear and determine objections of that 
nature (/). Objections are only allowed on two points, namely, 
that the election had been defective in some matter of form, or 
that the person presented for confirmation is not the person on 
whom the choice^ of the Crown had fallen. Such objections, if 
veil founded, entitle the archbishop to rectify any informality in 
the form of the election, under the peculiar power which he 
has to supply the defects, whatever they may be, in the elec- 
tion (r/). If any person has any other objection to make, or thinks 
the choice of the Crown erroneous, it is his duty to apply at an 
earlier stage than confirmation. He should petition His Majesty 
not to issue his mandate for the confirmation {h). The archbishop 
has jurisdiction to issue a citation requiring objections to be delivered 
before the confirmation, and he may consider such objections at a 
meeting in chambers prior to the confirmation (i), but it is doubtful 
whether the strict form and order of the proceedings, which have 
been in use since 1534, can be departed from (A-). 


(h) Ordinal. 

(a) Stut. (1533) 25 Hen. 8, c. 20. 

(5) The penalty for failure or refusal to confirm is a prctmuuire (ibid; 
s. 0). 

(c) Jl. V. Canterburi/ (Archhishcrp), [1902] 2 K. B. 503, per Lord AlvERSTONE, 
C.J., at p. 5-10. 

(d) Ibid. 

(e) Ilnd., at p. 539. 

(/) Ibid.., per IV RIGHT, J., at p. 562 ; R. v. Canterhurif (Archbishop) {1848], 
Jebb’s Eeport ; Temples (Dr.) Case (1869), Times, ‘December 9, 1869; 
Moiudatjues (Dr.) Case (1629). 6 State Tr. (x. s.) 427, n. (b). 

(y) It. V. Canterbury (Archbishop), supra, per ChEPPS, K.C., Vicar-General, at 
p. 510. 

(h) Temple's (/>r.) Case, supra, per Sir Travers Twiss, Vicar-General. 

(0 It. V. Canterbury (.Archhishop), supra. 

(k) See Mountayue's (Dr.) Case, sujrra, per Sir Henry MARTEf, Dean of 
the Arches, who thought not (at p. 428) : “Since 25 Hen. 8 we proceed 
in a strict form of which he (the Vicar-General) hath a copy and from 
which he doth not swerve and this doth differ from the canon law etc.’ » 
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759. If the King appoints by letters patent (1), then his nomina- 
tion and presentment is made to the same archbishop or bishop as 
in the case of the signification of an election by the dean and 
chapter (?«), and in like manner he directs the consecration of his 
nominee under the penalty of aprcemunire (n). 


Sect. 5, 

Constitu- 
tion of the 
Church into 
Dioceses. 


760. The archbishop issues his mandate to the archdeacon Installation, 
of his province to instal the bishop elected, confirmed, and 
consecrated. The bishop (or his prosy, which is usual) is intro- 
duced by the archdeacon, in the presence of a public notary, into 

the cathedral church, on any day between the hours of nine and 
eleven. He first declares his allegiance to the King (o), and then 
the archdeacon, with the canons, accompanies the bishop to the 
choir, and places him in the episcopal seat, pronouncing the 
customary formula (p). After the divine service proper for the 
occasion, the bishop is conducted into the chapter-house, where 
the archdeacon and the canons acknowledge canonical obedience to 
him ; and the public notary, by the archdeacon’s command, records 
the whole matter in an instrument, to remain as authentic to 
posterity (q) . 

761. The bishop is introduced into the King’s presence, to do Homage, 
his homage for his temporalities or barony, by kneeling down and 
putting his hands between the hands of the King, sitting in his 

chair of state, and by taking a solemn oath to be true and faithful 
to His Majesty, and that he holds his temporalities of him (/■). 


762. Translation is the transfer of a bishop from one see to Translation 
another. "When the appointment is by conge d’dire, the former see 
is not void by the election to the new one, until the election is 


contrd, Tempk'siDr.) Case (18C9), Times, December 9, 18(59, per Sir TuA^^i:KS 
Twiss, Vicar-General : “There has been no statutory sanction given to 
these forms. They are not obligatory U])on the archbishop, lie has been 
pleased to adopt them, and the practice for three centuries has been to use 
them*’ ; compare Jl. v. Cauterbary [Archbishop), [190*2] 2 K. B. o03, ptr Ciui’l’s, 
K.C., Vicar-General, at p. o09. But the ancient decrees, ordinances and con- 
Btitutions of the canon law were, as stated in stat. (loin) -17 lion. S. c. li, 
utterly abolished, and became frustrate and of none etl'ect by stat. (1 j.'58) 2o 
Hen. 8, c. 19, s. (3, and the contrary thereunto, that is, new forms of confirma- 
tion were drawn up at the Befoiinatioii and used and put in practice by the 
archbishop, and have been continuously used ever since. On the question of 
ancient post*Reformation custom becoming part of the common law of the realm, 
see p. 876, ante, and the illustrations there given. It would seem that Sir Henry 
Martin is right. 

il) See title Constitutional Law, Vol. Yl., pp. 395, 397. 

(m) Stat. (1533) 25 Hen. 8, c, 20, 9. 3. 
in) Ibid., 8. 6. 

{e)/Wd., 8. 5. 

^ (p) See Godolphin, Repertorium Canonicum, p. 26. A bishop is said to bo 

installed, whereas an archbishop is enthroned ; see stat. (1533) 25 Hen. 8, c. 20, 
s* 0« 


(7) Godolphin, Repertorium Canonicum, pp. 26, 27. 

{r) Ibid., p. 26. Statute of Westminster II., 1285 (13 Edw. 1. c. 12). 

tertam fees are payable on doing homage. As to fees generally in connection 

with the appointment of a bishop, see title Constitutional Law, Vol. VI., 
p. 398. * 


400 


Ecclesiastical Law. 


SECT 5. confirmed by the archbishop (s). On a translation there is no 
Constita- consecration (t). 
tion of the 

Church into 763. Bishops pay first fruits and tenths («), but their ancient 
Di oces es, ad Kuorem pajnients have been commuted into an annual pay- 

First fruits (^)» which is to be made at such times and in such manner 

and tenths, tenths Used formerly to be paid (b). 


Powers and 
duties. 


(iii.) Poicers, Duties, and Privileges. 

764.^ The chief powers and duties of a bishop are : Performing 
the duties of a minister of the Word (c), ordination of priests and 
deacons (d), confirmation of baptized persons (e), confirmation, 
consecration, and investment of bishops (/), consecration of 
churches (g), visitation and correction of the clergy (//), institution 
or licensing to benefices (0, licensing of curates and settling their 
stipends subject to the statutory rules (/c), appointing chancellors (/)» 
honoraiy canons (w(), and other officers, collating to livings in his 
gift and otherwise exercising the episcopal patronage, acting in 
certain case.s as an ecclesiastical judge {«), granting marriage 
licences (o) and certain dispensations. 

A bishop has a right of presenting to a benefice which a patron has 
allowed to lapse (p) ; he can retain and qualify six chaplains (q), may 
Keep a secretary, whose fees are in some cases regulated by law(r), 


(s) Prans v. Askirith (1627). W. Jo. 158. 

(f) Godolpliin, Kepertorium (’anonicum, p. 29. Certain fees are payable on 
translation, iho fees paid by the late Archbishop Magee on bis transhdion to 
' to £578 G«. Tlie fees and charges ])ayable by a newly-made 
m>ho]) of one of the ancient sees in respect of his appointment amount to from 
£ HiO to £()()() (Stamp Act, 1891 (51 & 55 Viet. c. 39), Sched. I). On a grant of 
Jetteis patent under the Great l>eal of a rongr d'elire, or of the royal assent to 
01 presentation of any person to be archbishop or bishop, or of or for the resti- 
tution of the temporalities of any archbishop or bishop, £30 is payable. There 
are also certain staiiip duties payable. 

00 For description of these, see p. 779, post 

W f l^i® payment is £l 17s. 6d. per cent, on the present annual income of the 
see (il for first frtiits and 17^. 6^/. for tenths) ; for example, the Archbishop of 
( anterburv pays £281 6s. in respect of his income of £15,000 a year, and the 
others less in proportion (Order in Council of November 27th. 1852; London 
Gazette. 1852, p. 3667). 

{b) Ibid. 

(<’) See p. dOl, post, and Head v. Lincoln (Bishop) (1889), 14 P. D- 148. 

(d) pp. ^01, *,40^ 

(e) See p. 6SS, post. 

(/) pp. 396 (t seg., ante, 
ig) See p. 728, post 
[h) See p. 409. j>o3t. 

(«) See p. 6(U, post. 

(/.•) See j). 638, post. 

(0 See p. 412, post. 

(m) .8ee p. 433, post. 

{n) See p. 499, jiost. 

(o) See p. 701, post. 

( /») See p. 590, post. 

(v) Godolj)hin, Pepertorium Canonicum. p. 32. , 

(r) Orders in Council dated December 10th, 18{>5, and June 2nd. 1908 (Do°d®^ 
Gazette of those dates), under Ecclesiastical Fees Act, 1867 (30 & 31 
c. 135), s. 1 ; Statutory Piules and Orders, 1895, p. 158; Pluralities Act, IW 
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and is entitled to receive from the clergy the oath of canonical 
obedience (a). 

765 . A bishop must be a shepherd to the flock of Christ {h). 
It is his duty to instruct the people committed to his charge out of 
the Holy Scriptures, and to study them himself and to be prepared 
to oppose all erroneous and strange doctrine (b). He must also 
lead a sober, righteous, and godly life, and punish all that are 
disobedient or criminous within his diocese (c). 

766 . Only a bishop can ordain priests or deacons (d). In 
ordaining the bishop has an absolute discretion (except as to 
certain statutory qualifications of the candidate (e) ). He need not 
hold an ordination at all unless the supply of clergy is running 
short (/). If he ordains a person either deacon or priest when 
there is no proper vacancy, that is, “ no certain place where he 
may use his function,” the bishop is liable under the canons of 
1604 for the maintenance of the ordinee (g), 

767 . The ancient rule is that bishops should reside within their 
dioceses (h ) ; and they are liable to penalties for non-residence by 
the general ecclesiastical law(i). It was, however, considered 
that, while inhabiting their London houses, they were residing in 
their dioceses, and capable of there transacting diocesan business {k). 
It has been doubted whether this privilege still exists (/), but in 
any case it is personal, not local, and does not attach if the property 
passes out of the bishop’s hands (m). 


(1 & 2 Viet. c. 106), 83.47, 131 ; also Public Notaries Act, 1801 (41 Geo. 3, c. 70), 
s. 14. 

(a) As to the meaning of this oath, see p. 406, post ; see also Clerical Subscrip- 
tion Act, I860 (28 & 29 Viet. c. 122), s. 12. As to the bishop’s oath of 
canonical obedience to the archbishop, see p. 386, ante. 

{h) Ordinal ; stat. (1662) 14 Car. 2, c. 4. 

(c) Ibid. As to the bishop’s power to punish offences, see p. 534, post. 

(d) Stat. (1662) 14 Car. 2, c. 4, ss. 10, 11. 

(e) As to age etc., for which see p. 549, post ; for the bishop’s powers as to 
ordaining clerg)' for service elsewhere than in England and for the admission of 
clergy ordained out of tho realm, see p. 553, post. 

(/) As to ordination, see further, p. 549, post. 

( 5 ^) Canon 33, which is declaratory of the common law continued at the 
Reformation, being founded on a decree of the Lateran Council, 1 179, which was 
promulgcd by Archbishop Hubert Walter ’s canons at Westminster (canon 6) 

(Johnson, Ecclesiastical Law). A stipendiary curacy from 
which the holder is liable, in certain events, to summary dismissal, can hardly 
be regarded as a certain title from which he may derive the necessaries of life. 
As, however, it is believed that no proceedings have been taken under this 
ancient rule for a very long time, the onus prohondi will lie on the plaintiff and 
It will rest with him to show that this common law usage is not now obsolete ; 
seep. 375, a/ifc; A. v. Canterbiiru (Archbishon) (1848), Jebb’s Report, per Lord 

Lbnman. at p. 488. 

<at p. 28. 

41^ f iNi ’ ' uiiuciiug mill; jm y ijiciii; oi belonging to 

e see of Ely may be made in the new episcopal residence, Ely House, Lover 

rA^<aV (1541) 33 Hen. 8, c. 31 (Chester Bishopric Act). 

jU Stephens, Laws relating to the Clergy, p. 160 ; Ikirion v. Wells, supra. 

1^'*' on residence of ijishoiis, see Stephon.s, Laws relating 

to the Clergy, p. 159; Lynd. 130, 67 . 

H.L.— XI. D D 
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402 


Ecclesiastical Law. 


Sect. "), 

Constitu- 
tion of the 
Church into 
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Ornaments. 


768. The vestments of an archbishop or bishop required to be 
used in church are the rochet («), chimere (o), and (if a graduate) 
university hood (p). The distinctive vestment of an archbishop or 
bishop is the rochet(( 2 ), sometimes called the “episcopal surplice" (a). 
It has large sleeves of fine linen, usually termed “ lawn sleeves’^u). 

The mitre, episcopal ring, and gloves were not retained in 1549, 
and, upon the principles of the Privy Council decisions, are illegal (/>). 


(^') “Timicain ex lino byssino manicatam laxamque quae paululum infra 
genua dimittitur, sunumt ” (Dean Durel, Vindiciae (1669), p. 125). Dean 
Durel (who flourished 1625—1686) says : “ The dress of the bishops is different 
from that which the Koman bishops use . . . for having laid aside the gown 
which is their usual outer dress, they put on a loose fitting tunic, with 
sleeves of fine linen {Hno hijssiuo)^ which falls a little below the knees, and oyer 
it they put on another garment entirely made of black silk {holosericam), which 
is without sleeves and open in front so that the lawn sleeves and the lawn tunic 
itself may be seen in front.” The pre-Eeformatiou rochet appears to have been 
a sleeveless surplice ; see Lynd. 252. 

(o) The chimere is a kind of sleeveless coat of black silk, worn over the rochet 
and open in front [anterius aperta) (Dean Durel, Viudiciae, p. 125, see note (h), 

I’or illustrations of the early post-Eeformation use of the chimere, 
see Tomlinson on the Prayer Book, p. 121, and compare pp. 149, 164. The 
bishop’s rochet and chimere are colloquially called “magpie” {ibid.). 

(p) The inferior clergy are definitely directed to do so by Canons 25 and 
o8 of 1606. Bv Canon 74 the archbishops and bishops shall not intormitto use 


cope by bishops . 

and collegiate churches when administering the communion on certain occasions 
(see Advertisements of 1566 and Canon 24), which was never generally adopted, 
(lied out altogether about 200 years ago. The question of cope wearing was not 
before the court in lltbhcrt v. iVre^as (1871), L. E. 6 P. G. 605, or Ridsdale v- 
Clifton (KS77), 2 V. 1). 276, V. C., and it is doubtful whether the dictum in 
latter case that the cope was legal up to 1662 (on the occasions above r0feiTe<j 
to) would be construed to mean that it is now legal, in the face of the general 
custom to the contrary. Copes have by ancient and continuous custom been 
worn by bishops and other clergy on State occasions, for example, at coronatwns. 

(7) By the present ordinal (which forms part of the Prayer Book 
stat. (1662) 14 Car. 2, c. 4) the rubric (which is statutory {i5i<f-)) directs 
elected bishop to be “vested with bi.s rochet” and subsequently to put on 
“the rest of the episcopal habit.” The latter rubrical direction, by ancient an 
continuous post-Eefonnation custom, has for over 300 years been taken to mean 
the chimere. As to the effect of ancient and continuous custom, see Ridsdalt . 

C7t/te« (1877), 2 P. D. 276, 661. P. C. -n 1. tfi3 

(a) For example, in Parker s Eegister ; see Tomlinson on Prayer * 

(5) These ornaments are not mentioned in the Eubrics of the First . 

Book of Edward VI. (1549) (2 & 6 Edw. 6, c. 1), nor in the ordinal of , 

(6 & 4 Edw. 6, c. 12), nor in any subsequent rubric. Not bein^ ^^wrna- 
in the First Prayer Book, they are not included among lawful ohuren _ , 

meuts under the “Ornament's Eubric”; see Liddell v. Weeierton 
W. E. 470 ; Martin v. Mackonochie (1868), L. E. 2 P. C. 665 ; Hebbertv^^rc^' 
supra ; Uvhdale v. ('li/ton, supra. Section 16 of stat. (1558) 1 L • • ' 
which Act forms part of the present Praver Book of 1662 (1 o. -* ® 

'ar. 2, c. 4), has given rise to a great deal of controversy (see p. 
he last-named case when considering the question of the vestments to 
by the parochial clergy the Privy Council stated that they did 
opinion as to the vestures proper to be worn by bishops, as to ^For 

considerations might arise (see RUlsdah v. Cii/ton, supra, at p. 5 
further information as to the vestments worn by bishops, see tbe 
given before the Eoyal Commission ou Ecclesiastical Disciplme, 196 ’ 
reports of Committees of the E'^pper Houses of Canterbury and York ton 


( 
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The presentation to the newly-made bishop of a pastoral staff was 
abolished in 1552, and was not restored in 1662 (c). 

769. The question whether a bishop’s charge to his clergy is 
absolutely privileged in the same way as the charge of a judge to a 
jury, or a speech in Parliament (d), has not been decided (c) ; but 
there is no absolute privilege if the bishop sends a report of his 
charge to the Press (/'). 

770. The bishops of London, Durham and Winchester, have 
seats in the House of Lords, together with twenty-one other bishops 
summoned in order of seniority ((?). No bishop elected by conge 
d'elire can be summoned as a lord of Parliament until his election 
has been confirmed (h). 

A bishop is not a peer (i), and cannot be tried by the peers 
in Parliament (k). All diocesan bishops are considered entitled to 


presented in 1908. For arguments that in the above-mentioned s. 2i5 of stat. 
(1558) 1 EUz. c. 2, the words “in use” mean “ in trust” and that the rubric 
of 1552 requiring a bishop to wear simply a rochet is still the law, see 
Tomlinson on the Prayer Book. 

(c) Compare rubrics in the statutory ordinals of 1550, 1552 and 1062. 
Gibson, Bishop of London, writing in 1713, and speaking of the pastoral staff, 
mitre, episcopal ring, and gloves says: “All which, and many other super- 
shtious of like nature (as savouring more of the ceremonies of the Jewish than 
of the simplicity of the Christian religion), our Reformed Church hath prudently 
and pmusiy laid aside in the consecration of her archbishops and bishops, 

^i^ch outward tokens as are most ancient and most grave ” 
« n » but as to the legal position of the pastoral staff, see the reports 

of Committees of the Upper Houses of Canterbury and York presented Feb- 
rimry 5th, 1908, where the recent revival of its use is justified by reference to 
the pibric for foim of consecrating an archbishop or bishop in the Ordinal 
^ ^bich expressly prescribed its use in that ceremony. 

(a) See title Libel and Slander. 

(e) In Laughton v. Sodor and Man {Bishop) (1872), L. R. 4 P. 0. 495, the Privy 
Council declined to decide the question. 

502. In this case a charge of the Bishop of Sodor and Man 
made to his clergy in the Manx Convocation was hold to be a privileged com- 
munication m the ordinar}' sense of the term, on the well-known principle that 
a communication made bond Jide upon any subject-matter in which the party 
cor^unicating has an interest or in reference to which ho has, or honestly 
elieves ho has, a duty, is privileged, if made to a person having a correspond- 
ng interest or duty, although it contains criminatory matter, which without 
a privilege would be defamatory and actionable {ibid., at p. 504). But it 
oes not necessarily follow that the publication of his charge by a bishop in a 
oca newspaper is equally privileged {ibid.). In the special circumstances of 

e case it was hold that the bishop was justified in making such publication, 

B e acted bona fide for the purpose of vindicating himself, or of informing the 
pu 1C upon matters which they were concerned to know and not of defaming 

hv P* 505); and although the expressions used 

a ,P undoubtedly went beyond what was necessary for self-defence, 
tliey afforded no evidence of malice {ibid., at p. 508). 

Form i n Commissioners Act, 1847 (10 & 11 Viet. c. lOS), s. 2. 

\rn ^ \ ^ bishops of England and Wales, except Sodor and 

had seats in the House of Lords. 

\ Lat. 233. 

tlii n- Laws relating to the Clergv, p. 163, citing the First Report on 

p. 70; Cruise oi?-]>iguities. p. 53; and see p. 387. 

iUd p^27o^^^^ Courts, Vol. IX., p. 10; Criminal Law and Procedure, 
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he addressed or referred to as “My Lord,” “Eight Reverend,” 
Father in God,” and “by Divine Permission ”(/), or in the case 
of the Bishop of Durham “ by Divine Providence.” A diocesan 
bishop is a dignitary (m). 

Diocesan bishops in the House of Lords have precedence next 
after viscounts, and in social rank next after the younger sons of 
marquises («), 

In the House of Lords, the archbishops and bishops sit together 
on the right side of the chamber, the Bishop of London sits next 
after the Archbishop of York, then the Bishop of Durham, then the 
Bishop of ^\incliester, and then the other twenty-one bishops “ after 
their ancienties ” (o). 

The lords spiritual are not essential to the House of Lords. The 
King can hold a Parliament without any spiritual lords (p), and 
Queen Elizabeth's Act of Uniformity was passed in spite of the 
dissent of all the bishops (q). 

In criminal cases the lords spiritual withdraw and make their 
proxies (;•). 

771. A bishop is a corporation sole, with perpetual succession 
and a seal (s). A bishop may use a seal other than that of his 
office, for letters of institution, as the seal is not material (t). 


772. Strictly speaking, all the bishops of a province are suffragans 
or helpers to the chief or archbishop, but the term “suffragan” is 
now usuall}’ applied to an inferior order of bishops who assist the 
diocesan bishops (^0- 

A\ hen a diocesan bishop desires to have a suffragan he petitions 
His Majesty to appoint one of two spirituil persons named by him ; 
and, upon such presentation, His Majesty has power to give such 
person the title of bishop suffragan of such see as he may tliink 
convenient, so that it be within the same province («). After the 
title is given, the King sends his letters patent to the archbishop of 
the province requiring him to consecrate the, said person within 
three months, unless he is already a bishop (ij. Two bishops or 
sufinigans must assist at the consecration (f). .. 

The suffragans take only such profits, jurisdiction, and authority 
as are licensed and limited to them by their diocesans by commission 


(/) Burke’s Peerage, Iritroduction, pp. 4, 5; and see p. 387, ante. 

M See note (i), p. 403, ante. T}-.>,nns’ 

(n) See Burke’s Peerage, ed. 1909, Order of Precedence, p. 2410. m F 

wives have no special rank corresponding to their husbands’ dignities (» » 

Older of Precedence among Women, p. 2411). . , ,047 

(o) Stat. (lo39) 31 Hen. 8, c. 10, s. 3; Ecclesiastical Commissioners Ac, 

(10 & 11 Viet. c. 108), s. 2. ’ . 

(/») Stephens, Laws relating to the Clerg)*, p. 164 ; and see title Pabli 
( 7) These bishops were Queen Mary’s Popish prelates. 

(r) 3 Co. Inst. 31. ,, irm'VS 

(«) As to the seal, see p. 388, ante; see generally, title CORPORA * » 
Vol. VIIL, pp. 306, 309. 

(Q Cort V. St. David's [Bishop) (1634), Cro. Car. 341. a p 14 

(») Their election and consecration is regulated by etat. (lo34) 26 Hen. » • * 

as amended by the Suffragans Nomination Act, 1888 (51 & 52 Viet. c. 0 ;• 

(a) Stat. (1534) 26 Hen. 8, c. 14, s. 1. « I 

(5) Ibid., 6s. 1—3 ; Suffragan Bishops Act, 1898 (61 & 62 Tict. c. 1 
(<*) Stat. (1534) 26 Hen. 8, c. 14, e. 6; see p. 397, ante. 
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under their seals, and no suffragan may use any jurisdiction or 
episcopal power or authority otherwise for longer time than shall 
be limited by such commission, on pain of a pnemnnire {d). ^ 

Any town within the province which the King in Council may 
direct may be taken for the see of a bishop suffragan (c). ^ 

A bishop suffragan, as a rule, continues to hold his living after 
consecration ; and he is permitted to hold two benefices^ with 
cure (/). He is not entitled to sit in the House of Lords nor in the 
upper house of either convocation. His st 3 ’le and title is “ bishop 
suffragan of the same see whereunto he shall be named ” 

Kesidence anywhere in the diocese where he has commission is 
sufficient [h ) . 

773. A coadjutor is an assistant bishop who may be appointed Comijutor 
in the event of mental incapacity of a bishop (i)- The procedure is 
similar to that on the resignation of a bishop (k). The coadjutor is 
elected by cong^ d'Mire or letters patent as if the bishopric were 
vacant. He cannot sit in the House of Lords nor sign himself by 

the name of the diocese ; the incapacitated bishop retaining his 
rank, style and privilege ; but the spiritualities and patronage of 
the see vest in him. On the death of the incapacitated bishop 
the coadjutor bishop normally succeeds to the bishopric, but in 
the case of the bishoprics of London, Durham, or Winchester, 
the bishop of some other diocese, not being that of Sodor and 
Man, may be translated to the bishopric, and in that case the 
coadjutor bishop succeeds to the bishopric left vacant by the 
translation (/). 

774. The King has power to create a bishopric in any pm’t of Creation of 
his dominions, except where, as in Scotland, such an exercise of 

the prerogative is forbidden (nt), or where, as in a colony, there is a 

responsible government (»)• 

775. When a clergyman is made bishop of a diocese in England Cession, 
or Wales, all his other preferments are vacated, and the right of 
presentation to them devolves on the King, but this rule does not 
apply to a promotion to an Irish, Scotch, or colonial bishopric, or 

to a suffragan bishopric in England (o). 


Sect. 5. 
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{(1) Stat. (1534) 2G Hen. 8, c. 14. s. 4. , . * . 

(e) Suffragans Noininution Act, 1888 (51 & 52 Viet, c, 56). Before tins Act, 
only certain towns mentioned in stat. (1534) lien. K. c, 14, s, 1, could be taken 
as secs for suffragans. 


(/) Stat. (1534)26 Hen. 8, c. 14. s. 7. 

(g) Hid., 8. 1. 

{h) Ibid., 8. G. _ 

(0 Under the provisions of the Bishops Ee.signation Act, 1809 (32 & 33 \ ict. 
c. Ill) ; made perpetual by stat. (1874) 38 & 39 Viet. c. 19. 

(i') See p. 407, post. ... 

, (/) Bishops Ee.signution Act, 1869 (32 & 33 Viet. c. HI), 3— 5, 11. 1 is 

income is £2,000 a year (except in the case of Sodor and Man, where it is i 1 ,000} 

payable' ’ ‘ * ’ ‘ ' 

(m) It. 
and now 

(») See Lomj v. Cape Town {Bishop) (1863), 1 Moo. P. C. C. (x. 8.) 411. As 
to th® creation of now bishoprics in England and sec p. 395, anU. 

(o) R, V. Eton College, supra. By the canon law this rule as to uvoidanco 
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secured practically fixed annual incomes (;,) 

ancient Ecclesiastical Commissioners in lieu of their 

Bislions nf nmv ri' "tiich are vested in the commissioners ({). 

TOluX-nl "“'e partly paid out of the income of funds 

voiuntaiily subscribed for the purpose (r). 

the^J'^rif^'^ patronage. They have in 

IhZJt .w ""/if benefices (a). They appoint to 

canonripqV^ * archdeaconries (c), rural deaneries (d), honorary 
canoniies(e), and most of the canonries (/). 


worship. f. ^ cleigyman is bound by the oath of canonical obedience 

by law is authorised to 

npnmi f . ^ bas no power personally to compel the 

nnrr nniu-^ adopt one of two alternatives both equally legal (A), 
f-Vio iJoi '^^^ship being regulated by Act of Parliament, neither 
lop noi anyone else, unless authorised by statute, has power 

0 dispense with strict adherence to the statutory forms prescribed 
by the Acts of Uniformity (i). 

however, certain powers as to public worship 
n eiied by statute (A-), including power to direct the performance 
0 ^ a iiid or additional service, being either the morning or 
e\ening seivice, with sermon on Sundays or great festivals in 
cei am cncumstances where the existing accommodation is not 



m IWO were London £10,000, Durham £8,000, Winchester £7,000, and the 
oinei.s about £o,00() each. Variations have been made in some of these incomes 

r»t* c* r ^ ^ _ M \_ 1 - .m ” & 


i * /\ 1 • ^ Iiavw ueeil luuue III bumu U1 liiwo 

d u 01} Orders in Council. For these Orders, see Pulling’s Inde: 
London Crazette, under the names of the various dioceses, also the 
‘btatutoiy Pules and Orders” 

/\L1- . • 


Index to the 
annual 


W Commissioners Act, 1800 (23 & 24 Viet. c. 124), e. 2; 

temporalities, p. 4()8,7)osL 

rjV^eo, for instance, Bishoju-ics Act. 1878 (41 & 42 Viet. c. 68), s. 2. 

/i\ ^ details, see Crockford's Clerical Directory, or the Clergy List. 

(U Seep. 412 , ^ 

(c) See j). 437, prst. 

i'l) See p. 440, post 

(e) See p. 433 , yyocjL 

(/) See j). 427,y^esi. 

it/) Lon<j V. CapctoivH {l^^ishop) (1863), 1 Moo. P. C. C. (x. s.) 411,i>cr^d 
JviNGSDowx, at |). 44o. A\hishop may, of course, give advice either with or 
without bein^ requested so toMlo iinder tlie clause in the Preface to the Prayer 
Dook concerning tho service of\the Church. 


r — Luv v^auicn aci, lo-iuio cc 

JMttzi/oe (1192), 1 Hag. Con. pTO, ner Lord Stow'ell. 

4 .’i J A 

stat 

Uniformity 

too A'eit’t^rry V. 6WfA'm (I8li), l¥hiilim. 282. . „ 

Apart from statute he has Ajo Jus Uiurykum (A'cm^ v. inVA*« (180y)i ^ 
ihilJim. 264, 268). See as to divi^ worship, p. 657, 


IkuzUoe (1792), 1 Ila". Con. I’TO, yjtr Lord Stowell. 
i) Stat. (1548) 2 & 3 Udw. 6, ('• 1, s. 2 ; etat. (1549) 3 & 4 Edw. 6, c. 
t. (1558) 1 Eliz. c. 2, ss. 1, 2 ;\stat. (1662) 14 Cor. 2, c. 4, s. 13 ; andseeA-ctol 
iformity Amendment Act, 187V(‘^5 & 36 Viet. c. 35). As to small deviations, 


« 


L ' 

V 
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sufficient (0, and power to approve special forms of service to be 
used on special occasions in any cathedral or church (m) and power 
to approve an additional form of service in any cathedral or church 
in 4ich the Morning and Evening Prayer, the Litany and ante- 

ConHnunion Service are duly read(n). 

779 . The bishop has an absolute discretion under the Church Bishop’s veto. 
Discipline Act, 1840 (o), as to whether he will issue a commission 

of inquiry into offences under that Act(p), and under the Public 
Worship Regulation Act, 1874 {q\ as to whether he will after con- 
sidering the whole circumstances of the case, stop proceedings taken 

under that Act (r). 

(iv.) Vacation of Bishopi'ic, 

780 . A bishopric may become vacant by death, deprivation (s), Vacancy. 

translation (0, or resignation (it). 

A bishop can be deprived by his metropolitan sitting alone or Deprivation. 

with assessors (x), subject to an appeal to the King in Council (rt). 

All resignations must be made to some superior, and should Resignation. 

be made to the immediate superior Thus, though^ an arch- 
bishop can resign to none but the Sovereign himself, a bishop may 

and should resign to his metropolitan (f). 

When a bishop becomes incapacitated by age or some mental or 
permanent physical infirmity, His Majesty may, if satisfied of such 
incapacity and that the bishop has canonically resigned, declare the 

see vacant (d). 

(0 Church Building Act, 1818 (o8 Geo. 3, c. 45), b. 65 ; Pluralities Act, 1838 

(1 & 2 Viet. C. 106), 8. 80, ^ .>'\ '} A 

(m) Act of Uniformity Amendment Act, 1872 (35 & 30 \ ict. c. 3o), ' . , ■ 

(Ji) 1 bid., 8. 4; and p. 660, imt. 

'o) 3 & 4 Viet. c. 86. 

Ij)} Julius V. Oxford [iUshoji) (1880), 5 App. Cas. 214, 234. 

0/) 37 & 38 Viet. c. 85. . n era 

(r) Allcroft v. Loudon [Bishop), lujhton V. London [bishop), [18J1J A. L. 000. 

(«) 1 Bl. Com. 382. , 

(t) Evans v. Askwith (1627), W. Jo. 158, 160 ; seo p. 400, ante. 

y txBadd's [Bishop) v. Lucy [\m). Garth. 484; Cto<ihers [Bishop) Vase 
(1822), Annual Register for 1822, Vol. LXIV., pp. 42o, 432; ami see 
Read (1888), 13 P. D. 221, P. C. The archbishop m person is (it \\ouia seem; 

for this pui’pose an ecclesiastical court. 

(«) Ayl. Par. 124 ; Read v. Linroln [Bishop), [1892] A. O- 000. 

b) 1 131. Com. 382 ; Gib. Cod. 822. , . . , n i.. 

/) Godolphin.RepertoriumCanonicum, p. 191. A resignation s ou . ‘ , 
to the immediate ordinary and not to the mediate, fur which leasuii 
(i.e., canon) may not resign to the King, for that although ho is upiome * } 

yet he is not the Immediate Ordinary [ibid., p. 191). k„ 

[d) Bishops Resignation Act, 1869 (32 & 33 Viet. c. Ill), ma o pe 1 V 
stat. (1875) 38 & 39 Viet. c. 19. The retiring bishop is to 
revenue of the see one-third of the income or a w ic lov 

greater, and may have assigned to him for his use for life anj cpiscopa rpi on 
occupied by him. The new bishop is not rciiuircd to pay the iisual iees and 
charges on accession till the death of the retiring bishop, except the nece»sai) 
expense of his election and consecration [ibid., s. 2). As to an arc i» o)) s 
resignation, see p. 389, ante. 
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and®Ltod?n 0 / ^ biptoprie the King is the guardian 

— t bthop"n^^o'’ro?Zirg tt 

the King is vp^nnn ?, f’ Other certainties for which 

include deh s nf Z temporalities 

of E sPfill If Piesentation to livings of which the bishop in right 

ties to the 1’ ‘he temporali- 

to fill it nn vPTn op without filling up the incumbency, the right 
' m, tVP with the Crown (y). 

the cusInHv ff‘7i temporalities, nor may 

seized nnr/l f ™ ^ ^he temporalities may not be 

seized and kept “by a long season ”(i). 

bishnn bands until the new 

• Z u r ^“ds by a writ de restitutione 

which he cannot do dejiu-e till after consecration (A), 

®0“h™ation. But the King exgratid by his 
‘hem to him after confirmation and before 
mrl !) ’ ^”*1 ‘he oew bishop, as soon as he is consecrated 

•f ''eceives the restitution of his temporalities 

quite en ire and untouched from the King. Thereupon, he has a 

piofitfn!) bishopric, and may maintain an action for the 

pf Iif^ ^ bishop s spiritualities include all manner of jurisdictions 
wtiiph ZZ t such as granting licences to marry (n), 

tpmnr,iorr®V\^ ‘®™PO''al nature are not included in the 

rhp siii. •/ " ■ j archbishop of the province is guardian of 

n, IsT p a bishopric, having all the 

in<;titnt;p ” °i ‘b® and the right of m-anting admissions and 

mvlnin^ b® cannot, hs such, consecrate or 

(p), noi can he, of course, interfere with the temporalities (j). 

CiM (l6S)),*Ci™’. E&. 75 * 4 ^' * PrerogatiTO, c. 16; Corerfs 

M -2 : Watson, Clergyman’s Law.p. 760. 

(1763) iw 119 ■ B- G- 113. ise; 

the W ■ ' ’"’‘“T- p’ -■ -• Bleta saith “ vemli mn Me, it nee legari, lyt 

statiitp temporalities of them diu’ing the vacation as by 

his on InlV H Edw. 3, St. 4, cc. 4, 5 ; f Co. Inst. 15. where a 

question will be found. 

4) JJatson Clergyman’s Law, p. 764. 

\l) iblll.y <64. 

to to the transfer of temporahties 

bi^lioTi- nf fi Commissioners in some cases, and the reception by the 

bishop, of fixed stipends, see p. 406. uute, and p. 800, 

nn / rv. {i-^nporahUes, bnpra ; formerly also (before 1856) probate of wills 

WSee stai(I5S2)24Hen.S,c. izjs. I. ^ 

>V ^odolphin, Eepertorium Canonicum, pp. 21 40 . 

/y) bee supm. * 
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After election and confirmation, or appointment by letters patent, 
the new bishop becomes entitled to exercise all the spiritual juris- 
diction exercised during the vacancy by the guardian, and conse- 
quently the power of the latter then ceases (r). 

(v.) Episcopal Visitatwh 

783. Visitation, in the common acceptation of the term, denotes 
the act of the bishop or of some other ordinary going his 
circuit throughout his diocese or district with a full power of 
inquiring into such matters as relate to the government and 
discipline of the Church. Visitation implies some coercive 
authority (a), and is one of the principal duties of a bishop ; and to 
this purpose he has several courts under him, and may visit at 

pleasure every part of his diocese (h). 

The principal object of visitation is that the bishop, archdeacon 
or other person assigned to visit, may get some good knowledge 
of the state, sufficiency, and ability of the clergy and other persons 
whom they are to visit; and therefore every clergyman must 
exhibit his letters of orders, institution, induction, and all his dis- 
pensations, licences or faculties whatsoever, at the next visitation 
after his admission to a living or curacy (<■). 

784. The Roman canon law concerning visitors has not, as a 
whole, been incorporated into the common law, and consequently 
is not binding on the subject, except in so far as it has been 
incorporated by custom or statute (</). Where it appears there 
is a visitor, the common law courts cannot intermeddle (e).^ There 
are, however, certain rules made by statute as to visitations. 
Thus, the right of visitation itself is acknowledged. ^ Any bishop 
or archdeacon can hold visitations of the clergy witiiin the limits 
of his diocese or archdeaconry, and at such visitations may admit 
churchwardens, receive presentments, and do all other matters 
by custom appertaining to the visitation of bishops and arch- 
deacons in the places assigned to his jurisdiction and authority {J ). 
Visitors may, on default being made by chapters, propose altera- 
tions in their statutes (f/), and the consent of visitors may be 
required in certain cases as to the disposal of property {h). 

785. In a diocesan visitation it is usual for the bishop first to 
visit his cathedral church, afterwards the diocese (/) ; but the 


(v) Gib. Cod. 114. 
(a) Avl. Pur. ol4. 
. {b) 1 Bl. C 
judgment of 


visitation 
U)Ji 

if) 


Cominissionc 


V. Jltiri/ (1894), 1 Ld. Bavin, o. 7 ; 1 HI. ('oin. 
on generally, see title Ciiaiutiks, Yol. IV.. pp* ^^7* 
i. V. C'lmtcr {llUhop) (1747), 1 Wils. 20G. 

.. , Pluralities Act, 18;}8 (1 & 2 Viet. c. lOG); Ecclesiastical 

Act, 1841 (4 & 0 Viet. c. 89), s. 2 S. 

f.7) by the Ecclesiastical Commissioners Act, 1S40 (8 A 1 \ict. c. ^Bl), s. 4 
(A) See Eccle.siastical Commissioners Act, 1S40 (8 A 4 \ ict. c. 118), s. ( 
Ecclesiastical Commissioners Act, 1841 (4 A o Viet. c. 89), s. 18. 

(») See Gib. Cod. 957. 
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visitable. 
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anner of the visitation is not so material as to be a ground for 
prohibition, because any error or defect in the manner of the 
visitation may be remedied by appeal (/c). 

^ Every spiritual person is visitable by the ordinary. This 

includes a dean ch mero jure (1), a dean and chapter (m), and 

tne inferior clergy and the ordinary may also visit spiritual 

hospitals (/). Laymen (except churchwardens and sidesmen) are 
not visitable (n). 

Though the ordinary once had power of -correction of a parson (/), 
meaning summary power of correction, his power over the clergy 
of his diocese and of correcting them is now established and exer- 
cised by jiroceedings in the ecclesiastical courts. Private admoni- 
tion may in some cases be sufficient, but where it is necessary to 
take proceedings, they must be by articles against a clergyman 
when acting contrary to his duty as a minister of the Church of 
England and as a beneficed clergyman (o). The Church Discipline 
Act, 1840 (p), preserved any authority over the clergy which 
the archbishops and bishops might at that date according to 
law exercise personally and without process in court, but at the 
same time provided that no criminal suit or proceeding against 
a clerk in holy orders for any offence against the law’s ecclesiastical 
should be instituted in any ecclesiastical court otherwise than is by 
the Act provided (a). An archbishop or bishop exercising his 
general authority as visitor of an ecclesiastical body, and not 
visiting under the statutes of a particular foundation, acts not 
personally, but as judge in a court (b), and must follow established 



(1724), 2 Bi-o. Pari. Cas. 179. 

(/<) Anon. (1007). Xov, 123. 

(o) iSamlers y. Ikad (1843), 2 Notes of Cases, 355, per Sir H. Jexxeb FcsT, 

D.A., at j). 370, or by the legal procedure for the time beiug iu force; see 
j). 520, post. 


( p) 3 & 4 Viet. c. 80, s. 25. 

(«^ lin'd., s. 23. 

(5) lie lui/c [Dean), siij/ra. Some of the books speak of a Court of ^isit^" 
tiou, aud the phrase is not incorrect. It is an authority acting with cert^ 
forms of procedure and inquiry, suspending its proceedings from time to tun® oy 
adjournment, making certain orders aud decrees; whether or not these ac 
are of necessity judicial, those done in the course of establishing a charge 
against a j)arty accused are undoubtedly so (ibid., p. 39). There is no example 
ol a power of deprivation being exercised by bishops over their 
visitation, even in their regular and solemn visitations. They are 
exempted from the forms required by the common law, and are to pjoceM» ^ 
Couiyns says, “ ISujnmarie simpliciter et de phino sine strepiiu aut ji<p^rd 
that is, according to mere law aud right (ibid., p. 34, /jcr Lord DENilAXr b. m 
citing Com. Dig. tit. Visitor (C.) ). But some forms, as involving the 
of knowing and answering the charges, are absolutely necessary for securing 
object {ibiil:, p. 34). The jurisdiction of visitors has been described 
compi-eheusive terms by common lawyers of high authority. Lord ^ 

self IS cited as allowing them an arbitrary power in his often-reported * 

oil the case of Philips v. Bury (1G94), Skin. 447, but Lord LexmaN says 
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forms of process and inquiry, at least in hearing accusations -with a 
view to punishment, and therefore, as soon as the visitor proceeds 
to examine the proofs of an ecclesiastical offence committed by a 
clerk, for the purpose of deprivation, more especially where the 
accuser avails himself of the aid of a professional advocate, a 
criminal proceeding is undoubtedly instituted and in full progress. 

Such a proceeding is not within the reservation of authority which 
may be exercised personally and without process in court, and 
therefore cannot be legally instituted otherwise than as the Act 
directs (c). 

786. The fees payable at an episcopal or archidiaconal visita- Fees, 
tion amount to 18s. for each parish (d), in addition to procurations 

and synodals. Bishops’ procurations are no longer collected (c). 

787. Episcopal visitations are to be held every third year(/), periods for 
and if in that year, by reason of some inlirmity, the bishop cannot visitatiou. 
visit, he must not omit the same the next year after as he may con- 
veniently (/). The commissary, at his court of visitation, cannot 

cite lay parishioners unless only churchwardens and sidesmen, and 
to these he may give his articles and inquire by them b/). 


Sect. 5. 
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788. During an episcopal visitation, inferior officers stand inhibition, 
inhibited (/(). The inhibition follows upon tbe bisliop’s personal 
presence, but it suspends all the powers and authorities of the 
officer affected by it. The bishop brings with him not only the 
means of visiting the churches and directing ecclesiastical affairs, 
hut the power of acting judicially by his highest officers, of whom 
the official principal holds the highest place (i). 


789. Some places, called “peculiars” are exempt from the Exempt ion 
visitation of the customary ordinary, and in the case of royal ^ 
peculiars are visitable only by the Crown as head of tlie Church (k). 

Most of the peculiars which once existed (/) were abolished by 

that case arose out of the visitation of a charitable foundation. Lord Holt, C . J. s, 
strong language is all applied to that case {lie York (/M//<) (1S41) 2 U. B. 1. at 
p. db). See, further, for the general powers and duties of a visitor, title 
CHARrnE.S, Vol. IV., pp. 287 et seq. ; R. v. Roclusfcr {Ikau and Chapter) (18.jl), 

17 Q. B. 1 ; Chirhester [Risliop) v. Ilarimrd (1787), 1 Term Bej). boO ; hirkbii 
Rnveiisworth Hospital Case (1807), 8 East. 221 : R. v. Hhf {Rishop) (17S8), 2 
Term Rep. 290; R. v. Chester {Dean and Chaptti) (1850), 15 U. B. 513 ; Lies [Dr.) 

Case (1858). E, B. & E. 863. 

(c) Ibid. 

(d) See Table of Ecclesiastical Fees, London Gazette, 1908, j>. 4061 ; and 

noto(a). p. •ll9,po8^ 

(e) As to bishops’ procurations, see 3 Salk. 379 ; and as to archidiaconal 
procurations, see p. 440, post. 

(/) Canon GO. 

in) A»on. (1607), Nov, 123. 

(M R. V. Stnvter, [1901] 1 K. B. 390, C. A. 

(0 R. V. Thorogood (1840), 3 Per. & Dav. 629, per Lord Dex.m.vx, at P- b 
where an olKcer who was both commissary and olHcial })rincij)al was inhibited 
as commissary, but his authority was revived as ollicial princiiial. 

[k) See stat. (1533) 25 lien. 8, c. 21 : stat. (1558) 1 Eliz. c. 1. 

/I\ rm ' ^ * - ' ' _ . ■ 1 / 
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statute (m), but royal residences and certain other places still 
remain as peculiars (n). 

For the purposes of the Pluralities Act, 1838 (o), and the Church 
discipline Act, 1840 (p), the archbishops and bishops have by 
statute (o) all necessary powers over peculiars. 


(vi.) Diocesan Chancellors^ 

790 . Chancellors, vicars-general, official principals and com- 
missaries, are officials appointed by the bishops with authority to 
execute for them the offices of ecclesiastical judge and adminis- 
trator ((/). By the Clergy Discipline Act, 1892 (?•), a chancellor 
is defined as the judge of the consistory court by whatever 
name known. Although the nomination of the chancellor is in the 
bishop, yet his authority is derived from the law (s). He is a 
King s judge, in one of the King’s courts, namely, the consistory 
court of a diocese (t). Hence the law understands him as an 

ordinary as well as the bishop (a). Like the archdeacon, he is 
oculus episcopi (h). 

791 . Chancellors, commissaries, officials, scribes or registrars, 
are appointed by the King, or by archbishops, bishops, or arch- 
deacons or other persons having authority under the King, by 
letters patent under seal (c). The appointment, when made by a 
bishop, is usually for the life of the grantee, the dean and chapter 
confirm, and thereupon the chancellor has a freehold for life (d) on 
the terms of the patent, subject to due qualification (d). 

If the bishop will not choose a chancellor the metropolitan may 
and ought to doit, for the reason that the bishop himself, according 
to the common law, cannot be a judge in his own consistory court 
except in some particular cases (e). In cases under the Clergy 
Discipline Act, 1892 (/), the chancellor must preside in the con- 
sistory court, and he alone is to determine any question of law. A 


(m) Ecclesiastical Commissioners Act, 1836 (6 & 7 Will 4, c. 77), s. 10; 
Ecclesiastical Commissioners Act, 1830 (13 & 14 Viet c. 94). s. 24 (Comhev. De 
la Ikrt (1882), 22 Ch. D. 316, C. A.). 

(») For example, Westminster Abbey, St. George’s, Windsor, and the Chapiels 
Koyul. Ihe site of the old Palace of Westminster is not now a pecubar, 
no longer a royal residence iComhe v. De la Bere, supra), 

\o) 1 A 2 Viet. c. 106, s. 108. ^ 

^ }>) 3 & 4 Viet. c. 86, s. 22. 
fl) KxpavU MeHivin (18o;». 1 E. & B. 609, 616. 

^r) bb & 36 Viet. c. 32, s. 12. ^ 

.a) Godolpliin, Bopertorium Canonicum, p. ^ . . 

{t) Clergy Discipline Act, 1S92 (55 & 56 Viet. c. 32), s. 12 ; as to Ecclesiastical 
.ourts, see p. -199, post. 

(«) Godolphin, Eepei-torium Canonicum, p. 81. 

{h) Ibid., 85. 

(c) See the repealed s. 4 of stat. (1545) 37 Hen. 8, c. 17. j... 

(*/) Godolphin, Repertorium Canonicum, p. S3 ; Sutton's (Dr.) C'<iac(102i)> 

!2 ; Jones V. Llauilajf [Bishop) (1693). 4 Mod. Rep. 27 ; 12 Mod. Rep. 47. 

(ey Ayl. Par. IGl ; [Dr.) Case^ supra. ‘‘The bishop must 

auuicellor or official principal, and he may be compelled to do so by 
irchbi^hop” [Ex parte Jfedwin (1853), 1 E. & B. 609, 616). 

(j) -bb & 56 Viet. c. 32, s. 2 (e). 
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chancellor therefore is a necessity in a diocese (r/) in spite of the 
bishop’s reservations in certain patents hereinafter referred to (//). 

792. In certain dioceses, by a special provision, at the prayer 
of the party the bishop's judgment may be invoked. But where 
this prayer is not made the chancellor seems to be an independent 
judge (like the King’s other judges), nor is he the less so because 
some cases are excepted from his jurisdiction, nor because that 
jurisdiction ceases or is suspended when the bishop is present. 
If absent, the bishop cannot interfere ; the parties are never 
supposed by the citation or other proceedings to be before him, nor 

is there any appeal from the chancellor to him (i). 

Hence a bishop may be interested in a cause in the consistory 
court, may guarantee the costs thereof, and may obtain costs 
As a general rule the chancellor has, immediately under the 
bishop, jurisdiction of all matters ecclesiastical within the diocese {k), 
but this depends on the form of the patent (/). 

793. The form and contents of the chancellor's patent vary in 
different dioceses (m). 
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(y) See note (c), p. -112, ante. 

Ih) Sec infra. .r , l I'l- 

(t) Ex parte Medu-in 1 E. & H. 009, per Lord C ami-uell, at p. Olo , 

R. V. Tristram, [100*-^] 1 1^- A. 

j) Ex parte Medwin, supra, at \). ijUi. » i d . wn 

k) Ibid.; Godolphin, Hepertoiiuiu Cunonicum, p. b-3 ; Ayl. lav. ibU. 

(/) R. V. Tristram, supra. , . , ■ • ^ r i 

(m) Forms of patents of chancellors, vicars-goneral, and oihcml principals (and 

of conOrraations bv the deans and chuiders) will be found in the hcelesiastical 
Courts Commissioii’s Kepoit. 18S3, at pp. fioO tt sry. Those used in the diocese 
ofSodoraud Man are the shortest. In 1877 separate patents were giantei \ 
the Lieutenant-Governor of the Isle of Man and by the bishop. Iho latter by 

his patent appoints to be his vicar-general, c-hancollor and ofiicial principal 

of his diocese during “ our goodwill and pleasure.” ami during hi.^ di igen 
discharge of the duties of the said ollices,” and gives him power togiaii 
faculties and licences of marriage,” “to decide all spiritual causes aie o 
administer according to the laws of the Church, to correct all otfendeisamj to i o 
all other things which belong, or are deemed to belong, to the said (ilhces. m 
chancellor’s appointment is usually to tho offices of vicar-general and o ici.i^ 
principal (i7nV/., see the patents). ‘‘ The chancellor is tho bishop s vicai-genei.i 

(Dr.) Case {1G27 , Litt. 22). The following is an abstract ot Ur. 
Tristram’s patent to the chancellorship of London: — Tho bishop dejnitos am 
authorises tho said Dr. Tristram to do and execute the power and autbonty 
of us and our successors in all matter.s and things winch belong 
offices of vicar-general and official principal, also to hohl the said oflices toge lei 
with the emoluments to the said Dr. Tristram during his natural life in 
and ample a manner as his nine predecessors (mentioned by name . Am 
further to the intent and purpose that tho said Dr. Tristram mav the c ei 
understand how to act “ as by law and custom he is bound to do, the fol owing 
details are given ; Ue is to take cognizance of and proceed in all causes 
appertaining to his ecclesiastical court, including crimes, excesses, and ot ences 
committed within the diocese, to punish clergy and laity by ecclos-mstical 
censures, to institute clerks (in the diocese or its peculiars) and cause tboin to 
be inducted {the bishop reserving to himself and his successors tho acceptance 
of resignations), and to appoint apparitors except tho apparitor-general, to gran 
maiTiage licences and all other canonical dispensations whatsoever for tbe 
bishop and his successors. And, lastly, to do all other necessary inatteis m oi 
concerning the premises “ which to the said offices by right and custom are 


414 


Ecclesiastical Law. 


Sect. 5. 

Constitu- 
tion of the 



the dioceses the bishop has in the patent 
tionofthe by n- I'^ght to exercise his ordinary jurisdiction 

Church into «fonn conjunction with his chancellor, in as ample a 

Dioceses, the grant had not been made (n). Such reservations 

H P 1 statute law (a). In 

le diocese of Chichester the reservation takes the form of a reser- 

?, bishop in the event of a request being made, by 

lil'cL ° parties to a suit, for a personal hearing by the 

f ■ u fivent of such a request being made, the consent 

^ chancellor’s trying the action is absolutely 

iiGCGssflry ( 


Jurisdiction. 


, 794. Under the Clergy Discipline Act, 1892 (j), the chancellor 
is not authorised to depose from holy orders, this being left to 
le isnop, who also must pronounce a sentence of deprivation or 
0 aeclaiation of incapacity to hold preferment (?*), but the chancellor 
may pronounce certain judgments (s). It is also said that a 
chancellor cannot license a lecturer U). 


Layman may 
be cliancellor, 


795. In pre-Eeformation times the chancellor was always in 
oideis (»), but since the Deformation a layman has been qualified 
to hold, and usually has held, the office (a). 

Ihe statute of Henry \IIL(^) (under which most chancellors are 
now qualified) only enable.9 doctors of the civil law made in any 
university, married or unmarried, to lawfully hold the office of 
chancellor etc., and to execute and exercise all manner of ecclesias- 
tical jurisdiction, but this does not operate to prevent other 
laymen, married or unmarried, from holding such offices and 
exercising such jurisdiction. The statute declares that the foreign 
ami domestic canon law was by the Act of Submission (c) “ utterly 
abolished, frustrate, and of no effect ” (including the regulations as 
to the appointment of ecclesiastical judges), and the Act was only 


fl-lthough by their own nature they may require a more special 

(n) li. V. Tristram, [1902) 1 K. B. 816, C. A. “Saving and excepting to 
ourse 1 ... the power of sitting in our consistorial court and of exercising all 
an a manner of jurisdiction and authority to us and our successors in right 
01 our bishopnc belonging together with all matters and things hereinbefore 
saved excepted and reserved ” (Form in Diocese of Oxford : Ecclesiastical Courts 

ommissioii lleport, p. 688). See also canon 11 of the abortive Canons of 
but It has no legal force ; see p. 377, a»te. 

(o) For example, see Clergy Discipline Act, 1892 (o5 & 56 Viet. c. 32), 

S. J 

(p) /t. v. Tristram, supra, 
iq) do & 56 Viet. c. 32. s. 8. 

loSrJ I>iscipline Kules, 1892, r. 31 (2); and Clergy Discipline Kules, 

loJ8 (Statutory Itules and Orders Revised, YoL lY,, Ecclesiastical Courts 
Lnglaud, pp. 68^iflf/y.); canon 122; Canon Ecclesiasticus (1892). 

(5) Clergy Discipline Act, 1892 (55 & 56 Viet. c. 32), ss. 2, 3, 7, and as to 
Lcclesiaetical Courts, see p. -499, post. 

(<) iimith V. Lovegruve (1755), 2 Lee, 162, 169. 

») bee the preamble to stat. (15-45) 37 Hen. 8, c. 17. 

(a)/W.,9. 2. 

(5) Stat. (15-45) 37 Hen. 8, c. 17, repealed Statute law Eevision Act, I86J* 

(c) btat. (1532) 25 Hen. 8, c. 19, s. 2. 
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passed because the archbishops, bishops and archdeacons did not 
in this particular “ use ” or “ put in practice the contrary ” to the 
aforesaid abolished canon law (d). 

By the Canons of 1604 (not proprio vipore binding on the laity) no 
man can be admitted a chancellor to exercise any ecclesiastical 
jurisdiction, unless of the full age of twenty-six years, learned in Qualiiica- 
the civil and ecclesiastical laws(c), and at the least a master of arts tions. 
or bachelor of law, and “ reasonably well practised in the course 
thereof as likewise well affected and zealously bent to religion 
touching whose life and manners no evil example is had ” (/). He 
must take the oath of allegiance (t;), assent to the Articles of 
Eeligion (h), and also swear that he will deal uprightly and justly 
in his office, the said oaths to be recorded by a registrar (i). 


796. If a bishop or chancellor exceeds his jurisdiction or appoints 
an unqualified person to be chancellor, he may be prohibited (/.') ; a 
common law action also will lie against him, and damages may be 
recovered (/). Where the judge of any spiritual court excommuni- 
cates a man for cause of which he has not the legal cognisance, he 
is liable to be indicted at the suit of the King (m). 


Prohibition. 


797. A chancellor, according to the canon, may employ as a Surrogate, 
substitute or surrogate to “ keep any court ” for him only either a 
grave minister and a graduate or a licensed public preacher and 
a beneficed man near the place where the courts are kept, or a 
master of arts or bachelor of law at least who has some 
skill in the civil and ecclesiastical law and is a favourer of true 
religion and a man of modest and honest conversation, under 
penalties (n). 

The bishop may appoint a deputy chancellor, w'ho must be a Deputy 
barrister of not less than seven years’ standing or the holder of chancellor 
a judicial appointment (o), which latter expression includes 


[d] Stat. (1 j4o} 37 Hon. 8, c. 17, s. 2, repealed Statute Law Eovision Act, 
1863. This affords another illustration of the rule in Exeter [Ditshop) v. MarshuU 
(1868), L. R, 3 H. L. 17, that the ancient canon law of Koine, whothor con- 
tinental or domestic, unless continued after the Reformation, and continuous!)' 
acted on down to the present time, is utterly obsolete and of no ellect ; see 
p. 376, aute. 

(e) Canon 127, as to learning ; see SnUou's (Dr.) Case (1627), Litt. 2, 22 ; and 

also Jones v. iJandajf [Bishop) (161)1), -1 Mod. Kep. 27 ; (161)3) 12 Mod. Kep. 47, 
in which Case is denied to bo law. 

(/) Canon 127. 

{<j) Hid., formerly the oath of supremacy; see Promissory Oaths Act, 1868 
(31 & 32 Viet. c. 72), 8. 8. 

{h) Ibid,, and Clerical Subscription Act, 1863 (2S & 29 Viet. c. 122), s. 1. 

(t) Ibid. Certain canons as to chancellors were made in 1641), but they are 
of no authority whatever ; see p. 3S0, ante, 

(^•”) See 7 Com. Dig. 144, tit. Prohibition (F. 4); Jones v. JJandaff [Bishop), 
supra; see title Crown Practice, Vol. X., p. 141. 

(0 Beaurain v. Seott [Rt. lion. Sir Williaiu) (1812), 3 Camp. 388, which was 
an action on the case for unlawful excommunication ; AcJcerleii v. Parhinson 
(1815), 3 M. & S. 411 ; and as to ecclesiastical courts, see p. 409, post, 

N 2 Co. lust. 623 ; 1 Bl. Com. 101. 

(«) Canon 128. 

(o) Clergy Discipline Act, 1892 (53 & 36 Viet. c. 32), s. 10 (5). 
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Sub-Sect. 3. — Deans and Chapfers. 

(i.) Deans generally. 

800. There are several kinds of ecclesiastical deans: (1) Deans 
of chapters, often called cathedral deans; (2) deans of peculiars 
(without chapters), who have sometimes both jurisdiction and cure 
of souls, as the Dean of Battle in Sussex, and sometimes jurisdic- 
tion only, as the Dean of the Arches (s) in London, and the Dean 
ofBockinginEssex; (3) rural deans (a) ; (4) honorary deans, as the 
deans and sub-deans of the Chapels Royal (ft) ; and (5) provincial 
deans, for example, the Bishop of London is dean of the province of 
Canterbury, but there does not appear to be a dean of the province 
of York (c). In addition to these there are other deans of a quasi- 
ecclesiastical character, as deans of colleges and of faculties in 
universities, who need not be in orders (d). 


(ii.) Deans of Chapters, 

DefinitioD. 801. A dean of a chapter, or, as he is sometimes called, a 

cathedral dean, is the head of a chapter of a cathedral or collegiate 
church (c). 


N 


(;>) Clergy Dit-cipline Act. 1892 (o5 & 56 Viet. c. 32), s. 12. 

(7) See Table of Ecclesiastical Fees under the Ecclesiastical Fees Act, 18 d< 
(30 & 31 Viet. c. 135); Order in Council of June 2, 1908, London Gazette of 
that date ; see note (a), p. 419, post. 

(?■) iSale of Offices Act, 1551 (5 & 6 Edw. 6, c. 16) ; Trevor's [Dr.) Case (1511), 
12 Co. Rep. 78. It is considered that corruption in connection with an ecclesi- 
astical judgeship is worse than in the case of a civil judgeship. “For the 
temporal judge commits the party convict to the gaoler, but the spiritual judge 
commits the person excommunicate to the devil ” {ibid.). 

(e) The original Dean of the Arches had jurisdictioii <fif^ over thirteen peculiars 
(now abolished) of the Archbishop of Canterbury ijj London (see Dole's Case, 
EnraghVs Case (1881), 6 Q. B. J). 376, per Manisty.-J., at p. 413). As to the 
judge who now bears the name, see p. 509, j^ost. 

(a) See p. 440, post, 
b) See Co. Litt. 95 a, note 102. 

r) Ibid. , 

yd) Co. Litt. 95 a, note 102, in which six kinds of deans are enumerat^ 
Godolphin says the civil and canon laws do chiefly take notice but of | 

of deans, namely, (1) the dean set over ten soldiers ; (2) deans rural; (3) cathedral 
deans (Repertorium Canouicum, p. 53). , 

(e) See Welsh Cathedrals Act, 1843 (6 & 7 Viet. c. 77),_ s. 4. Bishop 
Keiinett says (Parochial Antiquities, p. 633): “When, in episcopal sees, t 
bishops dispersed the body of their clergy* by affixing them to parochiw cures, 
^hey reserved a college of priests or secular canons for their counsel and ^i^^ •" 
ance, and for the constant celebrations of divine offices in the mother 0 
Aithedral church, where the tenth person had an inspecting and 
flower, till the senior or principal dean swallowed up the office of aiU 
inferior, atfd, in subordination to the bishop, was head or governor of the wpo 
society^” (and sed Norwich (Dean and Chapter) Case (lp98),3 Co. Rep. 73 a, b 
“ His office was to have authority over alt the canons, presbyters, and ^ / 
and to gi vQ, po ssession to them when instituted T)y the bishop, toffispo^t 
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No person is capable of receiving the appointment of a cathedral 
dean until he has been six complete years in priests orders (/). 
He must therefore be fully thirty years of age, as the minimum 
statutory age for ordination as priest is twenty-four (r/). 

All heads of chapters are now called deans (/<). Asa rule there 
is a dean of every cathedral and collegiate church. The exceptions 
are Sodor and Man, and some of the recently created dioceses. 
Thus, at Truro and Newcastle there are four canons residentiary ; 
but no dean has, as yet, been appointed, though power to appoint 
one, under certain conditions, has been reserved to Ilis Majesty 
under the respective Chapter Acts {/). 

Sometimes the bishop of the diocese is empowered to act as dean 
of the cathedral. Thus, by the Truro Bishopric and Chapter Acts 
Amendment Act, 1887, the bishop, in addition and without pre- 
judice to his functions, power, jurisdiction, and authority (and until 
the appointment of a dean), is to have, perform, and exercise all the 
functions, power, jurisdiction, and authority of a dean, provided 
that the bishop is not as dean to be liable to be summoned to con- 
vocation, and that no obligation in regard to residence is to be 
imposed upon him (/r). 

802 . Deans of cathedrals and collegiate churches are now 
appointed by royal letters patent. Those of the old foundation 


discharge of the euro of souls, to convene chapters and j)rosido in them, there 
to hear and deteiinine proper causes, and to visit all ehurclics once in three 
years, within the limits of tlieir jurisdiction. The men of this dignity were 
called archpresbyters, because they had a superintendence or primacy over 
all their colleges of canonical jiriests ; and wero likewise called dcrani diridlani- 
Mis, because their chapters wero courts of Christianity or ecclesiastical judica- 
tures, wheiein they censured their olfcnding brethren, and maintained the 
discipline of the church within their own precincts.” 

(/) Ecclesiastical Commissioners Act, 1840 (d & 4 Viet. c. lid), s. 2". 
Pornierly the rule was different ; from lOd'i to 1840 any person in priests orders 
was eligible. Prior to 1002 a deacon could regularly hold the office, and there 
have been instances of lajineu doing so. The rule of the canon law was 
"nuUm in orclniiresbytcrum uiillns in (leeiinnin, nisi jinshifOr ordiiKitii',” but the 
gloss qualifies this, saying, ''snjjkit si tafis sit quod in bred jmssit inmauvcri ud 
utum (Dist. 00, c. 1, 2, d; Stephens’ Laws relating to the Clergy, 

р. 404). The legatine canons made at London in 112(). Xo. 7, say “ that none 
hejiroinoted to a deanery but a priest ” (Johnson, Ecclesiastical Laws, pj). 11 20 

0* -The holding of a canonry residentiary, jnebend, or office is not now 
necessary to the holding of the deanery of any cathedral church in England, or 
to the entitling of any dean to his full share of the divisible corporate revenues 
of such cliurch, although such share may not hcietofore have been received by 
any preceding dean otherwise than as a canmi residcntiurv (Ecclesiastical 
Comm.ssioiiers Act, 1841 (4 & 5 Viet. c. d9), s. o). 

(tf) Profuco to Ordinal, confirmed by Clergy Ordination Act, 1804 (44 Geo. d, 

с. 43). •' 

n Ecclesiastical Commissioners Act, 1840 (d & 4 Viet. c. Ud), s. 1 ; Welsh 
It? v- Act. 184d (f) & 7 Viet. c. 77). Eonnerly the lieads of cliapters (under 
the bishop) at 8t. David’s and Manchester and Llaiiduff' wero the “ precentor.” 
ikIo ^ ' ‘^^'^.“arclideacon” respectively (Ecclesiastical Commissioners Act, 

840 (d & 4 Viet. c. lid), 6. 1). Tho non-resideutiary deaneries of Wolver- 
nampton, Middleham, Ileytesburv, and Brecon wero to be suppressed as they 
roapedivoly fell vacant {ibid., s. 21). 

(0 See p. 418, j-ost, 

c 19^1 Bishopric and Chapter Acts Amendment Act, 1887 (JO & 51 Viet. 
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Sect. 5 . 


Constitn- Commissioners Act, 1840 ( 1 ), 

tion of the tion iinflm- tU (w), those of the new founda- 

Church into t I w practice since the time of Henry VIIL (h), 

Dioceses. Parliament!^) ^^^^ritly founded under the respective Acts of 

803. Ihe Ecclesiastical Commissioners are empowered to take 

over the temporalities of deans and chapters by scheme confirmed 

y Urder in Council ( 7 ;), and to make provision for the average 
annual income of deans {q\ 


Income, 


(0 3 & 4 Viet. c. 113, s. 24. 

(?») G & 7 Viet. c. 77, s. 1. 

(») Deans of the old foundation were, before 1840, elected by the lung’s 

Gibson says “ Deans of the old foundation como in 

owl 4 .\^ r upon the King's com/e (V e/ire ^ with the royal osseritj 

* 1 0 conhimutioii of the bishop, much in the same way as the bishops 

emse ves do. but, generally, the deans of the new foundation, which were 
a wa}s pin ely donative, come in by the King’s letters patent; upon which 
ey aie instituted by their respective bishops; and then installed upon a 

such institution, and directed to tho chapters” (Gib. 
r*' 1 distinction between the old and new foundations arose after 

tiie dissolution of monasteries, when Uenry VIII., having ejected the monks 
ou 0 the pithedrals, replaced them by secular canons; and those whom he 
lus regulated are called tho deans and chapters of the new foundation ; such 
are Canterbury, V inchester, Worcester, Ely, Carlisle, Durham. Rochester, and 
iNoiwich Nowby the Ecclesiastical Commissioners Act, 1840(3iS:4 Viet. c. 113), 
and the Velsh Cathedrals Act, 1813 (G & 7 Viet. c. 77), the deanery of every 
^ikI collegiate church upon tho old foundation has been placed in 
the direct patronap of the Sovereign, who aj>points by letteis patent. Before 

/ ^dection to tho deauerv of Exeter was the subject of a lawsuit 

{JL y. A:rc/er ((7,«;.^,-) (1840). 4 Per. ^ Dav. 252). 

I/ll 'I ^ / I . - - _ / 


u laer Uioir common seal that tho not income of tho Truro Chapter Endowment 

iuiKl (Bl^hop^c of Inin) Act. 187G (89 & *10 Viet. c. 54) would provide a 

minimum annual income of £l,000 for a dean and of £300 each for not loss 

than tour residontinry canons, exclusive in all cases of the value of any 

lesidence, the bovyeign by Order in Council might found a dean and chapter 

ot Iruro and constitute them a body corporate with all tho rights and powers 

ot other cathedral chapters in Ihigland or with such of them as to Her Majesty 

might .veem fit, and might subject them to the junsdiction of the Bishop of 

liuio as visitor (jW.. s. 3); and such dean and chapter is to bo deemed 

for all pjirposes subject to tho same laws as tho dean and chapter of any 

omer bi.vhopnc in England, and tho deauerv is to be in the direct patronage of 

the Sovereign, and everj- canonry in the' patronage of the Bishop of Truro 

ioi tho tune being (ibid.). The l^overeign may make, alter, and revoke statutes 

lor tho order, rule, and governance of the* dean and chapter of Truro and 

tho members, ofheers, and endowment thereof (ibid., s. 4). By s. G of the 

same Act, canonries may be established at the minimum income aforesaid 

beioie the foundation ot the dean and chapter. This has been the course 

tollowed, and apparentl}' no dean of Truro has yet (1910) been established. Tho 

bishop acts as dean. For Orders iu Council under tnese Acts, see Pullings 

index to Orders in Council, sub voce Truro, and tho Annual Statutory Buies 
and Orders. 

The Newcastle Chapter Act, 1884 (47 & 48 Viet. c. 33), contains provisions 
identical (jnufatis viutaudts) with the above for dealing with the Newcastle 
uiapter lindowinent Fund, and the establishment of a dean and chapter- 
Canonries have been founded, but as yet there is no dean. See Orders m 
Council, siij/ra. 

(;j) See p. 800, post. 

(q) Ecclesiastical Commissioners Act, 1840 (3 Viet. c. 113), s. 66; Statute 
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804. If a canon accepts a deanery his canonry is void by 
cession, and the King is entitled to present to the vacant 
canonry (r). 

805. When appointed, a dean is entitled to installation fa). 

The profits of a deanery, during vacation of the office, go to the 
successor (b). 

806. Every dean is to he resident in his cathedral or collegiate 
church eight months at the least (c) in every year, and is to continue 
therein, preaching the word of God, and keeping good hospitality {d). 
Such residence is counted as if he were residing in any other hene- 
fice he may hold (e). A decanal house of residence is usually 
provided (/). 

807. Deans in cathedral and collegiate churches (and also the 
canons) must not only preach there so often as they are hound by 
law, statute, ordinance, or custom, but are likewise to preach in 
other churches of the same diocese, where they are resident, and 
especially in those places whence they or their church receive any 
yearly rents or profits, and in case they themselves be sick, or 
lawfully absent, they are to provide suljstitutes approved by the 
bishop [g]. The dean ought to visit his chapter (h). 

i®®®' spii'ihial person holding more benefices than one can 

ake a deanery or any cathedral preferment to hold therewith (0- 

Wo dean can hold any benefice except in the city or town of the 
ca ledial or collegiate church in which he shall hold such deanery, 


-) (37 & Viet. c. 1)0); Kcelosiastieal Con 
fa finn- t?’ <12 Vkt. c. 114). The following is the scale ; Diivhuii 
anil i> 11 tind '\Ve>tminster. £2,000 each; and everv ollnT eathedi 

W 1 .5® England not less tlian £1,000. Tlie Welsh deai 

c- 7 () s *67 (Welsh Cathedrals Act, 184;J ^0 A 7 Va 

1^' pluralities of canons, si 

1S4()(;J A 4 Vict.c. n:i).s.2!. T1 
of Ibo (lp-.n j “'^tion amount to £10 4-;., that is, £1 Is. to tlie conniiissai 
officer hv nc ‘^‘‘'Mder. £8 8s. to the registrar of the dean and chaj)ler or othi 
(Tables of tCT the duty, 10s. to the apj'aritor, and os. to the seah 

t895 Lonr)!.? I'ees, June 2, 11)08, superseding those of Deci‘nib»-i' h 
P-U16). azette, 1008, p. 4004, and Statutory liules and Orders, 100! 

(r &nl ‘-"r) »■ c-ll,s.2. 

(4 Caiior 42 "^‘' Commissioners Act, 1840 (8 & 4 Viet. c. 1 13), s. 3. 

* 2 Viet. c. 10(i), s. :iS. 

T^oaneiy of Mfm Uouses of Kesidenco Act. 1842 {o & 0 Viet. c. 20), an 

0 ^uche.ster Aot looc/fiLM... - . iV ^ . . i 

Keck 

dial 


A^oanervof 1 . ^^esulenco Act. 1842 (o A: 0 Vict. c. 21)) 

Ucclesiasticul t» i 1906 (6 Edw. 7, c. ID); and as to dilaj)iihitii)n.' 

“hsticHl ’ (3-f & 33 Vict. c. 43), ss. 23-28 ; E 

ltU3(6&7 V T® ^ 

^l) Canoa 43 ^ property, seo p. 713, post. 

p. 409, ante."' Canonicum, p. 33 ; and as to visitation general 

(V I^luralitiea Act, 


1838 (1 & 2 Vict. c. 106), ss. 2. 124. 
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Ecclesiastical Law. 


Sect. 5 . . and unless the annual income of the benefice is under ^500®. 
Constitu- A benefice held in contravention of this rule, unless sooner avoided, 
tionofthe becomes void on the expiration of six calendar months from the 
Church mto time of his admission to such deanery©. 

looses. dean of any cathedral church can hold any of the following 

offices : Head ruler of any college or hall in the Universities of 
Oxford and Cambridge, provost of Eton College, warden of 
AVinchester College, master of the Charterhouse ; but the Dean of 
Christ Church, Oxford, may be head ruler of the college there 
maintained (m). 

Cure of souls. It has been doubted whether a dean, archdeacon, or canon has 

a cure of souls (a), but it seems probable that a dean has still the 
cure of souls of his chapter (o). 


Vestments. 809. The dean and prebendaries (now canons) are to wear a 

surplice with a silk hood in the choir, and a hood when they preach 
in the cathedral or collegiate church (p). 

By the Canons of 1603 they are to wear surplices both for prayer 
and preaching, and with their surplices such hoods as are agreeable 
to their degrees ( 7 ). The settled practice has been in accordance 
with the above rules (?•). 


[k) Ecclesiastical Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 19. As 
to the rectory of Tatenhill annexed to the deanery of Lichfield, see Ecclesi- 
astical Commissioners Act, 1873 (36 & 37 Viet. c. 64). 

(/) Ecclesiastical Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 19. 

(»0 Pluralities Act, 1850 (13 & 14 Viet. c. 98), s. 5. 

(«) Coke says they have (3 Co. Inst. 155), but Watson says it is held by some, 
notwithstanding what is said by Coke, that a deanery, archdeaconry, prebend 
etc. are not benefices with cure of souls (Watson, Clergyman’s Law, p. 11); s®® 
also Eccksiasikul Commissioners v. Kildare {Dean and Chapter) (1858), 8 
1. Ch. P. 93, C. K.,per Napier. L.C., at p. 96. 

(fd See Godolphin, Repertoriiun Canonicum, p. 55, and canon 42; Johnson, 
Ecclesiastical Laws, 1237. By the Clerical Subscription Act, 1865 (28 & 29 
Viet. c. 122), s. 5, every person about to be instituted or collated to any 
benefice or preachership must, before institution or collation, make and sub- 
scribe the Declaration of Assent to the Thirty-nine Articles and the Prayer 
Book, the declaration against simony, and take the oath of allegiance in the 
presence of the bishop by whom he is instituted or collated, or his com- 
missary ; but only such persons as are instituted or collated to a benefice with 
cure of souls are required to read and assent to the Thirty-nine Articles 01 
Religion in the presence of the congregation after institution or collation (iWd., 
s. 7). It is therefore considered doubtful whethe^this second assent to the 
Articles (commonly called “reading in”) need be^gone through by deans, 
archdeacons, and canons. The question turns upon whether they have a cuw 
of souls. For the old law as to subscriptions, see the stat. (1662) 14 Car. 2, 
c. 4, ss. 6. 8, 9, by which deans and canons were required to assent an 
subscribe to the Prayer Book, and stat. (1571) 13 Eliz. c. 12, by which assen 
to the Thirty-nine Articles was required. Watson thought deans, arch- 
deacons, and canons did not come within the latter Act ((Clergyman s Law, 
p. 302) ; see also canon 36. 

(/>) Advertisements of 1566. , t f; « 

{q) Canon 25. The Advertisements, and also canon 24, contain regnmtion 
that “ decent” copes are to be worn in cathedrals and collegiate churchy a 
the communion service, upon principal feast days, by the principal minis » 
whether bi^op, dean, or one of the canons. This practice, 
observed, died out about 200 years ago. As to whether it could now be ICo 7 
revived, see p. 402, ante. ^ 

(r) As to wearing a black gown instead of a surplice for preaching, see 
Ii<^tnson, Wriykt v. Tugwell, [1897] 1 Ch. 85, C. A. 
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810. The dean of a cathedral is sometimes called the arch- 
presbyter of the diocese (s), and is said to be next in dignity to the 
bishop, though this position has also been ascribed to the chan- 
cellor of the diocese (0 and to the archdeacon (a). He is styled 
the “Very Reverend,” and is entitled to a seat in the Lower House 
of Convocation. 

811. A sub-dean is a non-residentiary officer of a cathedral or 
collegiate church. The office does not give a right to any “ 
endowment, unless duties are actually performed in respect of 

A sub-deanery held independently of the dean, and not subject 
to the cathedral authorities, is an anomaly unknown to the law^ (c). 

812. A dean of a cathedral or collegiate church in England Rosignation 

or Wales (d) or a canonic) may make a representation to his and 

• ^ ‘ ^ L cunons 

bishop that he is desirous of resigning bis deanery or canonry 
by reason that he is incapacitated by age or some mental or 
permanent physical infirmity from the due performance of his 
duties. The bishop must, if satisfied of the incapacity, certify such 
incapacity in writing under his hand to His Majesty, the arch- 
bishop, bishop, body corporate, or person in whom the patronage 
of the deanery or canonry held by such dean or canon is vested ; 
and from and after the date of such certificate such deanery or 
canonry is to be vacant, and such vacancy may be tilled up in the 
same manner, and with the same incidents in all respects, as if such 
dean or canon were dead, except that there is to he paid, by the 
year, to the retiring dean or canon, by the treasurer or other proper 
officer of the chapter to which the dean or canon belongs, out of 
the income of the deanery or canonry, and as a first charge thereon 
m the iiands of the successor, one tliird part of the income, calcu- 
lated on an average of the three preceding years, received by the 
retiring dean or canon before his retirement on account of his 
eanery or canonry, such yearly sum to accrue due from day to 
tiyibutto be payable half-yearly: provided that if the retiring Reiiiing 
ean oi canon holds no other ecclesiastical preferment, such one- 
third must, in the case of a dean in England, if less than .i'lOO a 
)eai, je made up to .t400 a year; and in the case of a dean in 

^ 6s, It less than JJdUO a year, be made up to LdOO a year( /'). 

813. When a representation has been made to a bishop by a inquiiyastu 
ttn or canon of his desire to resign, the bishop may, if lie, in liis 


In Reperturiuin (.'aiioiiicuin, n. aii. 

0 « Appemhx.p.o; Ayl. 


, } bto ihu ituthonties cited at p. -l ijj, j,o< 

Ic Rrn ‘ Act. ISlU {'.i & 1 Viet. c. 1 Itl). s. 22. 

flio dean 8 Jur. (X. s.) llbO. wliero tbo r« iations of 

kopoituiim?*P ^ dealt with; and ^ec G<jilt)lj)liiii, 

1*0(1 iij thu >!) • p. oi). At Truro the sub-dean lias a .stall in tlie cliuir, 

presides lu V* dean or of the bi>h<»p (uulil a dean has bfun appointed) 

sainovoice in ** V hi tbo gei.erai ehipter, ami luus tho 

ood ChaniAr ^oapter.s respectively as a rcsidtmliary canon (Truio Disliopric 

('0 li v,.t. c. id, ». t). 
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disci etion thinks it expedient so to do, for the purpose of satisfyinu 

himself of the incapacity of such dean or canon, direct an inquiry 

0 be held into the existence of such incapacity by any number of 

persons, not exceeding three, being beneficed clergymen or holding 

a rank in the Church higher than that of beneficed clergymen, and 

he may give or withhold his certificate according to the result of 
such inquiry. 

_ I lie persons directed by the bishop to make an inquiry into the 

incapacity of a dean or canon are to give notice to such dean or 

canon of a time and place at which the inquiry will be made, and 

any person authorised by or on behalf of such dean or canon may 

attend the inquiry, and produce evidence, and cross-examine the 

witnesses, and generally conduct the case on behalf of the dean or 

canon.^ ihe persons conducting the inquiry, or any of them, may 

administer an oath, and may examine witnesses on oath or not, in 

^\iiting or orally, as they think expedient; and any person who 

wilfully makes a false statement when examined, whether on oath 

01 not, IS guilty of a^ misdemeanour. Any person refusing to give 

evidence when required, after a tender of his reasonable expenses, 

may be certified by any person or persons conducting such inquiry 

to have so refused to any judge of the High Court, who may deal 

with such person in the same way as if he had refused to give 

evidence in a proceeding instituted in the court of which he is 
judge if/). 

814. If any dean or canon has been found by due process of law 
to be a lunatic or of unsound niiiul, the bishop of the diocese may, if 
he thinks lit, grant a certificate of the incapacity of such dean or canon 
without any representation being made by him of such incapacity, 
and such certificate for the purposes of the Act has the same effect 
as if it had been granted in pursuance of a representation of 
incajiacity made by the dean or canon ; provided that no such 
ceitificate is to be granted where the deanery or canonry held by 
the person so found to be a lunatic or of unsound mind is annexed 
to the headship of a college or professorship of any university, so 
long as provision shall be made to the satisfaction of the bishop for 
peifoiming the duties of the said deanery or canonry (/i). 

815. Ihe reasonable expenses of any inquiry into the incapacity 
of a dean or canon are to he certified under the liands of any 
pel son or persons authorised to conduct the inquirv, and when so 
cei tilled and approved by the bishop are to be defrayed out of the 
income of the retiring dean or canon (i). 

Professoi-ship.s 816. AMiere any professorship, archdeaconry, headship, or other 
e c. anne.\eci. preferment, ecclesiastical or civil, is annexed to any deanery or 

canonry, or any deanery or canonry is annexed to any professor- 
ship, archdeaconry, headship, or other preferment, ecclesiastical or 
civil, the dean or canon retiring from his deanery or canonry in 


f/unacy of 
fienns aii(i 
<^non3. 


Kxpensca. 


(;/) I)*'ans and Canons Resignation Act, 1S72 (35 Viet. c. 8), s. 4. 
{h) Jhid., 8. 5. 

(i) Ihid., s. 6. 
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pursuance of this Act is to be deemed to have vacated also such Sect. 5. 
professorship, archdeaconry, headship, or other preferment, and is Constitu- 
to be entitled to be paid out of the income of such preferment, and tion of the 
as a first charge thereon in the hands of tlie successor, by the Church mto 
treasurer or other officer Avhose duty it is to pay such income, 
one-tliird part of the income calculated on an average of the three 
preceding years received therefrom by the retiring dean or canon 
before his retirement on account of such preferment, such yearly 
sum to accrue due from day to day, but to be payable half-yearly : 
provided, that where any such dean or canon would, if the Act had 
not passed, and he had vacated or become incapable of performing 
the duties of any such professorship, archdeaconry, headship, or 
other preferment, have been entitled to any other payment in 
respect of such preferment than that to which he is entitled under 
this section, such payment is to be substituted for the one-third 
awarded to him hereby (k). 

All powers and duties by the Act vested in or imposed on the Powers vostod 
bishop of the diocese, in the case of the dean and canons of the ^^ntcr- **** 
icing’s free chapel of Saint George within his castle of Windsor, hury. 
the dean and canons of Christ Church, Oxford, and the dean and 
canons of the collegiate church of Saint Peter, Westminster, vest in 
and are imposed on the Archbishop of Canterbury acting on behalf 
of His Majesty (/). 

(iii.) ('hapiers. 


817. A chapter is a congregation of canons of a cathedral or Definition of 
collegiate cliurch (m), usually (but not necessarily) including a 
dean (n), who is chief and head of the chapter (o). 

A dean and cliapter are a corporation aggregate (p). (’urpomtion. 

By the Ecclesiastical Commissioners Act, 1811 ( 7 ), the majority 
of the existing members of a chapter (including or not including 
the dean, according as his presence may or may not by law be 
lequired) are at all times a sufficient number of canons for con- Quorum, 
fitituting a chapter, and in other sections of the Ecclesiastical 


m Canons Ke.^igniition Act, lsT2 Viet. c. 8), s. 7. 

y) s. S. 

(m) 8eo Co. Litt. 9o a. 

S to • A 

‘. 77), >. -I 


-'...vui.u uuvncii loi 

prebeiidavies, whereof . 
thov wore us assistants 
;‘»u (h8j)osing the thi 

lomporalities ‘ 

Juight Imj 
termed bj 


’ us assistants in inuttois relating to the Church, for tlio better onhaiiig 
tsuig the things thereof, ami for contirniatioii of such leases of the 
tics and offices relating to tlio bishopric as tho from time to time 

[>pen to make (Godoljdiin, liepertomun Canonicum, ]). oS). They were 

notoalvi being, anciently, a kin»l (*f head, instituted 

of bishop, but also to nilo and govern tlio diocese in tune 

thol . f 1 * ‘Vl’* ^'^©bt now exists only in archdioceses (s 

**<30 pUos a*! jb^^bop being the guardian of the spiritualities in ordinary 


0. llridg. 122. 1-lS ; Kyn's Case (loOd), 
btloC^roi^ IM.-i (b .A 7 Vict. c. 77). s. 1; see 

I'?! 4&'-. v- ’ p. tiff. 

39, s. 10. 
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‘0 a “ember of 

of n II f ■ ® C “ey no dean, and where there is no dean 
at all (as formerly at Southwell) grants by or to the chapter are as 
eflectual as other grants by or to dean and chapter (a). ^ 

neJiivP Jui!® ehapter, he has no power to 

casSg vSfe formally arrived at (/), nor has he even a 

a co!lt’-'e^(/d collegiate church is more properly called 

819. Of chapters, some are ancient, some new (<■). Chapters are 

“pin"® ^n® oOooi'al chapter” and the chapter proper or 

se c lilp ei , the latter comprising the dean and residentiary 
canons only. Ihe close chapter has the exclusive management of 
the capi u ar ]n-operty, though at Hereford the general chapter is 
coinenet oi the receipt of the royal conqt’ (Vclire, the election of 

msjiop and proctors in convocation, and the installation of a dean 
and any other dignitary (d). 

Ihe teim the dean and cliapter ” in the diocese of Truro means 
le Jishop, acting as a dean, the sub-dean, the canons residentiary, 
an any jieison who by the Act is entitled to a voice in the chapter. 

e tfeim the general chapter ” means the dean and chapter and 
the honorary canons of the cathedral (c). 


^ } ! • • • possessed by deans and other individual 

s. *11) ; “ all members of chapters except the dean 
. . . are etc.” {ilml., s. ]). ^ ^ 

avi 1'* tioKthreli [Chapter) v. Lincoln 

burgesses of a borough (see tirle Local 
10\LL.NMLM). So hkexviseiu the catliediul churches of St. David’s and Llandall’ 

Inrl f ioimcrly m> dean, but the bishop in either was head of the chapter; 

clunitcr (or precentor:, at the latter the archdeacon, pre- 

helnfa * f ?i ^1^^ bishop or vacancy of the see (Stephen.s Laws 

-111 1 Ai'^ ^ P- ^t present in the ancient bishopric of tSodor 

ami ^lan, and a .o in some of the new bishoprics, there is no dean, -he bishop 

(ii tbecRseut iruro) acting as such (see p. -Ils, urtfc) ; but as a general rule 

the clu.pter consists of dean and ciinoiis. ^ o 

(0 '\^atson, Clergymans Law, j). 800. 

'j y/nraurr/ (1787), 1 Term Rep. GoO. Go2; see stet. 

r/iti ^ ^”v'V - imt"' ’ Ann. c. 7d; ami comjare title 

CoKroiuTioxs, ^ ol. A III., p. 'SV.K 

(l>) Co. Lilt. 90 a, notes 102, 10;j. 

(f) Ihe new, according to 8ir !■]. Coke, are those which were founded or 
laiislatcd by IJeniy ^ ]IL (see slat. (l.:-li>) Si & So Hen. 8. c. 21 ; slat. (1576) 
iz. c. _ , slat. (159.J) ,30 Lliz. c. o), in llie jilaces of abbots and convents, or 
I'lioi.s amt convents, which were cbuiders while tiiey stood, and these are new 
cliiipters to old bishoprics; or they aie those which are annexed unto the new 
^ is iojuics U'unded by Henry A ill., and are theiefore new chaptei'S to ne^ 
Dis oju ics (C o. latf. 90 a). In addition to these there are some chaj'teisof quite 
recent foundation. asTiuioand Newcastle (see Truro Chapter Act, 1878(41 & 42 

/-/? V Iiuro Rishojiric and Chapter Acts Amendment Act. 1887 

(o() A ol A let. c. 12), and Newcastle ( Jiajdcr A. t, 1884 (47’ A 48 \'ict. c. 33)). 

(<n Ii.\. llmjoHl [Ihau) (1870), L. R. 5 Q. 13. 19G, where s. 25 of the 
J-.ccJcsia.stical Commis.-joners Act. 1840 (:3 A 4 Viet. c. ll;3), was construed ; 
lanah tph V. Mihmn (18GS). L. R. 4 C. V. 107, Lx. Ch. where the right of uon- 
lesicioiitinnes to vote for itocUis in convocation was decided. 

[c) Iruro Bishopric and Chapter Acts Amendment Act, ISS7 (50 & 51 Tict. 
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820. The chapter for certain purposes is a “court” exercising 
judicial functions, though not, strictly speaking, a court of law or an 
ecclesiastical court. Thus, it has been held to be a court for the 
purpose of inquiring into the due performance by a vicar choral 

of the cathedral services (/). 

821. All chapters are subject to the visitation of the bishop 

jure ordinario (i/), and of the archbishop, Jure metropolitico (h), 
except in the case of peculiars, when they are visited by their own 
peculiar ordinary, but every see or cathedral as such is exempt 
from archidiaeonal jurisdiction (i). 

At a visitation the bishop may order the removal of illegal 
ornaments erected therein by the dean and chapter (/.■), in spite of 
their opposition, but he cannot, at his discretion, order any alteration 
in the fabric of the cathedral (/). 

822. The chapter has the general control of the cathedral, in 
accordance with the cathedral statutes (/»). Thus, a chapter may, 
if they have power to appoint by their statutes, remove a chorister(/0 
or schoolmaster (u) appointed by themselves, subject to an appeal to 
the visitor. 

A chapter also has power to appoint a commissioner under the 
Pluralities Acts Amendment Act, 1885 (p). to inquire into the 
adequate performance of ecclesiastical duties under that Act. 

If the bishop, with tlie assent of the chapter, make a statute for 
the chapter prejudicial to their successors, it requires to be construed 
strictly and according to its very letter {q), 

823. The possessions of a dean and chapter are for the most 
part divided, the dean having one part alone, in right of his deanery, 
and each particular canon a certain part in right of his canonry ; 


c. 12). s. 2. The “ general chapter ” also consents to the exorcise of the ])atr()n!ige 
ei the (lean and chapter (Truro Bishopric and (’huitter Acts Anioudiiioiit Act, 
1SE)7 (oO A 51 Viet. c. 12). s. 14). 

{/) V. York {hcau aiul ('hai'ft-r), Ivotherv's Appeal Cases, li54 ; 
[Ihanaud Chapter) (1807), l -Tl'. L. ll 874. C. A.,/»r L- nl 
il.R., at p, 375 ; but see Jk York (Dean) (1S41), 2 (i. B. 1. As to ecclcsia.^tical 

courts, SCO p. 491). post. 

(j) See p. 410, “The ordinary is visitor, so constituted bv the canon 

law aiid from tlience derived to us” (I’Bl. Com. 480). 
ft) 8oe 3K5, ante. 

(0 Gib. Cod. 171. 

AsT^ 0 ^ theintci-pretation of tliose and the powers of visitors, ^ec p. 109, 
^''JU'ter being for certain juirposes a court, see S'q /('. 

n'’* \f^^\kr{D(UH u)al (7m>»/er) (1850), 15 H B. .)13. 


IT U. B. 1. 


/ V I. V nuuttf ) \hOini K ii 

^ 8. 205,214. As to cj.iscoi'al visitations, see 
in the eas^s usvially tnrn on lh(‘ ( uiKstniction ot the 
(1787\ 1 Chicliester, s(.\.* < hit Ix.di r {Dl.'^/a p) \ . J!ai vard 
Q-B lor 11 j retold, //. v. Utrfjnd {/ffdit) (lN7n), Ih o 

rdsitm,. P* "llth ••>'(€. In some cases tbeic have been coni- 

ChapteV^ ''isHorial rights ; see Burn, Ecclesiastical Law, Vol. 11.. tit. Bean 
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the residue the dean and chapter have alike, and each of them is 
to this purpose incorporate by himself (r). 

fhpJr t chapter being a corporation aggregate, although 

heu possessions may be parted with, yet, for necessity, the corpora- 
tion remains as well_ to assist the bishop in his office as to give 
their assent o certain of his actions (s). Where there is no dean 
and chapter, the acts of the bishop are valid without confirmation (a). 

824. The patronage of all benefices with cure of souls has been 
taken away from individual members of the chapter {b), but that of 
Uie chapter itself is preserved subject to the following restrictions, 
me Chapter, on a vacancy, must- present a member of such chapter 
01 one of the archdeacons of the diocese, or a non-residentiary pre- 
oendary or lionorary canon ; or a person who lias served for five 
3 eais at least the office of minor canon or lecturer of the same 
c uic 1 , 01 a master of any school connected with such church, or 
as incumbent or curate iu the diocese, or as public tutor in either 
0 ^ le Liineisities of Oxford or Cambridge, or as to Durham has 
sened foi the like term in the office of professor, reader, lecturer, 
or utoi in the University’ of Durham, or has been educated thereat, 
or is a licentiate or graduate in theology therein, or has served 
as incumbent or curate within the same diocese for a like period (c). 
In the event of^ no presentation being made in accordance with the 
oiegoing provisions within six months, there is a lajise to the 
bisliop to collate an incumbent or curate of the diocese of five years’ 
standing, who lias “actually served,” and if no such collation is 

made within another six months, there is a lapse without condition 
to the archbishop of tlie province (d). 

825. M' here sees have been consolidated and united, in some 

cases the two deans and chapters have retained their separate 

powers (c), and in others one of them has been made the sole 
chapter {/). 

(iv.) Canons. 

826. A canon is a residentiary' member of the chapter of a 
cathedral or collegiate church (y); and has a stall in the choir and 

(r) Goiloljiliiii, liopcitonum ('jinonirum, p. 52. As to incomes of deans and 
canons, see p ^ is, anC, ;ind p. -i;n. and as to property, see p. 432, pwf. 

{.vj (Mo// onj r/taj.Ur) rW(l59S), 3 Co. Itep. 73 a, 73 b. 

«) ^00 Lishopnc ot Iruro Act, ISTG (39 & 40 Viet. e. 64), s. 7. 

(/O Sop p. ^ 

(r) Ecclesiastical Commissioners Act. IS40 (3 & 4 Viet. c. 1 13). s. 44. 

[if) i onL, and tboujrii not mentioned there would be a lapse to the King at 

tbo end ot a tui thersix inontlis, if the archbishop fails to present. 

(0 I'or example. Gloucester a»id Bristol before their disunion in 1897; see 

Bishopric of JB-istol Act, 1.SS4 (47 A: 4S Viet. c. Gb). 

(./ ) See the cases of dissolved chapters of inonasterios, stat. (1541) 33 lien. 8. 

und Lichfield), stat. (1543) 34 & 35 Hen. 8. c. 15 (Bath and 

WclL . lhecha])ters of Lichfield and ^VelJsonlvresl)ectivelv in each case being 
retained. . i . 

(i/) Under the Ecclesiastical Commissioners Acts all members of a chapter 
tbo dean are now styled canons (Ecclesiastical Commissioners Act, 1840 
U ^ s- 1 ; as to Wales, ^Velsh Cathedrals Act, 1843 (6 & 7 Viet, 
c. < 4 )). Otficers called prebendaries, however, still exist among the non- 
residciitiuries (Ecclesiastical Commissioners Act, 1840 (3 A: 4 Viet. c. 113), s. 22). 
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a voice in the chapter. A cauonry is the office (witli the emolu- 
ments) of a canon [h). 

A canon is, by himself, a corporation sole. He is a corporation 
in two respects, first as a member of the corporation aggregate, 
namely, the corporation of the dean and chapter ; next us a cor- 
poration sole (i). 

827. No one is eligible for a canonry unless lie lias been six 
years in priests orders, except in the case of a canonrv annexed to 
a professorship, headship, or other office in some university (A’)- 
He must therefore be thirty years of age at least (/). 

The holding of a prebend is not necessary to the holding of either 
of the residentiary canonries at St. Paul’s, which are in the direct 
patronage of the Sovereign (m). 

828. The right of appointing canons is vested by statute either 
in the King (u) or the bishop of the diocese (o), except in the case 
of a cauonry which is attached to some ecclesiastical or spiritual 

Tho term “canon” in tho Ecclesiastical Comuiissionors Act, ls-10 (.> «!c 4 A ict. 
c. U3), means only “ every residentiary member of chapter, except the ileaii, 
heretofore styled cither prebendary, canon, canon residentiary or residentiary’ 
[ibid., 8. 93). 

(/i) A prebend (now called a canonry) was formerly described as an endow- 
ment in land, or pension in money given to a cathedral or conventual chuicli 
in proihcndam, that is, for tho maintenance of a secular pritvt or regular capon 
who was a prebendary, as supported by tlio ]uebend (.Stephens, Jiaws llelating 
to the Clergy, p. -109), and see WalronU v. Pulkxnl (lo70), 3 Pyer, tiUit b. As to 
the present income, which consists of a money i)ayment, .see p. 4dl. Sir 

11. Coke says a prebendary was so ealU’d a jirahtndo, from the assi>tancc ho 
afforded to the bishop [Norwich [Ikan mid Cliajitfi ) (!(i<c (109S), 3 Co. Hop. 73 a, 
"5 b) ; but Gibson says ho had his name, on tho contrary, from the assistance 
which the Church afforded him iu meat, drink, and otlior noeevsiries. A canonry 
was also foimerly a name of office, and a camm was the officer in like munner 
as a prebendary ; and a prebend was the maintenance or stipinid both of the one 
and of tho other (Gib. Cod. 172; Noncich [Ihun and Chaptir) Cmc, supra; 
Magdalen Mye Case (Kilo), 11 Co. R<-p. (Ui b, 7.7 a; Chirhad-r [llishop) v. 
JIarward (1787), I Term Uep. GoO). Tho number of canons in tho .several 
jollowing catlicdral or collegiate churclies throughout litigland and A\ules was 
by the Ecclesiastical Commi.ssioners Act, INK) (3 A 1 Viet. c. 113), 2, and 

sched., and the Welsh Cathedrals Act, 1!S43(GA7 Viet. c. 77). s. 1. ti.vcd as 
offows:— Canterbury, Durham, Ely, and Westminst<T six cadi ; Wiiichcstci 
.. j jun ; and tho remaining dioceses in Etiglainl and Wah's lour cadi. 

■t Cammissioiurs v. Kildare [Ihan and (1S.7S), N 

}b;J3. C\ A..perN.UMEK,L.C., at j.. ‘)G. 

W EccloMustieal Commissioner.s Act, LSIU (3 A 4 Viet. c. 113), s. 27. 
ha \ tko stut. (1GG2) 11 Car. 2, c. 1. a l.iymaii might 

fiv^ in'csonted to a jirebond, tor a pn'beiidarv non hahtl enram anniiarnm 
■f 7 Mttddi^ (lo87), Cro. Eliz. 79). The hiw'was tlio .^aiiie as in tho ease 

dadeaniseep.an.mife. ^ 

im) Eedesiustieal Commissioners Act, 1841 (f A .7 Viet. c. 39), s. .7. 

wwll Coinmissioners Act, ISK) (3 A 1 Viet. e. 113). s. 21. 

inthf d existing canonries of St. Paul’s, London, were placed 

or patronago of the Sovereign ; and as to the pationage of additional 

fd a!‘ see p. 429, jnud. 

1 As to tho patn 
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tion of the letiprq j^?^inated hj the King, he is appointed by royal 

Church iuto bishop iS entitled to installation (r); if by the 

Dioceses, tVhistalk^ thereupon m like manner he is entitled 

829. By the Eccdesiastical Commissioners Act, 1840, a number 
of caiionnes were suspended for the purposes of rearrangement («); 
some of these canonries were annexed to archdeaconries (b), otliers 
0 cei aiiipaiishes or professorships, and some were suppressed (c) ; 
s 0 le attei, however, it was provided that a plan might from 
^ laid before the Ecclesiastical Commissioners by any 

0 le c lapteis, ^\ith the consent of the visitors respectively, for 
remoMiig the suspension and re-establishing such suspended 
canonries, by assigning towards the re-endowment of any such 
canonry a portion of the divisible corporate revenues remaining to 
such^ chapters respectively, after paying to the Ecclesiastical Com- 
inissioneis the profits and emoluments accruing to them from the 
suspended canonry, so that the profits and emoluments of such 
suspended canonry be not diminished by the removal of such sus- 
pension, and also by accepting and assigning for the same i>ur|iose 
any luitlier endowment in money, or in lands, tithes, or other 
hereditaments, not exceeding in yearly value the sum of 1:200 for 
each canonry from which the suspension shall have been so removed, 
and also by annexing to any such canonry from which the sus- 
pension shall have been so removed any suitable benefice or other 
piefeunent in the patronage of such chapters respectively, or of any 
otiiei 2 iatioii, with the consent of such patron, and where any 
hishoj) IS patron, with the consent of the archbishop; and any such 
plan may he carried into efiect and such alterations may be made 
m the existing statutes and rules of such chapters respectively as 

{}>) liy the Truro Cbapler Act. ISTS (-JI & -12 Viet. c. -l-i^ the iippoiiitment of 
canons <.i liuio is vestetl in the Uslioj.. 

(7) bee, tor e.xuinple, the Lcclesiuslical Commissioners Act, ISIO (3 & 4 Viet, 
c. Ho), .ss. 21, 2.5. 

(r) m<L, s. 2-1. 

(v) I’la^ h'cs payable on collation and installation to a canonry 

amount to ilS loy. (j,/., namely, on installation £1 Is. to the cominissary of dean 
and chaiitcr, £1 -Is. to the regusirar ut dean and chapter <jr other ollicer by 
Usage pciloiming the duty. Un. to the apparitor, and os. to the sealer. On 
collation to the vicar-general or cliancvllor, IGs. Hd. ; to the regislmr or other 
olheer by usage poifonmng the dutv, £2 2,>i. Ad. ; to the secretary of archbishop 
or bishop, £-1 As.; appaiit-.r, 3s. (](/.; Staler. 4^. Ikl. ; record-keef er, U (kL 

(bee btatutory Order in Council of .June 2. IIIOS (l.ondon Gazette. ItMlS, p. 4tiW ; 
blututorv liules and Uideis, IPOS, )'p. a.G, 317, 310, especially as to lees 
payable to the aj.paiitor, seab r, and ivcord-keeper). 

(«) Namely, at Cunt* rbui v, JJurliam. Worcester, Westminster, ^\indsor, 
\\inchester, Exeter, Ibistol,' Cinsrer, Ely, Gloucester, Lichfield. Noiwich, 

1 eterboiuu^'h, Kuclie^ter. t^alisi^urv, WeiJs and Ely (Kccltsiasficul Com* 

nusMoners Act, lS-10 (3 ..V 4 \ ict. c. 113). .'•s. 4— iS). As to suspending a 
canomy at estuiiiisler in order to j'rovide tor the rejiair (*f the labric of the 
Abbey, see Westminster Abbey Act. 1333 (ol A 32 Vict, c. 11). 

{h) Ecclesiastical Commissioneis Act, IMO (3 & 4 Vict. c. 113), s. 16. 

(<) iho Ecclesiastical (. uiniJiis>iuiici*s liav6 no ^rcuior rights iu ibcse canonn^^3 
than had the foiniev canons, and are subject to the same trusts v. 

(Dtan and Canons) Eeuv. (ilV). 
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the case may require, under the authority in the Act provided for 
makinc^ alterations in existing statutes (d) ; such plan need not 
propose to assign towards such re-endowment any portion of the 
divisible corporate revenues remaining to the chapter (c). 

830 . Plans may also be laid before the Ecclesiastical Com- 
missioners for the establishment of additional canonries (./ ), and 
suclndans may contain proposals for assigning to the holders of 
any such canonries, spiritual, ecclesiastical, eleemosynary, or 
educational duties for the benefit of the Church of England and 
in connection with the diocese, and for fixing the residence of such 
canons and their participation in the conduct of divine service imd 
in preacliing in the cathedral or collegiate church, and foi limiting 
the tenure to a term of years, dependent upon the performance of 
duties, and for determining the patronage. The patronage of such 
canonries is to vest in the Sovereign or the bishop of the diocese, 
except in the case of a canonry wliich is attached to some already 
existing ecclesiastical or spiritual office. Patronage not determined 
in the plan is to vest in the bishop (</). 
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831 . As to canonries in "Wales, various provisions liave been 
made by statute {/i). Two canonries in each cathedral were to he 
annexed to archdeaconries. The income was settled (/), and all 
the provisions of the Ecclesiastical Commissioners Acts of 1840 
and 1841 were extended to St. Asaph and Bangui' {/.), provision as 
to Llandaff and St. David’s having in most respects lieeii made by 
those Ads { 1 ). 


832 . It is doubtful whether a canon has any cure of souls (m). Cure of souls. 
Canons (n) must make and subscribe the declaration of assent to the 
Thirty-nine Articles and Prayer Book before collation, and also the 
declaration against simony, and take the oath of allegiance (o). 


833 . No spiritual person (except an archdeacon), holding more 
than one benefice with cure of souls (p), may accept ami take, 


Pluralities. 


id) Ecclesiastical Commissioners Act, 1S40 (3 A 1 Viet. c. 1 13), s, ‘JO. 

(e) Cathcilrul Acts Amendment Act, 1873 (30 A 37 Viet. c. 30), s. 1. l'<)r 
lurlhor details as to property, see p. •132, pud. 

U) Ibid., B. 2. 

(y) Cathedral Acts Amendment Act, 1873 (30 A 37 Viet. c. 30). s. 3; and sec 
Ecclesiastical CommisMoners Act, 1873 (00 & 37 Viet. c. 01), s. 3. amending the 
Ewlesinstical Commissioners Act, 1840 (0 A -I Viet. c. ll’O. s. .71. 

. [h) Welsh Cathedrals Act, 1813 (6 A 7 Viet. c. 77). The nuinhcr of canonries 
in each cathedral is four; see p. 427, aute. 

(0 Seep. 431, pwL 
(^) Ibid, 

[0 Ibid. 

m) Seep. 420, an>e. 

A^)Eccled(utical dommissioners v. Kildare {Dcm and ('Jin)df.}') (1858), 8 I. 
( \ Napieu, L.C.. at n. 00 ; and see p. 420, ante. 

Clerical Subscription Act, 18tio (28 A 20 Vict. e. 122), s. 5. For the 
OW law, see stat. (Hi02) 14 Car. 2, c. 4, ss. 0. 8, 0. As to " reading in,” sec 

no te (o) on p. 420. 

0 d*finition of benefice, see Pluralities Act. l'‘3S (1 A 2 Vict. 

Pluralities Act, l.soO (13 A 14 Vict. c. 08), s. 3 ; and note {b) 

OQ p. obO, poaL 
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to hold tlierewith, any cathedral preferment (?) having anv 
rnhlf.m e°''o'™ent belonging thereto, and no spiritual person 

mav accM7or tabe“T*')!“i/'!)' or cathedral cdmrch 

other ca^fedril n, V n f ‘'"’y Preferment in any 

0 uLc To 1 hi . church, any law, canon, custom 

D evenf anv in h notwithstanding (r). But this does not 

e ther wlflinr u cathedral preferment 

in tbi H ^ ‘benefice from holding therewith any office 

ta tahrorf l®'^^ the duties of which are 

« “"p““r " F'““ 

head ruler of a college or hall in 
the_ Universities of Oxford or Cambridge, or warden of the 

■inThnldTl ^ ami also holding any benefice, can take 

and ho d there wi h any cathedral preferment or any other benefice; 

oL lf\ holding any cathedral preferment 

can take and liold therewith any benefice; but this does not 

pievent any such spiritual person from holding any benefice or 

cathedial preferment permanently attached to or forming part of 

le em owment of Ins office (rt) ; and if any spiritual person accepts 

a cathedral preferment or benefice, and is admitted, instituted, or 

provisions of the said Pluralities 
' s, and 1850, every cathedral preferment and benefice which 

tie previously held becomes ipso jacto void as if he had died or 
resigned tlie same {h), 

liy the Ecclesiastical Commissioners Act, 1841, more benefices 
^ an one might be held with any prebend, dignity or office not then 
m any manner endowed (including an honorary canonry), or whereof 
the endowments had not been vested in the Ecclesiastical Com- 
missioneis, 01 which might thereafter be endowed to an amount not 
exceec ing a Aear (c), and this provision was extended by the 
1 Uiralities Act Amendment Act. 1850. so as to authorise the holding 
0 one benefice and one (endowed) cathedral preferment in the 

office fionorary canonry, prebend, dignity or 

834. A canon is bound to reside at his cathedral or collegiate 
church at least three months in every year (c). Most canons, how- 
ever, hold another benefice, on which the ordinary term of compulsory 
residence under the Pluralities Act, 1838, is nine months in the 
year {/). Hence it is provided by the same Act that a canon may 

{<}) I‘or the definition of catliedral preferment which includes a canonry, see 
Pluralities Act. 18.18 (1 & 2 Viet. c. 106), .s. 124. 

(r) Hid., s. 2; and see p. 419, ante, 
is) Hid. 

{a) Pl.iralities Act. ISoO (13 & U Viet. c. 98). s. 6. 

(U Ibtd., s. 7 ; Pluralities Act, ls38 (I & 2 Viet c. 106), s. II. 

(f) Ivelesiastical Conimissioneiv Act. 1841 (4 & b Viet c 39). 

(d) Pluralities Act. ISoO (13 X 14 \ jctc. 98). s. 11. 

0) Ecclebiasticul Commissioners Act, 1.S40 (3 & -1 Viet. c. 113), e. 3. For a 
dec'hion on the repealed 6tat. (I,s03) 43 Ueo. 3, c. 84 see Cath^art y. Hardy 
(1814), 2 M. & S. o34. See nl so canon 44. 

(/) Pluialities Act, 1838 (1 & 2 Viet. c. 106), ss. 32, 120. 
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count the residence at the cathedral or collegiate church as if he 
had resided on some benefice {//) ; provided ahvays that a canon 
may not be absent from any benefice, on account of such residence 
and performance of duty, for more than five months altogether in 
any one year, including the time of such residence on his prebend, 
canonry etc., and every such spiritual person holding any suehollice 
in any cathedral or collegiate church, in which the year for the 
purposes of residence is accounted to commence at any other period 
than the 1st of January, and who may keep the periods of residence 
required for two successive years at such cathedral or collegiate 
church, in whole or in part, between the 1st of January and the 
31st of December in any one year, may account such residence, 
although exceeding five months in the year, as reckoned from the 
1st of January to the 31st of December, as if he had resided on 
some other benefice (/<). 

Hence it would seem that an incumbent who is also a canon has 
two months’ leave of absence from clerical duty instead of three. 
If, however, the canon is the holder of a revived or additional 
canonry under the Cathedral Acts Amendment Act, 1873, he is 
not bound to any other or further residence than is prescribed in 
the plan under that Act(i). 

835 . The income of a canon varies from about 350/. to 1,000/. a 
year. All the interests of the holder of any canonry in real estate 
or endowments are to be absolutely vested in the Ecclesiastical 
Commissioners (j) and money payments made instead; thus the 
Commissioners have to make such arrangements as will (if 
possible) leave to the canons of Durham, Manchester, St. Paul's, 
and AVestminster respectively an annual average income of 1,000/. 
a year each, to the canons of St. David’s, Llandatl’ (/.■)» St. Asai)h, 
and Bangor (/) 350/. a year each, and to the rest 500/. a year 
each. But this scale of payment may from time to time be varied 
or revised, but so as to preserve as nearly as possible the intended 
average annual incomes, so as not to afi'eci any canon in possession 
at the time of making such variation (m). 

The profits of a canonry during vacation, subject to the 

expenses of performing the duties of the office, go to the 
successor (/<). 


^I'lr^lities Act, 183S (1 & 2 Viet. e. lOfi), ss. 31), 120. 

M //'u/., 8. 39. '' 

(') Cutliodrul Acts Amendment Act, 1873 (30 & 37 Viet. c. 39), s. 3; 
P- ‘‘^9, (luie. ' 

Commissioners Act, IS-IO (3 & -1 Viet. c. 113), s. 
Wokh u hDdml, Act, isto (0 & 7 Viet. e. 77). 

\l\ W 1 1"* Commissioners Act, 1810 (3 A 1 


U) lUKO esiaie:^ in lU: 

agricultural depression, l^'or iho present income 
been fon , ^ dioceses 1 

funila to endf'w th them there arc no deans and chapters and 

(«) Stat. (1536) 28 Hen. 8, c. 11, ss. 2, 8. As to deans, see p. 419, ant-. 
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i M i-esidence are attached (o), 

tica ? L . ^''he“®^er a house becomes 
Jbnt^i n > a canonry the other canons may make 

choice of It according to seniority, the new canon taking the house 

cl on lef - ^ here the houses are the property of the dean and 
chaptei, and the particular canons merely have the use of them for 
the discharge of their duties, a canon cannot validly mortgage 
0/?^o aha) his house of residence, so as to give the mortgagee the 
ight to eject him therefrom (p), nor can he vote in respect of it (a). 

\ lere, however, a canon occupies a house as a corporation sole, and 
not as a member of the chapter, having a right to it for life with 
winch the chapter cannot interfere, he is entitled to a vote (r). 

ii^very canon and petty canon is rated separately for his first- 
fruits, not jointly (s). 

937. Subject to certain special provisions, all the patronage of 
nenehces with cure of souls formerly possessed by individual deans 
and canons in right of their separate estates, or by non-residentiaries 
m right ot their offices, has been transferred to and vested in the 
bishops of the respective dioceses, subject to all such provisions as 
0 ajipoitionment or exchange of ecclesiastical patronage as are 
contained in the Ecclesiastical Commissioners Act, 1836 (t). 

It IS not lawful for any spiritual person to sell or assign any 
patronage or presentation belonging to him by virtue of any dignity 
01 spiiitiial office held by him, and every such sale or assignment is 
null and void to all intents and purposes (d). 

838. Numerous provisions have been made by the Ecclesiastical 
Commissioners Acts as to the property of canons (6). 

839. Canons, like other clergy, are individually subject to epis- 
copal and metropolitical visitation, but cannot now be deprived 
summarily by the visitor (c). 


Resilience Act. 1S-I2 (5 & G Viet. c. 26]; 

^ r'.! ~ "”)i s. 7 ; Ecclesiastical Commissioners 

Act, L 11 (.1 A o \ ict. c. .lU), s. IS, As to propertv, see p. 713, post. 

(/>) Doe (I BMer v. Musf/rave (1840), 1 Mar.. & G. 62o ; QreM v. ]Vin(Uor 
( (Un uud aiioiis) (1840), 2 Beav. 544. As to luortg ages or assignments of 
ecclesiastical incomes or property, see j). 735. jmf. As to dilapidations, see 
Ecclesiastit^al Dilapidations Act, 1871 (34 & 35 Viet. c. 43\ ss. 25-28; and 

p. i07. 

(7) //'(it/t \.\ffaf/ncs (1857). 3 C. B. (y. s.) .389 ; Harris v. Phillips. [1891] 1 
U. B. 2(h : ub'd see Durant v. Kennett (1869), L. E. 5 C. P. 262, and title 
ELEcrioxs. 


'r) l ord V. I/ariugfon (1869), L. R. 5 G. P. 282. 
.'■) Stat. (1534) 26 Hen. 8, c. 3, s. 22. 


iltui. o, c. Oy S. 

(0 Ecclesiastical Commissioners Act, 1840 (.3 & 4 Viet. c. 113), s. 41; 
Ecclesiastical Commissioners Act. 1836 (6 & 7 Will. 4, c. 77) ; for the old law, 
see v. Lincoln {Bishop) {\S-2o), 3 Bing. 223. reversed in K. B. (1827), 

' ih & C. 113. anci, judgment of K. B. affirmed sab nom. Jifirehouse v. Bmnell 
(183;i). 1 Cl. & Fin.i 527. H. L. 

(«) Ecclesiastical ^Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 42. 

[b) See p. 794, post 

(i*) Be {Dean) 1(1841). 2 Q. B. 1, As to visitation of chapters, see p. 409, 
ante; and for the old B. v. Che.dcr {Bishop) (1747), 1 WiJs. 206. 

\ 
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840. A canon (which means a canon or minor canon (d) of a 
cathedral or collegiate church in England or Wales but does not 
include an honorary canon) may, if incapacitated, resign on similar 
terms and by the same procedure as a dean (e). A representation 
has to be made to the bishop, and a certificate of incapacity sent 
by the bishop to the Sovereign or other the body or person who 
holds the patronage of the canonry (/). 

841. Non-residentiary prebends and offices — for example, sub- 
dean (j?), chancellor of the church (/(), vice-chancellor, treasurer, 
provost, precentor, or succentor, non-residentiary prebendary — 
do not give any right to any endowment whatsoever, unless duties 
are actually performed in respect of such office (i). Such officers are 
not members of the close chapter (k). 

The estates of certain offices and non-residentiary prebends have 
been vested in the Ecclesiastical Commissioners, but this does not 
apply to any dignity, office, or prebend permanently annexed to any 
archdeaconry, professorship, or lectureship, or to any school or the 
mastership thereof, or to certain prebends of Chichester (/). 


(v.) Honorary Canons. 

842. A new kind of canonry, called an honorary canonry, which 
was intended to be conferred as a distinction of honour upon 
deserving clergymen, has been created in every cathedral church in 
England in which in 1840 there were not already founded any non- 
residentiary prebends, dignities, or offices (in). The honorary 
canons are entitled to stalls («) and to take rank in the cathedral 
church next after the canons, and are subject to such regulations 
as may be made by authority with the consent of the chapters. 
Ihe number of honorary canonries to be founded was twenty-four 
m each cathedral. The bishop is to appoint. No emolument 

(<0 As to minor canons, see p. r.H, post. 

auie V Canons Resignation Act, 1872 (85 Viet. c. <S); see also p. -121, 

alu special proceiiure in cases ot unsoundness of mind, seo p. -122, 

calniLl''^*!^ ’ tnnon in I'7ngland receives one-third of liis iiicoine, 

evGriMfV. average of the three preceding years, or £2.30 a year (which- 

or £17' ^ by way of ponsiotj ; a canon in Wales one-third of incoino, 

calculated as af larger) ; a minor canon onc-thiid of income, 

111 ^'^h-dean, see p. 421, ante. 

ante. mean diocesan chancellor, as to whom, seo p. 412, 

it) (■> * 

9®“ra'8sioner3 Act, 184() (3 & 4 Viet. e. 113), s. 31, as 
8 . 3 . ^ Ecclesiastical Commissioners Act, 1873 (30 & 37 \ict c. 04), 

Canterburv^U^-^I^i^ 1? which honorary canonries were founded in isll wore 
Oxford V Chester, Durham, Ely, Gloucester, Norwich, 

(Eccles'iastifial Ibpou, Rochester, Winchester, AVorcester and Manchester 

Padded the ne 1H41 (4 & 5 Viet. c. 30), s. 2), to which must 

'’onries mav h cathedrals since founded, in which chapters and lionorary 


c^iionries mav h ^mco founded, m which chapters and hoii 

('*) But in^t>>^’ -n have been, erected ; see p. .'isi, 

" “Xiuctioa.” nn. 7 . ,9“'?“ustical I’^ees (see note (p) on p. 434, 


induction » 3 Ecclesiastical Fees (see 

^"11. not -mstaUation.” is mentioned. 

XI. 


jiod), 


V F 


Sect. 5. 

Constitu- 
tion of the 
Church into 
■ Dioceses. 

Resignation. 

Non- 

residentiai'ies. 


Definition. 


Privileges. 



434 


Ecclesiastical Law. 


>>ECT. 5. 

Constitu- 
tion of the 
Church into 
Dioceses. 

Pluralitie.'. 


Mciiibers of 

geneial 

ohaptev. 


^^hatever, nor any place in the chapter, is taken or held by any 
honorary canon in virtue of his appointment (o). 

Ceitain fees are pa 3 ’able on collation and induction to an honorary 
canonry (p). 

843 . An honorary canonry, or any prebend, dignity, or office 
not now endowed with more than i ,'20 a year, does not prevent the 
holding therewith of more benefices than one ( 7 ), and is not subject 
0 lapse in the hands of the bishop (r). Also an honorary canon 
or such iirebendaries as aforesaid are allowed to hold in addition 
one benefice and one cathedral preferment (s). 

844 . Honorary canons have certain rights as members of the 

genezal chapter (/), as for example under the Pluralities Acts 

Amendment Act, 1885 (u), whereb}' thej* are given a riglit to vote 

at the election of a commissioner to represent the chapter under 
that Act. ^ 


Vicars chonil 
or minor 
canon'!. 


.XppoinUiicnt 


(vi.) Jfiiior Caiiohs. 

845 . \ icars choral or (as they are actually termed) minor canons 
aie the clerical [h) assistants or deputies of the canons of a cathedral 
01 collegiate church. Their office is very ancient, and is generally 
endowed. Ihe terms petty canon, vicar choral, priest vicar, and 
senior vicar are also used to designate the same or similar officials (r). 
Ihe office of minor canon, priest vicar, or vicar choral, if endowed, 
IS a cathedral preferment ” witiun the meaning of the Pluralities 
Act, 1838(d). A vicar choral is a corporation sole(('). 

846 . Ihe appointment of minor canons has been vested in tlie 
ies[)ecti\e cha])ters or in the dean in all cases, and cannot be 
e.xeicised by any other person or body whatsoever (_/ ). The dean 


IJ.i.S. i')-, 


{o) K<•^■le^iastieal C'oinnii.ssioners Acts, 1 n 40 and I M I (;i i\: 4 Viet, c 
•1 A: \ let. c. 8S. 2. S). 

( /') liie fees amount to £0 l.js-. Hd., nanielv, Sd. to tho Vicar-General or 
( hancellor, i.1 Li. to tho registrar or other officer by usage jierforming the 
duty, ±2 2s. to the secretary of arclibishoj) or bislioj), (id. to tho apparitor, 
■is. (id. to the .-sealer. -Is. (id. to tho record keeper and for induction, £l U, to the 
tlio K’gi^tiar of dean and chapter or other officer bv usage performing the duty, 
and 2.^;. Gd. to the sealer (Statutory (Jrder in Council of June. IfiOS. London 
(razette, IfiOs, p. -pKi-i ; .Sfututorv ihiles and Oiders, lUOS, pp. 316, 317, 319; 
(‘Specially as to apparitor, sealer, and record keeper). 

(7) i:(^^clGsiastical ( ’oiiimissioners Act, KS-Il (4 A- 0 Viet. c. 39), s. 3. 

(/•) //ud., s. 3. 


(.s) riuralitios Act. Ls.70 (13 A 14 Viet. c. DS), s. 1 1. 

' ’ 1 Chapter Acts Amendment Act, 1887 (oO A «5i 


(G See Truro bishopric anu r nap.. 
^ ict. c. 12), ss. 2, I4 ; and p. 421, (intc, 
(o) 48 A 411 Viet. c. u4. s. 4. 


' / • / T V. O. T, 

(/') See Pcclesiastical Commissioners Act, 1841 (4 A .3 Viet. c. 39), s. 15. 

['■) See Pcclesiastical Commissioners Act 1840 (3 A 4 Viet. c. 113). s. 93). by 
which tho torui “ minor canon ’ incliides ovorv vicar, vicar choral, prio^t viwr, 
and senior vicar being a member of the choir in anv cathedral or collegiate 


church : and see canon 42. 

0 1 A 2 Viet. c. 106, s. 124. 

S ^ . a A . 


'() I A 2 \ict. c. 106, s. 124. 

e) h'kar^A V. Par/id (i860), 7 C. B. (x. s.) 8.3s. per Erle. C.J.. at p. Sd4. 

(/) Ecclesiastical CWmissionersAct, IS40(3 A 4 Viet. c. 113), ss. 44, 45. 

fees payable on collation to a minor canoniw’ amount to £- pamem 

li).s\ <;./. to the commUsaiy of dean and chajjter. £2 2s. to the registrar oi 
dean and chapter or other officer by usage performing the duty, and 2s. ftn to 
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appoints in cases only where the right was in him before the 
passing of the Ecclesiastical Commissioners Act, 1841 (g), by which 
it was enacted that regulations should be made for fixing the 
number of minor canons and their emoluments. In any case there 
must not be more than six nor less than two in each cathedral or 
collegiate church. The stipend is not to be less than .T150 per 
annum (/i). No minor canon may hold any other benefice beyond 
the limit of six miles from his cathedral or collegiate church (i). 

847 . Some of the assistants in the choirs of cathedrals are 
laymen, and are generally known as lay vicars. They do not come 
within the scope of the Acts of 1840 and 1841, in which the term 
“minor canon ” is not to be construed to extend to or include any 
other than a spiritual person (k). 


848 . In 1864 a further Act was passed enabling the Ecclesiastical 
Commissioners to substitute fixed money payments for the 
fluctuating incomes of certain vicars choral, priest vicars, senior 
vicars, custos and vicars warden, and vicars or minor canons who 
may constitute a corporation aggregate in any cathedral church in 
England, by means of a transfer by the latter (with the consent of 
their visitor) to the Commissioners of all their lands and heredita- 
ments (0-^ By another Act(m) the Commissioners may assign 
certain stipends to be payable out of the estates of the cathedral 
and collegiate churches to minor canons, schoolmasters, organists 
vicars choral, lay clerks, officers, choristers, bedesmen, servants and 
other members of the cathedral or collegiate church (a). 


849 . By the canons of 1G03 “ vicars, petty canons, singing men, 
anti all others of the foundation ” of every cathedral and collegiate 
cuuch are to receive the communion four times yearly at tlie 
fiast (o) ; also “ petty canons, vicars choral and other ministers ” 
0 eveiy cathedral and collegiate church are to bo urged by the 
ean to the study of Holy Scriptures, and every one of them is to 
0 16 New Testament not only in English but also in Latin ( p). 
for have no cure of souls. Tlieir office is not a benefice, 

eallfi iiistitution nor induction, neither are they 

tn V wl • imposed on any other heneliced clergyman, 

Order in Council of Juno ‘ind, HHKS, Loudon tJazotto, 
aHto’aeaier) ^ Ihdea and Orders, 190S, pp. JHJ. JIT, ;U9; especially 

yict-c. 39, 8. U. 

£ o Commissionera Act. LS-H) (3 A 4 Viet. c. 113), s. Id. 
i 5 , ** * l^ccle.siastical Commissioners Act, 1841 (4 S: o Viet. c. 85)), 


CcunmiBsionera Act. 1841 (4 & d Viet. c. 39), s. Id. I’or 1 
(h canon in these Acts, see note {<■), p. 134, ante. 

(n) Act, 1866 (29 & 30 Viet. c. 111). 

7 n’ T? . property generally, see p. 713, jx/st ; (iltairs 

12 0. B ■’ 3') (dilapidations); tihonhrvlje v. ('lnrk{\>^b 

W Canon 14 ™“ P'obationor) , ’ 

Jp) Canon 42. 

otw V. Hoods (1855), 0 I. 0. L. R. 156, Lkfiioy. C.J.. at p. 160; I 
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850. In some cases vicars choral have houses of residence for 
their several use and residence (a). 

851. The duties of a vicar choral are to conduct the services, 
especially the musical ones, under the direction of the dean and 
chapter. As regards the process of performing service in the 
cathedral, the dean and chapter are a court of inquiry, and possess 
judicial functions (6). 

It would seem that the vicars choral can enter into an agree- 
ment with the dean and chapter as to their duties and pay, but 

Uiat questions of property must go before the Ecclesiastical 
Commissioners (c). 


Scottish 

minister. 


852. A minister ordained in the Protestant Episcopal Church of 
Scotland is “not entitled” to be admitted to the office of vicar 
choral without taking the steps mentioned in the Episcopal Church 
(Scotland) Act, 18G4 (d), but if such a person is de facto admitted, it 
would seem the office cannot be avoided (c). 


Sub-Sect, i.— Archdeaconries and Archdeacons. 

Extent. 853. An archdeaconry is a legal division of a diocese for adminis- 

trative purposes. The dioceses in England and Wales are usually 
divided into two, three, or four archdeaconries, though an arch- 
deaconry may comprise the whole diocese (/'), or any part of one. 
It may not extend beyond the limits of one diocese (<;). There are 
now ninety-five archdeaconries, which are subject to be re-arranged, 
divided, and added to pursuant to statute (/(). 

Estates, 854. Under the Ecclesiastical Commissioners Acts the estates 

of archdeaconries may be vested in the Ecclesiastical Commis- 
sioners {(), and, subject to the consent of the bishop, any arch- 
deaconry may be endowed by the annexation either of an entire 


it may bo doubted whether they have not a “ preachership ” under the Clerical 
Subscription Act, 1805 (28 A 29 Viet. c. 122), s. 5. 

(«) (ioodtitkd. Mdkrw Wihou {IS09). II East, ;33-l. 

(/;) n. V. Hereford {Dean and Chapter) (1897). 13 T. L. E. 374, C. A. 

(f) Eor such an agreement, see innes v. Beddve, Junes v. Buncombe (1897), 13 
T. L. E. 4f)G. 

(f/) 27 & 28 Viet. c. 94. 

(e) Junes v. Jkd<loe (1897). 13 T. L. E. 466, per WRionT, J., and see jud^ent 
of Lord Penzance, cited bv Lord Esher, M.E., in IL v. Hereford {Bnhop) 
(1897), 13 T. L. E. 374. 

(y ) In this case the archdeacon used formerly to be called the archdeacon- 
general (1 Bl. Com. 383 ; Chirarton v. Trudyeon (1620), 2 Boll. Eep. 150). At 
the present time Eochester, Sodor and Man, and Birmingham dioceses have only 
one archdeaconry. 

if/) Ecclesiastical Commissioners Act, 1836 (6 & 7 Will. 4, c. 77), ss. 1. 19; 
Archdeaconries and Eural Deaneries Act, 1874 (37 & 38 Viet. c. 63). s. 1 (h). 
whereby it was enacted that in every re-arrangement, every parish and extw- 
parochial jdace be within a rural deanery, and every deanery within an aren- 
deaconry, and that no archdeaconry extend beyond the limits of one diocese. 
And in 1840 it was further enacted that in case any archdeaconry or rund 
deaneiT should be found to be too large, or for any other peculiar circumstance, 
such archdeaconry or rural deaneiy might be divided into two or more portions 
(Ecclesiastical Commissioners Act, 1840(3 & 4 Viet. c. 113), s. 32). 

(h) See Clergy List. 

(t) See generaUy, p. 794, post ; as to profits during vacancy, see p. 419, 
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canonry oi* part of a canonry, or by augmentation out of the 
common fund of the Ecclesiastical Commissioners, as provided for 
by the Ecclesiastical Commissioners Acts, under which there is 
power given to raise the annual average income of any archdeaconry 
to an amount not exceeding ;£200 per annum {k). Archdeaconries 
may also be endowed with benefices (/), and the holders thereof are 
subject to the Pluralities Acts, whether the benefices are peculiars or 
not{m). Endowments may also be disannexM and transferred to 
another archdeaconry in the same diocese (»)• 

855. An archdeacon is a minister of the Word, having statutory 
jurisdiction under the Crown and next after the bishop over a 
portion of a diocese, called an archdeaconry, in matters ecclesi- 
tical(o). Originally the office was, as the name (chief deacon) 
implies, limited to deacons(p)» but now a clergyman to hold it must 
not only be a priest, but must have been for six years in priests 
orders {q). Thus, he must be thirty years of age at least (r). 

856. An archdeacon is usually appointed by the bishop, who 
prefers him by collation. But if an archdeaconry be in the gift of 
a layman, the patron presents to the bishop (*•), who institutes in 
like manner as to another benefice, and the dean and chapter 
induct him, that is, after some ceremonies, place him in a stall of the 
cathedral church to which he belongs, whereby he is said to have 
locum inchoro{t). Every archdeacon must before collation make 
and subscribe the Declaration of Assent to the Thirty-nine Articles 
and the Prayer Book, the declaration against simony, and take the 
oath of allegiance (a). It is doubtful whether an archdeacon has a 
cure of souls {h). 


^ \ ict. c. OS), s. as lo Nveus, si 

aU I Ad. 701 ; as 

5t. Albans, London Diocese Act. A 2‘T Viet. c. dO), s. 3; and as 

of Cornwall Act, ISOT (01 A 02 Viet. c. U). 

.iJ -1 ^k)inmissioners Act, 1841 (-1 & d Viet. e. 80), s. 0; and 


deUi 8 as to inoiiorty, see p. 713, post. 

>"») /W., ss. 9, 10. 

I'O IhuL, s. 11. 

Commissioners Act, 1830 (0 & 7 'Will. ■!, c. 77), f 
3H0 8. lU; Godolphin, Hepertonum Canouicum, j). 00; 1 Bl. Co 

made at London A.i). 1120—7 ; Johnson’s Ecc 
lo\ V .* none be promoted to an archdeaconrv hut a deacon. 

-r Rv Commissioners Act, 1840 (3 .t -1 Viet, e’ 113), s. 27. 

tvventy-’fivo canon law a man can bo an arcluleacon at tho i 

p.i 

, ( / —'•“'.ui ouuscnntioii Ari 


age 


n W.1 (U90), 1 And. 241. 

Vi • ’ ’'(^^nyumn’s Law, p. 302 ; Godolphin, Hci.ertoriuni Canoniei 

hilV’Vv- au>l Ikhjkhl {Uishoo) (1 js9), 1 Leon. 2(lo. 

> mustaif 180o (28 & 29 Vict.J-. 122). s. o. As to whet 

’ muhi also “ read In,,. cif ..... . ' 
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pafo^hi ’“>'3 visitations of 
reform nliiKipP "" Ijishop is not there) ; to inspect and 

cate /) ‘"f’«<=t(e), and excommuni- 

comnel p’d ^ ®^"i'c>J"'ardens, which duty he may be 

nndm- flip f'l ?’a°''amus (p). He may be an assessor 

Ac? li 1840 (/O. and Ckrgy Discipline 

statutes (T) ' ceitain powers or duties under various 

of ai’chdeacons varied in 

delegated only(0, 

•ind p . - and Wales have 

.xeicise ull and equal jurisdiction within their respective 

aichdeaconries. any usage to the contrary notwithstanding (m). 

An archdeacon from ancient times has held a court called the 

comt ot the Archdeacon (a), and appointed an “official” or 

cominissai'\ (usually a barrister) to preside over it, or he 

ma} pieside himself. Such court has, except in certain cases, a 

concurrent jurisdiction with the bishop’s court (o). 'J'he archdeacon 

a so las^ a special statutory jurisdiction over parish clerks (;;). 

i ppaiently in all cases there is an appeal from liis court to the 

< locesan court (y), unless the archdeacon has a peculiar (r), and 

now le aichbishops and bishops have jurisdiction in certain cases 
over peculiars {«). 

. fii’chdeacon must be resident for eight months in every 

3 eai within the diocese in which his archdeaconry is situate, subject 


('/) See Oiilinul ; and p. oW, post. 

p liU.jf induction he is the bisliop's minister (Watson, C]erg}-mRn’3 La\y, 

piactLall'v t'anonicum. p. Gl. E.\comraunication is now 

. (hitJ"). 1 Ld. liavm. IdS ; and as to chuichwardons, see 

JL IW, pO.it. ' 

(/f) d ct 4 Viet. C. SG. s. 3. 

(0 00 I'c 5G '\'ict. c. 32. s. 3. 

(A-) Lecturers and Parish Clerks Act, 1S44 (7 & S Viet. c. off), see p. ITJ. 

. luldic V oi^hip Kegulatnin Act, 1$74 (37 it 3S Viet. c. So), s. « ; 
xcleMastical Dilapidations Act. Is71 (.34 & 33 Viet. c. 43). ss. 3. 8 : Incumbents 

s- «; riui-alities Acts Amend- 
/mt ‘ ^ J* J ; and as to rural deans, see p. 441), 

(/) Godolphin, Pepertorium Canoniciim, p. Gl. 

(m) Lcclesiastical Commissioners Act. Ingg (g it 7 W'ill. 4 c. 77), s. 19. 

7 (1G2()). 2 Poll. Pep. 130. 

(o) 1 lurahties Act, 1838(1 it 2 Viet. c. 10G\ s. 109. As to Ecclesiastical 
< ourts. see p. 499, ;W. 

{}') Lecturers and Parish Clerks Act, 1844 (7 it 8 Viet. c. 59) ; .see p. -I'J* 

/ o.it. ' ' 

(7) Oodolphin. Peperforium Canonicum. jm. G2. G5, citiim a case of GastreU v. 
■'“OPS (]G23 , 2 Poll. Pep. 337, 44G, 4-ls ; stat. (1332) 24 Hen. 8, c. 12, s. 5 ; and 

|L oUOj /lost. 

( 1 -) Uobluison V. (!o<hahe (1G9G), 1 Ld. Paym. 123 
(o) See p. 411, ante. 
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to the same provisions as to licences for non-residence as are 
enacted with respect to incumbents of benefices under the Plu- 
ralities Act, 1838(6). Otherwise he loses all his emoluments as 

archdeacon (c). 

Abeuefice of peculiar or exempt jurisdiction is a benefice within 
the Pluralities Acts {d). 

An archdeacon is allowed to hold, together with his archdeaconry, 
two benefices under the limitations contained in those Acts (c), one 
of which benefices must be situate within the diocese of which his 
archdeaconry forms a part ; or one cathedral preferment (,/ ) in any 
cathedral or collegiate church of the diocese of which his arch- 
deaconry forms a part, and one benefice situate in such diocese. 

860 . There seems to be a difference of opinion as to whether a 
dean or archdeacon is of the higher rank (f/). 

It seems clear that an archdeacon is inferior in rank to the 
chancellor of the diocese. The precedency is given to the latter by 
all writers because the chancellor represents the person of the 
bishop, and has the greater jurisdiction, and an appeal lies from 
the archdeacon or his olficial to the chancellor (//)■ 

An archdeacon is by custom styled “ the Venerable.” 

861 . Archdeacons have, subject to the superior rights of bishops, 
archbishops and the Crown (i), a power of visitation (./). Their 
visitations are usually held soon after Easter, and then church- 
wardens and sidesmen are admitted, and preseniments received (j). 


{b) 1 & 2 Viet. c. lOG. 

(r) Ecclesiastical Uoinmissioners Act, IMO (:i it 4 Viet. c. lUI). s. G-l ; and 

see p. (ilo, post. Hut nothing in these Acts is to prevent an arcdideacon from 

holding together with his arcduleaconry two benetices as hereinafter mentioned 

{Ecclesiastical Commissioners Act, IS-il ( l A o Viet. c. GU), s. 10); see p. GDI, 
post. 

(d) lt,i,l 

(e) As to these, see p. (i04, post. 

(/) the tenii “ cathedral prefennent” in the Pluralities Acts includes an 
aichdeaconry, and under the Pluralities Act, isjl), tlie headshiii of a miiversitv 
college etc. is not to be held with anv cathedral jirefcrment, except in certain 
(Pluralities Act. ISdD (IG A 14 Viet. c. US), ss. G. 7) ; see p. 425), 
t'/J A dean is styled (arlipnahiiif-r. Therefore some authorities say that he i> 
Jpenoi to an archdeacon in the same wav as a i)rie>t is superior to a deacon 


/. 


eiis, Laws relating to the Clergy, p'. 4.7). It has also been .'Stated that 

nvt'ao'vJ,! higher rank than an archdeacon v. 7Vi/?y'.. 

118.0), .1 Plnlhm. 22G, pc- Sir John* Niciioll, at p. 24G\ Hut AyliRo say 

archdeacon of common right within his own ju-ccinct is tho next gren 

^ m point of dignity after the bishop and bis clianccllor. .-aving tho rigli 

a dpjM * '^'^** ^lucb helongs to him in the cathedial chun h (Ayl. Par. 5).3). Als 


(A Soa i7.A’ canonicum, Ap)en(iix, j). o ; .\,m. 

A ulf’ ““'1 ’«’• [15)01] 1 K. H. G5)G, C. A. 

Viet p by statute ; see I^cclesiastical Conimi.ssioncrs Act, 1S41 (4 A 

Viet c ^‘^ppuled by Statute Law HeviMon Act (No. 2), 1>'T4 (G. A G 

TreemVv- presentments, see canons llG-115) ; Cose (IGSO 

thechnrVu wnore it was stated that tho archdeacons aro not to direc 

^31 ens to present at their pleasure. 


Sect. 

Constitu- 
tion of the 
Church into 
Dioceses 


Pluralities. 


Rank and 
style. 


Archidiaconal 

visitations. 
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Ecclesiastical Law. 


Sect. 5. 

Constitu- 
tion of the 
Church into 
Dioceses. 

Chfirge. 


The archdeacon must on that occasion deliver an address (called 
a charge) to the clergy of his archdeaconry (A). It seems that the 
aichdeacon has power also to require one of the clergy to preach a 
visitation sermon (/). 

Letters of orders, institution and induction, dispensations, 
licences and faculties held by the clergy must be produced by them 
(if lequiied) at an archdeacon’s visitation (7 h}. The archdeacon has 

po^^er to cite the clergy to attend, but not the laity, except the 
churchwardens and sidesmen (»). 

^ An archdeacon may visit by his official or commissary, if he 
himself is hindered (o). 

The archdeacon’s visitation is for the benefit of the parish at 

large, and, amongst others, of the churchwardens themselves (p). 

A visitation may be held by grouping a large number of parishes 

together, and holding the visitation for all at some one parish 
church (p). 


Sub-Sect, o. — linral Jhuneries aii<l Ihtral Deans. 

862 . The rural dean is a very ancient and formerly important 
officer of the Church. The office fell into disuse after the 
Reformation, but was revived in 1836 (q). 

Qualification There appears to be no statutory qualification for the office of 

h^it a clergyman beneficed in the deanery is usually 
appointed. The ajipoinlment is in the hands of the bishop of the 
diocese and the archdeacon (r), and the bishop sometimes appoints 
by letters patent under the episcopal seal. He is not a permanent 
officer, but may be removed at the will of his suiierior, whose 


(A-) Ayl. Par. 515. 

(/) See Huntley's Case (1626), Bum, Ecclesiastical Law, Vol. IV., p. 27. 

(m) Canon 137. 

(w) Jnoii. (1608), Noy, 123. 

(o) Ayl. Par. 161. 

(y>) Shepherd y. Payne (1862), 12 C. B. (n. s.) 414, 434, 435, approving the 
practice of centuries in Essex. The fees payable at an archidiacoual visitation 
amount to 18«. (in addition to procurations), namely, 2^. to the archdeacon 
or oflBcial, 12«. Qd. to the registrar or other officer by usage performing the 
duty, 3s. Qd. to the apparitor (Table of Ecclesiastical Pees of June 2nd, 1908 
(superseding that of December 10th, 1895), made under the Pluralities Act, 1838 
(1 & 2 Viet. c. 106), and Ecclesiastical Pees 'Act, 1867 (30 & 31 Viet. c. 135); 
Statutor>' Rules and Orders, 1908, pp. 316, 317, 319 (London Gazette, 1908, 
p. 4064) ) ; but there seems to be do means of enforemg payment unless the 
churchwardens have funds in their hands available for the purpose (iV^y 
Pei'tivee (1870), L. R. 5 Q. B. 573). Procurations were, in their origin, refresh- 
ments provided for the bishop or archdeacon by the incumbents of outlying 
parishes, when visited. They were afterwards commuted into fixed money 
payments, charged upon the benefice. Many of these charges still remain and 
are payable by the incumbent to the archdeacon apparently irrespective of 
visjtation ; others have been released {Shepherd v. Payne (1862), 31 L. J. (<^' P-) 
297, which contains a statement as to the practice in Essex; Saunderson^- 
Clayyet (1720), 1 P. TVms. 657). The only actual ** visitation " fees now 
are those mentioned above. Bishops’ procurations seem to have lapsed 
altogether (see Stephens, Laws relating to the Clergy, pp. 1392—6). 

{q) Ecclesiastical Commissioners Act, 1836 (6 & 7 Will. 4, c. 77). 

(t) Godolphin, Eepertorium Canonicum, Appendix, p. 6. 


Part IL— The Constitutiox of the Church of Encjlaxd. 
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minister he is (a). It is said he may give induction in the absence 
of the archdeacon (h). 

The rural dean is to be a clerk in holy orders resident in the 
rural deanery, of the best ability, integrity, and piety, lie is to 
inform the bishop of the condition of “ all things ” and all persons 
in the deanery, and in order to do this he is empowered personally 
to hold visitations, to issue articles of impiiry under the bishop’s 
direction and to make orders under his seal, to inspect churches, 
schools, and libraries connected with the Established (diurch, and 
report to the bishop, to examine curates’ licences and report, to 
call ruri-decanal meetings (c), to notify vacancies in benelices to 
the bishops, and especially to report to the bishop all undue disposal 
of church property (d). 

In certain cases rural deans (like archdeacons) are empowered 
by statute to act as commissioners to make impnries and report, as 
in the case of resignations (c) and contemplated legal proceedings 
under the Church Discipline Act, 1810( /'). liural deans (if any) of 
a diocese act jointly with the archdeacons, and subject to the 
approval of the bishop, in appointing diocesan surveyors (//), and 
a rural dean is entitled to complain to the bishop that the l)uildings 
of a benefice are in a state of dilapidation {li). Also they have 
powers under the Pluralities Acts Amendment Act, 1885 (<)• 


Sect. 

Constitu- 
tion of the 
Church into 
Dioceses. 

Duties. 


(a| Godolphin, Repertorium Canonicuin, Appendix, p. (J. 

/ < ^^dolphin says the rural dean succeeded the ancient archpresbytcr. 
(c) The legality of any meetings of the clergy, except by the King’s licence, in 
convocation is doubtful. The old rules were abolished by the Act of Submission 

lo33(2o IIen.8. c.l9X^ 

♦k from the form of commis.sion used in 

no diocese of Salisbury ; see Mukower, Constitutional History of the Churcli of 
nglaud (English translation), p. 503. Their duties at an earlier period may bo 
P the old oath of office which is still extant (see Godolphin, 

di/ f App. G); the rural dean was to execute all j)rocesses 

court f bishop or his officers by authority, to attend tlio consistory 

of 11 processes and receive others, to give to the bishoj) the names 

or off open criminals or “ vehemently su.spected ” of crime 

fl^® consistory courts, to f urnish tho names of persons 


businpQ I) t 1 ^ period seems to have been to provide the bi.shoj) s court with 
For fnrik before the decay of the courts tho office fell into disuse, 

of Pni»i see Makower, Constitutional History of the Cliuich 

Antiqiitfes in FP- ^'’7- “i"'! A'ennett, l^irochial 

ceas^ on' .PP’, ^^7* Di the course of the Reformation rural deans 

of tlip r.n earlier importance, owing to the abolition 

the end ®^‘sted at 

^xcentioufil • ^ (^ntury in but few dioceses, and it was only in very 
On the other 1 ^ institution survived tlirough tho 18th century. 

Various attp the local division into rural deaneries everywhere remained, 
office* fnr : t)®8^^ almost at tho Refonnation, were made to revive the 

hlnglaud p 304^^^^ Makower, Constitutional History of tho Church of 


P* Dilapidations Act, 1871 (34 & 35 Viet. c. -13), s. 8; see 


/I. » 

(0 /s"-'’ 

•rohdeacons^ ® ^ generally, where similar powers are given to 

) ote p. 


4. 


i 
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Ecclesiastical La\v. 


Sect. 

Constitu- 
tion of the 
Church into 
Dioceses. 

Kura I 
deaneries. 


No remunera- 
tion. 


863. Every parish is within some rural deanery (k). Subject 
to the approval of the bishop, rural deaneries may be divided 
into two or more portions, and the Ecclesiastical Commissioners 
may by scheme approved in the proper manner (1) alter the 
area of any rural deanery or rural deaneries for the time being; 

(2) diminish the number of rural deaneries for the time being; 

(3) constitute any new area a rural deanery ; (4) alter tlie 
name of any rural deanery for the time being and give a name to 
an}' newly-constituted rural deanery (/). The consent of the bishop 
of the diocese atlected by such scheme must he given under his 
hand and seal, and every jiarish must in its entirety be within 
a rural deanery, and every rural deanery must in its entirety be 
within an archdeacotiry (;//). A schedule under the hand and seal 
of the bishop should he deposited in the registry of eacli diocese, 
setting forth the portions or divisions of the diocese whicli were in 
1874 accounted and held to he rural deaneries (h). 

864. The Ecclesiastical Commissioners do not appear to have 
been empowered to attach any stipend to the office of rural dean, 
and tliere do not appear to lie any ancient endowments connected 
therewith. 


Definition 
and classifica- 
tion. 


Sect. (5. — Constitution of the Chnirh into Parishes. 

Si'it-SECT. 1.— yV/r 

865. A parish is a district committed to the charge of one 
incumbent having the cure of souls therein («). It may be either 
an ancient parish or a new ecclesiastical parish. 

(A) Ecclesiastical Commissioners Act, 1S3G (6 & 7 Will, -i, c. 77), preamble 
and s, 10. 

(/J Ecclesia-stical Commissioners Act, 1840 (8 & 4 Viet. c. 118), s. 32. 

(m) Archdeaconries and Eiu-al Donneiies Act, 1874 (37 & 38 Viet. c. 03), s. 2; 
Ecclesiastical Commissioners; Act, 1836 (6 & 7 Will. 4, c. 77); Ecclesiastical 
( ’uminis.-;ioners Act. 1 840 (3 & 4 Viet. c. 113). 

(^0 ArchdeacoDries and Eural Deaneries Act, 1874 (37 & 38 Viet. c. 63), 
s. 2. 

(fi) 1 Dl. Com. 112. Parishes were instituted for the ease and benefit of the 
people, and not of the parson {Jiriiiou v. SlaiuHtih (1704), Holt (K. B.), HI). 
Originally there was but one diocese, which was called ^^rochia^ and the bishop 
was the sole parson and had the sole cure of souls in the entire diocese* 
course of time the diocese was divided ecclesiastical! 3^ into several districts^ and 
ministers were ordained by the bishop to assist him anil were sent out to 
serve the cure and preach in the several districts assi^ied to them by tho 
bishop for the purpose ; and they and the bishop resided together in the plat’® 
where the church or cathedral was. When churches were founded and endowed, 
districts were annexed to them ; and the bishop sent out his clergy to reside and 
officiate in these churches and in the annexed districts, which became parishes, 
reserving, however, a certain number in his cjithedral to counsel and assist him, 
who are now called the dean, prebendaries, and canons. But the cathemal 
continued, as before, to be the parish church of the whole diocese. The bishop 
remained chief pastor or univei*sal incumbent of the diocese, having the cure 
of souls therein and in all the parishes thereof ; and he had, therefore, the right 
of instituting or collating clerks to these parishes. The instituted or coUattni 
clerks received tlie cure of souls in their parishes from him and as his assistants, 
and they were for a long time designated by the name of curates 
V. Milltr (1861), 111. Oh. U. Appendix, p. i.,/>«r Dr. Radcliff, at pp. vii., Tin.)* 
See also p. 714, post, as to the evolution and growth of the parish. 
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?AUT IL— The Constitution of the Ciirucii of 1-:n(;uani). 

866. The ancient parishes appear to have hecn < 4 radaally fonntHl 
between the seventh and tweltli or thirteentli coiUiiries of our era. 
Their boundaries seem to have been originally identical with or 
determined by those of manors ; since a manor very seldom extends 
evermore than one of these parishes, allhongli in many cases one 
of them contains two or more manors (/O. Besides being ecclesias- 
tical units, ancient parishes have been at ditl'erent periods, and 
still are, administrative areas for various civil purpose.'* (<•). 

867. In the ancient division of the country into parishes ceriain 
areas w’ere for unknown reasons left extra-parochial i<l). In many 
cases these have been united with adjoining parishes for ecclesi- 
astical purposes (c). "Where tliat has not been done the bishop 
is empowered to authorise the publication of bam^s and solemniza- 
tion of marriages in any church or cliapel ladonging to or situate 
within the area; and, where this authority is given, marriage 
registers are to be kept in the church or chapel as if it were a 
parish church (_/'). A military station, with the consent of the 
bishop of the diocese, may by Order in Council i>e created an extra- 
parochial district for ecclesiastical purposes with an extra-parochial 
chapel under the charge of an army cha[)lain ( '/). 

868. Where the increase of population renders it necessary or 
expedient, a portion of one or more ancient parishes, or previously 
formed ecclesiastical parishes or districts, or extra-parocliial places, 
18 constituted a new ecclesiastical parish or district. Tliis is 
effected in some instances by a local or special Act of Barliament, 
in which the particular conditions of the new parish or district are 
prescribed (A). But since 1818 the process lias been generally 
carried out by Order in Council ratifying a scheme of the 
Church Building Commissioners or, since 185t),of the Kcclesiastical 
Commissioners under the Church Building Acts, 1818 to 1884, 


of \ Com. 113, 114. There liuve, in consequence, been many instance:- 

portion of au ancient parish separated from the rr>t by titliei 
ieon T i^ometimos situate in the midst of anotl»erj)arisli. These liavc 

for civil purposes by tdio Divided Parishes and Poor Law 
rmenament Act, ISTG (39 40 Viet. c. 01), and the Divided 1‘arishes and J'oui 

bPBYi oU ^ ooundaries of the parochial areas for civil imriioses have in many cases 
id) 1 statutory authority ; see title Local Govkunmen t. 

oui-nnatia k’ . Bxtru-parochial places have been dealt with for civil 

Dunw»if.L and have in main* cases been united for those 

“djoinmg parishes; see title Local Government. 

Geo. 4, c. 72), ss. IS. 19; ^farriagc Act. 
88. 9 10 . xr Bxtra-Pavochial Places .Vet. 1S5T (20 Viet. c. 19), 

(«l’ Annv C’onfiimation Act. 18(50 ( 23 & 24 Viet. c. 24). 

Which (^1 & Viet. c. 83). 15y Order in Council, 

sive iunwainf: revoked, the district may be placed under the exclu- 

(5(7 archbishop or bishop named in the Order ((VnW., s. 9) ; 

^ 41), 4?arish of Manchester Division Act, ISoO (13 & 14 A let. 

how dividing the ancient parish of Manchester into 

Parishes Act applies to them certain enactments of the New 

iMd (6 & 7 Viet. c. 37). 
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Sect. 

Constitu- 
tion of the 
Church into 
Parishes. 


and Parishes Acts,_ 1843 to 1884 (i). Under these Acts 
le new area niay be either (1) a distinct and separate parish 
formed under the Church Building Act, 1818(4), or under the 

(Oj or (2) a district parish formed under 
A f 1818 (m), or under the Church Building 

Act, l^o8(a); or (3) a consolidated chapelry formed under the 
C luich Building Act, 1819 (o); or (4) a district chapelry formed 
under the same Act (p); or (5) a particular district formed under 
the Church Building Act, 1831 (ry); or (6) a separate parish for 
spiritual purposes formed under the same Act(r); or (7) a Peel 
district formed under the New Parishes Act, 1843 (.s); or (8) a 
1 eel parish or new parish formed under that Act (0 or under the 
Ne\\ Parishes Act, 1856 (a) ; or (9) a district parish, consolidated 



Act, Ls;i9 (2 & ;j Viet. c. 49) ; Church Building Act. 1840 
(d & 4 \ let. c. (io) : ^e\v Parishes Act, 1845 (6 & 7 Viet. c. 37) ; Church Build- 

III n* I I jJI 71 T1 Q 0 711*1 XTo 1*1*1 \ m 4^\ *1 4 ..^4 


• o -^wv, i-.v. (1/ ^ 18 A ict. c, 32) , V 11141 1 / 11 1 -’-* — c 

Ummissiouers (Inuisl'er of Powers) Act, 1856 (19 & 20 Viet. c. 55); Nev 

^ ict. c. 104); New Parishes Acts and Church 
Budding Acts Amendment Act, 1869 (32 33 Viet. c. 94) ; New Parishes AcU 

and Church Building Acts Amendment Act, 1884 (47 & 48 Viet. c. 65). These 
Acts do not extend to the Isle of Man (Isle of Man (Church Building and New 

1 anshes) Act, 1897 (60 & 61 Viet. c. 33)). Bv the Church Building Commia- 
sioners (Iransfer of Powers) Act, 1856 (19 & 20 Viet. c. 55), the Church Buiid- 
ing CommisMoiiers were abolished, and their powers under the earlier Acts were 
tiansferred to the Ecclesiastical Commissioners. Bv the New Parishes Act, 
1856 (19 & 20 Viet. c. 104), s. 30, the King in Council and Ecclesiiu^iticd 
Coinirnssioners have, with respect to orders and schemes under the Church 
Budding Acts, 1818 to 1884, and the New Parishes Acts, 1843 to 1884, the 
po^\er^ and authorities vested in them by the Ecclesiastical Commissioners Act, 
IMO (3 & 4 \ ict. c. 113), and the Ecclesiastical Commissioners Act, 1841 (4 & 5 
\ let. c. 39). In the absence of express enactment to that effect, the provisions 
of the general Church Building and New Parishes Acts do not abrogate 
or alter inconsistent provi.sioiis of a local Act (Fitzaerahl y. Champntya (1861), 

2 John. & U. 31). ^ 

(/f) 58 Geo. 3, c. 45, s. 16 ; Tnchma v. Alexander (1863), 2 Brew. & 

014. 

(/) 19 & 20 Viet. c. 104, s. 25. 

(m) 58 Geo. 3, c. 45, ss. 21, 24 ; Tuckness v. Alexander, supra, 

(») 1 & 2 Viet. c. 107, s. 10. 

(o) 59 Geo. 3, c. 134, s. 6; amended and extended by the CTiurch Building 
Act, 1845 (8 & 9 \ ict. c. 70), s. 9, and the Church Building Act, 1851 (H & ^ 
Vict. c. 97), ss. 19, 20. 

fyi) 59 Geo. 3, c. 134, s. 16; Tuch\es8 v. Alexander, supra. 

(fj) 1 & 2 Will. 4, c. 38, 8. 10. 

(n Ibid., s. 23. 

(«) 6 & 7 ^ ict. c. 37, 8. 9. Peel districts and parishes are so called 
the Act was brought in and carried by Sir Eobert Peel, the then Pnme 
Minister. 

;<) Ibid., s. 15. , 

«) 19 & 20 Vict. c. 104, s. 2. This Act is sometimes called the Blandf^ 
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Pakt IL— The Constitution of the Cuuuch of Exoland. 


cbapelry or district chapelry, which has hecomo a separate ecclesi- 
astical parish under the provisions of the New Parishes Act, 
1856(a). When a new cure is taken partly out of oiu* diocese and 
partly out of one or more other dioceses, the scheme and Order in 
Council may provide that it shall, upon its formation, he wholly 
included in one of those dioceses {h\ 


869 . With the consent of the hishop of the diocese and the 
patron of the benefice out of which the division is made, distinct 
Ld separate parishes for all ecclesiastical purposes may he formed 
by the subdivision of an ancient parish, or the dividin;; oil' of any 
part or parts from an ancient parisli or a new ecclesiastical parish 
or district of any description or an extra-parochial plac((. The 
division does not take effect until the next avoidance of the parisli 
out of which it is made, unless the incumbent of that jiarish 
voluntarily resigns the cure of the newly-formed parish. Liioii 
the division taking effect, a distinct and separate parish becomes a 
rectory, vicarage, or perpetual curacy, according to the character of 
the parish out of which it is formed, and is subject to the same 
law, as to the right of presentation and other laws, regulations, and 
jurisdiction, as applied to that parish. And the incumbent of each 
distinct and separate parish becomes entitled to such portions of the 
glebe, tithes, and other endowments, fees and dues of the parish out 
of which it is formed, as arise or accrue within the area of his distinct 
and separate parish or are apportioned to him by the Ecclesiastical 
Commissioners (c). With the consent of the bishop of the 
diocese and the patron and incumbent of the ancient parish out of 
which a district chapelry has been formed, the district chapelry 
may be made a distinct and separate parish if a house of residence 
and a competent maintenance is provided for its incumbent, and 
the incumbent of the ancient parish is compensated for all fees 
and dues lost to him in consequence (d). 


870 . With the consent of the bishop of the diocese an ancient 
ppish or extra-parochial place may he divided into ecclesiastical 
districts having a church or parochial chapel built or intended to 
be built therein ; and these districts, on their boundaries being 
Diarked out, become district parishes; or an extra-parochial place 


Act, and the pai'ishes formed under it are called Blandford pavishe.'J, after it; 
author, the Marquis of Blandford, afterwards Duke of Marlborough, 
ja 19&20Vict. c. 104, s. 14. 

Bioce.-<an Boundaries Act. 1872 (35 & 36 Viet. c. 14), s. 3. 

i*\ f •! A* 4 . * ^ J ^ - - 


i ^ 2; Church Building Act, 1831 (1 & 2 Will. 4. c. 38, 

Aof Building Act, 1838 (1 & 2 Viet. c. 107), s. 12 ; Church Buildm] 

^ s. 22 ; Church Building Act, 1840 (3 & 4 Vict. c 

tta Ai ti ^ ’^..yburch Building (Banns and Marriages) Act, 1814 (7 & 8 Vict. c. .56, 

Building Act. 1845 (8 & 9 Vict. c. 70), s. 22 ; Churcli Buildini 
Vict ^ 99- 16, 21, 26 ; Now Parishes Act. 1856 (19 &. 2 

ment A ^ Parishes Acts and Chinch Building Acts Amend 

*J®9(32&33Vict.c.94), S.11. 

[ ) Church Building Act, 1822 (3 Geo. 4, c. 72), b. 16. 
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may be formed into a district parish (e). Moreover, with the 
consent of the bishop of the diocese and the patron and incumbent 
0 the ancient jiarish out of which a district chapelry has been 
oimed, the chstnct chapelry may he made a district parish, if a 
house ot residence and a competent maintenance is provided for its 
incumbent, and the incumbent of the ancient parish is compensated 
tor all fees and dues lost to him in consequence (/). And where a 
chuich or chajiel is built by subscription and endow'ed and sub- 
sequently augmented by Queen Anne’s Bounty, and the patronage 
has been acquired under any of the Acts regulating Queen Anne’s 
Bount}’, a district ma}’, with the consent of the bishop and of the 
patron and incumbent of the parish or district parish in which 
the church or chapel is situate, be assigned to the church or chapel 
and be made a district parish (ff). A district parish becomes a 
peipetual curacy on the avoidance of the benefice of the parish out 
of which it is formed, or previously thereto, if the incumbent of 
that joarish, with the consent of the bishop, voluntarily resigns 
the cure of the district parish (//). But the division of a parish 
into district parishes does not take from the incumbent of the 
parish, or otherwise aftect, any of the glebe, tithes, or other 
endowments of the parish (i). 


(S) Consoli- 

(JlltCii 

cha[ielrics. 


871. AMiere a poinilation is collected together at the extreme 
ends of ancient or new parishes or extra-parochial places contiguous 
to each other, a consolidated chapelry may be constituted w’ith the 
consent of the bishop of the diocese or of each of the dioceses in which 
the area is situate, and of the majority of the patrons of the 
parishes or extra-parochial places out of which it is formed. A 
chapel may be built for the chapelry, or a consecrated church 
already standing within its limits may be made the chapel. Unless 
there is a church within its limits which is a rectory or vicarage, 
the chapelry becomes a perpetual curacy. It is subject to the 
jurisdiction of the bishop and archdeacon within whose diocese 
and archdeaconry the holy table of the chapel is situate (J). 


(e) Church Iluildiiig Act, 1818 (.58 Geo. 3, c. 45). ss. 21—32 ; Church Building 
Act, 1819 (o<) Geo. 3, c. 134), s. 17 ; Church Building Act, 1822 (3 Geo. 4. c. 72), 


•! V* " ’ Building Act, 1845 (8 cr viui. u. lui, »». it/, , 

Luildmg Act, 1848 (11 & 12 Viet. c. 37), p. 1; Church Building Act, 1851 
(14 & 15 \ ict. c. 97), ss. IG, 21, 28 ; New Parishes Act, 1856 (19 & 20 Viet. c. 1W)» 

f/) Church Building Act, 1822 (3 Geo. 4. c. 72), s. IG. 
yf/) Church Biulding Act, 1838 (1 & 2 Viet. c. 107), s. 10; C'hurch Building 
Act. 1839 (2 & 3 Viet. c. 49), s. 22 ; Church Building Act. 1840 (3 & 4 Viet. c. 60), 

St ^ 1 • 


(/i) Church Building Act, 1818 (58 Geo. 3, c. 45), ss. 25, 28, 67, 68; Church 
Building Act, 1819 (59 Geo. 3, c. 134), s. 12; Church Building Act, 184o 
(8 & 9 Viet. c. 70), s. 15. 

(i) Church Building Act, 1818 (58 Geo. 3, c. 45), s. 30. ... 

(» Church Building Act, 1819 (59 Geo. 3, c. 134), ss. 6, 1 7, 18 ; Church Build- 
ing Act, 1822 (3 Geo. 4, c. 72), ss. 36, 37 ; Church Building Act, 1831 (1 A j; 
Will 4, c. 38), s. 26 ; Church Building Act, 1832 (2 & 3 Will. 4,c. 61); Church 
Builduig Act, 1838 (1 & 2 Viet. c. 107), s. 14; Church Building Act, 1840 


f 





JJ _XhE CoNSTlTLTIOX OK THE C’lirKCll OK 1-]N( .LAN l>. 


872. ^Vith the consent of the liisliop of the rliocesc or each of 
the dioceses in which the area is situate, a particular district may 
be assigned as a district chapelrv to a chapel of ease, or a ])arochial 
chapel, or a chapel built under the provisions of the ( hurch liuilding 
Acts(/.-). The district is a perpetual curacy and benelice with 
exclusive cure of souls (/). 


873. AVhere a church or chapel is provided ami endowed to 
the satisfaction of the Ecclesiastical Commissioners by one or more 
individual members of the Church of England or by subscription, 
the commissioners, except where from special circumstances tlu^y 
deem it advisable not to do so, are to assign a particular district to 
the church or chapel, the minister whereof is to have the exclusiv(^ 
cure of souls in such district ; and they have power to determine, 
with the consent of the bishop, whether banns shall be published 
and marriages and burials shall be performed in the church or 
chapel. Upon the assignment of the district the church or chapel 
becomes a perpetual curacy (;«)• Before the church or chapel is 
provided and endowed, notices are to be sent to the patron and 
incumbent of the parish in which it is intended to be provided, and 
if the district to be assigned to it extends into more than one 
parish, similar notices are to he sent to the patron and incumbent 
of each parish into which the district is to extend («). 

874. Where in a parish of large extent there is a chapel of 
ease at a considerable distance from the parish church, having a 



H 

Act, 

(19 cv *20 Vict. c. 104). 

Acts Amendment Act, 1«G9 (32 33 Vict. c. 94), s. 1 1 ; Jone$ v. (ISG.V, 

nioo.P.C. 0 .(N. 8 .) 1 . ^ ^ . 



U 1 mng (Banns and Marriages) Act, 1S44 (7 & 8 Vict. c. 50), ss. 1-0 ; (.’hurc: 
Act, 1848 (11 & 12 Vict. c.37).ss. 1, 3; Church Building Act. 18.) 

es. 5. G, 16, 17. 21, 20 ; New Parishes Act. 1850 (19 & 2 


(14 &1 

n;i2,33.' ' ' ' 

Ifta- /c , Act, 1839 (2 & 3 Vict. c. 40), s. 2 ; Ch\irch Building Act. 

mifa * 1 i assignment of a district cliapelry to a chapel 

in purposes to which the chapel was originally dedicated 

h'it', j inconsistent with the chapolry beiiig a benefice {Fitzyerahl v. 


NewP^-i ’a . 1851 (14 & 15 Vict. c. 

BuUdwT? Act, 1831 (1 & 2 Will. 4, c. 38). ss. 7. 11. 15, 20 ; Church 

vS c 4(U !’ ^ c* ’07). s. 2 : Church Building Act, 1839 (2 A 3 

_ ** V» *I if I. M X*/ • I ^ • t ^ ^ - -V 4 ^ 
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chapelry, township, or district belonging or supposed to belong 
tneieto, and the chapel is endowed by some one or more persons 
with a provision secured on money in the funds, tithes, or other 
hereditaments sufficient in the opinion of the bishop to insure a 
competent stipend to the minister, the bishop, with the consent of 
the patron and incumbent of the parish, may declare that the 
chapel sliall he separate from and independent of the parish 
chuich, and that the chapelr}", township, or district shall be a 
separate and distinct parish for all sjiiritual purposes (o) ; and the 
pation, with the consent of the incumbent, may make an agreement 
with the hishop as to the patronage of the chapel. If the incum- 
bent refuses his consent to the separation or to the agreement as 

to patronage, they do not take effect until the next avoidance of the 
parish church (p). 


(7) Peel 875. Under the New Parishes Act, l8iB(q\ a part of one or 

pans es. more parishes, chapelries, or districts, or a part or the whole of one 

or more extra-parochial places, where the population is large and 
the provision for public W'orship and pastoral superintendence is 
insufficient, may, with the consent of the bishop of the diocese, by 
a^ scheme of the Ecclesiastical Commissioners ratified by Order in 
Council, be constituted a separate district for spiritual purposes, 
whether such part does or does not contain within its limits a 
consecrated building used for divine worship (r). The draft of the 
scheme must be submitted to the incumbent and patron of the 
benefice or each benefice out of which the district or any part 
thereof is proposed to be taken, so that they may have an 
opportunity of laying before the Commissioners or the bishop any 
observations or objections respecting the proposal ; and the scheme 
is not to be laid before the King in Council until one month after 
the draft has been so submitted, unless in the meantime every such 
incumbent and patron consents thereto. Unless it appears to the 
Commissioners and is declared in the scheme that there is reason to 
expect from other sources an adequate maintenance for the minister 
of the new district, the scheme must recommend that such 
minister when duly licensed shall be permanently endowed under 
the provisions of the Act(.s‘) to the extent of at least ,£100 per annum. 


(o) “ Spiritual purposes ” differ from “ ecclesiastical purposes ” in not includ- 
ing the perfoi-mance of marriages or burials, nor, necessarily, the registration of 
baptisms (New Parishes Act, 1843 (6 & 7 Viet. c. 37), ss. 9, 11, lo ; Hnyhea v. 
Lloyd (1888), 22 Q. B. D. 157, 163). 

(p) Church Building Act, 1831 (1 & 2 Will. 4, c. 38), ss. 23— 26 ; Church 
Building Act, 1838 (1 ^2 Viet. c. 107), s. 7 ; Church Building Act, 1839 (2 & 3 
Viet. c. 49), s. 22 ; Church Building Act, 1840 (3 & 4 Viet. c. 60), s. 21. 

(7) 6 & 7 Viet. c. 37. See Church Buffding (Banns and Marriages) Act, 1844 
^ & 8 Viet. c. 56), ss. 5, 6; New Parishes Act, 1844 (7 & 8 Viet. c. 94) ; 
Ilcclesiastical Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 27 ; Church 
Building Act, 1851 (14 & 15 Viet. c. 97), s. 24 ; New Parishes Act, 1856 (19 & 20 
Viet. c. 104), ss. 1 . 4—10, 15—24, 30—32 ; New Parishes Acts and Church Budd- 
ing Acts Amendment Act, 1869 (32 & 33 Viet. c. 94), ss. 1, 12, 13 ; New Parish^ 
Acts and Church Building Acts Amendment Act, 1884 (47 & 48 Viet c. 65), 
ss. 2, 3. 

(r) New Parishes Act, 1843 (6 & 7 Viet, c- 37), s. 9; New Parishes Act, 1856 
(19 & iO Viet. c. 104), 8. 1. 

(«). New Parishes Act, 1843 (6 & 7 Viet. c. 37), ss. 19, 22. 
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and also that the endowment, if less than i.T50 per annum, shall ho 
increased under the same provisions to that amount at least, so 
soon as the district becomes a new parisht/). Theschomenmy 
specify some existing or intended c'hurch within the district as the 
parish church thereof, and in that case the district hecoines a new 
parish immediately upon the issue of the Order in C’ouncil ratifying 
the scheme (a). In other cases a minister may be licensed by the 
bishop to perform in the district such pastoral duties as arospf3cilied 
in the licence, and also, when a building within the distrust is 
licensed for divine worship, to perform such services and ollices, 
other than marriages and burials, as are spocitied in the Banio or 
any further licence (b) ; and the minister to tliat extent has tiie cure 
of souls in the district, and is a corporation sole with the style 
of minister of the district, and as regards irremovability is in the 
same position as a perpetual curate (c). 


876. A district constituted under the New Parishes Acts. 1843, 
1844 and 1856(d), becomes a perpetual curacy and a new parish 
for ecclesiastical purposes, including the publication of banns and 
solemnisation of marriages, and burials, and the incumbent has 
exclusive cure of souls therein (1) so soon as a consecrated church or 
chapel which exists or has been provided witliin it has been 
approved by the Ecclesiastical Commissioners as the parish church 
of the district (e), or (2) immediately upon the ratification by Order 
in Council of the sclieme for constituting the district (/), if the 
Commissioners specify in the scheme an existing or intended churcli 
as the parish church of the district (p). The new parish is an 
ecclesiastical district for the purposes of the Burial Acl8(/i)- 


877. On the application of the incumbent of a church or chapel 
to which a district belongs, the Commissioners may, if they 
think fit, with the consent of the bishop, make an order authorising 
the publication of banns and solemnisation of marriages, church- 
baptisms, and burials in the church or chapel ; and thereupon 
a the fees payable for the performance of these otfices and other 
ecclesiastical fees, dues, and offerings arising within the limits of 
10 district are to be payable to t le incumbent of the district. 
■ or any of such fees and dues have been reserved or of 

ig It belong to the incumbent or clerk of the benefice out of whicli 

ri^rl they are to be paid over to such incumbent 

tbfi ^ ^ I'Gspectively until the next avoidance of the benefice or 

relinquishment of the fees by such incumbent, and until a 

Act, 1843 (6 & 7 Viet. c. 37), s. 9; New Parishes Act, 185G 
^ f„'7 20'ict.c.l04),s8. 1,3. ^ 

61 Th7i; (19 & 20 Viet. c. 104), s. 2. 

Act, 1843 when the district becomes a uew parish (New Parishes 

irf) 6 A"*’ Viet. c. 37), ss. 11, 12. 

(e) Now V ' * 8 Viet. c. 94 ; 19 & 20 Viet. c. 104 : see p. 448, ante. 

1856 fl 9 Xs on v- (6 & 7 Viet. c. 37), ss. 15, 16; New Parishes Act, 
^ /V Q ^ '^ct. c. 104), 8. 1. 

P- ««, anfe. 
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\ acanc 3 ' situation of such clerk, or the award of compensa- 

tion to him in lieu of fees; and thereafter all such fees and dues 
belong to the incumbent or clerk of the church of the district (i). 
And wherever banns and marriages, churchings and baptisms, are 
authorised to be published and performed in the consecrated church 
or chapel to which there is attached a district which was not on 
29th July, 1856, a separate and distinct parish for ecclesiastical 
l>urposes, and the incumbent of the church or chapel becomes 
authoritatively entitled (k) to receive for his own benefit the entire 
fees for the performance of those offices without any reservation 
thereout, the district becomes and is a separate and distinct parish 
for ecclesiastical purposes to the same extent as a Peel parish (/). 

878. Mhere a district has been constituted under the New 
Parishes Acts, 1843, 1844 and 1856 (m), but a church has not 
been provided for or allotted to it, an Order in Council may 
1)6 made ratifying a scheme submitted by the Ecclesiastical 
Commissioners, with the consent of the bishop, that the district be 
dissolved, and its area or parts thereof be reincorporated in the 
parish or district or parishes or districts out of which it was 
constituted, or be added to some other parish or district or parishes 
or districts (n). 

879. Alterations may from time to time be made in the 
boundaries of distinct and separate parishes, district parishes, dis- 
trict chapelries and consolidated chapelries (o), particular dis- 
tricts (])), and other new ecclesiastical parishes and districts (q). 

By an Order in Council ratifying a scheme of the bishop of the 
diocese which has been approved by the archbishop of the province, 
or a scheme of the ai'chbishop in the case of his own diocese, with 
the consent of the patron of every benefice affected by the alteration, 


(0 New Parishes Act, 1856 (19 & 2U Viet. c. 104), ss. 11—13. 

(!•) This authoritative title is acquired either on the avoidance of the benefice 
or all the benefices out of which the di.strict was taken, or on the previous 
relinquishment of the fees by the incumbent or incumbents entitled thereto 
{Joues V. Gouyh (1865), 3 Moo. P. C. C. (x. s.) 1). 

(/) Now Parishes Act, 1856 (19 & 20 Viet. c. 104), s. 14. 

(m) 6 & 7 Viet. c. 37 ; 7 & 8 Viet. c. 94 ; 19 & 2i) Viet. c. 104. 

(ii) New Parishes Acts and Church Building Acts Amendment Act, 188-1 (4r 
& 48 Viet. c. 65), 8. 2. The draft of the scheme is to be sent to every incumbe^ 
or minister and patron affected thereby, and the scheme is not to be submitted 
to the King in Council until one month after the draft has been so sent unles.s 
in the meantime every such incumbent, minister, and patron consent thereto ; 
and if at the date of its ratification there is an incunibent or minister of the 
district proposed to be dissolved, it is not to operate unless or until he has con- 
sented thereto or has ceased to be such incumbent or minister. Any endow- 
ment which has been provided for the district is to be returned to the body nr 
person who provided it (ibid.). 

(o) Church Building Act, 1818 (58 Geo. 3, c. 45), s. 23 ; Church Bmlding 

Act, 1840 (3 & 4 Viet. c. 60), ss. 6, 7 ; Church Building Act, 1845 (8 & 9 • 

c. 70), 8. 16 : C^hurch Building Act, 1848 (11 & 12 Viet. c. 37), s. 3. 

(p) ChiU'ch Building Act, 1848 (11 & 12 Viet. c. 37), s. 2. . . , 

(7) New Parishes Act, 1844 (7 & 8 Viet. c. 94), s. 9 ; Ecclesiasticaltotn- 
missioners Act, 1850(13 & 14 Vict. c. 94). s. 27 ; New Parishes Acts 
Building Acts Amen^ent Act, 1869 (32 & 33 Vict. c. 94), s. 1 ; New Pan^ 
Acte and Church Building Acts Amendment Act, 1884 (47 & 48 "N icL c. 0 
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a tithing;, hamlet, chapelry or district, or an oxtra-parochial 
place, may he annexed to another parisli, or may, l)y itself (u- 
together with another adjoining tithing, hamlet, cliapelrv. district, 
or extra-parochial place, he constituted a separate parish and a 
perpetual curacy and benefice (r). 

880. Where two or more parishes have been expressly united 
by Act of Parliament, and one or more of the churches have 
been abolished, the remaining church is the parish church of tlu; 
united parishes (.s). Wliere the benefices of parishes are united 
under the Union of Benefices Act, the parishes become 

united for ecclesiastical purposes, and if only one church is hdt 
standing within them, it becomes the church of the united parish ; 
but if more than one church is left, the scheme for uniting the 
benefices determines which of them shall he tlie churcli of tlie 
united parish ; and, in either case, unless otherwise provided by the 
scheme, the vestry-room of that church becomes the vestry-room 
of the united parish for ecclesiastical purposes, and of each of the 
parishes for secular purposes and for the custody of the parish 
muniments (n). 


881. Where two parishes have been united, or reputed to hava? 
been united, for ecclesiastical purposes for a period extending back 
beyond the 31st July, 1815. and on the :Ust July, 1815 tliere was no 
consecrated church in one of such parishes, ami a church is built in 
that parish wholly or in part out of funds at the disposal of the 
Kcclesiastical Commissioners, the whole of that parish may, after the 
consecration of that church, he disunited for ecclesiastical purposes 
from the other ])arish, and be formed into a separate and disti ict 
parish for tlie same purposes and in the same manner and with the 
same consents and consequences as a distinct and separate parish 
may he formed out of one parish (u). 
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882. The incumbent of the parish is the clergyman holding 1 
cimcli and benefice thereof, and having, under tiio liishop, t 
so eand exclusive cure of souls in the parish (h). He is the pro^ 


HiiiUling Act, 
il pavislios ill 


c. urn), ss. 'J(i. 27 ; ('hurch 1 

tliniifo’ Pnris/i Case (1095), Holt (k. ik). 139. Several pansnos iii 

e. 11 ft -r . . ‘ were thus united after the tiroof 1000 (stat. (KiTO) 22 Car. 2, 

Where two benefice?; have been united either (1) botore 
Hon Patrons and the hi.shop at <• 

tiiA Acts fsee pp. 00.7 et 


ointnon law or under stat. 
the Pluralities Act, IH3S (1 & 2 Viet, 
the two iV '■ PP' *’*^'^ *^ ^be union does not unito 

of tho nth make the parish church of one of them the parish church 

-■* Vict. c. 142 . ^ ^ 

«} Church li '*■'1 1-^^® PP‘ ****** 

4 

'■flih il'^ I’l?' ^ " bicumhent ” is 

bi'^ status wnn being dilii;ontlv resident (Co. Litt. 119 1)). Kor 

service rod ****^’ rights and duties a.s to divine 

pn. 7 ( 1-1 -11 ’ btH. For his rights as to the ehureh and churchyard 

■*11. ‘128--4‘n Burial and Cremation, Vol. III., pp. ;li)S — 

• -tno term “incumbent” does not in itself necessarily iinph' 

G G 2 
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custodian of the l£e 3 ’sof the church (c) and of the register boohs (ff), 
and has a general control over the church, including the vestry (e), 
and over the ringing of the bells (/). 

883. A\here, under the Churcli Building Acts and New 
Parishes Acts ( 7 ), a portion of an ancient or new ecclesiastical 
parish is ecclesiastically severed therefrom and formed into or made 
part of another new or previously existing imrish, the rights and 
duties of the incumbent of the former parish in respect of the cure 
of souls and the performance of baptisms, marriages and burials, 
and other services and ministrations of the Church, and the lawful 
fees for the same, are transferred, so far as regards the severed 
portion, to the incumbent of the other parish {h). 

884. The rights and status of the incumbent of a parish church 
are transferred to the incumbent of a new church where such new 
chiu'ch is made the parish church, and the former church is made 
a district church (i), or is pulled down (k), or where the former parish 
church was part of a cathedral church (/). 

Sub-Sect. S.—The Vestri/. 

(i.) Constitution. 

885. The vestr^^ is the council of the parish for ecclesiastical pur- 
poses (w). It includes the incumbent (h) or curate in charge ( 0 ) 

a di.stinct and separate cure of souI.«5 or the status of a complete incumbent 
{Dmvda/l v. IJewUt (1JS()3), 10 L. T. 823, 825). 

(f) Lef V. Muithews (1830), 3 Hag. Ecc. 109, 173: Daunt t. Crocker (1867), 
L. K. 2A. & E.41. 

h/) It. V. Cumh)!, Ex parte HoVoway (1855), 3 W. E. 247. 

(e) Jackson v. Courtenay (1857), 8 *£. & B. 8 ; Ji. v. O'Neill, Ex parte Oliver 
(18G7), 31 J. I>. 742. 

(/) Harrison v. Forbes (1860) 6 Jur. (n. S.) 1353; Redhead v. IVait (1862), 0 
L. T. 580. 

{(j) See note (H, p. 444, ante. 

(//) New Parishes Act; 1856 (19 & 20 Viet. c. 104), s, 15; Tuckness v. Alexander 
(1863), 2 Drew. & Sm. 614; Jones v. Oouyh (1865), 3 Moo. P. C. C. (n. s.) D 
Ormerod v. Rlackhurn Burial Board (1873), 28 L. T. 438; Cronshaio v. 

Burial Board (1873), L. E. 8 Q. B. 217, Ex. Ch. ; Fuller v. Alford {im), B> 
Q. B. D. 418. The transfer may be restricted in the case of a parish formM 
under a local Act [Fitzgerald v. Champnegs (1861), 2 John. & H. 31). 

(0 Church Building Act, 1838 (1 & 2 Viet. c. 107), ss. 16—18; ChurchBuiId- 
iiig Act, 1839 (2 & 3 V iet. c. 49), s. 9 ; New Parishes Acts and Church Building 
Acts Amendment Act, 1884 (47 & 48 Viet. c. 65), 8. 4. 

(A-) Church Building Act, 1845 (8 «& 9 Vict. c. 70), ss. 1, 2 ; and see 
pp. 542, 734, post. 

(/) Ibid., 8. 4. 

{m) WJson V. M^Math (1819), 3 Phillim. 67, 82. It takes its name from 
being held in the room in the church where the priest puts on his vestments 
[ibid.). By various Poor Law Acts, Public Health Acts, Highway Acts, Municipm 
Corporation Acts, Local Government Acts, and the London Government Act, 
1899 (62 & 63 Vict. c. 14), certain civil powers and functions which fonnerl} 
belonged to vestries have been transferred to other bodies. See titles Locab 
G oTEIl^•MENT; Public Health. 

[n] Whether rector, vicar, or perpetual curate [Wilscm v. M'Math, 

S. C. (on rule foi prohibition) (1819), 3 B. & Aid. 241 ; R. v. D'Oyly (1840), 1- 
Ad. & El. 139; 11. v. Allen (1872), L. E. 8 a B. 69; R. v. Salisbury [Mop)* 
[1901] 2 K. B. 22o, C. A.). But nis presence is not essential to the validity 0 
the proceedings [Mawley v. Barhet [1199], 2 Esp. 687). 

^o) Hubbard v. Fenrice (1746), 2 Stra. 1245. 
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and tlie persons of both sexes who are rated for tho relief of tlio 
poor in respect of the parish, whether resident therein or not(j>), 
and the occupiers of hereditaments so rated The rij^ht to 
attend and vote in vestry accrues immediately upon tho person’s 
name being inserted in the rate-book (r), but if, being a ratepayer, 
he fails to pay a poor rate made or become due tlireo months 
previously, the right is thenceforth suspended until the rate is 
paid (s). ^Yhere a corporation or company are ratepayers, their 
clerk, secretary, or other authorised agent may attend and vote on 

their behalf (0* 

(ii.) Functions. 

886. In the absence of a local custom to the contrary, the 
churchwardens of a parish are annually chosen in vestrv by the 
minister and parishioners jointly, or if they cannot agree, one by 
the minister and the other by the parishioners (a). Tlie sidesmen 
are at the same time appointed by the minister and parishioners 
jointly (a). 

Church rates are made and assessed by the vestr}' {h), but, 
subject to certain exceptions (c), payment of such rates is merely 
voluntary and cannot be enforced (d). 

At the end of their year of office the churchwardens render to 
the vestry an account of their receipts and expendiiuro (c)- The 
vestry have no general right of inspecting the churchwardens’ 
books, but can only claim to do so on special grounds {y ). If the 
vestry decide to make a voluntary church rate, the churchwardens 
furnish estimates to the vestry of the amount which will probably 
be required (y). Where church trustees are appointed under tho 


iCT. t). 
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Church rates. 


Accounts and 
estimates. 


fj)) Poor Eelief Act, 1819 (59 Geo. 3. c. 12), ss. 19—22; Vestries Act, 1H19 
(59 Geo. 3. c. 85), s. 1 ; JL v. Lumheth {Ilcdor) (1838), 8 Ad. & Kl. 350. As to 
the right of women to vote, see Olive v. Inyram (1739), 2 Strii. 1 1 14. 

{q) Poor Eate Assessment and Collection Act, 1809 (32 & 33 Viet. c. 41), ss. 7, 
19; Parliamentary and Municipal Eegistratiou Act, 1878 (41 & 42 \ict. c. 20), 

8. 14. Tho names of all such occupiers are to be inserted in tho rnto-bqok, 
whether the rates are payable or paid by them or by tlie owners of the heredita- 
laents (Poor Eate Assessment and Collection Act, 1809 (32 & 33 A iet. c. 41), 

8. 19). As to the right of the inhabitants of a new ecclesiastical parish carved 
out of an ancient parish to attend and vote at the election of churchwardens of 
the old parish church, see p. 481, j'ost. It also includes a churchwarden who has 
by statute been made ex officio a part of the vestry and has been given a right 
to vote at it [Le/thj v. Ufounington (1879), 4 Ex. I). 307). ^ 

M VestriGs Act, 1818 (58 Geo. 3, c. 09), s. 4. 

(«) Vestries Act, 1819 (59 Geo. 3,c. 85), s. o : Vestries Act, 1853 (16 17 yict. 

c* oo),8. 1. la 

t) Vestries Act, 1819 (59 Geo. 3, c. 85), s. 2. 
yU) See p. 462, post. ot 

,a) See p. 474, pust. 

[b) Ayl. Par. 455,456; Burder v. Vehu(\8i0), 12 Ad. & El. 955 • Veleu 
V. Eurder (1841). ibid., 265. 302, Ex. Ch. ’ 

W Seep. 784 , A/ 

(d) Compulsory Church Eate Abolition Act, 1868 (31 & I vict c. 109), 
88. 1-3, 0-8. 10. See also p. 784, post. ’ 

(1859), 5 Jur. (n. s.)*!?,' 

{Select Vestnj) (1839), 10 73O. 
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Urr f 18B8 (/<), tl,ey are to lay 

l eceints^ an i ‘ account of then- 

eceipts ami expenditure and a statement of the balance, if any, 

leimumng m their hands (/). ^ 

The consent of the vesU-y is generally requisite to the granting 

0 a faculty for an alteration or addition in the fabric or furniture 

01 Uie church or in the churchyard (./). But the resolution of the 

xestiy on tlie subject is not conclusive, and will, for good reasons, 
be disregarded (/j). ^ 


Summouiuj.', 


(111.) Metiinys arid Voiiity. 

887. The summoning of a vestry meeting rests with the 
incum ent oi the churcliwardens, or witli them conjointly, and he 
<Ji 16 } may hx the hour of the meeting (/). The notice convening 
I he signed by the incumbent or a churchwarden or overseer 

o le pool of the jjarish (m). A notice, so signed, of the place and 
day and hour of holding the meeting and of the purpose for which 

^ («) must he aflixed jjreviously to the commencement 
of divine service («), on some Sunday at least three days before the 
< ay on which it is to be held (p), on or near to the doors of all the 

cliurches and chapels within the parish or other area for which the 
meeting is summoned (q). 



(/.} 31 & 32 Viet. c. 109. 

kS^, fM/si. 

Jackson V* Sinfftr 
(ECCL-) 38; Peek v. 

• i.v 1 • - xut7 I univ b© coiisldofod 

T/L ’ ul hougli strict legal fonu was not observed in summoning the vestry 
{Ihimme V. Morris (1823), 1 Add. 470). 

( (l‘^5), 3 Bun-. 1G8M, at p. 1692 ; Groves v. Ilormeij 
{^aor) (liJ3), 1 Hag. Con. 188; at. John's, Maruatt (Churchwardens) V. 

oj 1 Hag. Con. 198; Woodward y. FolkesUme 

{lanshwners) (1880), Trist. 177; Nickalls v. Briscoe, [1892] P. 269. If the 
circuinstances so require, the votes of the members of the vestry who are 
Church peope wiU be dUtinguished [Tottenham [Vicar) v. Venn fl874), 

. . .».v:^. _21). V here the ecclesiastical district remaining attached to an 

L’lent parish chiuyh is not coteiiniuous with the civil parish, the consent of 
lyestiyof the civil parish will not be requii*ed [liichmond (Vicar) and St. 


iorx 1 ^ Aiia. I3tj, It was laid down by Sir Jon.v r^icuoLi., 

at p. 139, that vestries for church matters ought to be called by the 
churchwardens with the consent of the minister. In Butt v. Fellowes (1848), 
8 Curt. 680, Sir H. Jenweii Fust, at p. 696, expressed the opinion that notice 
of u vestry meeting given by a private ))arishioner was valid. But this is not 
law, ^ If the incumbent or churchwardens improperly refuse to summon a 
meeting which ought to be held, the remedy lies in a mandamus to compel them 
to do so (/(. V. 67. Margaret, Wtstmiuster [Churchwardens) (1815), 4 M. & S. 250). 

(jn) PnriQh AM /7 T\70l a 4' i i-.* a .. o * 


303 ; S. C. (on niie for prohibition) (1860), 9 C. B. (^^ s.) 470). , 

{o) It is sufficient if it is affixed ^ter morninp service but before the usual 
afternoon service [Burnley v. Methley Overseers (1859), 1 F. & E. 789). 
ip) The three days must be clear days [R. v. Best (1847), 16 L. J. (M. C.) 102)^ 
(^) Vestries Act, 1,818 (58 Geo. 3, c. 69), s. 1 ; Parish Notices Act, i»3< 
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888 Vestry meetings are onlinarily held in the vestry of tiie 
church and may be held in the church itself (r). They may also 
be held elsewhere (s), and a meeting may he adjourned to a ddlerent 
place for the purpose of a poll, whether the intention so to adjourn 
it was stated in the notice summoning the meeting (/) or not (n). 

889 The incumbent, or the minister acting as incumbent, is or 
oMcw chairman of a vestry meeting {b). If he is absent, the mem- 
bers present elect one of their number as cliairman (c). iho 
chairman, besides his vote as a member of the vestry, has a 
casting vote if the votes are equal {(/). 

890 . The voting is ordinarily in the hrst instance by show of 
bands, and a poll need not be demanded until after the chairman s 
decision on the show of hands, but it should then be demanded 
forthwith (r). It may, however, be directed to be taken without a 
previous show of hands (/). It can be demanded as of light, and 
if refused is enforceable by mandamus (//). If demanded, it ought, 

(7 Will. 4 & 1 Viet. c. 45). s. 2. Tho notice need only bo aliixcd on or 
tlio phucipul door of each church and chapel [Onncnnl \. ( l(ailn'ick (l'^4‘ - 
16 M. & W. 307). It must ho so atlixed at every church or chuiad in tiio parish 
ut which the service of the Church of Knglan<l is parochially pci foimed. but not 
at proprietary or private chupols at which it is perforinech i^or ut thsuseil chape ^ 
or dissent ID g chapels v. ]Vhij>p (18-13), 4 U- B. 141 ; Ornurod \. C/unntict, 

U't/SOH V. M'.Math (1819), 3 Phillim. 07, }>er Sir JoiiX Xiciior.L, at p. 82 ; 
S. d on rule for prohibition (1819), 3 B. & Aid. 241, }'tr Aiaiori;, (. .J., and 
Bayley, J., at p. 243. By the Vestries Act, 1850 (13 ^^ 14 \ at. c. 5( ), ss. 1, 10, 
tho Poor Law Commissioners, whoso powers have sinco been tj ansteired Bie 
Local Government Board (Local Government Board Act, 18(1 (34 & 35 \ict. 
c. 70), 8. 2), were empowered, upon the application of tho vestry of a pariMi 
containing a population exceeding 2,OUO, to order that tho Act or any p'ul 
thereof should be put in force in tho jnirish. After twelve months trom tho 
(late of making such an order, the vestry of tho parish cannot meet in an} 
consecrated church or chapel in the paiisli nor, except in case of urgency and 
with tho approval of tho Local Government Board, in the vestry room attached 
thereto; and the churchwardens and overseers or tlio overseers alone aio 
(iinpoweieJ, with the sanction of the Local G»)verninent Board and a majority oi 
tlie vestry, to hire or purchase or erect a building for tho holding of vestry and 
other parochial meetings, and to boiTow money for the purpose (^ estiies Act, 

1850(13&14Yict.c. 57),ss. 2-5). . ,, , 

li. Y, St. Mary^ Lamhtth (ChurchwardefiH) (1832), 1 Ad. & El. 340, (yr 
(t) It. V. Cheattr [Archdeacon) (1834), 1 Ad. & Kl. 342 ; Baktr v. 11 ood (183 ( ), 

1 Cart. 507. ^ M 

(a) B. V. St. Mary, Lambeth [Clinrchwardens], anpra; It. v. D Oyly (1840), 1- 
Ad. & El. 139. 

^b) 11 UsoH V. M'Math, supra ; It. v. D'Oyty, supra. 

f) Vestries Act, 1818 (58 Geo. 3, c. G9), s. 2. • , * • 

‘fi Ibid., 8. 2. But at an election of churchwardens his 

by appointing one of thorn [11. v. Salisbury [liishop), [I901J *- -li. H. 
!i25, C. A.). As to whether, if the votes of the parishioners for the other churc 
warden are equal, he has a casting vote, see p. 463, posL , 

(e) Campbell v. j1/«u7k/ (1836), 5 Ad. & JCl. 805, Ex. C’h. ; IC v. St. Asaph 

[1883] W.N. 100. „ r I 

{/) M. V. rnrmimjhum (Rector) (1837), 7 Ad. & El. 234. But seo R. v. boote 
(/Mumlraf e(c.Wi8(ji), 4 X. 322. . , ... . 

(j/) Camptm v. Maundy Bupra ; Ex parte Oroxc&rnith (18-11), y> Juu ou , 
(Jordon y. Hayward (1905), 21 T. L. R. 298. If it is refused, the resolution 
^ned by show of hands cannot be regarded as recording the opinion of the 
[White v. Steele (1862), 12 C. B. (N 3.) 383). 
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there^i=r*i^n^ft other business, to be taken immediately; but if 
the nun)ose(//r^Ar°^' adjournment for 

ci. .iT" xl" nne vote for 

amonnU ^ rateable value up to £150. If it 

Xn. n « they have six votes. If two or more 

votes ^m fl ^''nie hereditament, the 

on« nf ^ hereditament are divided between them ; but if only 

\xLn the meeting, he may give all the votes©. 

... . , P,^ taken, all members of the vestry, whether 

TlfX pi-evious meeting or not, have a right to vote (A*). 

liniinrl airanges for the holding of the poll, and, being 

Til fVio ni ° 1 ^ instance responsible for its expenses©. 

l-nr,f- s^’jce of a local custom limiting its duration, it must be 

sufhcient length of time, having regard to the 
fho ( population of the parish and to requisite publicity of 
^ ^ poll (m). But if a poll has been demanded in a 

f been so conducted without any objection 

luae, any irregularity in the method of procedure will be 
I Y fi been waived (»). Votes at the poll must be tendered 

jy le voters in person and openly(o), and an action will lie against 

u ^ a member of the vestry from voting(p). 

^ a flesh poll will not be ordered on account of the chairman 
1 ejecting votes alleged to be admissible or committing some other 

thm^by( 5 )^' *-'asuIt does not ajipear to have been affected 


W ,f (1840), 12 Ad. & El. 139. 

reiuectr/rpt^prtfL^.^ix 3- Wbero a pere.on is rated in 

Tiiimnao f ^^ditaraents in the parish, their value is lumped together 

' liicharfFso^v O? number of votes to which he is entitled 

V S I MS • tr" f (IS62), 8 Jur. 

fsoir? n ^hem in different capacities (7?. v. A'-riy 

nprnriU'no. hy custom, the poor rates had been assessed 

the valim nf f>, . abihty of the i>orsons charged and not according to 

yas he d not hereditaments, the provision of the Act as to plurality of votes 
(k\ If F V ;PP^-y V. Marshall (1823). 2 B. & C. 313), 

h< il (1838). 8 Ad. & El. 356. 

V. JIutton (1866) 


(?\ ^ « Ad. & El. 356. 

{1} bhaw s Parish Law, ,th ed. (18_92), Appendix Y.. pp. 607 et Sfq. In Tiarks 

11 * Iv. 1 A* & E. 270, the expense of the attendance of a legal 


V. (?raLm"(186*)f9w!^E“'738r‘" P““ 

(n) Campbell v. Maund (1836), 5 Ad. & El. 865, Ex. Ch. 

C«lol Q V. A/^rer (1825), 4 B. & C. 449; Story v. Colk (1848), 6 Notes of 

iTitt ff qppienient, p. xxxiii. "Where the parishioners have the right of elect- 
ng me incumbent, the election may be conducted by secret ballot, since the 

plural voting and otherwise do not apply to it (6’Aaw 
v. Thompson (1876), 3 Ch. D, 233). xx .r v 

fp) Phillibrown V. Ryland (1725), 8 Afod. Eep. 351. 

7 ? ry' T* {Rector), supra; Ex parte Mawby (1854), 3 E. A B. TIS; 

R. V. OooU {Incumbent etc.) (1861), 4 L. T. 322. 
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891. Minutes of the proceedings and resolutions of every vestry 
meeting are to be entered in a book and signed by the chair- 
man and by any other of the inhabitants who choose to affix their 
signatures (r). 

892. The proceedings of one meeting do not require conhrmation 
by a subsequent meeting (s). But one meeting cannot prescribe 
what shall be the procedure at future meetings (/). 


(iv.) Under Local Laws or Customs, 

893. The Vestries Act, 1818 (a), does not extend to the city of 
London or the borough of Southwark (5), nor does it atYect the time 
of meeting, proceedings, or voting in the case of any vestry regulated 
by special Act of Parliament or special custom (c). 

Where the London Government Act, 1899((/), transferred 
the civil pow'ers and duties of the vestry of an ancient metro- 
politan parish to a borough council, the ecclesiastical powers and 
duties of the vestry have by a scheme under the Act been vested 
iu the inhabitants of some parish or ecclesiastical district, and the 
interest of the vestry in any church property, other than the 
vestry building, has in like manner been vested in the incumbent 
and churchwardens of some parish or ecclesiastical district or iu 
one or some of them (e). 

In some places, by local custom, the vestry have the right of 
electing the incumbent (/), the parish clerk (i/), the sexton (/(), or 
the organist (i). 

(v.) In New Parishes. 


894. In distinct and separate parishes and district parishes 
formed under the Church Building Act, 1818 (/:)> in separate 
spiritual parishes formed under the Church Building Act, 1831 (1), 
in consolidated chapelries and district chapelries (m), in Peel parishes 
formed under the New Parishes Act, 1843, in new parishes formed 
under the New Parishes Act, 1856, and in districts which have 
become separate ecclesiastical parishes under s. 14 of that Act(«), 


r) Vestrios Act. 1818 (58 Geo. 3, o. 69), s. 2. 

« MawUy V. Barbet (1799), 2 Esp. 687. 

U Ibid. 

a) 58 Geo. 3, c. 69, 
ft) Ibid., 83. 9, 10. 

c) Ibid., 8. 8. 

d) 62 & 63 Viet. c. 14. 
fipid., 8. 23(1). 

[/) SAawv. Thompson (1876), 3 Ch. D. 233. 

S » . (1611). 13 Co. Hep. 70; see p. 475, post. 

4-8 pJi [Minister) (1836), o Ad. & El. 684, 590, 691. 

Coleimn Street [Vicar) (1844), 9 Jur. 255 ; see p. 

(U\ _ 


h \ TTr.,, Revision 

nV fl Act. 1845 (R & 9 Viet. c. 70), 6. 6. 

et St./., 
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one of the churchwardens is chosen at a meeting in the nature of a 

vestry meeting (o) by the persons who would be entitled to take 

pint in the election if the parish or chapelry were an ancient 

paush(p); and the same persons may meet in vestry and make 

and assess a voluntary church rate in respect of the church 

of their ecclesiastical parish or district {q). In these areas the 

question of obtaining a faculty for additions or alterations in 

tlie church or chapel is also submitted to a similar aaasi-vestry 
meeting (r). 

In consolidated chapelries and district chapelries the meeting for 
ihe appointment of churchwardens is to be summoned in all respects 
as if the chapelry were a parish and the meeting were a parish 
meeting (s). But no such imperative rule exists in the case of 
other new ecclesiastical parishes or districts {t). In Peel parishes, 
new parishes under the New Parishes Act, 1856 (h), and districts 
which have become separate ecclesiastical parishes under s. 14 
of that Act, the meeting is to be summoned in such manner in all 
respects as the incumbent directs (a). 

Ihe A estries Act, 1818 (5), does not apply to the ^aasi-vestries of 
new ecclesiastical areas (c). 


(vi.) Select Vestries. 

^loct vestries 895. A Select vestry, consisting of a limited body of parishioners, 

having the powers of the whole number, may exist either 
(1) by immemorial custom (d), or (2) by a local Act of Parliament(e), 
or (3) by the adoption of the Vestries Act, 1831 (/). AVhere it 
exists it sujiersedes in every respect the general vestry (g). 

Select vestry 896. A select vestry existing by custom may by custom co-opt 
y cus om. members from among the parishioners, and may be of a variable 


fo) So styled m the Burial Act, ISol (20 & 21 Viet. c. 81), s. 5. 

pq 3ee also Church Biiildiug Act, 1845 (8 & 9 Viet. c. 70), a. 7. 

VJ) Compulsory Church Bate Abolition Act. 1868 (81 & 82 Viet. c. 109), 
ss. 6, 10. ^ 

(r) .SY. /V/er s, Eaton Sfjuare [Vicar) v. The Same {Parishioners)^ [1894] 
P, 3o0> 35P 

(A Church Building Act, 1845 (8 & 9 Viet. c. 70), s. 6. 

(f) It, y. Barrow (1869), L. B. 4 Q. B. 577, where it was held that the notice 
stimmoiiing the meeting need not be given on a Sunday three clear days 
previously. 

(n) 19 & 20 Viet. c. 104. 

(a\ New Parishes Act, 1843 (6 & 7 Viet. c. 37), s. 17. 

((») 58 Geo. 3, c. 69. 

(c) It. V. Barrow, sujtra. There is consequently no plural voting in these 
<y«a«i-vestries. 

{d) Gib. Cod. 219, n.; Burn, Ecclesiastical Law, Vol. I., p. 415 ; Butteric^^ 
V. Ila/A-er (1765), 3 Burr. 1689, 1692; Berry Banner {I’d'l), Peake, 156, 161. 
II cannot be created by faculty (i5i(/., at pp. 160, 161). 

(c) Burn, Ecclesiastical Law, Vol. I., p. 415, ii. : It. v. Christchurch Overseers 
(1857), 7 E. & B. 409, Ex. Ch. 

(/) 1 & 2 WiU. 4. c. 60. 

\y) Ibid., s. 27 ; Gib. Cod. 219, n. ; Burn, Ecclesiastical Law, Vol. L, p- 41o , 
Buttern'orth v. Walker, supra; It. v. Peters (1856), 6 E. & B. 225. As to tne 
©lection of churchwardens by a select vestry, see Berry v. Banner, supra. 
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number {/O- It may by custom consist of the incumbent and 
parishioners who have been elected to the office of churchwarden 
and have either served or been lined for nob doing so (i) ; or of 
the rector and churchwardens, parishioners who have been upper 
churchwardens, and certain others elected by the vestry {/.). A 
bankrupt is disqualified for being a member of a select vestiy, and 
vacates his seat if he is a member {/). 

897. If a select vestry assemble on a particular day, not being 
the usual day of meeting, and for a special purpose, the meeting is 
not good unless all the members receive notice of it (/a), 

898. In the absence of custom or enactment to tlie contrary, a 
majority of the whole number of select vestrymen must be present 
for the transaction of business (/()• And where a local Act, con- 
stituting a select vestry in a parish, authorises action by the major 
part of the members assembled at a meeting, amotion is ineflectual 
which is carried only by a majority of those voting and not by a 
majority of those assembled, including such as decline to vote(o). 

899. At a poll taken in the month of March, on a requisition 
made in the prescribed manner, the Vestries Act, 1831 (p), may be 
adopted in any parish, except a rural parish not containing more 
than eight hundred ratepayers, and except parishes within the Metro- 
polis Management Act, 1855 (</), by a two-thirds vote of a majority 
voting one way or the other of the ratepayers entitled to vote 
under the Act, that is to say, ratepayers who have been rated for 
the whole preceding year and have paid all rates except those 
due within the preceding six months ; but if the adoption is not 
carried, no requisition for the same purpose can be made within 
the next three years (/■). Where the Act is adopted, a select vestry 
is to be constituted consisting of the incumbent and church- 
wardens of the parish, and the incumbent of every ecclesiastical 
parish or distinct within it, and a number of resident householders 
assessed within the parish at not less than lilO, or in parishes 
containing more than 3,000 ratepayers or situate in the city of 
London or within the metropolitan police district at not less than 
1^40 (s), and elected by the ratepayers entitled to vote under the 


{/•) Bait V. \Yatkin8on (1690), 2 Lut. 1027; Btrry v. Banntr (1792), Pet 
lob; QoUliuij V. Fcnn (1828), 7 B. & C. 765; Ovodall v. Whitmore (1828), 2 B 
369. ' » 

/ • I » 


V) Ail 

dumtion of ’the disquali 
Vol- U- p. 89. 

V. Fussy (1831), 7 Bing. 305. 

0 j Jacket V. BHuird (1829), 9 B. & C. 851. 

(1857), 7 E. & B. 409, Ex. Ch. 

^ c. 120. S. 1 of this Act repealed, as to the par 

rein comprised, the VesUies Act, 1831 (1 & 2 Will. 4. c. 60). 

UQder a ^ ^ 83. 1-9, 11, 40-43. ^ 

for select vestries of two parishes are a joint V' 

Act the parishes cannot separately adopt the Vei 

(Vvlt B. 332)^ 

^ ) Vestries Act, 1831 (1 & 2 Will. 4, c. 60), ss. 23, 26. The Act is ropi 
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Act in the month of May at the rate of twelve for every thousand 

01 fi action of a thousand of the rateiiayers, but not exceeding in 

any case one hundred and twenty, except where a special Act pro- 

rules for a greater number (t). One-third of the number are to 

letiie annually, but are to be capable of re-election («). The major 

pait ot the vestrymen assembled may act when the prescribed 

quorum IS present (a), and the proceedings are to be conducted, 

and accounts kept and published, and auditors appointed, in the 
prescribed manner (6). 


Vestry clerk. 


(vii.) Jes/ry Chrlcs. 

900. riie \estry may elect a clerk to act as their registrar or 
secretary, attend their meetings, draw up their orders, and keep 
then books and papers (c). But the office depends on the will of 
the vestry and is not permanent ; nor is any fixed salary attached 

mandamus, therefore, will not be issued to admit to the 
office a person who is alleged to have been elected to it(d). A 
churchwarden cannot hold the office of vestry clerk (e). 


Qualification 
and liability 
in ancient 
parisbesi 


Sub-Sect. 4. — Churchwardens. 

(i.) Qualijicaiion and Liability to Serve. 

901. Unless disqualified or exempted, every householder (/) in 
an ancient parish is eligible and, if apijointed, is bound to serve as 

by the Metropolis Management Act, lSo5 (18 & 10 Viet. c. 120J, e. 1, as to the 
j)ai ishes comprised in that Act. The total asse-ssineut may be made up of several 
tenements, not all occupied by the vestryman elected, and the election of some 
iinqualifaed persons docs not render void the election of others who ore qualified 
^ (C7nfrcAfw/7vff«s) (1884), 1 Ad. & El. 80). 

(0 vestries Act. 1881 (1 & Will. 4, c. (i()\ es. 22. 28. In other respects 
an earlier special Act is superseded by the adoption of tho Vestries Act, 1881 
[Ji- v. St. Panmis {Chun-hivardens), «f/pra). Tho provi.sion of s. 22 of the Act 
as to taking the election in each district where a parish is divided into districts 
for ecclesiastical or other puqioses does not apph* to a division for the sake 
of convenience which may be changed from time to time (ibid.). 

(m) estries Act, 1881 (1 & 2 Will. 4, c. GO), ss. 10-2G, 41, 42. A special 
L’ovision IS made for the fii*st three elections under tho Act (ibid., s. 24; v. 




St. Pancras {Churchwardens), sujwa). 


409. Ex. Ch. 


Vri It. V. Christchurch Overseers (1857), 7 E. & B. 
b) Vestries Act, 1881 (1 & 2 Will. 4, c. 60). ss. 28-42. 

,c) Burn, Ecclesiastical Law, Tol. L, p. 415. A vestry clerk can bring an 
action of detinue or trover to recover possession of books or papers belonging to 
him m respect of his office (A«r/«. (1816), 2 Chit. 255). 

{d) It. V. Croydon (Churchivardens) (1794). 5 Term llep. 713. But where, in a 
parish containing a population exceeding 2,000, the provisions of the ^ estnes 
Act, 1850 (18 & 14 \ ict. c. 57), as to vestry clerks have been put in force and 
or© applicablo (see not© (r), p, •155, a vestn' clerk is to be elected to 

perform the duties specified in that Act, at a salarj-'fixed by the Local Oovero- 
ment Board, and is not removable except by a resolution of the vestrj' epeciaJw 
called for the purpose and with the consent of the Local Government 
{ilnd., 68.6 — 10). In such cases a yao will lie against a holder of 

office who has been unduly elected thereto {R. v. Burrows, [1892] 1 Q- B. 899J* 
See title Cbown Practice, Vol X., p. 128. 

(e) 11. V. Tidy, [1892] 2 Q. B. 179. „ 

(/) A seiwant occupying for his master is not a householder [R. v. 

0865), L. R. 1 Q, B. 72), nor is the occupier of mere apartments {SeareU v. 
Rowlandson (1888), Trist. 50). 
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churchwarden of the parish church (g). A woman can hold the 
office (h). 

Persons under age, aliens, Jews, and persons who have 
been convicted of felony, perjury, or fraud, are disqualiiied from 
serving (i). 

The following persons are exempt from liability to serve, hut 
may serve if they are appointed and consent so to do : — Peers, 
and members of Parliament {k), clergymen (/), Poman Catholic 
priests (»i)) dissenting ministers (n), sheriffs (o), practising barristers 
and solicitors and officers of the superior courts (p), practising 
physicians and members of the College of Surgeons (<7), prac- 
tising apothecaries (r), registered medical practitioners (s), and 
dental practitioners (t), persons serving in the militia (a), and men 
in the territorial force {b) or army 1‘eserve (c), naval Coast volun- 
teers (d), royal naval volunteers (e), registrars of births and deaths 


Sect. 6. 

Constitu- 
tion of the 
Church into 
Parishes. 


Disqualifica- 
tion for 
service. 

Exemption 
from service. 


(j) Brook v, Owen (1718), cited in 3 Phillim. 517, 11. ; Castle v. Iii(hanlson{\'‘2()), 

2 Stra. 715; Birnie v. Weller (1831), 3 Hag. Kcc. *174. llo is not excu.sed by 
a bodily infirmity such ns deafnos.s [Cooper v. Allnutt (1820), 3 Phillim. 165), 
nor by poverty [Morgaji v. Cardigan [Archdeacon) (1697), 1 Salk. 166). Ho 
must be a resident in the parish (Gib. Cod. 215 ; IL v. free (1892), 67 L. T. 656 ; 

R. V. Townson, Er parte Broderip (1908), 24 T. L. K. 690); and it is not a 
sufficient qualification to be the rated occupier of a store and stabling therein 
[11 V. Harding (1889), 6 T. L. R. 53). This case seems to have overruled 
llarrmn v. Bennett (1876), Trist. 43, where the rated occupier of a room in the 
parish for convenience and pleasure only was held to be eligible. In Brook v. 
Viven, supra, a person was hold bound to servo as churchwarden in a parish in 
which he had his house of business, although he lodged in another parish ; and 
in Stephenson v. Langston (1804), 1 Hag. Con. 379, it was held that, according to 
the custom of the city of London, a partner in a banking house iu the parish, 
who neither slept nor had his meals there, was eligible. A lodger or a sou 
Hving with his father is ineligible [Ford v. CVioitwcy (1715), 1 Hag. Con. 382, n.). 

It would seem that where a parish is divided into new ecclesiastical parislies 
a resident in oue of these is qualified to be churchwarden of tlie parish church 
iJonrs v. Hayioi>rih (1881), Trist. 47). There, however, the parish had boon 
formed under the Church Building Act, 1818 (58 Geo. 3, c. 45), s. 16 ; aud s. 73 
of that Act does not expressly prescribe residence as a qualification for a 

churchwarden. 

(A) Gordon v. Hayward (1905), 21 T. L, E. 298. 

(t) Anthony v. Seger (1789), 1 Hag. Con. 9. per Lord Stowell (then Sir 
William Scoit), at p. 10 ; Poor Law Amendment Act, 1834 (4 A: 5 Will. 4, • 

c.76),b.48. 

{b) Gib. Cod. 215, n. (ee). 

( ) Ibid. : Anon. (1704), 6 Mod. Rep. 140, n. 
y") "Oinan Catholic Relief Act, 1791 31 Geo. 3, c. 32), s. 8. 
ifiio 1 Will- & Mar. c. 18, s. 8 ; Places of Religious Worship Act, 

1812 (52 Geo. 3, c. 155). s. 9. 

0) StepAenwa v. Langston, supra, at p. 380. 

\p) Frouse'e Case (1634), Cro. Car. 389: Com. Dig. tit. Attorney, B. 15; 

1ft /i n ^ 8. c. 6 ; stat. (1540) 32 Hen. 8, c. 40, s. 1 ; stat. (1744) 

18 Goo. 2, c. 16. 8. 8. > \ f 

V (1894) 6 & 7 Will. &Mar. c. 4. 
n (21 & 22 Viet. c. 90), 8. 35. 

) Dentists Act, 1878 (41 & 42 Viet. c. 33), s. 30. 

18S2 (England) Act, 1812 (52 Geo. 3, c. 38), s. 197 ; Mihtia Act, 

cl uf ^ Reserve Forces Act, 1907 (7 Edw. 7, c. 9), s. 23 (4). 

(•l\ & 46 Viet. c. 48), e. 7. 

Rmli M 1853 (16 & 17 Viet. c. 73 . s. 8. 

' ^ Naval Reserve (Volunteer) Act, 1859 (22 & 23 Viet. c. 40), s. 7- 
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and of marriages (./), income tax commissioners (q), commissioners 

Customs (?;theZZr 

i)Sn 1 parochial office in another 

In PS n 1 y all persons holding a public office the 

perfoi-med hy dep“;t) ® 

min.vlr" and dissenters, who are not priests or 

if i f-’ appointed and decline to serve in person, 
must execute the ofhee by deputy (p), ^ 


Appointment 
f'f two 
cliut'cli- 
"’ardent in 
ancient 
parish. 


(li.) Jppoi»(ment and Admission to Office. 

902. In an ancient parish, in the absence of a contrary 
custom {q), two churchwardens are chosen yearly (r) by the 

minister (.S-) and the parishioners entitled to vote in vestry jointly, 

1 ley can agree, and, if not, one by the minister and one by the 
o er paijslnoners (/). In either case, both churchwardens have the 
same functions and there is no legal precedence between them (a). 

y custom, however, there ma}' be only one churchwarden (/») or 
moie than two (c). B 3 ' custom, too, the parishioners may elect 


^ (/) Births and Deaths Registration Act, 1.S37 (7 Will. 4 1 Tict. c. -22), 

(v) Income Tax Act, 1842 (5 & 6 Viet. c. 35), s. 35. 

//) Inland Revenue Regulation Act. 1890 (53 & 54 Viet. c. 21), s. 8. 

Consolidation Act, 187() (39 .t 40 Viet. c. 30), s. 9. 

(/.•) Post Office Act, 1908 (8 E.lw. 7, c. 48). s. 43. 

/) hactory and Workshop Act, 1901 (1 Ediv. 7, c. 22). e. 118 (6). 

m) Abdp s Case (1040), Cro. Oar. 585. ^ ^ 

n) ^teidiensmi t La, qiston, on appeal (1805). 1 Hag. Con. 381, n., 383. n. 

r L ‘ y* « ^ . (1/95)* 1 ]!,sp. :iod. An acting justice of the peace or a 
loutenant of marines ought not to be appointed to a parish office where there 
are other substantial householders capable of serving {Jt. v. (ia,jer{1151). 1 Burr. 

raf ^ Catholic Relief Act, 1791 

pj l cieo. 3, c. 32), s. <, But a Quaker has been held to be exempt from service 
cither personally or by deputy (Adeij v. TMald (1830), 1 Curt. 447). 

M Aarm. (10-5), I Vent. 267. ^ ' 

(/) No palish can legally bo without churchwardens, and an election can be 
compelled by mandamus (/?. v. If'ix (Inhabitants) (1831). 2 B. & Ad. 197). 

*ato hn.s the rights of a minister in the appointment (/Z. v. 


(s) A perpetual curate 

* I^* E- 8 Q. 15. (j»j. So, too, has a curate in charge, in the absenc 

of the incumbent or during a vacancy’ in the benefice (Hubbard v. Penrice{lrU>) 
"2 Str/i. 1 ' 


2Stra. 1240). 

iToo-'' n 1 Stra. 52; It. v. Sa/w/mry (Ri^M. [1901] 

- Jv. 13. ^^ 0 , C. A. here from any cause a minister does not join in the 
appointment, the parishioners can elect the two churchwardens (iV^rManiptca 
{(Jhurchwardens) Case (16901, Carth. IIS). As to the right of the inhabitants 
of a ne>v ecclesiastical parish carved out of an ancient parish to attend and vote 
at the election of churchwardens of the old parish church, see p. 481. post. 

(«) Canones Ecclesiastic! (1603), 89. But a churchwarden acquires prece- 
dence by longer service {It. v. Brain (1832), 3 B. & Ad. 614). 

(5) It. V. Ilincklei/ {Inhabitants) (1810), 12 East, 361, 365 ; R. v. Enrl Shxlton 
{Inhahttants) (1818), 1 B. & Aid. 275; R, v. Catesby {Inhabitants) (1824). 
2 13, & C. 814* 

(c) R. y. Marsh (1836). o Ad. & El. 468: Bremner v. Ilutl (1866), B- B- 
J '<4S ; St. Sepulchre (I'Vcar) v. St. Sepulchre (CViMrc^Jcardcn^) (1879), 

si r. I)_ ^4 
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both chuvchwardens {d), as is the case in the city of London (c). 

Or the choice may rest with the lord of the manor (/), or with a 
select vestry (g), who, again, by custom, may elect yearly one 
churchwarden,' the person elected in the previous year retaining 
office as senior churchwarden (h). Or one may be chosen by the 
rainister and the other by the outgoing churchwardens (0- ^Vhere 
a parish is divided into townships, there may be a special custom 
for the election of separate churchwardens for each township (/.). 

903 . In the absence of custom to the contrary the appointment Time and 
is made at the Easter vestry in Easter week (/). But an appoint- 
ment at another time is valid (m). Before proceeding to elect, the 
vestry meeting may inquire as to the character of the proposed 
candidate, and, if he has held the office before, may investigate 
correspondence as to his conduct therein (a). If the person elected 
is released from service on payment of a fine or as incapable from 
ill-health or otherwise, or as legally exempt, the vestry may proceed 
to another election ( 0 ). A poll may be directed to be taken without 
a previous show of hands {p ) ; but, if this is not done, a candidate 
who is defeated on a show of hands and desires a poll should 
demand it as soon as the result of the show' of hands is declared (c/), 
and can enforce it by mandamus if it is refused (/*). If the votes 
are equal, the minister, as chairman of the vestry, has, perhaps, a 
casting vote (»). A defeated candidate, who desires to set aside the 
election of his rival on the ground of irregularity, can do so by 


Sect. 

Constitu- 
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(d) Hubbard v. P^nnce (17-16), 2 Stra. 12-15; Evelinas Case (1669), Cro. Car. 
651. 

(c) H. V. Rict (1697), 1 Ld. Raym. 138. 

(/) Godolphin, Repertorium Canoiiicum, p. 153. 

( 17 ) R. V. tit. JavieSf Westminster (Churchioardens) (1836), 5 Ad. & LI. 391 ; 
(Jibhs V. Flight a846), 3 C. 13. 581. 

{h) Gibbs V. Flight, supra. As to the junior churchwarden of one year 
hecoming by custom the senior churchwardou of the ne.xt, see also 11 arner s 
('use (1619), Cro. Jac. 532. 

(t) Catten v. Barwick (1719), 1 Stra. 145. But if the outgoing churcliwardens 
ninnot agree, the right of choice reverts to the parishioners by the ordinary law 
{ibid.). 

(fe) Astle V. Thomas (1823), 2 B. & C. 71 ; R. v. Marsh (1836), 5 Ad. & Kl. 
408; Bremner v. Hull (1866), L. R. 1 C. P. 748; Green v. R. (1876), 1 App. Cas. 
513 ; iSL Sepulchre [Vicar) v. St. Sepulchre [Churchwardens) (1879), 5 P. 1). 64. 

(0 Canoues Ecclesiastici (1603), 90. 

(m) Butt V. Fellowes (1843), 3 Curt. 680; R. v. St. Faith [hihahiianis) (1856). 
2 Jur. (n. 8 .) 212. 

(«) R. V. Haghourne (Ficar) (1886), 51 J. P. 276. 

( 0 ) Rtraic V. Weller (1831), 3 Hag. Ecc. 474. 

(;>) R. V. Birmingham [Rector) (1837), 7 Ad. & El 254. For the qualifi- 
ciition of the electors and the requisite formalities of the vestry meeting atjd 
I'o l. see pp. 452 et se^p, ante. 

(?) CumpW/ V. Maund (1836). 5 Ad. & El. 865, Ex. Ch. ; R. v. St. Asa/di 

(I icar), [1883] W. N. 100. As to the mode of conducting the poll, see p. 456, 
unie. 

(r) Campbell y. Maund, supra ; Ex parte Orowsmith [\8i\), 5 Jnr.ool ; Gordon 
V. Hagward (1905). 21 T. L. R. 298. 

n f k (Bishop), [1901] 1 K. B. 573, per CnANNELL, J., at p. 579. 

ut he 18 not entitled to it under the provision as to his casting vote in tiie 
Act, 1818 (58 Geo. 3, c. 69), s. 2 (S. C. on appeal, [1901] 2 K. B. 
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Ecclesiastical Law. 

mamlamus (0, proyided that he makes the application promptly (a). 

n I'olding office is presumed to have been duly 

ai) 2 )oitited until the contraiy is shown (b). ^ 

904. For a, church or chapel provided under the Church Building 
. cts 01 Bew 1 arishes Acts (<•) two fit and proper persons are annually 
chosen as churchwardens at the usual period of appointing parish 
olticers. Jf It has an ecclesiastical parish or district attached, they 
are chosen one hy-the incumbent and the other by the persons who, 
H tlie 2 )ansh or district were an ancient parish, would be members 

^ or chapel was provided under 

s. ^ of the Church Building Act, 1831 (e), they are chosen one 
»y t he incumbent and the other by the renters of iiews therein (/). 
it tlie church was built on a site vested in the Ecclesiastical 
Commissioners and is without a district, they are chosen one by the 
minister of the church and the other by the pew-renters, or the 
majority of them, at a meeting summoned by the minister or, if 
tiieie he none, by the outgoing churchwardens. If there are no 
lented pevs, the minister chooses both churchwardens. In either 
case they continue in office until others are duly appointed and 
admitted in their stead (a). The churchwardens of new ecclesiastical 
2)aiishes or districts are not invested with or comt^etent to perform 
any civil duty attached to the office of churchwarden (h) unless the 

language of the statute creating the duty clearly indicates that it is 
to be performed by them (?). 


(0 /^ v.Lnu.iwjhnn {li^ctnr) (LS.'iT), 7 Ad. & El. 25-1; lie Harlow (1861). 30 

■■r (1889), 6T. L. E. 58; Jl. v. C're^(1892), 67L.T. 

oob. Ihe (iiiestioii cannot be tried by a quo warranto (R. v. Shrpherd \)m), 1 
erin llep. dSl ; lie Barlow, supra); nor in an ecclesiastical suit (inV/i’orntf v. 
T (1 H8). 1 in. Bl. 28). See also title Crown Pr.actice, VoI. X.,p. 77. 

Jdandboroiujh {Churchwardens) (1877), 87 L. T. 400. where an 

application in July to sot a^^ide an election held at Easter was refused as being 
too late* 

n (18-^5), 9 Jur. 1081 ; Doe d. Bowley v. Barnes (1816), 8 

'c) See note fi). p. 444, ante. 

d) Church Building Act, 1818 (58 Geo. 3, c. 45). e. 73, as to a distinct and 

district^ parish under that Act; Church Building Act. 1831 
(1*2 \> ill. 4 c* 38), s* 25, which requires that the churchwardens of a separate 
spiritual parish formed under s. 23 of that Act shall be members of the Church 
?o chosen out of tlie inhabitants of the parish ; Church Building Act, 

1845 (® ^ ® ' let* c* 70), s. 6, which requires that the churchwardens of a con- 
solidated chnpelr}- or district chapelir shall be residing within the chapelry (s^ 
V. (1889), 0 T. L. R. 53) ; New Parishes Act, 1843 (6 & 7 Viet c. 37), 

s- 1/, and ^ew Parishes Act, 1850(19 & 20 Viet c. 104)^ ss. 14, 15, which require 
that the churchwardens of a Peel parish, of a new parish formed under ss* 1, 
of the rsew Parishes Act, 1856, and of a separate ecclesiastical parish which has 
boconie such under s. 14 of that Act, must be members of the Church of 
England. Probably the qualifications of residence and Church membership, 
where not expressly required, would be held to be implied as incidents to general 
fitness for the office (see, as to residence, v. Crec (1892), 67 L. T. 556). As 
lo the meeting for choosing the churchwardens, see pp. 457, 463, anit^ 

{€) 1 & 2 Will. 4, c. 38. 

/) Ihid.y s. 16; I{. V. Cree^ $npra. 

[g] Church Building Act, 1845 (8 & 9 Viet c. 70), s. 7. 

^h) New Parishes Act, 1843 (6 & 7 Viet c. 37), s. 17; Church Builefing 
Act, 1845 (8 & 9 Viet. c. 70), s. 8 ; Ji. v. Kuigswin/ard (herseers (1854), 3 E. & B* t>8 
(i) B. V. Borthowram and Clayton {Ratepayers) (1865), 7 B. & S. 110. 
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905 . Every churchwarden, before beginning to discharge his 
duties, must be admitted to his office by making and subscribing 
before the ordinary or other proper official a declaration that lie 
will faithfully and diligently perform the duties of his office (A). 
The declaration is made before the archdeacon or his official at his 
visitation, or, in years of episcopal visitation, before the bishop or 
his chancellor or a surrogate (/). The admission confers no title, 
the function of the ordinary being ministerial, not judicial; and 
though the person admitting ought not to admit a person clearly 
disqualified (m), it is his duty, which may be enforced by mandamus, 
to admit in a doubtful case both claimants (»), leaving them to 
determine their relative rights by legal proceedings (o), Tlie fee 
to be paid by each parish at an episcopal or archidiaconal visitation, 
which includes the admission of the new churchwardens and 
sidesmen, is 18s. (p). It is recoverable from the churchwardens 
by action of debt if they have parochial or church funds out of which 
it can be paid (q); but, if they have none, they are not personally 
liable to pay it (r). 


(iii.) Stains. 

906 . Churchwardens are a rp/osi-corporation for the purpose of 
holding in perpetual succession the goods of the church, and also, 
in the city of London, for the purpose of holding land(s). But, 

(k) Canones Ecclesiastici (1G03), 118 ; Statutory Declarations Act, 18;jj (o & G 
Y . 8. 9; pray v. Somer (1862), 2 B. A S. 874. Churcliwardens have 

stnctly no legal position until admission. But an action by several church- 
wardens may be maintained although some have not made the declaration 
( remiier v. Hull (1866), L. R. 1 C. P, 748). A re-elected churchwarden ought 

the beginning of his new year of office (irurz/cr’s Case 
Uyi9), tro. Jac. 582; Stouyhton w. Reynolds (1786), 2 Stra. 1045, 1047). But 
IS not doing so will not prevent his acts from being legally binding on himself 
and the parish {Edney v. Smallbones (1869), 21 L. T. 606). 
f) [1901] 1 K. B. 396, C. A. 

Stowell (then Sir 

4'ln"^ f ^ ^^ayra. 138; R. v. Harris IDr.) (1768). 1 Win. HI. 

80 2 Chit. 254; Ex j.arte Winfield (1885), 8 Arl. & El. 614; 

617. {Archdeacon) (1835), ibid., 615; Ex parte Dufiield (1886), ibid., 

absnliif^^^ (1888), Trist. 50. The rule for the mandamus is 

4Dowl A T# 2 Chit. 254; Ex parte. (1885), 

willbftn mandamus avers that the applicant was duly elected, it 

(17n9\ a to it to state that he wa.s not duly elected [R. v. Tn ifty 

or trover for i. dispute may also be decided in an action of detinue 

against iV,a a 1 • ^^^^'^hwardens’ books and papers brought in the county court 
Bco jMosa -17 possessed himself of them by the other claimant ; 

/"I * 8' <=• 185). s. 1; Table of 

9 ) sS Oazette, June 2, 1908. 

r v£T \>' 16 C. B. (N. s.) 132, Ex. Ch. 

•“/"•a ■ » 86'! ; C»m. Dig. tit. Esglise, F. (3) ; Gib. Cod. 215 ; It. v. Rice, 

(,/• At V • (1795), 6 Temi Ben. 388, 396; Fell v. Official 

'"Ka, it is said s t ■ f ’ ['8®8] 2 Ch. 44, 51, 59, C. A. In IFarner’. 'Ca.e, 
to purchase anH A London the parson and churchwardens are a corporation 
Vol. p 304 ^°^*^ As to jacwi-corporations, see title Corporations, 
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LCT . except under the authority of a special enactment (a), they must sue 

individual names and not by a corporate or 

Chnrrh intn I other legal incidents of a corpora- 

Parishes Ihey can bring an action in their own names in respect 

of a matter which occurred during their predecessors’ term of 

omce ; and an action brought by them during their own term 
of office can be prosecuted after they have gone out of office, and 
their successors cannot be substituted for them as plaintiffs (c). If, 
however, supplementary proceedings are necessai*}', they can add 
Actions by their successors as co-idaintifis (d). An action for a matter occurring 
chiirch^**^ discharge of their office cannot be prosecuted against their 

wardens. successors (c). As a rule both churchwardens must concur in 

bringing an action (y ) and doing any other official act((7). But 
where a parish has two divisions, with two separate sets of church- 
wardens, one set need not join or be joined in proceedings aflfecting 
the other (//). An ecclesiastical suit by one of the churchwardens 
of a London parish against a trespasser in the churchyard has 
been sustained (i). And in the case of land being held by church- 
wardens as trustees an order for distress upon the tenant thereof 
for rent can be made by one of them (k). One churchwarden, too, 
can apply for a faculty for alterations in the church (/). If 


(a) By the Church Building Act, 1818(58 Geo. 3, c. 45), s. 73, the church- 
wardens of a church or chajjel built under that Act are empowered to bring an 
action for pew rents by their official title of churchwardens, and the action is 
not to abate by their death or vacation of office. 

(A) Fell Official Trustee o/Charitif Lunds, [1898] 2 Ch. 44, C. A., />er Llvdlby, 
M.R., at p. 51. A monition of an ecclesiastical court to remove ornaments and 
perform other acts in the church must be addressed to them by their title of 
churchwardens and not by name {LuldeU v. Bea! (1860), 14 Moo. P. C. C. !)• 
But in the city of London churchwardens can, by custom, acquire and hold land 
as a corporation for ecclesiastical or parochial pimposes (Com. Dig. tit. Esglis6> 
h. (3) ; Gib. Cod. 215), and it has been said that the parson and churchwardens 
together can also do so {jrarner'a Case (1619), Cro. Jac. 532). In some other 
places they have been made a corporation for certain definite purposes by low 
Acts. The School Sites Acts, 1841 and 1844 (4 & 5 Viet. c. 38, s. 7 ; "&8'Vict. 
c. 37, ss. 4, 5), extended to ecclesiastical parishes by the School Sites Act, 18o 
(14 & 15 \ict. c. 24), s. 1, empowered the incumbent, churchwardens, and over- 
seers of the poor, or the incumbent and churchwardens of a parish, to hold as a 
corporation in perpetuity land and buildings for the education of the poor. 

(c) Hadman v. Hingivood (1590), Cro. Eliz. 145, 179; Com. Diff. tit. Esgjise, 
E . (3). The law is the same in the case of proceedings by churchwardens 
against an incumbent under the Public Worship JRegulation Act, 1874 (37 & 38 
Viet. c. 85), s. 8 {Pei'kins v. Enraght (1881), 7 P. D. 31; affirmed suh nom. 
//arris v. Perkins (1881), 7 P. D. 161, P. C.). 
id) Marriott v. Tarjdeij (1838), 9 Sim. 279. p r 

(e) IFithnell v. Qartham (1795), 6 Term Rep. 388, per Lord KEJfYON, •» 

atp.398; Salkeld 16 Beav. 554. But in a proper case an order 

will be made by the court for the intervention of succeeding churchwardeM 
the proceedings {A.-G. v. Barker, Reg. Lib. A. 1843, fol. 1801). 

(/) Fry V. Treasure (1865), 2 Moo. P. C. C. (y. s.) 539. , 

(g) Starkey V. Berton (16X0), Cro. Jac. 234; Bitchings v. CordingUy 

L. R. 3A. &E. 113. „ ,, , 

(h) Astle V. Thomas (1826), 2 B. & C. 271 ; St. Sepulchre ( Vicar) v. St. Seyulcnr 
{Churchwardens) (1879), 5P.D.&4. 

(/) Quilter v. Newton (1690), C’arth. 151. 

(A) Goiddsworth v. Knights (1843), 11 M. & W. 337. 

(G Bradford v. Fry (1878), 4 P. D. 93, 99, 100. See p. H-i,post. 
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proceedings are instituted against a cbureliwarden for an ecclesi- 
astical offence, his colleague need not be joined as co-defendant (m). 

907. Churchwardens are personally liable for goods ordered or 
on a contract entered into by them for the use or repair of 
the church or for any other purpose (»)• They may, by 
appropriate language, stipulate that payment is only to i)e 
made out of the parish funds ; but, if they enter into a 
personal contract for payment, a stipulation that the contract 
shall not render them personally liable, but sliall be binding on 
the churchwardens for the time being, is void(o). Parishioners 
who request or authorise churchwardens to execute repairs are 
not legally liable to reimburse to them the cost of so doing (/>). If 
one churchwarden orders repairs without the knowledge or consent 
of his colleague, he alone is liable for the cost of them (q), in the 
absence of malice a churchwarden is not liable to an action for 
refusing to accept a vote, or to recognise a candidate at an election 
at which he officially presides (r). It is doubtful whether a 
parishioner can restrain him by injunction from carrying on works 
in the church on the ground that they wdll be injurious to 
health (s). If a churchwarden commits an ecclesiastical offence in 
connection with his duty, he is fjersonally liable to be sued for it in 
the ecclesiastical court (0. This is the proper procedure if he is 
guilty of a misuse of goods of the church in his possession, 
since, being lawfully in possession of them, he is not liable to be 
indicted for larceny in respect of the offence (a). A churchwarden 
18 liable to indictment if he extorts a bribe for appointing a person 
0 a church office or is otherwise guilty of extortion or corruption 
in discharge of his duties (b). Churchwardens after going out 

0 omce are liable to an action at the suit of their successors for 

ureh money or church books remaining in their hands (c). 

(m) Adlam y Coltburst (1867). 36 L. J. (eccl.) 14. 

(K- «•) ^41 ; Brook v. Guest (1825), 
(18431 T \T ° ^ ^^*^'^^^(1826), 3 Biug. 478, at pp. 481, 483 ; Furnivalv, Coomhes 

and ^ 1 ' Under a local Act which directed that certain lighting 

werfi hfilii churches should be paid by the churchwanlens, tlioy 

Darofliini liable for the rates, notwithsLniding the want of sufficient 

M t V. Pu7u:her (1848). 3 Exch. 95). 

tnaiotain an « r' Coomiw. supra, per Tindal, C.J., at p. 751. They cannot 
they havft ^ against their successors in office to recover money wliicli 

(1692), pj-ec request of the parish {Batfeltt/ v. Cook 

1 Cf®20), 5 Madd. 4 ; Lanchester v. Tricker (1823), 

(1837)!'8 Sim. 4 SS ^ * compare V. Lewis 

r] JWrra7';ffo'‘f 2 Cr. & M. aiG. 

'• nwl ( 857), 7 E. & B. 377, Ex. Ch. 

ii‘fhscliarLnni»Vix , As, for instance, if he obstructs his co- warden 

^eealsonn office T. L.E. 298). 

(«) JVelrf ^ r '7*’ 

(•V. 0.) 402, ‘loV' 1 Sid. 281; Jackson v. Adams (1835), 2 Bing. 

(f666), 1 Sid. 307. See title Ciiiminal Law and Procedure, 

; mZX 2 Hy. B1 . 559 ; Asile v. Thomas (1823), 2 B. & C. 

V. iAome/ei,(i856),4-vV.E. 514. 


Sect. 6. 

Constitu- 
tion of the 
Church into 
Parishes. 

Liability 
under 
contracts 
and for 
misconduct. 


H H 2 


468 


Ecclesustical Law. 


(iv.) Functions. 


Sect. r>. 

tionffthe , '^*1® of churchwardens extend to every consecrated 

Church into and chapel within the parish which is not provided with 

Parishes, separate wardens, and to the churchyard and curtilage thereof (d). 

Ihey consist of (1) the custody of the church goods ; (2) the care of 
t he cimrch and churchyard ; (3) the maintenance of order in the 
chuixh and churchyard; (4) the seating of the parishioners in the 
church ; (o) the providing for divine service ; (6) the collecting and 
disposing of the alms; (7) special duties during a vacancy in the 

UcIir>IiC@» 


Extent of 
functions. 


Ownership 
and care of 
movables. 


909 . Ihe bells, bell ropes, organ, and other movable goods and 
ornaments and the books of the church, and any funds for the 
expenses and repair of the church, are in the legal ownership of the 
churchwardens as a (/wasi-corporation, and under their care(c). 
But they must allow’ the goods and ornaments of the church to be 
used in connection with divine service under the direction of the 
incumbent (./ ), and cannot remove any ornaments or other goods 
from the church, or introduce any new ornaments or goods without 
0/)- They can, by an action of trover or trespass, or by 
obtaining an order and, if necessary’, a monition for the purpose 
from tlie ecclesiastical court, recover goods which have been wrong- 
fully removed from the church, whether during their own term of 
office or previously {h), and can, by an action of detinue, obtain 
possession of church books (i). 


Alaintenance 
and repair of 
church and 
churchyard. 


910 . The freehold of the church, with its fixtures, and of the 
churchyard, is vested either in the incumbent or, in some cases, in 
the rector, when not the incumbent (4*) ; but they are in the joint 
possession of the incumbent and churchwardens, without whose 
consent no one has a right to enter them except for the purpose of 



(d) Ayl. Par. 166 ; Mot/se;/ v. fjilkoat (1828), 2 Hnff. Ecc. 80, ])er Sir JoaX 
Niciioll, at pp. 56, 57 ; Church Building Act, 1818 (58 Geo. 3, c. 45), s. 74, as 
to chapels of ease provided under that Act. 

(f)_ 1 Bl. Com. 394 ; A.-G. v. Buper (1722), 2 P. Wms. 125; Jackson v. 

(1835^, 2 (n. c.) 402* But as to any property rights of private individuals 

therein, see IVa/ker y. Clyde (1861), 10 C. B. (n. S.) 38L . 

T V. Forbes (1860), 6 Jur. (n. S.) 1353; Bedheady. IVait (1862), t> 

Jj. T, 580. But they have jointly with the incumbent a control as to the tunes 
when the bells may be rung (Canones Ecclesiastici (1603), 88; Daunt y. Crocker 
(1867), L. E. 2 A. & E. 41); and an agreement entered into by the vestry ^ 
to the ringing of the church bells can be enforced by injunction against t 0 
incumbent and subsequent churchwardens (Martin y. Nutkin (1724), 2 P. '»®s. 
266). ' 

{y) Durst v. Masters (1876), 1 P. D. 123, 126, 127; S. C. on appeal, 

373, 383, P. C. This restriction does not apply to slight matters sucii 
movable seats or hassocks {Parham v. Tempfar (1821), 3 Phillim. 515, 52<)- 
{h) Hadman v. Bingwood (1590), Cro. Eliz. 145, 179; Welcome v. 4a«^(16t> A 
1 Sid. 281 ; Starhg y. Watlington(Chiirchtvardens) (1692), 2 Salk. 547 
Colthurst (1867), L. E. 2 A. & E. 30; Evans v. Dodson (1874). 
Churchwardens who remove articles from a church cannot be indicted lor 
theft of them, being in law the possessors of them {Jackson v. Adams, suprut 
at p. 408). 

(t) Moss y. Thorneley (1856), 4 W. E. 514. 

(A) See pp. 739, 741, jsost; B. v. Hickman (1784), 2 East, P. C. 593. 
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some service (0« The churchwardens are intrusted with the care 
and repair of them, including the provision of necessary furniture 
and fittings in the church and the proper fencing of the church- 
yard (m). They are not bound to perform this duty if they have 
no funds for the purpose («) ; and the duty does not extend to the 
chancel where it is repairable by the rector (o), nor to a private 
chapel or aisle in the church ( p). The incumbent has a right to 
keep the key of the church, and the churchwardens are only entitled 
to access to the church for the discharge of their duties, and have 
no right to break open the door for that purpose (</). An alleged 
custom in a parish for the churchwardens to erect monuments in 
the church is invalid (r). But local Acts have made them liable in 
certain places to pay special rates in respect of the church (s). 
Where the rector is liable to repair the chancel, the church- 
wardens should take proceedings against him in the ecclesiastical 
court if he neglects to do so(0. They can maintain an action in 
the Chancery Division of the High Court to restrain a person from 
pulling down the churchyard wall (a), and can proceed in the proper 
ecclesiastical court against a trespasser in the churchyard (6). 

911 . Churchwardens are charged with the maintenance of 
order in the church and churchyard, and particularly during 
divine service (c). They may remove from the church persons who 
disturb the service (d), or who, before its commencement, indicate an 


(0 Jarratt y. Stuh (1820), 3 Philliin. 167; Jones v. EUis (1828), 2 Y. & J. 
265, 266. 273 ; Worth y. Terrinyton (1845). 13 M. & W. 781 ; Grifm v. Dlyhtvii 

(1864), 5 B. & S. 93, 108, Ex. Ch. ; Cope v. Barber (1872), L. R. 7 C. l\ 393, 
404, u. 1). 

(*^) Stat. Circumspecte agatis (1285) 13 Edw. 1 ; Canones Ecclesiastic! (1603), 
80—86. They may oe compelled by ecclesiastical censures to porforai necessary 
repau^, if they have funds for the purpose (Millar v. Palmer (1837), 1 Curt. 

540. 545, 550, 554). i 1 V t 

(a) Ewtliwaite v. Bennett (1834), 2 Or. & M. 316, per Bayley, B., at p. 317 ; 

V. Palmer, stqyra, at pp. 554, 555. 

Jo) See p. 732, post. 

See p. 733, post. 

v. Qeast (1741), Rothery’s Precedents, p. 77, No. 157; Lee v. 
(1830), 3 Hag. Ecc. 169, 173 ; Harrison v. Forbes (I860), 6 Jur. (n. S.) 
1453; Btwdney y. Good (1861), 7 Jur. (n. s.) 637; Bedhead v. Wait (1862), 6 
f,' T; V. O'Neill, Ex parte Oliver (^1867), 31 J. P. 742; Ititchinys v. 

(1868), L. E. 3 A. & K 113. 

n V. Harding (1818), 1 B. & Aid. 508. 

Exoh 61 V. Puncher (1848), 3 Exch. 95; Mills v. Bydon (1854), 10 

(0 V. Leacroft, [1896] P. 92; see Neville v. Kirby, [1898] P. 160. 

« Marrmlt y. Tarphy (1838), 9 Sim. 279. 

: y^J^ewton (1690). Carth. 151. 

HawV p's®® (1603), 18, 19, 85, 88, 90, 111 : Ayl. Par. 171 : 1 

heldtW (1665), 2 Keb. 124, where it was 

it on d ^ ®“^chwarden might remove the hat from the head of a man who kept 
that A service after being requested to take it off, and it was said 


. & W Tn- Nioholl. at pp. 200, 

id\ ni. Person, B., at p. 108. 

Mood. & ? 1 Mod. Rep. 168; Beynolds v. J/owtoi (1841), ^ 

when no fi’ ^ ^ churchwarden turning a trespasser out of churc) 

ervice is in progress or about to take place, see Jarratt v. Bteei 
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Constitu- 
tion of the 
Church into 
Parishes 


Right of 
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No right 
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Ecclesiastical Law. 


Sect. fi. 

Constitu- 
tion of the 
Church into 
Parishes. 


conTnnr f H interfere with the 

ondnct of the service by the minister on the ground of any 

^^n'” performance, unless his behaviour amounts to 

T indecent(./'). A person who is 

fV ^ .violent, or indecent behaviour in a church, 
^^llether during divine service or at any other time, or in a church- 
yaid or burial ground, or disturbs or unlawfully disquiets an 
authorised preacher or clergyman officiating therein, maybe at once 
appiehended by a constable or churchwarden and taken before a 
justice ot the peace, and, on conviction before two justices, is liable 
0 a penalty not exceeding ;£5, or to not more than two months’ 
impusonment, subject to an appeal to quarter sessions (</). 


pSshioners. n* ^ cburcb be rights of ownership in a private 

( IS e 01 chapel (/() or, by faculty or prescription, in a pew in the 
chancel or elsewhere in the church (,), and the rector may have a 
light to a seat in the chancel for himself and his family (j), and, in 
some cases, the vicar may have a similar right to a seat in the 
church by prescription (4-). Subject to these rights, where they 
exist, the churchwardens, as the officers of the ordinary(/) and under 
ns diiection, if an appeal is made to him against their action in the 
mattei (»i), are intrusted with the seating of the parishioners in the 
chuich, and may direct individuals as to where they shall or shall 
imt sit, and may assign seats to individuals either beforehand or at 
the time for a particular service or for an indefinite period. But 
although they ought not lightly to disturb persons who are in 
possession of seats (u), they cannot make an irrevocable assignment 


13 AT. & ^ 781; (V- 

V (1833), 9 728. 735; fiurton v. lUnson (1842). 10 

M & \V. lOo, where a person had intruded himself into the clerk’s desk and 
refused to quit it. 

(/) Hutc/m.ay. Oenziloe (mi), 1 Hag. Con. 170, ptr Lord StoWELL (then 
ir William Scoit), at pp. 173, 174, where it is said that in other cases their 
proper course is to complain to the ordinarj* of his conduct, but that they and 
even private persons may interpose to preserve the decorum of public worship, 
bee al^ J. St Cross Hospital (1854), 18 Beav. 801. 805 et ttq. 

(»/) Bcclesiustical Courts Jurisdiction Act, I860 (23 & 24 Viet. c. 32), ss. 2—4; 
Aensit V. bt. Faul’s (Dean ainf Cha})ter), [1905] 2 K. B. 249. A clerical offender 
can be dealt ^th under that Act {yallancep v. Fletcher, [1897] 1 Q. B. 285), but 
no can also be sued for brnwHno* in ^ 


Detween a conviction and the quarter sessions to which an appeal may be made, 
and to the procedure on the appeal, is repealed by the Summary Jurisdiction 
Act, 1884 (47 & 48 Viet. c. 43), 8:4. 

(h) Chapman v. Jones (1869), L. E. 4 Exch. 273. See p. 733, and note 

p.lSStpost. 

i) See p. 737, post. 

j) Sliletnan-Oibbardy. Wilkinson^imi] 1 Q. B. 749, 761, 762. Seep. 740, />««/• 

k) See also note (a), p. 738. and p. 786, post. 

J) Ayl. Par. 484—486; Fettman y. Bridijer (1811), 1 Phillim. 316. ptr S-f 
John Nicholl, at p. 323. Of common right the disposal of pews in a churen 
belongs to the ordinary {St. Swithin's Varish Case (1695), Holt (K. B.). 139). 

- (m) Corven's CW(1612). 12 Co. fiep. 105; Claverley {Vicar etc.) v. Clartrl^ 

[I'arxshion^s etc.), [1909] P. 195, 212. Parishioners to whom seats are 
by the ordinary are entitled to occupy them at all services (iftirf., atpp- 215> 

(n) Drury y. Harrison (1794), 3 Phillim. 515, n. 
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or divest themselves or their successors of the power of makinf; a 
fresh arrangement whenever circumstances render it desirable («). 

They have no right to prevent a parishioner from entering the tionofthe 
church to attend service on the ground of insuthciency of 
convenient accommodation or from standing during the service if Fanshes. 
he cannot get a seat(p). Except where expressly directed or 
sanctioned by statute ( 5 ), they cannot demand a rent or payment 
for a pew or seat(r); but they may, at any rate in a church 
provided under the Church Building Acts and New Parishes Acts (i-), 
appropriate seats by preference to parishioners who pay a voluntary 
church rate or subscribe to a church repair fund (/). Subject to the Scats in the 
rector’s rights («), the functions of the churchwardens as to seating 
parishioners extend to the chancel (x). But if they or the ordinary 
do not dispose of the seats there, the rector may do so (a). 

They may remove a parishioner who intrudes into a seat which they Removal of 
have assigned to another, provided they do so without using any intruders, 
unnecessary force and without causing public scandal or disturbing 
divine service (Z^). 
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Sect. 

Constitu- 


913. It is the duty of the churchwardens at the expense of the Providing 
parish to provide the necessary requisites for divine service, and 
in particular a copy of the Book of Common Prayer, a large Bible, 
and the Books of Homilies (<■), a carpet of silk or other decent stub' 
and fair linen cloth for the communion table (</), a stone font (<’)> 


\iO£ 0 ), z AQQ. 4iy, ; Asher v. Valcrajt l» U. n. i). oin ; umi 

pp. 737 (t seq., post. Before dispossessing a parishioner of a seat usually occu- 
pied by him, the churchwardens ought to give him notice and an opportunity for 
remoDstrance [UorsfaU v. Holland (1859), 6 Jur. (n. s.) 278). In the absence of 
special custom the vestry have no authority as to the seats in the church, though 
their opinion on the subject ought to have weight with the churchwardens [Vett- 
V. Bridfjer, supra, per Sir John Nicholl, at pp. 323, 324 : Cla nrley ( TiVar dv.) 
y. Claverl^j {Parishimers etc.), [1909] P. 195, at p. 216). But there may be an 
immemorial custom in a parish for the seats in the church to be assigned by the 
churchwardensand the majority of the parishioners or a particular number of them. 

(1618), 2 Roll. Rep. 24 ; Colebach v. Baldu-yii (1692), 2 Lut. 
1032 ;^b. Cod. 198). Seats can only legally be assigned to parishioners ; and the 
to whom seats are assigned have no right to exclude others if they aiul 
‘“®|^f®“dlies do not occupy the whole. In that case the churchwardens can fill 

vpthe assigned seats after service commences (i?e Cathedral Church of «S<. Culnmb, 
Lmdonderry {Peios) (1863), 8 L. T. 861), tut not before {Claverley {Vicar etc.) v. 
n etc,), supra, at p. 216). See also pp. 481, 740, post. 

p) 3ay/w V. Timson (1888), 20 Q. B. D. 671. 

I?; iJor the provisions of the Church Building Acts and New Parishes Acts as 
*iud the duties of churchwardens in connection therewith, see 

PP;^46, 784. 786.P08L 

U V. Qmmer (1798), 1 Hag. Con. 314, 317, 318. 

}i! 1®® ('). P‘ 444, ante. 

W.iJL havwur, Westgate-on-Sea IVicar and Churchwardens) v. Same 

(^amj.oners), [1898] P.217, 221. 

“ See p. 470, ante. 

n V. Wilkinson, [1897] 1 Q.B. 749, 762. 

1 Iteyuoldsv. Monkton (1841), 2 Mood. & R. 384. 

{«) (1603), 80. 

(«) JWd.',' 81 .‘ 
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Sect. 6. 

Constitu- 
tion of the 
Church into 
Parishes. 


Collection 
and disposal 
of the alms. 


Duties during 
a vacancy in 
the benefice. 


Af . .L- i a ana a cftest tor keep ng it. with three locks 

1 “a’tol ehurchwanlens LpeetWel^Te to keep 

preachers I* if ‘he names of Ly strange 

preachers (m), and a table of the prohibited degrees of marriage (4 

the^alms*^fd“nfr‘''’® ‘'*® collection and disposal of 

dedcf s i’ V ® offertory sentences are being read the 

nurnol;.. ■ i®*' “appointed for the 

ft “d reverently bring 

ho V ti hlft'f presented and placed by him upon the 

iq tn 1.0 H ® ' if ^orvice the money given at the offertory 

ond f ‘^‘®P°-‘'®^ of to such ptous and charitable uses as the minister 

dfqnnqf f ""“'i®"® ff ffioy disagree, it is to be 

disposed of as the ordinary appoints(p). 

becomes vacant and its profits are 
/ \^^rnu ■ ® churchwardens are usually appointed seques- 

duty in reference to the perforra- 
fv. ^ during the vacancy arises from their filling 

that position (s). The register books of the church are in their 

vacancy (0. Where the parishioners have 
ng t or electing the incumbent, the election is conducted by 


(/) Canones Ecclesiastic! (160;j), 83 
(ff) Ihd., 58. 

(A) I hid., 20. 

U) ftif ""'f “f ^^'”■‘"'7 Sentence,). 

Xi 1 1° ^.^olsters of baptisms, see also p. 6S6, post ; of marriages, 

564^ and 1)’ ^vf title Bukial aj^d Cremation. Vol. III., pp. 555- 

reffisfprc A^fJ.lrV^Tk’ duties of churchwardens in relation to marriage 

in wardens of chiuches or chapels of extra- parochial places 

anthnWco/l and the solemnisation of marriages are duly 

lA 1857 (20 Viet. c. 19). s. 10)” 

2 Mamage Act 1823 (4 Geo. 4. c. 76), a 6. 

(m) Canones Ecclesiastici (1603), 52. 

(«) Ibid., 99. 

(o) Book of Common Prayer (Rubric at the end of the Offertory Sentences); 
<^opey. Barber (1872), L. E. 7 C. P. 393. 

n Common Prayer (Rubric at the end of the Communion Office); 

P ic5«. (186"), 31 J. P. 742; Ufmotll v. Holdrtryd, [1897] 

nu ’ 1? churches of district chapelries and consoUdate<l chapelries, 

see Church Building Act, 1845 (8 & 9 Viet. c. 70), s. 6. Alms coUected at the 
ei ory in a chapel in the parish are at the disposal of the incumbent and 
churchwardens of the parish church {Moysey v. HUlcoat (1828), 2 Hag. Ecc. 
30, 06); DowdaU v, Hemtt (1863), 10 L. T. 823). As to collections in church 
made at other tunes, see note {k), p. 661, post. 

(q) bee p. 624, po3^ ; Drury v. Harrist/n (1794), 3 Phillim. 515, n.. 517, n. ; 

Gunner (1798), 1 Hag. Con. 314, 317. 

(r) See pp. 616, 624, post 

/l\ Hospital (1856). 8 De G. M. & G. 38, 55, C. A. 

(0 li. V. Cumley, Ex parte Holloway (1855), 3 W. R. 247. 
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the churchwardens (a). Before the bishop institutes, collates, or 
admits a new incumbent to a vacant benelice he must send to the 
churchwardens by registered letter a notice of his intention, stating 
the ecclesiastical preferments which the proposed incumbent has 
previously held and directing the notice to be hxed on the i)rincipal 
door or notice-board of the church or chapel of the parisli, or, if 
there is more than one, of the church or chapel named in the 
notice, for not less than one month, and then to be returned to the 
bishop with n certificate of the direction having been complied 
with (b). 

(v.) Vacation of Office. 

916. Churchwardens may be re-elected at the expiration of their 
year of ofiice(c) ; but, if not re-elected, they vacate office as soon as 
their successors are admitted (d). At the end of their year of office 
they must render to the vestry an account of their receipts and 
payments, and can be compelled to do so by an ecclesiastical 
court (e). It is also their duty to make any necessary present- 
ments (/), and to deliver to their successors all church funds, 
property, and documents (^). They can be sued by their successors 
in an action of debt for money remaining in their hands (/O* It 
is questionable whether a churchwarden can resign his office (i); 
and he does not vacate it by removal from the parish (./). But his 
removal may be a good ground for appointing another church- 
warden in his place (/i). He ipso facto vacates his office if he is 
convicted of treason or felony and is sentenced to death, or penal 
servitude, or to imprisonment either with hard labour or for a 
period exceeding twelve months (i). If he wastes the goods of the 
parish or is guilty of other misconduct in his office, such as refusing 
to join with his colleague in instituting proper legal proceedings, 
he may be removed from office by an ecclesiastical court on the 
complaint of the parishioners (m). 


(a) A.-O. V. Forster (1805), 10 Ves. 335, 343 ; Faulkner v. Flyer (1825), 4 B 
«U. 449. 

(fc) BeneEces Act, 1898 (61 & 62 Viet. c. 48), 8. 2 (2) ; BenoEces Rules, 1898 
U» 12, Sched., Form No. 7 (Statutory Uules and Orders Revi^^ed, VoL 1.. 
^ pp. 2, 3, 6). 

Y\ V,^“‘^“®8Ecclesiastici(1603), 89 ; Stouyhton v. Reynolds (1736), 2 Sti'a. 1045 
M Ecclesiastic! (1603), 118. 

o v. Rajafta?/- (1734), 2 Stra. 974; Hooper Lead 

\ ), 3 Doug. (k. B.) 434. But the ecclesiastical court cannot decide as tc 

account {Wainwright v. Bayshaiv, supra ; Adams v. Rusl 
erll Leman v. Goultij (1789), 3 Term Rep. 3). Nor can tht 

r\n court entertain a suit respecting the account after it has beer 

/K- i^idkHns V. Robinson (1727), Buub. 247; Snowden v 

(1730), Bunb. 289). ^ ^ 

[/) /6?d°*89 


I tv ' ^ ^ 

V. Thomas (1823), 2 B. & C. 271. 

(1868), 18 L. T. 88. 

JJ Uanvtll'^, Lilina Q .Tnr ia»i 


m (1845), 9 Jur. 1081. 

WYNNE^t^Tsa’ n ^ Con. 379, 381, n., per Sir Williaj. 

anS (^3 * 34 Viet. c. 23), s. 2. See title Criminal La^' 

V 1 i'nriaA Clerk's Case (1610), 13 Co. Rep. 70; Com. Dig. tit. Esghse 
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Ecclesiastical Law. 


Sect. 6. 

Constitu- 
tion of the 
Church into 
Parishes. 

Appointment 
and duties. 


Sub-Sect. o. — Sidesinen. 

appointed in ancient parishes to 

ft hI! .1! churchwardens by the minister and parishioners 
h\^hml nl^ agiee; and, not, the appointment rests with the 

ch Zl together with the 

Udl f subscribe a declaration that they 

will faithfu ly and diligently assist the churchwardens in the per- 

foimance of the duties of the office (p); and they hold office with 

the chmchwardens until the admission of the churchwardens of the 

uccee mg yeai (f^). ^ There is no limit as to their number (r). Their 

appoin ment is^ optional, and in jiractice they have not been 

in\aiia y appointed in every parish. Their principal duty is to 

assist the churchwardens in keeping order in the church and in 

pieseuing the decency of public worship (s). In some cases they 

have been vested in gowns and paid a salary at the expense of the 
parish (0. ^ J L 


Sub-Sect, 6 . — Church Trustees^ 

status, find ’ ^*^ ^hy parish as defined by the Compulsory Church Pate 

functions. uolition Act, 1868 (w), a body of church trustees may be con- 

stitu^d under that Act for the purpose of acquiring by gift, contract, 
01 otheiwise. and holding, contributions for ecclesiastical purposes 
m the parish (a:). They are to consist of the incumbent, who is 
neii chairman, and two householders or owners or occupiers of 
land in the parish, who are to be chosen in the first instance and on 
the occurrence of any vacancy by death, incapacity, or resignation, 

+ 1 ?^ patron of the benefice, and the other by the bishop of 

the diocese. ^\'here appointed, they are a body corporate by the 
name of the church trustees of the particular parish, with per- 
petual succession and a common seal, and power to’sueand be sued 
in then corporate name. Subject to any directions of the donors 


0 (1«24), 2 Add. 130, 133—135; Fry v. Treamre (1^^651 
2 Moo. P; C. C. (k. s.) 539, 555 ; Ititchings v. Cordiugktj (1868), L. E. 3 A. &h. 
113, 8ir Egbert Phillisiore, at pp. 117, 118. 

(«) Canones Ecclesiastici (1603), 90. The name is a corruption of synodsino* 

01 synodmen. They are called mlemtn in Canones Ecclesiastici (1603) and Gib. 
God. 215, 216. 

fo) See p. 465, ante, 

(p) Statutoiy Declarations Act, 1835 (5 & 6 Will. 4, c. 62), s. 9. 

(j) Canones Ecclesiastici (1603), 118. 

(r) “Two or three or more discreet persons*’ may he appointed (iW'C» 

vU), 

(«) C"inones Ecclesiastici (1603), 19, 88, 90 , 111 ; Pa/mcr v. Tijeu (1824), 

2 Add. 196, yer Sir John Nicholl, at pp. 200, 201 

(t) Band V. Oreen {I860), 6 Jur. (n. s.j 303. . , 

(«) 31 & 32 Viet. c. 109. Parish is defined as meaDing any parish, eccle- 
siastical district, chapelrj’ or place, within which any person has the exclusive 
ciu-e of souls {ihid., s. 10). 

(a?) “Ecclesiastical purposes” means the building, rebuilding, enlargement 
and repa^ of any church or chapel, and any purpose to which by common or 
ecclesiastical law a church rate is applicable, or any of such purposes; and 
“ church rate ” means a rate for such purposes (iWd.). 
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of funds contributed for special ecclesiastical purposes, they may, 
as circumstances require, pay over funds in their hands to the 
churchwardens to be applied either to the general ecclesiastical 
purposes or some specific ecclesiastical purposes of the parish, and 
may invest and accumulate funds in their hands in (iovernment 
and real securities and otherwise deal with such funds conformably 
with the provisions of the Act. Once at least in every year the 
trustees are to lay before the vestry an account of their income and 
expenditure during the preceding year and of the mode in which 
the income has been derived and tlie expenditure incurred, and a 
statement of the amount, if any, of funds remaining in their hands 
at the date of the account (a). 

Sub-Sect. 7 . — Parish Clerks, Sextims, IjHnIles, uu<l On/anists. 

(i.) Parish Cltrks. 

919. The office of parish clerk is a temporal office within the 
jurisdiction of the temporal courts (/O- In ancient parishes it is a 
freehold for life(t’). Except where there is a custom for the 
parishioners in vestry to elect to the office (d) or to appoint to it 
jointly with the incumbent (c), the appointment rests with the 
incumbent (/) or the minister in charge if the incumbent is sus- 
pended or inhibited (g). The appointment may be made by parol 
and without formal words (h), but the exercise of tlie duties of the 
office without an appointment of any kind does not confer a title to 
the office (i), A layman who is appointed parish clerk must be at 
least twenty years of age, and of good character and competent 
to read, write, and, if possible, sing (Ic). He may be licensed to and 
confirmed in his office by the bishop; hut this is not essential (/), 



,10041, 4 L. & B. 105, 117. But as to his claim to a parlianientaiy vote, see 
p.477,po«L 

[d) Parish Clerk's Case (1610), 13 Co. Rep. 70; Jermyns Case (1623), Cro. 

(1640), Qvo. Car. 589. 

V. Cooke (1833), 9 Bing. 728. 

I/) Canoiiea Ecclesiastici (1603), 91 ; 1 Bl. Com. 395; Burn, Ecclesiastical 

incumDent retains the right of appointment wherf 
0 benefice is sequestered, but he has not been suspended or inhibited (Latorenc 

Vi jLdW(lVil$ f*’^*^'^**^ M ... 4 ^ 1 4.V, 

appointment „ 

Without sufficient 

. Y. oCi oono yiitta/r) luu;, 

n ’■ (1^14), 2 Chit. 254 ; Px parte Cirketi (1835), 

V/.i b ^ 4 Nov. & M. (k. b.) 868 ; It. v. Smith (1844), 5 

D \ Peirr, supra, 

Tnfff V. Milicich (Parish), aujfra ; Parish Clerk's Case (1774) 

(/nAafritont^) (1836), 5 Ad. & El. 682; Roberts v 

(0 It V. Stogursey (/nia^WsWlSSl), 1 B. & Ad. 795. 

t ) Unones Ecclesiastici (1603), 91. 

t J Uuru, Ecclesiastical Law, Yob III., p. 84 ; Peak v. Bourne (1732), 2 Stra 


3 I)owl. 327 
oQ. B. 614. 
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Ecclesiastical Laiv. 

hrlilned'd!'; iS if "^iPhdeacon (,«). The office cannot 

ChSf f provided under the 

minister nnnf l? 'tt’ >'® pointed by the 

hd the ii, n hef f appointed 

him wifli ill an indehnite period subject to removal by 

him, ^Mth the consent ot the bishop, for misconduct (f). 

nffie^e^df “ay i^e appointed or elected to the 

tl e snn i '“onood by the bishop in 

f nt m ^®‘T®“’“ry curate (a-); and if the appoint- 

inciimhen f persons other than the 

f licensed by the bishop the clerk is entitled to the profits 

si/ u agents of the office, and to perform in respect thereof 
sue spuitual and ecclesiastical duties within the parish or 
aistnct as the incumbent with the sanction of the bishop from time 
0 line lequues (a). But his appointment or election, unlike that 
a ay lolder of the office in an ancient parish, does not confer 
heehold or absolute right to or interest in the office or 
le pro ts 01 emoluments thereof; and he may be suspended or 
removed from the office in the same manner and for the like causes 
an 8 U ject to the same appeal as a stipendiary curate (b), and the 
appointment or election does not exempt the incumbent from any 
0 igation to employ a curate or curates to assist him in his minis- 
trations to which he would be otherwise subject (c). 

, present legal duties of a parish clerk are to lead the 

ai y in then part in divine service and the offices of the church, and 
e IS lemunerated by the accustomed fees on marriages, burials, and 

licence is lOa. (Stamp Act, 1891 (54 & 55 Viet 
c. 89), s. 1, Sched. I., Licence). \ i « v 

fm) Burn Ecclesiastical Law, Vol. III., p. 84. 

(n) f 'choUj^. Davis (1868). L. R. 4 C. P. 80. 

..W Clerks Case {IIH), Lom.434; B. y. rarre« (1776). 1 Cowp. .370. 

v« V- * P- Lecturers and Pansh Clerks Act, 1844 

( < ti: 8 Vict. c. o9), s. 5. 

0() Pemt V. Bourne (1732J. 2 Sira. 942. 

(7) 08 Geo. 3, c. 45 ; 59 Geo. 3. c. 134, 

fn,f\ M Cleo. 3, c. 131). s. 29 ; B, y. Ossefi (Inhabit 

J s) ( 80I), 16 Q. B. 975. That case is no authority for the right of appoint- 
ment being m the rector ot the ancient parish as against the minister of the 
cnurcli or chapel {Jackson y. Cowrfe7ja^ (1857), 8 E. B. 8, at p. 20). The con- 
inuance 111 office of the clerk after being originally appointed is construed as a 
reappointment of Jiim at the commencement of each succeeding year (ibiti.). 
h< XT* ^ c. 94 ; 19 & 20 Viet c. 104. 

1856(19 & 20 Vict. c. 104), 3. 9 ; Fitzgerald v. Fitzpatrick 

(1864), 10 Jut. (n. s.) 913. 

;«) Lecturers and Parish Clerks Act. 1844 (7 & 8 Vict. c. 59), s. 2. 

See pp. 638 et seq., post. 

,y) Lecturers and Parish Clerks Act, 1844 (7 & 8 Vict. c. 59). s. 3. 

ia) Ibid., 8.2. ^ 

'5) See p. 644, post. 

c) Lecturers and Parish Clerks Act, 1844 (7 & 8 Vict. c. 59), es. 2-^. 
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other occasions (rf). He can recover these fees by action from the 
incumbent or churchwardens to whom they have been paid (e). 
His emoluments may consist in part of a freehold interest in 
laDd(/) or of an accustomed fee on the opening of every grave in 
the churchyard ((/). Provision is made in the Church Building 
Acts and New Parishes Acts (h) for the payment of clerks of churches 
or chapels provided under those Acts by salaries out of pew 
rents (i) and fees (k). 

923 . A parish clerk can be removed from his office by the incum- 
bent for misconduct after he has been given an opportunity of excul- 
pating himself (i). In new parishes the consent of the bishop is 
requisite to his removal (m). He cannot be removed without good 
cause where he holds the office for life(«)> nor during his year of 
office where he is annually appointed (o). By the Lecturers and 
Parish Clerks Act, 1844 (p), the archdeacon or other ordinary may 
try a parish clerk within his jurisdiction who a}>pears, upon com- 
plaint or otherwise, to have been guilty of wilful neglect or mis- 
behaviour in his office or to be unfit to hold the office by reason of 
misconduct ; and if the imputation or charge is found to be true, 
the archdeacon or ordinary may suspend or remove him froin his 
office and certify that the office is vacant, and it may accordingly 
be filled up by the appointment or election of some other person ; 
and under a warrant of a justice of the peace obtained upon a 
certificate from the bishop the suspended or removed clerk may be 
ejected from any premises held by him in right of his office (q). 

[d) Ayl. Par. 401); Gib. Cod. 214; Burn, Ecclesiastical Law, \ol. III., I'p.Hl, 
85. Originally all pari.sh clerks were in holy orders (Oil). Cod. 211). As to lus 
duties and fees in respect of the burial of persons found drowned, see title 
Burial akd Cremation, Vol. III., pp. o47, 548 ; and as to his duties and fees 
in respect of interments in a burial ground maintained by a buiial authority, 
see ibid., pp. 469—471, 482, 483. 

Parker v. Clerk (1704), 6 Mod. Hep. 252, 253; Mchols v. Davis (18(58), 
b. R. 4 C. P. 80. 

(/) Roberts v. DrewiU (1864), 18 C. B. (N. s.) 48. He has a right to a 
parliamentary vote in respect of such interest but not iu respect of his 

office [Bushell v. Eastes (1861), 11 C. B. (n. s.) 106). 

{(j) Bushell V. Eastes, supra. 

70 See note (t), p. 444, ante. 

rw i_ . 
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»} Chw-ch Building Act, 1818 (58 Geo. 3, c. 45), s. 73 ; Church Building Act, 

ch Building Act, 1831 (1 & 2 AVill. 4, c. 38), s. 1(5. 

rv / • /-fc . I* ^ ^^yi\ 1/^ 11 « (MmiY’n 


1819 (69 Goo. 3, c. 134), s. 26; Church 


these provisions as to fees are not to apply to the churches or chajiols of 
particular districts under that Act ; nor do they apply to the chapels of district 


uoijoj, 4 JNev. & Al. (K. B.) 868; n. V.amiin v<. 

ln») Now Parishes Act, 1856 (19 & 20 Viet. c. 104), a. 9. One who is appointed 
t> perform the duties of a parish clerk may be within the jirotection of this 
Mction although he is paid by a weekly salary in addition to bis fees {Bai/ey 

and Others (1909), 25 T. L. B. (581). 

Rep 261^ {H09), 11 Mod. Rep. 221 ; R. v. Wall (1709), 

(1857), 8 E. & B. 8, 20. 

tp) 7 &8Vict. c. 69. 

W) Ibid., BB. 6, 6 


11 Mod. 


478 


Ecclesiastical Law. 


Sect. 6. 

Constitu- 
tion of the 
Church into 
Parishes. 

Nature of 
office and 
method of 

appointment. 


(ii.) 

924. In the absence of a custom to the contrary the office of 
sexton in ancient parishes is a freehold for life(r). But he may, 
by custom, hold it during pleasure only(s). By the general law, 
the appointment to it lies in the incumbent (t) or, if the office is 
coniined to the care of the church arid its furniture and the riueinff 
of the bells, m the churchwardens (a). The appointment may be 
m the incumbent and churchwardens jointly if the sexton unites 
those duties with the digging of graves, or in the incumbent alone 
it, as IS frequently the case, he is appointed clerk as well as 
sexton or his duties are confined to grave-digging and the care of 
the churchyard (/i). ^ But in many places, by custom, the church- 
Mardens and parishioners or the jiarishioners in vestry elect to the 
omce (c). It may be held by a woman (d). In new parishes the 
sexton IS aiipointed by the incumbent {e). 


Duties and 
emoluments. 


925. In difierent jwishes the sexton has different duties to 
peiform(y): (1) He may liave the care of the church and its 
furniture and the sacred vestments, and the ringing of the bells : 
01 (2) he may have the care of the churchyard and the digging of 
graves ; or (3) he may exercise all these functions combined (f?). 
His emoluments consist of accustomed fees(//) and sometimes of a 
salary (i). In the case of churches or chapels provided under the 
Church Building Acts, 1818 to 1884, and the New Parishes Acts. 

1843 to 1884 (/»•), special provisions are made for payment of the 
sexton by fees {1). 


(r) 1 Bl. Com. ‘69o; Burn, Ecclesiastical Law, Vol. HI., p. 603; /?. v. 
Au)(/sne^r€ {Chu7rhwar({ens) (1671), 2 Lev. 18; also reported sub noin. 

Ccwe (1671), 1 Vent. 143, lo3. In Merrick's (1804), 2 Peck. 91, the office wae 
not presumed to be for life in the absence of affirmative proof. If a sexton is 
licensed to his office by the bishop, the stamp duty on the licence is 10^. (Stamp 
Act, 1891 (54 & 55 Viet. c. 39), s. I, Sched. I., Licence). 

(s) li. V. Thame {Churchrardens) (1718), 1 Stra. 115; R. v. Taunton St. James 
[Churchwardens) (1776), 1 Cowp. 413. 

(/) R. V. Stoke DamereJ [Minister) (1836) 5 Ad. & El. 584, 590, 591 ; Cansjield 
V. Blenkinsop (1849), 4 Exch. 234, 239. A parol appointment is sufficient [R- v. 
Bahhiuf [Inhabitants) (1836), 5 Ad. & El. 682). 

(a) Cansjiehl v. Blenkinsop, supra, at pp. 239, 240. 

(5) Ibid. 

(c) R. V. Thame (Churchtuardens), stijma ; Olive v. Ingram (1739), 2 Stra. IIH : 
R. V. Taimton St. James [Churchwardens), supra. 

(d) Olive V. Ingram, suj>ra. 

(e) New Parishes Act, 1856 (19 & 20 Viet. c. 104), s. 9; Fitzgerald v. 
Fitzpatrick (1864), 10 Jur (n. s.) 913. 

(f) Cansjield v. Blenkinsop, supra. 

(g) Ibid. His name, which identical with sacristan, points to 'his being 
charged with the first set of duties-{Burn, Ecclesiastical Law, Vol. HI., p- 602) ; 
but where there is a cburchvard, digging of graves is alwa^ part of his 
office [R. V. Liverpool [Inhahiiants) (1789), 3 Term Rep. 1 18). He has no claim 
as of right to possession of the key^ of the church [Anon. (1814), 2 Chit. 255). 

to his duties and fees in respect of the burial of persons found drowned, see title 
Burlvl Cremation, Vol. III., pp. 547, 548 ; and as to his duties and fees 
in rCxS^ct of interments in a burial "round maintained by a burial authority, 
see ibid., pp. 459, 469—473, 479, 4S0'; 482, 483. 

(h) Church Building Act, 1819 (59 Geo. 3, c. 134), s. 10. 
fi) Stokes V. Leicis (1785), 1 Term Rep. 20. 

(k) See note (i), p. 444, ante. 

(0 Church Building Act, 1819 (59 Geo. 3, c. 134), ss. 6, 10, 11; Church 
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926. Where in an ancient parish the sexton’s office is a freehold 
for life, he can onl}^ be removed for grave misconduct after an 
opportunity has been given to him to rebut the imputation (m). 
But in some parishes he is removable at pleasure by the person or 
persons in whom the appointment to the office is vested (jt). In 
new parishes he is removable by the incumbent, with the consent 
of the bishop, for misconduct (o). 

(iii.) Beadles, 

927. The beadle in an ancient parish is chosen hy the vestry. 
His duties are to attend the meetings of the vestry, to give notice to 
the parishioners w'hen and where they are held, and, as the 
messenger and servant of the vestry, to execute its orders ( p). The 
title is also applied to a messenger or servant employed l)y an 
incumbent or churchwardens about the affairs of their church. In 
the case of churches or chapels provided under the Church Building 
Act, 1831 ((/), the salary of the beadle is specitied as one of the 
expenses incident to the performance of divine service which the 
churchwardens are to pay out of the pew rents (r). 


(iv.) Organists. 

928. The office of organist is not an office known to the common 
law, and where it had been the custom for an organist to be elected 
by the parishioners in vestry and to be paid a salary out of the 
church rates, it w'as competent to them to determine that there 
should be no organist in future (s). Since the abolition of compul- 
sory church rates (t) the appointment of organists practically 
depends on the person or persons willing to become responsible for 
their salaries ; and the duration and other conditions of their office 
are regulated by the terms of their appointment. 




Blading Act, 1822 (3 Geo. 4. c. 72), s. 18 ; New Parishes Act. 1843 (6 & 7 Viet. 

c. 37), 8. 15. But by the Church Building Act, 1831 (1 & 2 Will. 4, c. 38), s. 14, 

provisions as to fees are not to apply to tho chui'ches or cha2)ol3 of 

paracular districts under that Act ; nor do they apply to the chapels of 

distnct chapelries [Boberta v. AuWni (1857), 2 H. & N. 432). As to the sexton’s 

ec8 m respect of interments in a burial ground provided and maintained 

y a bunal authority, see title Buelll and CREiLiTiON, Vol. III., pp. 471, 
note (/). 

m) n. V. Smith (1844), 5 Q. B. 614. 

” ifi7' {Churchwardens) (1718), 1 Stra. 115; R, v. Taunton St. 

'n« (C/mw/iw«rd«i8)(1776), 1 Cowp. 413. 
oj New Parishes Act, 1856 (19 & 20 Viet. c. 104), s. 9. 
thft V , Ecclesiastical Law, Vol. I., p. 415 r. iTie name signifies that he is 
or crier of the parish {ibid.). In former times he was employed as a 

V // j ^ assist the constable in the maintenance of public order {Laurence 
V' uagtr (1810 , 3 Taunt. 14). 

J 1 & 2 Will. 4, 0. 38. 

n M., 8. 16. 

V 2 Bow. & L. 571. 574, 575; S. C. sub nom. R. 

Wflft nnf Co/eman Street {Vicar)^ 9 Jur, 255. In former times an organ 

qqU (oj essential part of the fittings of a church (St. John^s Mar- 

(11 {Parishioners) (1794), 1 Hag. Con. 198). 

8,\/ Compulsory Chnrcli Rato AboUtion Act"l868 (31 & 32 Viet, c 109), 
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An organist cannot at any time play on the organ in a church or 
chapel in defiance of the directions of the minister. If he does so, 
he commits an ecclesiastical ofl’ence for which he is liable to a 
criminal suit in the ecclesiastical courts («). If the minister 
arbitrarily forbids his playing, he may appeal to the ordinary, but 
must provisionally obey the minister’s directions until the ordinary 
prescribes the right course for the minister to adopt (b). 


Office and 
status. 


Sub-Sect. 8. — Lay Readers. 

929. The office of lay reader to assist the parochial clergy in their 
spiritual ministrations has of late years been revived in the Church. 
The functions of lay readers are defined by Eegulations of the 
Archbishops and Bishops issued in October, 1905, but they have 
otherwise no legal status (c). 


Sub-Sect. 9. — Parishioners. 


Who are 930. The term “parishioners,” in reference to a parish, includes 

parishioners. inhabitant householders of the parish, but also persons 

who do not reside therein, but occupy lands or tenements therein, 
and pay rates and duties in respect of such lands (d). 


Rights of 931, Parishioners are entitled personally to attend and take 

pans loners, meetings of the parish vestry, or in the case of new 

ecclesiastical parishes, meetings in the nature of a vestry (e): and 
they and their families and households are entitled to he 


a) IVyiidham v. Cole (1875), 1 P. D. 130. 
h) Ibid., per Sir Robert Phillimore, at p. 134. 

/) In Martynv. Hind (1776), 2 Cowp. 437, Lord MANSFIELD, C.J., in deliver- 
ing the judgment of the court, said, at p. 444 : “The term re«rfer is madeuseof by 
the canon law ; but a reader known to the canon law is always put in opposi- 
tion to a clergyman. It is one of the five orders of the Bomish Church inferior 
to the deacon ; they are always considered laymen in the idea of the canon law. 
and are expressly put in opposition to clergymen. I have been informed that 
in the Welsh dioceses, where there is no endowment worth the while of » 
clergyman to accept (and in Chester there are many such) many persons officiate 
as readers in opposition to clergymen. At the Eeformation there were several 
objections started with respect to readers; every one of which consider them not 
as clergymen.” . 

(d) Jeffrey's Case (1589), 5 Co. Eep. 66 b ; Drury v.narrism (1794), dPnilli^ 
515, n.. 517, n. ; A.-G. v. Parlcer (1747), 3 Atk. 576; A.-G. v. Forster (1805UO 
Ves. 335, 339, 343; Veley v. Dnrder (m\\ 12 Ad. & El. 265, 301, 
Etherington v. Wilson (1875), 1 Ch. D. 160, C. A. In reference to churen 
privileges the term also includes persons lodging in the parish (5f. 

Parish Case (1695), Holt (k. B.), 139) ; and the tenant of a house in an ecclesi- 
astical parish, who pays rates but does not reside in it, can maintain a sm 
for ft faculty in respect of the church {Eensit v. St. Ethelburya, Bishopsgate ^ 
{Rector), [1900] P. 80; Davey v. [1901] P. 95). As to “ panshioners 

and “ inhabitants,” see also title Charities, Vo . IV., pp. 165, 250, 251. v 
facie all the inhabitants of a parish have a right to “ seat and sepulture m ^ 
church and churchyard, and all are deemed members of the Church of Lng 

in the absence of evidence to the contrary. But nonconfonmsts, as a 
having serious disabilities and some privileges, have long been 
Acts of Parliament and in judicial proceedings {Baker v. Lee (1860), 8 
Cas. 495, per Lord Campbell, L.C., at p. 505). 

(e) See pp. 452 et seq., 457, ante. 
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accommodated with seats iii the parish ciiurch (/ ) and to receive 
the ministrations of the Church and of the parisli clergy in the parish 
church and other proper places {g), and to be buried in the cluirch- 
yard or burial ground of, or belonging to, the parish [h). When a 
parish is divided into new ecclesiastical parishes, the right of the 
parishioners of any such new parish to join in the election of 
churchwardens of the old parish church, where not taken away by 
express enactment, appears to depend on whether these church- 
wardens retain any functions extending over the wdiole area (i). 
But such parishioners have no vote in respect of a church rate for 
the original parish, nor are they liable to be assessed thereto (/. ) ; 
and their status as parishioners of the new parish takes the place 
of their status as parishioners of the original parish in respect of 
the right of themselves and their families and households to seats 
in church (i) and to receive the ministrations of the Church and 
of the clergy (including the solemnisation of marriage) (m), 

pd also to burial, when the new parish has a burial ground of 
its own (a). 


932. All persons, except those dissenting from the worship or 
doctrines of the Church of England and usually attending some 
place of worship not belonging to the Church of England, are, if 
they have no lawful or reasonable excuse for absence, to endeavour 
to attend their parish church or accustomed chapel, or, if reasonably 
prevented from so doing, some other place where the divine 
service of the Church of England is performed, on all Sundays and 
other days ordained and used to be kept as holy days, and to abide 
ere 01 deny and soberly during the time of common prayer, 
preaching, or other divine service there performed (o). Every 
parishioner is to communicate at least three times in the year, of 

IB L? ^ ^ster 18 to be one ; and annually at Easter every parishioner 
reckon with the incumbent or his deputy and pay him all 



Crematiox. Vol. III., pp. -113— 41G, 424—42 

^ 352, 383—386; Jl v. Stevens (1863), 

(^) ConiTini sub nom. R. v. Exeter (Arehdeii co/i), 11 W. R. 2(5 

8. 6. Church Rate AboUtion Act. 1868 (31 & 32 Viet. c. lOi: 

* 20 Viet. c. 104), ss. 5. 15. 

«) See titlo m ^?/hrrf (1883), 10 Q. B. D. 418. 

S of Voi: HI., p. 414. 

•^^t, /q D (o & 6 Edw. 6, c. 1), s. 1 ; Religious Disabiliti 

5Jh Stepitpw t S- 1; Taylor v. Timson (1888), 20 Q. B. J 

^*>gland church * Pp._681, 682. Attendance at another Church 

church ®“^P6l is a good excuse for absence from the parii 

H.L lx ^ Holt (K. B.), 141). 
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ecclesiastical dues accustomed to be then paid(jD). By the common 
law parishioners are bound to repair the body of their parish 
church whenever necessary, and to provide all things essential to 
the performance of divine service therein (^/); but since the Slst 
Jul}’, 1868, they have not been compellable to pay church rates for 
the purpose (r). 

933. If a parishioner or inhabitant of a parish, not being 
legally exempt from so doing, offends against the law requiring his 
attendance at divine service on Sundays and holy days, he may be 
liable in proceedings taken against him in the ecclesiastical courts 
to be censured for the offence and admonished as to his attendance 
in tiie future, and to be condemned in the costs of the proceedings, 
but he does not incur any pecuniary penalty (s). A parishioner is 
liable to proceedings in the ecclesiastical courts for the offence of 
pulling down or altering a church or its furniture without a faculty, 
and may be ordered to restore the church or its furniture to the same 
state as before the demolition or alteration (t). A criminal suit can 
be maintained in the ecclesiastical courts against a lay rector who 
is bound to repair the chancel for letting it fall into disrepair (u). 
But the exercise by these courts of discipline over lay persons not 
holding office in the church has become obsolete (x). 


(p) Act of Unifoi-mity, 1662 (14 Car. 2, c. 4\ s. 20; Book of Common 
Prayer, Bubric at the end of the Communion Office. 

(7) Ball V. Cross (1689). Holt (K. B.), 138; Ha'rkins v. nouse (1695), Holt 
(K. B.), 139; St. Swithin's Farish Case (1695), ihuL, 139; Vehy v. Dnrder 
(1841), 12 Afl. & El. 265, 301, Ex. Ch. In London, by particular custom, they 
repair the chancel also {^liall v. Cro5s, supra)', but in the absence of special 
custom the rector is bound to repair the chancel {Hawkins v. Rouse, #Mprfl). 
The inhabitants of a chapeliy may be exempt from the dutv of repairing 
the parish church where they have never contributed towards it and they 
have separate rights of baptism and burial in the chapelrv, but not other- 
wise {Aston {Fiirish) v. Castie ISirmidge Chapel (1614), ’Hob. 66 ; Ball V. 
Cross, supra; Craven v. Sanderson (1838), 7 Ad. & El. 880). 

(r) Compulsory Chuivh Bate Abolition Act, 1868 (31 & 32 Viet. c. 109), 

{s) Act of Uniformity, 1552 (5 & 6 Edw. 6, c. 1). ss. 1, 3; Relimous Dis- 
abilities Act, 1846 (9 & 10 Viet. c. 59), s. 1 ; Taylor v. Timson (1888), 

Q. B. D. 671, per Stephen, J., at p. 682. 

(0 St. Jfavid's {Bishop) v. De Rutztn {Baron) (1861), 7 Jur. fN. s.) 884. 

{«) Morley v. Leacroft, [1896] P. 92. But the suit cannot be instituted after 
the churchwardens have put the chancel into repair {}leuUle v. Kirby, [1898] B • 
160). ^ ^ . . •* 
(j-) PhiUimore v. Machon (1876), 1 P- D. 481, where, in a criminal emt 
brought into the Court of Arches by letters of request against a layman 
falsely swearing an affidavit leading to a marriage licence, Lord Penz.v>' 
said, at p. 487 : “ It cannot, I think, be doubted, that a recurrence to ^ 
punishment of the laitj' for the good of their soUls by ecclesiastical cou 
would not be in harmony with modem ideas or the position which ecclesiasti 
authority now occupies in the country. Nor do I think that the 
of such powers, where they still exist, if they do exist, is likely to beneht 
community.” The jurisdiction of the ecclesiastical courts overall 
re.spect of defamaiion was abolished by the Ecclesiastical Courts Act, i 
(18 & 19 Viet. c. 4n, s. I ; and their Junsdii-tion over lay persons in 
brawling was abolished by the Ecclesiastical Courts Jurisdiction Act, 

(23 & 24 Viet. c. 32), s. 1. 
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Sect. 7. — The Church of England in the Colonies and 

India and in Foreign Parts. 

Sub-Sect. 1.— /n General. 

934. The ministrations of the Church of England are not 
confined within the boundaries of England and Wales, but may be 
extended throughout all the other dominions («) of the King {h), and 
on the high seas (c), and throughout foreign parts, wherever persons 
reside, whether subjects of tiie King or not, who are desirous that 
the Word of God and the sacraments should be administered to 
them according to the liturgy of that Church {d). 

The State recognises a duty to pronde for religious ministrations 
to those who are in its direct employment, whether within or without 
the realm, and while provision is made for the a 2 >pointment of 
ministers of other denominations where a suiheient number of 
members of a particular denomination are serving to justify it (e), 
the provisions in general made relate both in the Array and Navy 
and other services to the appointment of ministers and the provision 
of ministrations of the Church of England (/). 
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The Church 
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Churcli 

mini.strations 

abroad. 


935. Although there is no legal obligation on the State (excepting 
as above mentioned in respect of its own servants) or on any officers 

(at “ The colooies” includes every part of the King’s dominion exclusive of 

too U^nited Kingdom, the Channel Islands and tho Isle of Man, and of India, 

whether acquired by settlement by British subject s or bv conquest or by treaty ; 

®p0N8TITUiT0NAL Law. Vol. VI., p. 422; Colonial Laws Validity Act, 

obo (28 A 29 Viet. c. 63), s. 1; and title Lependenx’ies and Colonies, 
Vol. X., pp. bO'iH8&{. 

^'^i®3fy’8l^0claration ; Preface to the Articles of Religion, and art. 37. 
b-} lhe Prayer Book provides special forms of prayer to be used at sea, in 
1 m ! i the inoruiDg and evening service, which according to the rubric is to 
(if Ui ^ daily. The Preface to the Prayer Book makes particular mention 

prayers and thanksgivings for those at sea, and of the 
# 1 * such as are of riper years, which it states “maybe 

ntboZ tho baptizing of natives in His Majesty’s jdaiitations and 

a faith.” A marriage ceremony performed on tho seas by 

® of England between members of that Church is valid 

lU mv V. Culluig, [1896] P.116) 

d) See p. 498, post. ^ 

for fha and Orders for the Army contain instmetione 

Act Church of England. The Army Chaplains 

iHlaiids «mi T 1 "'liich extends to England, Ireland, the Channel 

meanlno ^ Islo of Man, defines army chaplain for the purposes of that Act 
brders of i hnt chaplain to His Majesty’s military forces in holy 

Section for tb , in India express provision has been made for the 

Church of Fn^i ^ troops of churches consecrated to the service of tho 
deiiominatinno^i^”^' ^ churches can only be used for service.^ for other 

PfoviHion ia ^ porioission of.the bishop of the diocese. In the Navy express 
rubric preceding of England services (see p. 649, post), and tbe 

^•xprcsalv nr^ ®P®oial prayers for use at sea in tlio Book of Common Prayer 
Navy evsrv fl.iv T prayers shall be used in His Majesty’s 

^1), which in I , , tlie Consular Advances Act, 1825 (6 Geo. 4, 
tho Church of Pn l provisions relating to churches, chapels, and chajilains of 
•■elated U) chuF'h connection with consulates, is unrepealed so far as it 

‘'•'t of uionov nr chaplains for whom provision was being made 

Salaries uial Parliament ou the 2l8t July, 1891 (see Consular 

^'irther p. 490 c. 36), sched.). Ah to India, see 
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or rnembers of the Church of England as such to provide for such 
ministrations outside the boundaries of England and AVales, provision 
has been freely made, not only by the State (including therein the 
Crown, as representing the Home Government, and the Government 
of the particular locality, where it has independent powers), but 
also by officers and members of the Church, and by societies formed 
for the express purpose of providing or assisting such ministrations 
wherever they may be required or needed (7). By these means, as 


(i?) The principal organisations engaged in providing for 
are, the Society for Promoting Christian Knowledge, foii 


such ministrations 
founded in 1698: the 
Society for the Propagation of the Gospel in Foreign Parts, founded in 1701 : 
the Church Missionary Society, founded in 1799 ; the Colonial and Continental 
Church Society, founded in 1838 ; the Colonial Bishoprics Fund, constituted in 
1841 : and the Universities Mission to Central Africa. The societies named 
administer large funds, derived from voluntary subscriptions and endowments, 
in providing and assisting the ministering of the Word of God and the sacraments 
according to the liturgy of the Church of England, and they take such precau- 
tions as are deemed necessary to secure that their funds are administered for the 
I)urposes for which they have been given for the benefit of the Church of England 
as by law established, or of churches forming branches of it, or, where the trusts 
pennit of it, for the benefit of churches in communion with the Church of England ; 
but they do uot directly interfere in the organisation of churches or the foundo- 
tion of bishoprics or of dioceses, excepting in so fur as the provision of funds and 
the taking of due precautions for the right application of them aro concerned. 

The Council administering the Colonial Bishoprics Fund, although a voluntary 
association without any power as an association to give its decisions any binding 
legal form, has undertaken the duty of applying funds for the endowment of 
additional bishoprics in the colonies so as to provide for a systematic superin- 
tendence of the clergy and the administration of those ordinances which are 
committed to the ej)iscopal order, having duo regard to the insufficient provision 
which has been made for the spiritual care of the members of the Church of 
England in the colonies and in distant parts of the world. With these objects 
in view it promotes and assists the formation, constitution, and endowment of 
those dioceses which it considers to be most urgently needed, and by means of 
the influence of the archbishops and bishops whf) compose it, and by invoking 
the assistance of the prerogative rights of the Crown in some cases and of the 
colonial legislatures in other cases, it has succeeded in effectively constituting 
many colonial archbishoprics and bishoprics on a valid legal basis and in fixing 
the boundaries of their provinces and dioceses. 

The procedure which was followed in the case of the creation of bishopncs 
from the formation of the council in 1841 until the year 1872 was that the 
council, having satisfied themselves that it would be expedient to found a 
bishopric in a particular colony and that sufficient funds for the due maintenance 
of a bishop were available, obtained the assent of Her Majesty’s Govemnien 
and entered into an agreement with the Crown through Her Majesty’s rmnisters 

that a specified annual income should be apDropriated out of the Coloni* 


Bishopric Fund for the use of such bishop, and Her Majesty thereupon grantc 
her letters patent purporting to create the diocese required, and then appoi^ 
some priest to be consecrated as bishop of such diocese (jVaia^ (BuAop) v. ^ 
stone {IS66), L. E. 3 Eq. 1, 25). , . 

Before 1873 Her Majesty’s Government (having come to the conclusion 
the colonial churches should be disconnected from the State and that thev _ 
not in future appoint by patent bishops in the colonies with territorial J 
diction) laid down a rule of practice that facilities should be 
legislative enaptmeut to churches thus disestablished to form 
by which ail religious matters should be administered without the 
of the Government, and to which such endowments as it might 
to maintain might be handed over in trust for the use and oenem o 
members, on the condition that the Colonial Government was satisn^ ^ noHcV 
purposes to which the money was to be applied were not contrary to 
and that thenceforth tho Government woidd leave all Church questions, me 
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■well as by the organised efforts of persons living in the colonies 
or abroad, provision has been and is being made for such minis- 
trations. The Church of England regarded as the aggregate of 
the individual members of that Church (/;), having been defined 
as that part of the congregation of Christ’s Catholic Church 
which conforms to the liturgy and ordinances of the Church 
of England as by law established, includes all those by whom 
such ministrations are accepted, wdierever they may be and what- 
ever may be the means by which such ministrations are 
provided (i). 

On the other hand, the Church of England regarded as the 
organised institution w'hich carries on the religious work of that 
Church in England and Wales, and to some extent elsewhere (//), 
does not necessarily include all those institutions which carry on the 
work of that Church outside England and Wales and are separately 
organised for that purpose, or, for other reasons, while agreeing in 
doctrine and discipline wdth that Church, are to some extent 
dissociated from it. The development of the organisation on which 
the provision of such ministrations is based in each part of the 
King’s dominions, and the relation of such organisation to the 
Church of England as by law established, may result from the 
operation of one or more of several factors, the principal of \vhich 
are the constitution of the government in the particular locality 
and the forms which it has assumed in the past, and the action 
which the State and voluntary societies have taken in relation to 
religious bodies in the locality, and in order to ascertain the legal 
nature of each such organisation and its relation to the Church of 
England it is necessary to have regard to such of these factors as 
have operated in each particular case (/c). 


the expediency of maintaining a bishop for the colony, to be decided, witlnmt 
interference from the Government, by the Church bodies to be so formed 
(Padiaroentary Paper, 1873. Cd., 259—11., p. 46 ; 1873, Vol. ^S, p. 897). 

A) See pp. 356, 360, 370, ante. 

(0. Membership of the Church of Christ implies that the person has been 
baptized (see p. 684, post). 

(A) Consequent on the decision of the Home Government referred to above 

and the decisions of the Privy Council in relation to the 

Web m South Africa, a need arose for some means of co-ordinating tho work 
w^nisations in the colonies and abroad which not being part of the 
1 .k^ngland yet are offshoots from it or so closely connected with it avS to 

fli ^ daughter churches of, or as churches in communion with, 

(’nnf This need has to some extent been supplied by the 

°f l^lshopsof the Anglican Communion, commonly called the liambeth 
met at Lambeth in 1867, 1878, 1888, and again in 1897 and 
liiui!/! ^ i conference includes the archbishops, bishops, metropolitan and other 

Moly Catholic Church in full communion with tho Church of 
cise having superintendence over dioceses or lawfully commissioned to exer- 
thfi I “^hctions therein summoned in accordance with a register kept in 

coiiRorvl.^ 4 -^^ Registry of the Province of Canterbury, where a certificate of the 
receive? bishop in communion with the Church of England is 

"^kis conference does not constitute or form the basis of any 
which it church, but depends for the carrying into effect of any resolutions 
accentai ^ke voluntary acts of the individuals composing it and their 

hy the CA?? ^ churches represented by them, but various resolutions passed 

V ^ve been received with general acceptance by all the churches 
> and have thereby derived on a consensual basis an authoritative 
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936. Where a new and uninhabited country is discovered by 
subjects of the King, they carry their laws with them (/), 
inc IK mg such, if any, of the ecclesiastical laws as are binding on 
tnem, and, in the absence of any express provision, any church then 
and there constituted by them is prmd facte presumed to be 
oiganised on the basis of those laws, so far as they are applicable 
m the particular case (w) ; but the suju'emacy of the Crown in 

charaoter in the churches which have accepted them. A central consultative 
body bus been formed consisting of the Archbishop of Canterbury and seventeen 
lepreseutative bishops appointed, two by the province of Canterbury and one 
each by the province of York, tho Church of Ireland, the Episcopal Church in 
i-cotluiid, four by the Protestant Episcopal Church in the United State.s, and one 
each by the Church of England in Canada, the Church of England in tho 

dioceses of Australia and Tasmania, the Church of the province of Now Zealand, 

the province of the West Indies, the Church of the province of South Africa, 
the province of India and Ceylon, the dioceses of China and Corea and tho 
Chuich of Jajian, and the missionary and other extra-provincial bishops under 
the jurisdiction of the Archbishop ojf Canterbury. Where the appointment is 
^ the church is left to fix the mode of appointing its representative, 

and where any question is refeiTcd by a bishop to the consultative body regard 
must be had to any [imitations imposed on such reference by provincial regula- 
tion. ^ Ihe most important resolution passed is that known as the Lambeth 
quadrilateral, which affirms as a basis on which approach may be made towards 
reunion of the various bodies into which the Christianity of the Llnglish-speaking 
races is divided the four points of doctrine in the following terms : — 

(A) Ihe Iloly Scriptures of the Old and New Testaments, as “ containing all 
things necessary to salvation” and asbeiiig the rule and ultimate standard of faith- 
(b) ihe Apostles’ Creed, as the baptismal symbol ; and the Nicene CVeed, a** 
the sufficient statement of the Christian faith.’ 

(C) Iho two Sacraments ordained by Christ Himself — Baptism and the Suppor 
of the Lord — ministered with the unfailing use of Christ’s words of Institution, 
and of the elements ordained by Him. 

(D) ihe Historic Episcopate, locally adapted in the methods of its administra- 
tion to tho varying needs of the nations and peoples called of God into the unity 
of His Church. (Iteport of Lambeth Conference of 1888, pp. 24 and 81—89.) 

All important resolution (No. 24) passed at the conference of 189i wi^ 
reaffirmed (No. 22) at the conference of 1908, and provides that while it is 
the duty of the whole Church to make disciples of all nations, yet in thedischaige 
of this duty independent churches of the Anglican Communion ought to 
recognise the equal rights of each other when establishing foreign missionorj 
jurisdictions so that two bishops of that couimuni(;n may not exorcise jurisdic- 
tion in the same place, and every bishop is recommended to gain the adhesion 
of the synods of his particular church to these principles. Such voluntary 
adhesion by the particular churches appears to be required for the continuance 
of the existing voluntary confederation of the Anglican churches, unless some 
basis for co-ordination can bo obtained from a reassertion of the supremacy o 
the civil power and the necessity of tho consent of that power to the consecration 
of a bishop with a territorial diocese. As to the necessity for this consent, see 
p. 489,^osfy and as to the possibility of using such consent as a means o 
co-ordinating the jurisdictions assigned to bishops on their appointment an 
consecration, see note (^u;), p, 489, post. In response to a series of questions 
circulated by the United Eoards of Missions of the provinces of Canterbury an 
York to the societies and bishops concerned in the organisation of natne 
churches a g;eneral consensus of opinion was shown that while it was nece.'»surT 
for the jurisdiction of a diocesan bishop to be limited territorially the swme 

necessity did not exist in respect of assistant bishops who might be appoints o 
particular races or languages. As to the assigning of territoriM limits to the ju^ 
diction of bishops in the colonies, see p. 491, i>osi ; and abroad, see p. -199, 

(0 H.v. Brampton {Inhahitanfs) (1808), 10 East, 282, 288 ; seenot©(p).P- 
post, and title Dependencies and Colonies, Vol. X., p. 568. 

(ni) Forsyth, Cases and Opinions on Constitutional Law, pp. 85, 42, 44. 
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ecclesiastical affairs extends to all the King’s dominions (»), and 
while in the case of a settled colony acquired by conquest or treaty 
the terms of cession might involve the exercise of the prerogative 
in support of some already established church (<>), in a newly settled 
colony in which there exists no church established by law, nor any 
independent legislature, the Crown may by an exercise of the 
royal prerogative, unless and until the exercise has been limited l)v 
statute, constitute a church which need not necessarily he in con- 
nection with the Church of England and need not he confined to 
those who profess to worship according to the principles of that 
Church. Where no church has in fact been estahlishetl or con- 
stituted in connection with the Church of England, the ecclesiastical 
law of the Church of England ceases to be applicable and the pre- 
sumption that it is binding on those who had while in England 
been subject to it ceases to apply (p). 

Where a church is organised in connection with the Church of 
England, or for the benefit of those who profess to worshi > according 
to the principles of that Church, it cannot form a comp ete branch 
of that Church capable of independent organisation until a bishop 
has been duly consecrated to minister over it{(y). The prerogative 
of the Crown extends, in all colonies which have not any established 
church and have not been granted an independent legislature, to 
the creation of bishoprics and other ecclesiastical offices and the 
appointment of bishops (r), but tliis power has never been 
universally exercised, and unless and until it was exercised the 
constitutional basis of the extension of the Church of England to 
the colony was provided, in the first instance, by the inclusion 
of express provisions in the grant or charter, in the case of a 
proprietary colony, or in the commission, in the case of a Crow n 


(n) Articles of Religion, 37. 

(o) In such cases where the church had been established in the full sense of 
the term before the date of acquisition the courts take judicial notice of the law 
of the church, but in all other respects all churches in the colonies, ijieludiug the 
Church of England, stand on the same footing ilirown v. Moutrenl {Cure etc.) 
(1874), L. R. 6 P. C. 157). 

(i>) “It cannot be said that any ecclesisastical tribunal or jurisdiction is 
required in any colony or settlement where there is no established churcli, and in 
the case of a settled colony the ecclesiastical law of England cannot for the 
same reason be treated as part of the law which the settlers carried with them 
from the mother country ” [Re Natal {Rishop) (1864), 3 Moo. P. C. C. (n. s.) 
Mg’ regard to the authority of R. v. Brampton {luhahitanU) 

1808), 10 East, 282, 288. the latter part of this statement should bo read as 
iu accordance with the former part to colonies where no chui'ch was 

established. ^ 

(^) The doctrine of the Church of England being that there are three orders 
0 miijisters, bishops, priests, and deacons, and that no man may presume to 
execute any of them except he be first called, tried, examined, and known to have 
c qualities as are requisite and be approved and admitted thereto b)* lawful 
auihonty, It 18 essential, before a branch of the Church ofEnglaud cau.be deemed 
uly constituted and to have an independent existence in any locality, that 
provision should be made for this purpose. Of late years a rule of practice has 

which missionary churches are not recognised as a branch of 
of England having an independent existence until they are capable 
IfiftRf ^ ^ separate province, and this does not take place until at 

M turee dioceses under separate bishops are prepared and sufficiently organised 
fr\ under an archbishop. 

^ V. Eton ColUge 1857), 8 E. & B. 610 
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colony. These provisions usually took the form of orders or 

directions for preaching the Word of God according to the rites and 

ceienionies of the Church of England (s), and such e.xpress pro- 

usions leceive, and so long as the colony remains without a 

legislature retain, their force by virtue of the authority delegated 
from the Crown. ^ 


Supply of 
ministers. 


Provision for 

episcopal 

supervision. 


Powers 
relating to 
consecration. 


ministers duly ordained according to the 
rites of the Church of England may either be derived from persons 
already ordained who are appointed to and accept a cure or are 
^\llllng to serve without express appointment in the colony, or from 
persons who are expressly ordained for that purpose. To provide 
101 tlie furtherance of the last-named means of supply the Arch- 
bishop of Canterbury or the Archbishop of York or the Bishop of 
London, or any bishop authorised by either of them, may admit to 
holy orders any person whom he shall find upon examination to be 
qualified for the purpose of serving any cure of souls or other 
spiritual function in the colonies or foreign possessions of the 
Crown, and a declaration of such purpose and a written engage- 
ment to perform the same is to be a sufficient title to orders (f). 

938. The necessity of episcopal supervision may either be met by 
bestowing jurisdiction in the particular locality on a bishop having 
alread}' a territorial juri.sdiction in England or elsewhere, or by the 
consecration of bishops for service in the colonies and the founda- 
tion of branches of the Church of England complete in themselves 
and capable of independent organisation. The different powers 
exercised by the Crown in relation to the consecration and appoint- 
ment of bishops for service in the colonies are affected in different 
ways by a subsequent grant of independent government to the 
colony, and it is therefore necessary to carefully distinguish these 
powers and to ascertain in the case of each independent organisation 
what powers were in fact exercised. 

939. By the laws of the realm no person can be consecrated 
to the office of a bishop without the King’s licence for his election 
to that office and the royal mandate under the Great Seal for his 


( 5 ) The Governor acted as ordinarj’ in so far as it was possible for a lajinan so 

to act. Thus, in V irginia the Governor was constituted ordinary and the advow* 

sons and right of presentation were subject to the laws of England, there being 
no express laws of that plantation made further concerning the same (Forsyth, 
Cases and Opinions on (i)onstitituonal Law, p. 42). The grant of Afarylend to 
Lord Baltimore gave him the advowsons of and power to erect and consecrate 
churches and such power as the Bishop of Durham had as Earl Palatine in the 
County Palatine, who was subject to the laws of England p. ^ 

Order in Council of Charles L, by which all British subjects abroad were placw 
under the care of the Bishop of London, does not appear to have been apph^^ 
the colonies, since in 1764 A.D. the jurisdiction of the Bishop of London in the 
colonies was still regarded as resting on the foot of custom and was stated not to be 
established nor exercised effectually. The Virginia Company were merely recom- 
mended to apply to the Bishop of Ijondon to assist in sending some clergy nf 
Church of England to reside in that colony. On the other hand, on the supposition 
that the Bishop of London had some jurisdiction, all instructions to Governors up 
to 1764 ordered them to give countenance to the Bishop of London’s jurisdiction 
{ihid., p. 45), and where rectors of parishes were appointed in Prince Ldwaru s 
Island by the parishioners pursuant to the colonial stat. (1802) 43 Geo. 3. c. ® 
bishop’s functions were conBiied to licensing the clerk, if not already licensed by 
the Bishop of London ^Forsvth, Cases and Opinions on Constitutional Law. p. ■54)' 
(<) Ordinations for Colonies Act, 1819 (59 Geo. 3, c. 60 ) ; see pp. o50, 553. 
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confirmation and consecration (h\ and every person so consecrated 
was required to take the oaths of allegiance and supremacy and of 

due obedience to the arclibishop (r). 

Except in so far as statutory provisions extend, the discretion of 
the Crown to give or withhold a mandate for consecration remains 
unaltered, and, excepting in cases where the power to ^ive such 
consent has been either expressly or impliedly transferred to some 
other authority, the necessity for it exists as well in the colonies as 
in England and Wales («’): and as consecration in accordance with 
the doctrines and ceremonies of the Church of England is an essen- 
tial to the capacity to exercise the spiritual functions of a bishop of 
that Church wherever the consecration takes place within the King’s 
dominions, the assent of the Crown, either express or implied, is 
required, and in order to prove that any consecration performed 
within the King’s dominions is valid there must be some evidence or 
presumption that such assent has expressly or impliedly been given, 

940 . The Crown is the source of all titles (.c), and, therefore, so 
far as the title of a bishop is concerned, it can bestow a title even of 

(») When the consecration takes place in Englaml of a bishop for service in 
the colonies, the usual coui*se where no statutory provisions apply ij^ for the 
archbishop to nominate the person to be consecrated and for the Secretary of 
State for tlie Colonies thereupon to advise Ilis Majesty to issue a mandate for 
the consecration (see Parliamentary Paper, 187^1, Cd. — 11., ]). ol ; 187.’L 

Vol. 48. p. 905). 

(v) It IS lawful for the Archbishop of Canterbury or the Archbishop of York 
in consecrating any person to the office of bishop for the ])urpose of exercising 
episcopal functions elsewhere than in England to dispense, if ho thinks fit, with 
the oath of due obedience to the archbishop (Colonial Clergy Act, 1874 (JE iS: 38 
Viet. c. 77), 6. 12) ; and it is now customary, when it is projiosed that tlie bislio]* 
should exercise his functions in a sphere under another metropolitan, for the 
oath of due obedience to that metropolitan to bo substituted and a declaration 
made of deference to the Archbishop of Canterbury, as approved by the 
Lambeth Conference of 1897. 

(«>) The Colonial Officehave held that such a mandate is necessary only where the 
bishop is consecrated in England (Parliamentary Paper, 1873, 259—11., p. 51 ; 
Vol. 48, p. 902), and accordingly a practice has prevailed of consecrating bishops 
ui the colonies without any licence or mandate from the Crown. The fact that the 
Crown does not dissent from this practice having been publicly stated in oflicial 
documents which are known toand recognised by theexecutive Goverumentsof the 
colonies is sufficient to render valid such consecrations so long as the practice 
U practice results in the anomaly that the bishops of a branch of 

e Church of England in a colony can without any express sanction from the 
rown consecrate a bishop to minister over any diocese, while the archbishops and 
the Church of England require express sanction, and in the practical 
< I culty that no opportunitj' arises of limiting the sphere of action of a bisho]) 
uaecrated in a colony so as not to conflict with the spiritual jurisdiction of 
S 11 4 effective opportunity would be afforded for avoiding 

^ ^°**?*®t if the above-mentioned rule of practice was varied and any 
thft ^ bishop in a colony required the consent of the representative of 

tlio n colony, such consent to be given in a self-governing colony on 

Eq 1 49) minister {Natal {Hishop) v. Gladstone (18ti6), L. R. 3 




™es Act, 1871 (34 & 35 Viet. c. 53), recites that no 
deflnf.>.if ^ honour or dignity derived from any see, province, or 

this rp law or from any cit)’, town, place, or territorj' within 

created, nor can any such see, province, diocese, or 
conf«r^,i .y created, nor can any pre-eminence or coercive power be 
The m • I under the authority and by the favour of Her Majesty. 

de8i[n»fi^ff niandate in these cases does not itself confer any territorial title, 

or jurisdiction. These were formerly provided for in Crown 
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Territorial 
limits of see. 


a teiTitorinl character, but neither the mandate for consecration 

nor the title bestows any territorial jurisdiction either of a spiritual 
or of a temporal character. 


941. The Crown has power, until such power is limited by 
statute or su 2 )erseded hy the grant of indeiiendent jjowers, to form 
dioceses or sees, hut such power must be exercised with due regard 
to the territorial limits of any jurisdiction, whether spiritual or 
temporal, already created by the exercise of tlie power of the Crown, 
or of any similar power exercised by any autliority by devolution 
from the Crown or established by any other jirocess and recognised 
1)}’ the law of the locality {y). 


Territorial 
limits of 
coercive 
jurisdiction. 


942. The Crown has power, until such power is limited by 
statute or suj^erseded by the grant of independent powers, to create 
ecclesiastical courts with jurisdiction of a directly coercive character, 
apiiointing such officers and making such rules for the administra- 
tion of justice in ecclesiastical causes as it pleases {z). 


colonies b}’ express provisions in the letters patent, which where there was an 
existing church varied the powers delegated by commission to the Governor by 
substituting for his power to collate to benefices a direction to present to the 
bishop, and are since the cessation of the issue of such letters patent provided 
for by the consensual agreement of tliose members of the Church of England 
who voluntarily submit themselves to the bishop’s jurisdiction (Parliamentary 
Paper, 1873, Cd. 259 — II., p. 51 ; Vol. 48, p. 902), reinforced if necessary by an 
ordinance or other legislative action. See also note (/<), p. 493, post. 

(y) Natal {llishop) v. Gladstone (1836), L. 11. 3 Eq. 1, 42. 

(z) See title Constitutional Law, Vol. VI., pp. 398, 426. The power which 
was expressly given by stat. (1558) 1 Eliz. c. 1, s. 8, to the Crown in all its 
doDiinions toassigu commissions to exercise ecclesiastical jurisdiction was repeals 
by stat. (1640) 16 Car. 1, c. 11, s. 3, but by the express words of s. 5 of this 
Act the provision that no new court should thenceforth be erected having the 
like powers as the said High Commission Court applied only to the realm of 
England and dominion of "Wales. This statute was explained by an Act pa^ed 
in 1661 for that purpose (stat. (1661) 13 Car. 2, c. 12), which enacted that 
nothing therein contained should hike away any ordinary power or authority 
from any archbishop, bi.shop, vicar-general, or other sjuritual or ecclesiastical judge 

e.xercising spiritual or ecclesiastical power or authority or jurisdiction by ain 
grant, licence, or commission of the King, or by any power or authority denyeU 
iromhim, but that they might proceed, determine, sanction, execute, and e.xcrcjse 
uilmannerqf ecclesiastical jui'isdiction and allcensuresandcoercionsappertaininij 
and belonging to the same in as ample manner and form as they might ha^e 
done before the said Act, and repealed 16 Car. 1, c. 11, “ excepting what 
concerns the High Commission Court or the new erection of some such i o 
court by commission,” and provided that nothing in the said Act (13 rj 
c. 12) “ should extend to revive or give force to the said branch 
statute (1 Eliz. c. 1, s. 18) mentioned in the said Act (11 Car. 1. c. H)* . i 

the said branch of the said statute made in the first year of Queen LlizuDe 
shall stand and be repealed ” (‘‘ unrepealed,” Euffhead) “as if this Act had 

been made.” Although stat. (1640) 16 Car. 1, c. 11, was thus repealed, thy inferenc 

from the express words of s. 5 remains good, namely, that the provision t a n 
new court should be erected applied only to England and Wides, and tha 
power of the Crown to create ecclesiastical courts in the colonies remains ^ , 
the colony is given independent powers. Accordingly the statement 
{Bisliop) (1864). 3 jVIoo. P. C. C. (N. s.) 115, 154) that “ there is no power in ^ 
Crown to create any new or additional ecclesiastical tribunal 9^ .1 ^ 

the clauses which purport to do so in the patent are simply void in law m ^ 
taken as applying only to colonies having independent powers an . 
based on the ground that the Crown stands in the same position m re ' 
such a colony as it does to the United Kingdom (Aa/a/ [iiisho 2 >j v. 
sup7'a). 
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943 . The Crown ns supreme governor of the Church of England 
has power by sanctioning the act of consecration to enable the exer- 
cise of pastoral or spiritual authority to be conferred as incidental 
to the office of a bishop of the Churcli of England (r/), provided tliat 
such sanction is not inconsistent with the authority given by any 
similar sanction or otherwise already lawfully existing. In the 
ceremony of consecration it is implied that the l)ishop to be conse- 
crated has been chosen bishop of a particular church and see and 
owes due reverence and obedience to some metropolitical church, 
and that although the office and work of a bisliop may be exercised 
in the Church of God without any local limitation, yet the power to 
correct and punish such as be umpuet, disobedient, and criminous 
is to be exercised within liis diocese and according to such authority 
as is committed to him by the Ordinance of the Uealin (/>). 

As any person adhering to the Church of Englaml accepts the 
supreme authority of the Grown, tlie acceptance of the pastoral or 
spiritual authority so conferred is implied from adherence to the 
Church, and effect will be given to the proper exercise of such 
authority on a consensual basis (c). 

944 . By the exercise of any or all of the above powers of the 
Crown (d), or by an Act of Parliament (c), the Church of England 


(a) He Natal {Bishop) (1864), 3 Moo. P. G. C. (N. S.) llo, 154 ; Xatnl {Bishop) 
V. Gladstone (1R66), L. R. 3 Eq. 1, 29. 
ib) Form of Consecrating an Archbishop or Bisliop. 

(c) Natal {Bishop) v. Gladstone, supra, at pp. 39—41. The more fact that a 
bishop has recommended a certain por.son to the Crown for appointment as 
chaplain to a district within his diocese does not give him any jurisdiction to 
hold an inquiry as to the fitness of such person for the ])ost, and when such an 
inquiry has been held the Privy Council will not entertain an ap])eal from any 
ending arrived at ( H ard v. Mauritius {Bishop) (1906), 23 T. L. U. 52). 

(d) Consequent on the decision in Re Natal {Bishop), supra, the Imperial 
Government determined to issue no more letters patent creating ejiiscopal sees, 
&nd wherever throughout British dominions it has been found practicable to 
carry out the principle of religious equality by the disestablishmont of churches 
previously placed by law on a footing of preference, and by refraining from any 
e.xercise of the prerogative for the creation of ecclesiastical odicos or the appoint- 
inent to vacant bishoprics, this has since been done (Todd, Parliamontary 
Government in the British Colonies, 2nd ed., p. 409). 

in 1869 and subsequent years the Imperial Government notified the Governors 
1“ the West Indies, Gibraltar, Australia, Mauritius, and elsewhere 
i* ^^^tention to enforce the same principle, notwithstanding that it might 
0 have been sought after. Tims, in Jamaica State endowments have been 
n irely ^thdrawn, while in Trinidad, Barbados, British Guiana, the Cape, 
^ngos, Gibraltar, and Mauritius the Government have acquiesced in their reten- 
ion, provided that the endowment should be distributed equally amongst all 

'lining to receive them. This policy is strictly adhered to, and 
tin 1 .^^ connection in any colony conferring a preference over other denomina- 

1873 the allowance granted under the Consular Advances 
diii/»k 4i c. 87), in aid of chaplains at consular stations abroad was 

Cevlft policy of withdrawing State grants was applied to 

of l7Qr Butch Church protested because of the treaty of capitulation 

that ’ but the law officers advised that the Imperial policy must prevail and 
all ti ^ P^^^oular article could not be deemed binding on the Government for 
I circumstances. Similar action was bikeii in Labuan and the 

latter case was reversed in response to tlio 
Legislative Council (Todd, Parliamentary Government 

anada by the Clergy Endowments (Canada) Act, 1791 (31 Geo. 3, c. 31), 


Skct. 7. 

The Church 
of England 
in Colonies 
etc. 


Limits of 

spiritual 

jurisilietion. 


Formation of 
a brancli of 
tlie Clmrch 
of England. 


492 


Ecclesiastical Law. 


The Chnrrh oiganised, assisted, or established in any colony or depen- 

of England has not received independent powers, and the result 

in Colonies ^r\ or establishment may be that that portion of 

etc. 1 ® thurch of England which is within the particular colony may 

)ecome a branch capable of an independent existence so far as 

organisation is concerned. 

In so far as these powers do not extend or are not exercised it 
devolves upon the Anglican Communion in each colony, with the 
assistance of tlie societies formed for that purpose, to take such 
steps as are required for securing effective episcopal organisation, 
and for clothing any church synod or ecclesiastical court with the 
necessary powers on a consensual i»asis, so that the exercise of those 
powers may be enforced by the ordinary courts of law (/). 

Sub-SeC'I’. 2 . — In Seff-yoverning Colonies. 

felLpoveTninp coloiiy receives a grant of a representative 

colony, I'epresentative and responsible legislature the Crown ceases to 

have^ any prerogative power to create any new or additional eccle- 
siastical tribunal or jurisdiction capable of enforcing decisions 
without recourse to the ordinaiy courts of law, unless such power 
is exiiressly reserved (g), and any such new or additional tribunal 
or jurisdiction can only be created by an Act passed by the colonial 
legislature. The change which thus takes place does not affect any 
tribunal or jurisdiction already established, nor does it affect the 
identity of any church already existing in the colony, nor the limits 

the Church of England was practically established and the “Protestant clergy” 

T\ ere endowed by grants of land for their support, but Presbyterians and other 
non-episcopal communions claimed equal rights, both civil and religious, in the 
colonies, and the words “ a Protestant clergy ” in the principal enabling statute 
\\ 6 r 0 held by a UDuininoiis opinion of tlie judges given in the House of I/>r<ls 
in 18-10 to include other clergy than those of the Church of England (Mirror of 
1 arJiament, May, 18-10), This decision was followed by statutorv provisions* 
removing the connection between the Church of England and the State in most 
of the colonies in which it had leen established by statute (see stat. (18-10) 

8 & -1 Aict. c. 78; stat. (1853) 16 & 17 Viet. c. 21; and the principle of 
Gisestublishmeiit and disendowment was afterwards enforced in other British 
colonies ; but the following Acts are still in force : — An Act providing for the 
division of the diocese of Quebec, stat. (1852) 15 & 16 Viet. c. 53; an Act to 
ijmovo doubts as to the constitution of the Bishopric of Christchurch. Xew 
Zealand, and to enable Iler Majesty to constitute such bishopric and to sub- 
divide the diocese, stat. (1852) 15 & 16 Viet. c. 88. In Canada in 1874 the 
question arose whether a provincial Act passed by the Legislature of Ontano 
uniting certain churches in that province could affect property outside the 
province, and it was held that the Act was not ultra vires, but that the provisions 
purporting to deal with property' outside the province were ultra 
inoperative, but capable of being cured by legislation in the other proving. 
Quebec, and that this removed all ground of objection to the legality of the 
statute and to the agi*eement between the churches based thereon. I^, 
the necessary Acts were passed by Quebec, and it was held that although the 
churches concerned existed in more than one province, yet the Dommioo 
Legislature had no right to interfere {Dobie v. Presbi/terian Funds Board (1880 , 
Doutre, Constitution of Canada, pp. 247 — 265). In Austrah'a the Common- 
wealthcannot make any law for establishing or prohibiting any rehgi‘'B 
(Commonwealth of AustraliaAct, 1900 (63 & 04 Viet. c. 121, s. 116). 

(/) -Vs to the powers of ^mods of colonial churches, see Lang 
(1862), 15 Moo. P. C. C. 389 ; Longy. Cape Tou.*?! (^wAty) (1863). 1 Moo. 

(n. S.) 411 ; Murray v. Burgers (1866), 4 Moo. P. C. C. (X. S.) 250. 

(^) See title Cokstitutioj^al Law, Yol. VI.. p. 426. 
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of any dioceses, nor the functions and powers of any olhcers of any 
church(/0- la so far as the Church of England or any other 
church was established by law before the change it reniains 
established by law after the change, unless and until express legis- 
lative enactment, or unanimous consensual contract, or the fide 
exercise of some power reserved in the system of organisation of 
the church, brings about an alteration. The change to self-govern- 
ment does not affect either the past or the future exercise of any of 
the other powers of the Crown enumerated ai)Ove (i)» and after the 
grant of self-government, as before it, the principle of the supremacy 
of the Crown in all causes, ecclesiastical as well as civil, prevails (_/), 
and is necessarily accepted by all members of the t hurch of 
England as such, and is therefore binding on them on a consensual 
basis, whether the Church of England in the particular colony is 
or is not established (/i). A branch of the Church of England 
established or organised on a consensual basis in a colony can, 
without losing its connection with the Church of England, accept 
such changes of organisation as are rendered necessary by the 
change of the form of government or by legislative enactments in 
the colony, or are bond Jide made pursuant to powers reserved in its 
own system of organisation, provided that it adheres to a declaration 
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(A) But such powers may cease on a failure in the succession to the ollice. In 
1873 the Privy Council reported that, on the presumption that having regard to 
the decisions of the Judicial C»)mmittee as to the Colonso case tlio Crown would 
not appoint by letters patent any successor to tho then Bishop of Natal, the 
legal succession to the bishopric would fail on Dr. Colonso ceasing to be bishop, 
and that the vesting of tho property of the bishopric in trustee.^ so as to ])er- 
petuate the trust should be provided for by an Act of the colonial legislature, 
and this report was approved (Parliamentary Paper, 187-1, Cd. 979, Vol. 41, 
p.o). 

In the case of South Australia the legislature refused to pass an Act for the 
^corporation of the members of the Church of England there. Thereupon the 
Bishop of Adelaide agreed to vest any property held by him in the dean and 
CMjiter of the diocese of Adelaide, incorporated under a local Act, upon trusts 
which provided that the successors to the bishop should be canonicall)' confirmed 
' V according to the usages of the Church of England and that they 

should sign a declaration to maintain, and as far as may be cause to bo maintained, 
>n all churches and congregations subject to their pastoral authority tho 
r u ^nd sacraments of Christ as the Lord has commanded and the Church 
0 England by law established receives the same, together with tho Book of 
ommon Prayer and all the canonical scriptures as they are received and used 
Church (Parliamentary Paper, 1874, Cd. 979, Vol. 44, p. 7j). 

(*) _ihe jurisdiction of the Crown to hear cases on appeal is, however, in fact 
exercised by way of appeal from the ordinary courts of law and not by way of 
ppoal to tho Crown as supreme in ecclesiastical affairs. See title Constitu- 

Vol. VI., p. 402. 

thn 1 • formally enunciated in the oaths required to be taken in 

IfimT governor or other chief magistrate and the members of the 

e^iature (Parliamentary Paper, 1866, Vol. 50, p. 525; Todd, Parliamentary 

Colonies, 2nd. ed., p. 420). . 

® no^revent a church from declaring as part of its constitution, 
ita mo West Australia has done, that no recourse shall bo had by 

1 ^“y of law, but it does preclude a church from being 

thfr^n f f i*' connection with tho Church of England if a fundamental part of 
valiii* church is declared to be that it will not recognise the 

App ^^0 King’s courts [Merriman v. ]Villiama (1882), 7 
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Tli'chich hJ!! doctrines and tenets which is in fundamental agreement with 

hiSes such declaration, but if a substantial element 

etc introduced in the constitution of a colonial church 

wlucli IS not merely incidental hut conflicts with a substantial 

element in the constitution of the Church of England, the connec- 
tion with the Church of England as by law established is annulled, 
notwithstanding the affirmation in general terms of adherence to 
the faith and doctrine of that Church (/). Such a breach of con- 
nection does not necessarily preclude a continuance of inter- 
communion, provided no fundamental point of doctrine is 
involved (ni). 


\ Uhams (1882), 7 App. Cas. 484, P. C. The diocesan synod 
as the hasis of the organisation of a colonial church was instituted at Toronto 
and Mejbourne in 18ol. at Adelaide in 1855, at Cape Town in 1830, at Auckliind 

Sydney in 1800, and in Colombo in 1885. Synods are now 
e>tabnshea at the creation of every new see, and dioceses have in most cases 
been pioiiped together in provinces, and provincial Bynods have been instituted 
m ^e\v Zealaiul in 1859, in Canada in 1861, iu New South Wales in 1866, in 
Smith Alrica in 1870, m Knpertsland in 1875, and in the "West Indies in 18fJ. 
w bile general synods rejuesenting both provinces and independent bishoprics 
^\eie created in Australia and Tasmania in 1872, and in the Dominion of 
Canada in 189d (Iteport of Joint Committee of Convocation of Canterbury on 
position of the laity, 29th April, 1902^ The basis of represenbition in diocesan 
Synods IS the parish, the incuiiibeut sitting ex ofUcw imd other represeiitativcB 
being elected. ^ ^ 

Such a synod, within the limits fixed by the constitution agreed on, has 
power to make rules for the regulation and discipline of the particular church. 
Ihe constitution invariably provides that the choice of a new bishop by direct 
election or delegation lies with the diocesan synod (with provision in most 
cases for coiitinnation by the metropolitan and the bishops of the province), 
and usually provides for the appointment of standing committees of clergy and 
laity to act as councils of the bishops, limited so as not to interfere with the 
pertominiice of distinctively episcopal functions, and also for committees of 
tilers, which under episcopal ]iresidency have power to determine questions 
relating to ecclesiastical offences. The constitution usually contains a specific 
declaration of piinciples and doctrines, which cannot be changed, designed to 
secure fundamental agreement with the principles and doctrines of the Church 
of Lngland, and such declaration is now based on the resolution commonly 
culled the Lambeth quadrilateral ; see note (it), p. 485, ante. 

Whereby such a declaration accepted on a consensual basis os an unalterable 
part of tlie constitution of the church the particular church is brought into 
agreeinent with the principles and doctrines of the Church of England, such 
alterations of an incidental character as are rendered necessary by the law of 
the locality or result from a bond Jide exercise of powers reserved in the con- 
stitution will not necessarily involve a breach of connection with the Church of 
Lngland {M^mman v. WHUams, supra, at p. 510). Where an alteration w 
jirojiosed which is not within any powers expressly provided by the consti- 
tution it can only be effectively carried out with the unanimous consent of 
the members of the church, and accordingly where it has appeared desirable to 
found a new and independent diocese out of a portion of the area includec 
within the constitution of an existing church, the constitution of such new 
diocese has been postponed until delegates representing all the members o 
the existing church have consented to the proposal. 

W here, as in some cases, the constitution framed by consent has been given 
statutory recognition by being inserted in the schedule of an Act of Parliameti 
any subsequent modification will also require statutory sanction. 

(wj) See p. 365, ante; Colonial Clergv Act, 1874 (37 & 3» Viet. c. 77\ s- 
Natal {B.shvp) y. Gladstone (I^eG), L. H. 3 Eq. 1. 47. The Church of bouttt 
Africa remains in communion with the Church of England notwithstanding t 
breach of connection affirmed by the decision in Afrrriman v. iniiiams, supra. 
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946. A religious establishment is maintained in India for which 
provision is made out of the Indian revenues partly by statutory 
authority and partly under the authority of the (Tovernmeiit of 
India acting under the sanction of the Secretary of Stale for India 
in Council («). Provision has been made for the maintenance and 
support of the Church of England by royal letters patent issued 
in accordance with the provisions of statutes which imposed on the 
directors of the East India Company the duty of paying the salaries 
of three bishops and three archdeacons as soon as these ollices had 
been created and tilled by the Crown. The letters patent thus issued 
in the first instance erected one bishopric for the whole of the 
British territories in the East Indies and other parts within the 
Company’s charter, and one arcluleaconry for the presidency of 
Fort William, one for the presidency of St. George, and one for the 
presidency of Bombay (o), and subsequently erected bishoprics of 
Madras and Bombay, subordinate and subject to the Bishop of 
Calcutta, who is Metropolitan in India subject to the general 
supervision and revision of the Archbishop of Canterbury for the 
time being, and to whom the Bishops of Madras and Bombay at 
the time of their consecration take the oath of due obedience. 
Each bishop can only exercise such ecclesiastical jurisdiction and 
episcopal functions for the administering of holy ceremonies and 
for the superintendence and good government of the ministers of 
the church establishment within his jurisdiction as were limited 
to him by the letters patent (p). 


(n) Matters relating to this roligious establishment are dealt with in Iinlia by 

an ecclpBiastical department the work of which is shaioci between the suj)ieiuo 

the local Governments. Tliis establishment, which is not now conlinod to 

tee Church of En|>land, isa development of the duty imposed on the Mast India 

Company by their charters to maintain one minister in every garrison an<l 

superior factory and to take a chaplain on every ship above o(K) tons. The 

charters also provided that no minister should be sent to the Kast Indies unless 

approved by the Archbishop of Canterbury or the Bishop of London. (Charter 

gmnt^ by William HI. to the East India Company, dated September 5, 1U08.) 

( 0 ) Last India Company Act, 1813 (53 Geo. 3, c. 155), ss. 49, 51, 52; 

Uovemment of India Act, 1833 (3 & 4 Will. 4, c. 85), ss. 89, 92, 93, 94. Power 

been expressly given by these Acts to vary the territorial jurisdiction of 

0 bi^ops, it was considered so doubtful whether the Crown had power to 

patent that the law officers ailvised that an Act 

ug t to be passed for the purpose (Forsj’th, Cases and Opinion.s on Constitu- 
tional Law, pp. 62 . 63). i V J , u 

(l>) Government of India Act, 1833 (3 & 4 Will. 4, c. 85), ss. 92, 93. These 

ntB* extended so as to allow anyone who exercises or has exercised the 

ce of Bishop of Calcutta, Madras, or Bombay, upon the reejue^t and by com- 

^ and seal of a bishop of any diocese in England or 

orrl consent in writing of the archbishop over such diocose, to 

oiiiain anv Tl^^rQnna j. .1 diocese 

(Colonial 


writing of the archbishop 
persons presented under the direction of the bishop of sue 
all other functions of a bishop within such diocese 


(15 & 16 Viet. c. 52), 8. 1). The Colonial Clergy Act, 1 n 74 
Act iRi'i 8* 13, provides that nothing in the East India Company 
c. 85l nr ■ ^ tb® Government of India Act, 1833 (3 & 4 Will. 4, 

auv liftrRn^ letters patent issued as mentioned in the said Acts, shall prevent 
cpiflfLniil ? i- bishop of any diocese in Imlia from performing 

or extending to the exorcise of jurisdiction in any diocese 

recoivetl ^ fbocese at the request of the bisliop thereof. The supnme courts 
unaer their charters (see Charter dated 2Gth March, 1774, and note 
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EccLiisrASTicAL Law. 


Sect. 


The Church , fn *1 f 'ver by patent under the Great Seal to assign 

of England ‘ respective dioceses and to vary those limits from tiL 

in Colonies tX ^ ” any person under the degree of a bishop resident 

in India is appointed to either of the bishoprics the Crown may by 

patent require the Archbishop of Canterbury to issue a commission 

to I'le two remaining bishops to consecrate such person to tlieotiice 
of bishop (r). 


etc. 

Limits of 
dioceses. 


Additional 

bishoi»rics. 


Government 

chajilains. 


In addition to the bishoprics thus established the Secretary of 

I a e 01 India appoints bishoj^s to other dioceses ( 5 ), and in some 

cases additional bishoprics have been endowed by the voluntary 

achon of the Colonial Bishoprics Fund (f). The functions and 

teiiitoiial limits of the sees of these bishops have been defined in 

some cases by letters patent constituting the see and in other 
cases by agreement. 

Government cha[)lains are also appointed by the Secretary of 

btate, and under his sanction allowances are granted to other 

clergymen to provide the ministrations of religion to British- 

horn subjects of the Crown, and especially to soldiers and their 
tamihes («)• 


thereon in Belchamliers. Rules and Orders, pp. 11. 12) jurisdiction to administer 
ecclesiastical law as then exercised in the diocese of London so far as the 
eii cunis a nces and occasions of the provinces and peoples should admit or require, 
an o proceed ni all causes appertaining to the ecclesiastical court against 
isriiisn subjects. Ihis junsdiction so far as it was purely ecclesiastical was 
lepea c(i when the supremo courts were abolished and the high courts were 
e> a ished, but the High Court still issues special marriage licences authorising 
c ap ains on the establishment to perfoim the ceremony between the parties 
named, excepting that from and after the creation of the different bishoprics 

England ^ licences to chaplains of the Church of 


(y) GoverDmeiit of India Act, 1833 (3 & 4 Will, i, c. 85), e. 93. Australia and 
New Zealand were separated from the diocese of Calcutta in 1836. The Straits 

“Is from the diocese of Calcutta by stat. (1869) 32 & 33 
\ JCt. c. S8. and by an Order m Council of 8th October, 1869, were annexed to the 
diocese of Labuaii (Parliamentary Paper, 1 882, Cd. 3228, p. 61 , Vol. 46, p. 637). 

(r) Oovornment of India Act, 1833 (3 & 4 WiU. 4, c. 8o), s. 99. Allowances 
of stated amounts for the Bishops and Archdeacons of Calcutta, Bombay, and 
Madras were provided for by statute, but these are all now open to review from 
time to time by the Secretary’ of State for India. Provision is also made by the 
Indian Bishops Act 1842 (5 & 6 Viet. c. 119), and by statute for furlough 
aUowances, and by the Indian Bishops Act, 1871 (34 & 35 Viet. c. 62), for leave 

Vic*t c Ts or medical certificate ; see also stat. (1874) 37 & 38 

(s) A bishop so appointed derives no authority from any statute, and his status 
legarded as a servant of the Government is rather that of a superintending 
chaplain. The appointments are made by patent, as in the cases of Rangoon. 
Lahore, Lucknow, and Nagpur, or by letters of licence to the Archbishop of 
(.anterbiiry to consecrate, as in the case of Travancore and Cochin, which was 
regarded as a foreign country, 

• Colombo was formed in 1845, the sees of Lahore and lUngoon 

m 18 4 the see of Travancore and Cochin in 1879, and Chota Nagpur in 1S90. 
In 1893 the Bishop of Lucknow received by commission from the Bishop oi 
Calcutta charge of the Noilh-West Provinces, and by patent from the Crown 
charge of Oudh, which had been added to British India since the formation of 

Calcutta. The see of Tinnevelly and Madura was constituted m 

1896, 

M This provision is made not only for Anglicans, but also for Presbyteri^* 
Wealeyane, and Boman Catholics. The Government of India Act, 1833 (3 & 
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Sub-Sect. 4. — In Foreign Parts. 

947. The doctrine of the Church of England that the supreme 
government of all estates, whether ecclesiastical or civil, appertains 
to the sovereign power, applies not only to the power of the Crown 
within the dominions of the Crown, but also to the supreme govern- 
ment of a foreign State within that State, and accordingly the direct 
application of the supremacy of the King is expressly limited to the 
realm and his other dominions (r), and in territories subject to a 
different sovereign power the doctrine has no application, either 
direct or indirect, which would interfere with the exercise of the 
supreme authority of that power. 

In places outside the King’s dominions where the ministrations 
of God’s Word and of the sacraments according to the liturgy of 
the Church of England are not forbidden, persons desirous of 
receiving those ministrations may form any organisation which is 
permitted by the law of the locality for that purpose, and may avail 
themselves of the existence and co-operation not only of organisa- 
tions and societies expressly associated with the Church of England, 
but also of the sovereign power having supreme authority in the 
locality, and of other churches in communion with the Church of 
England, provided such assistance and co-operation do not involve 
dissociation from the Church of England as by law established 
in England (jr). 

^ 948. A priest of the Church of England, while expressly autho- 
rised to preach the Word of God and to minister the sacraments in 
the congregation where he shall be lawfully appointed, is at tlie 
same time ordained for the office and work of a priest in the Church 
of God without any limitation (x), and he is therefore justified in 
carrying on his work as a priest in any congregation which accepts 
his ministrations and is not under the jurisdiction of any duly 
appointed bishop without any express appointment thereto, pro- 
vided that his so doing is consistent with due obedience to his 
ordinary and other chief ministers to whom is committed the 
government oyer him and with due diligence in serving the cure, 
I any, committed specially to his charge, and that he has at his 

G? complied w'ith the canonical requirements in respect 

tne title of such as are to be made ministers (a). 


.Provided that two of the chaplains in each of the 
the uiust be ministers of the Church of Scotland and that nothing in 

coromunJf ° grants being made to any other sect, persuasion, or 

worahin Ctostians for instruction or for the maintenance of places of 
of tho Olin ^ the nomination and appointment of chaplains 

bishon nf a "“SfO'Od require that candidates shall be approved by the 

csUbliabmo , Candidates for appointment to the Church of Scotland 

Indian Church^^^** recommended by the General Assembly’s Committee on 

^^dcles of Religion, 37, 

ngreemenf^J^? to be given to and derived from churches in essential 

Lambeth Chui'ch of England in other countries, see the Report of the 

PP‘ 169-182. 


H-b-— XI. 
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949. The Bishop of London, or any other bishop appointed by 
him, has power to admit to holy orders subjects or citizens of 
countries out of His Majesty’s dominions, without their taking the 
oatli of allegiance, for the purpose of ministering to persons inhabit- 
ing and residing in such countries who profess the public worship 
of God according to the liturgy of the Church of England and 
desire that the Word of God and the sacraments shall continue to 
be ministered to them according to that liturgy by subjects or 
citizens ordained according to the form of ordination in the Church 
of England (b). 


950. In order to meet the needs of citizens of foreign countries 
residing abroad who profess the worship of God according to the prin- 
ciples of the Church of England, and w'ho,for the purpose of providing 
a regular succession of ministers for the service of their church, are 
desirous of having citizens of those countries consecrated bishops, 
provision has been made that, without any licence or mandate for 
election having been obtained, the Archbishops of Canterbury and 
York, together with such other bishops as they call to their 
assistance, under His Majesty’s licence naming the person to be 
consecrated may consecrate British subjects or the subjects of any 
foreign State to be bishops in any foreign country without requiring 
such of them as may be subjects of a foreign State to take the oaths 
of allegiance and supremacy and the oath of due obedience to the 

archbishop (c). Bishops so consecrated may exercise, within such 

limits as may from time to time be assigned for that purpose m 
such foreign countries by His Majesty, spiritual jurisdiction over 
the ministers of British congregations of the Church of England, 
and over such other Protestant congregations as may be desirous of 
placing themselves under his or their authority (rf), and the name 
of the church in which the bishop is ai)pointed is certified to each 
bishop by the archbishop who consecrates him (c). Tljis is th 0 
procedure followed where no part of the bishop’s jurisdiction is 
within the realm (/■). In other cases a bishop having a diocese 


(b) Ordiuation of Aliens Act, 1784 (24 Geo. 3, sees. 2, c. 351. , 

(c) Bishops in Foreign Countries Act, 1841 (5 Yict. c. 6). This Act, 

called the Jerusalem Bishopric Act, was passed in order to laciiita 
appointment of a bishop in Jerusalem, for which an endowment was ^ 

by agreement between the Queen of England and the King of 

powers given by the Act have been used in relation to the 
bishops for service entirely in foreign parts, and the licence for 
specifies the tenitorial limits of the jurisdiction. If it becomes desirable 
these territoiial limits while the see is full, a fresh warrant specifying tn 
limits of the jurisdiction is issued under s. 2 of the Act. 

(d) Ilnd., s. 2. . I'fh the 

{e) Ibid., s. 5. I\*hen a bishop is consecrated by the 

intent that he shall exercise the episcopal office in one of His Majestv 
sions abroad, but no particular possession or territory is mention . , ^ 

licence, it is usual for the Archbishop of Canterbury to issue j any 

commission assigning a sphere of action, but the bishop is not entitle 
territorial designation nor to be addressed as Lord Bishop, in s f.ygjjce, 
bishops commonly adopt a territorial designation for convenient o ^ 
but this is not officially recognised, and the bishop should Iw es 
the Eight Eeverend Bishop (Parliamentary Paper, Cd. 1882, » 

Yol. 46, p. 638). . , , V. Ustvled 

{/) Where no part of a bishop’s jurisdiction is within the realm 
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within a colony or dependency is given a sinritual sphere outside 
the colony with the approval of the Crown, and this may be done 
by a commission from the Archbishop of Canterbury naming the 
additional jurisdiction ((/). AYhen a bishop already consecrated is 
appointed to serve in a foreign country, any territorial limitations 
of his jurisdiction are defined by warrant from the Crown if he has 
been consecrated under the Jerusalem Bishopric Act (//), or if not 
so consecrated, then by the Archbishop of Canterbury with the 
consent of the Crowm and in consultation with the society or body 
providing the endowment when submitting the appointment to the 
Archbishop of Canterbury for his approval. 

In^ some cases the representatives of existing churches of the 
Anglican Communion in a foreign country have entered into an 
agreement for the formation of one church out of the existing 
bodies (i), but a church so formed has no legal basis be^mnd that 
which is derived from the agreement and such sanction as is given 
by the laws of the particular country. 


Part III. — Ecclesiastical Courts. 


Sect. 1. — 0 rigin and llUtorij. 


Sub-Sect. 1 . — CourU tn Pye-Nonmn Times. 

951. Previously to the Norman Conquest the principal civil and 

ecclesiastical court in each county in England was the county 

court, which was of great power and dignity and was held twice a 

year. In it the bishop of the diocese and the alderman or, in 

is absence, the sheriff of the county, sat as presidents, and had 

cognisance over all ecclesiastical and civil causes and controversies 
arising m the county («). 

hundred of the county a minor court 

til K* u court, in which the lord of the hundred and 

6 isnop or archdeacon presided. These courts w’ere held more 


’ll.- * the part of his juri-s 

within the realm he is styled Bishop of 

^ W/ OOUrSfl XOtiO 1 A/\/> ^_T A 


Where the part of his jurisdiction from which he derives 


Konff vBat> ^^se was followed in 1906, when the Bishop of Victoria, Ilong 
a\ZT that colony. 

y ?®®“‘«.Wonp.498, a«(e. 

^ureVof Japan with a title meaning “ The Holy Catholic 

the four formed on the basis of an agreoment between 

workinu American bishops of the Anglican Communion 

synod. ^ Thn Provided with a constitution and canons and a triennial 

the Andiran representative clergy and laymen of churches of 

•^pril 1900 ATI iu China have also agreed at a conference held in 

<^ed hr a constitution of a church of the Anglican Communion to be 

referrcrfl Holy Catholic Church of China,” which has 

the UnikAfi Q* i ^uthonties of the Church of England, the Episcopal Church 
^snetion. wes, and the Church of England in Canada for provisional 


'teS Latm II!’ 


xxxii. : 3 Bl. Com. 61 


pp. 3 1 ff eeq. 
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Ecclesiastical Law. 


Sect. 1. 

Origin and 
Histoiy. 

Appeal. 


frequently, and had cognisance of ecclesiastical as well as civil 
causes arising within the hundred (b). 

From these courts there appears to have been an appeal to the 
King in his court of nobles (c). 


Sub-Sect. 2, — Courts after the Conquest. 


Separation of 
civil and 
ecclesiastical 
courts. 


952. During the earlier years of his reign William 1. established 
and confirmed the laws of Edward the Confessor and of his other 
predecessors as binding throughout England. He also recog- 
nised the validity of the decisions and proceedings of the county 
courts and hundred courts, subject to an appeal to the KiDg(d). 
But about the year 1085, William, by a charter made in a 
common council of the chief men of the kingdom, separated 
the ecclesiastical courts (t*) from the civil courts, and prohibited the 
bishops from sitting as judges and the clergy from being suitors in 
the civil courts, and ordered all ecclesiastical causes to be tried in 
Church courts (/). The courts of the archdeacons, bishops, and 
archbishops date from this period (f/). 


Appeals to 

Kome 

prohibited. 


953. Appeals from the ecclesiastical courts to Borne were first 
recognised in the reign of Stephen {h). But in 1164 the Constitu- 
tions of Clarendon prescribed that appeals from the archdeacon 
ought to proceed to the bishop, and from the bishop to the arch- 
bishop, and, in case of the archbishop failing to give justice, recourse 
must last of all be had to the King, so that by his precept the 
controversy might be ended in the court of the archbishop, and so 
that it ought not to proceed further without the assent of the 
King((). This course of appeal was re-enacted at the Beformation 
in 1532, and again in the following year*, when appeals to Eome 
were finally prohibited, and it was laid down that for lack of justice 
in the court of an archbishop the parties aggrieved might appeal to 
the King in his court of Chancery, and that in all other cases, 
where an appeal had formerly been made to Eome, it should 
thenceforth be made to the King in Chancery (/c). 


(6) Burn, Ecclesiastical Law, Vol. II., p. 31. 

(r) Ihiti.y Vol. I., p. o7 a. mi • t ♦ nf 

{(1) Freeraan, Norman Conquest. Vol. IV., pp. 324 et seq. This stat® 
things was temporarily revived by Ilenry I. (4 Co. Inst. 230; 3 Bl. Com* w;. 

(c) The ecclesiastical courts are also called spiritual courts ,, ’ 

1315 (9 Edw. 2, stat. 1), c. 6), or courts Christian (1 Bl. Com. 83 ; 3 131. ^ 

(/) Freeman, Norman Conquest, Vol. I\’'., pp. 391, 392 ; 3 *^'t' 

See Spelman, Concilia, Vol. II., p. 14, whereby it appears that ’ 

“ Communi Concilio, et Concilio Archiepiscoporum et episcoporum et a • 

et omnium principum regni,” instituted the courts for holding pleas o 

astical causes, to be separate and distinct from those courts that had jun ... 
of civil causes. For the original charter, see 4 Co. Inst 259 ; Wilkius, o 
Vol. I., pp. 368, 369 ; Bum, Ecclesiastical Law, Vol. II., p- 34. 

(g) 4 Co. Inst. 260 ; 3 Bl. Com. 64, 65. 

(4) Burn, Ecclesiastical Law, Vol. II., p. 36. 

(t) Constitutions of Clarendon, chap. viii. (Stubbs, Select Chai^rs, 1^ iq 
( 4) Stat. (1532) 24 Hen. 8, c. 12. ss. 3, 4 ; stat. (1533) 25 Hen ^ ^ 
S8. 4 — C ; Parham v. Templar (1820), 3 Phillim. 223, 241 rtseq. ^ the 

certain cases touching the King to the Upper House of the taken 

province given by stat. (1532) 24 Hen. 8, c. 12, s. 4, appears to have oee 
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SuB-SeCI’. 3. — Arrhiili'acviial Courts. 


954. Down to the middle of the seventeenth century the courts 
of the archdeacons (0 took a great part in the exercise of tlie 
jurisdiction of the ecclesiastical courts, and particularly as regards 
their disciplinary powers over the laity. In fact, down to that 
time it was usual to try causes in matters ecclesiastical arising 
within an archdeaconry in the archdeacon’s court (m). 

The archdeacons have been by custom generally entitled to 
appoint a person to preside for them in their courts, who is called 
the archdeacon’s official. Where the archdeacon was not entitled 


to appoint an official he presided in the court himself {»). 

Archidiaconal courts have now practically fallen into abeyance, 
owing in part to the withdrawal of many matters from the juris- 
diction of the ecclesiastical courts during the nineteenth century (o), 
and in part to the fact that the consistory court of the diocese had 
concurrent jurisdiction with the archdeacon’s court, and that 
appeals lay from the archdeacon’s court to the consistory court {}>). 
Consequently the promoter of a suit usually preferred to exercise 
his option of commencing his suit in the higher court, thereby 
saving the costs and delay of an appeal. 

The only judicial duty which an archdeacon or his official now 
performs is to try a lay church clerk, chapel clerk, or parish clerk 
charged with neglect or misbehaviour in his office, or with mis- 
conduct unfitting him to exercise the ofiice, and upon satisfactory 
evidence to suspend him, or to remove him from his office O/). 


Sub-Sect. 4.— C'ocr/ of Ddajaics. 

955. Until 1833 the Court of Delegates was the court for hearing 
appeals to the King in Chancery brought from an archbishop’s 
court for lack of justice in that court (/■)• It was so called because 
the judges in it sat by virtue of the King’s commission under the 



ik Gorham v. Kjde)- {liisho},) (1850), 5 Exch. 630). 

(i) As to archdeacons and their visitatorial and other functions, see Ayl. Par 
'^o el seq. ; and pp. 436 et seq., unit. 

(m) Chivarton v. Trudyeon (1620). 2 Roll. Rep. 150; 3 RL Com. 64 ; Burn 
Ecclesiastical Law, Vol. I., p. 97; Vol. II., p. 30 g ; Halo (Archdeacon) 
/A^ V 1 ®^^® iu Causes of Office against Churchwardens, pp. 77 tt seq. ; Hale 
\Archdoacon), Precedents in Criminal Causes, pp. 145 et seq. A faculty wae 
panted in the court of tho Archdeacon of Canterbury in 1794 (^>L Johns 
^/arr/afc(CA«rc/arar./e««)v.7'anW<tVm«*«(1794), 1 Hag. Con. 198). Thejunsdic- 
non of archdeacons was specially reserved by the Constitutions of Clarendon, 
ap. VI. (Stubbs, Select Charters,!). 132), and bj* the Ecclesiastical Commis- 
*7®^ Act, 1836 (6 & 7 Will. 4. c. 77), s. 19. 

f \ Q Par, 97, 99, IGl ; Burn, Kcclesiastical Law, VoL I., p. 07. 

+>i ^ A proceeding to compel a person to take upon himselJ 

ine omce of churchwarden could be instituted in the archidiaconal court {Adei, 
v. n«oto (1836,^ 1 Curt. 447). 

p 207 V. Battrman (1842), 3 Curt. 201, Sir IIerbekt Jexneu Fust, 

(9) Lecturers and IVish Clerks Act, 1844 (7 & 8 Viet. c. 59), s. 5. 
r) See p. 500, ante. ^ 
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great seal (a). It was superseded on the 1st of February. 1833, by 
tiie present system of appealing to the King in Council (i). 

bUB-SECT. 'ourt of lliyh Cummission, 

years 1558 and 1640 there existed a Court of 
Uigli Commission in causes ecclesiastical, with power to visit, 
le oim, ledress, order, correct, and amend all such errors, heresies, 
schisms, abuses, offences, contempts, and enormities whatsoever, as ' 
by any manner of spiritual power, authority, or jurisdiction could 

01 iniglit be lawfully reformed, ordered, redressed, corrected, 
restrained, or amended (c). 


Sub-Sect. 6. — A>IvocnUs. 

ecciesiastkal . ^^7’ hishops, as their duties increased, found it necessary 
courts. delegate their judicial and administrative powers to be executed 

by persons learned in the civil and canon law, under the names of 


(«) Burn, Ecclesiastical Law, Vol. I., p. 61 ; Vol. 11., p. HO. The Act for the 
submission of the Clergy (stat. (1563) 25 Hen, 8, c. 10) provided that upon all 
appeals from the court of an archbishop for lack of justice, a commission should 
be directed urjder the great seal to such persons as should be named by the 
Jving, like as iu case of appeal from the Admiral’s Court, to hear and definitively 
detei-mine such appeals and the causes and circinnstances concerning the same ; 
^^j^tiatsuch commissioners should have full power and authority so to hear 
and definitively determine the same, and that such judgment or sentence, as 
the commissioners should make and decree, in and upon any such appeal, should 
be good and effectual and definitive, and no further appeals should be had or 
made from the commissioners for the same {ibid., s. 4). 

The commissioners were usually some of the lords spiritual and temporal, 
and one or moro of the twelve judges, and one or more of the doctors of civil 
A ^ ^ N^otwithstanding the provision iu the above-mentioned 

Act of Henry ^ as to the finality of their judgments, a commission of 
review, on a petition to the King in Council, was sometimes granted under the 
great seal, appointing new judges, or adding more to the former judges, to 
revise, review, or rehear the cause where it was apprehended that they had been 
led in^ a material error {ibid., 67 ; Bum, Ecclesiastical Law, Vol. I., p. 62). 

(6) Irivy Council Appeals Act, 1832 (2 & 3 Will. 4, c. 92); see p. 511, 
post. ' 

(c) Stat. (1559) 1 Eliz. c. 1, a. 18 (Ruffhead’s edition) ; 4 Co. Inst. 324 ft seq. 
By stat. (1559) 1 Eliz. c. 1, s. 18 (Euffhend’s edition), the Queen and her 
successors were authorised to issue commissions by letters patent \mder the 
Great Seal of England to various persons, being natural bom British subjecto 
chosen by herself and her successors, as often and for so Jong a time as she and 
her successors should tliink meet and right for the purpose of exercising all 
manner of jurisdictions, privileges, and pre-eminences in any wise touching or 
concerning any spiiitual or ecclesiastical jurisdiction, within the realms of 
England and Ireland or any other of the Queen’s dominions, and with the 
mentioned in the text. These commissions, whether temporary’, and 
only for some particular occasion, or permanent, such as tnat which develops 
into the Court of High Commission, constituted during the reigns of Elizshet , 
James I., and Charles I. the regular mode in which the Royal supremacy in 
matters ecclesiastical was exercised, and enabled the Sovereign to govern the 
Church with the aid of the Privy Council alone, independently of I’arliamen • 
btat. (1640) 16 Car. 1, c. II, s. 3, repealed the enactment of stat. (1559) 1 Eh 2 . 
c. 1, which authorised the Court of High Commission ; and s. 5 enacted that no 
new court should be erected or ordained within the realm with the like poyer, 
j^sdiction, or authority as the High Commission Court. These provisions, 

abolishing that court, were confirmed by stat. (1661) 13 Car. 2, stat. 1, c. 1-. 
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official principal and vicar-general (d). This, and the necessity 
of qualifying for practice in the ecclesiastical courts, led to the 
formation of a society of civilians, or persons learned in the civil 
law who, after having taken the degree of doctor of laws in the 
Universities of Oxford or Cambridge, and having studied the canon 
and civil law for hve and latterly for three years, were admitted 
by the Archbishops of Canterbury to the Doctors’ Commons Ihir, 
and to practise as advocates in the ecclesiastical courts (c). _ Until 
1545, chancellors, registrars, and other officials of ecclesiastical 

courts were obliged to be in minor orders ( / ). 

In 1768 a roval charter was obtained, by which the then 
members of the Society of Advocates and their successors were 
incorporated as a college under the name and title of “ The College 
of Doctors of Law exercent in the Ecclesiastical and Admiralty 
Courts.” The dean of the arches for the time being was president 


2 ft sf'j. ; 
It was not 
civil law at 


(<0 Burn, Ecclesiastical Law, Vol. I., p. 2S9. Tho two otnces have boon 
usually combined and held by the chancellor of tho dioceso {ihuh JSee p. *112, 
ante). 

(e) Ayl. Par. 53 et eej. ; Burn, Ecclesiastical Law, Vol. I., pp 
Phillimore, International Law, Vol. L, Preface, ]>]>. xxv. ft seq. 
unusual for candidates for this Bar before their admission to stud} 
the University of Paris for two years, and afterwards tho canon law at tho 
University of Bologna for the eanio period. As to proctors, see note (7), pp. 515, 
51G, post. 

(/) In 1545 these offices wore thrown open to laymen, whether marnod or 
unmarried, provided they were doctors of civil law (stat. (1545) .17 lion. S, c. 17). 

The fact of the advocates being the only members of the English Bar who 
were conversant with the civil law led to their being admitted by the judge of 
the Admiralty Court as advocates in that court, and to tho Lord High^Admiral 
of England selecting a civilian to preside as judge in tho Admiralty Court and 
in the prize court in time of wav, and to his appointing a civilian be 
judge advocate-general for tho Crown in all admiralty and prize cases (3 Bl. Com. 
69, 108). 

Lord Campbell, in his Livesof the Lord Chancellors (Vol. I., p. 411), observes 
that success at the civilian Bar frequently led to promotion in Chvirch and btute. 
During the seventy years prior to tho reign of Henry VIII. four of the Arch- 
bishops of Canterbury — namely, Archbishop Kempe, Archbishop Stafford, Arch- 
Wshop Morton, and Archbishop Warhaiu — had been in largo practice at the 
Doctors’ Commons Bar ; and the first two had been Dean of the Arches (Hook, 
Lives of the Archbishops of Canterbury, Vol. V., pp. 134, 135, 192, 193, 389; 
Campbell, Lives of tho Lord Chancellors, Vol. I., pp. 411, 422). Down to tho 
reign of Elizabeth the advocates resided and practised at Amen Corner, close 
to bt. Paul’s Churchyard ; the Consistory Court of London being hold in the 
Uthodral of St. Paul’s. In 1567 some of the members of their body purchased 
a site on the opposite side of St. Paul’s, upon which they erected, at their own 
bouses for tho residence of the judges and advocates, and suitable buildings, 
which were known as Doctors* Commons, for tho ecclesiastical and admiralty 
wurts, in which these courts were held down to 1858. The property was vested 
m trustees subject to a proviso that, if their Bar was ever thrown open 01 
asolved, the college property was to be sold and divided equally amongst the 
a vocates of that day (Burn, Ecclesiastical Law, Vol. I., p. 5). 
n of James I., about the year 1604, members of the common law 

3 ?™g proposed in the House of Commons that they should be allowed to 
practiso in the ecclesiastical courts, the advocates petitioned tho King to authorise 
mo member of the Government to protect their interests. The King thereupon 
by royal charters to each of the Universities of Oxford and Cambridge 
n/il.1 • v wtuming two members to the House of Commons, and they were 

those charters to select such as were skilful in the Imperial 
“ws muirnore, International Law, Vol. I., Preface, pp. xxvii., xxvui.). 
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Sect. 1. 

Origin and 
Histoiy, 


Barristers 
and solicitors 


Early juris- 
diction of 
ecclesiastical 
courts. 


Ecclesiastical Law. 

the Com-t’fnf creation of the Court of Probate and 

euouit for Divorce and Matrimonial Causes in 1857 (/i) rower 

theh“chTrtpVrf their property and sun-Mder 

to tL I '‘"i accordingly in 1865 the property was sold 

pnnnilv 1 ’ Board of Works, and the purchase-money was 

equally divided among the existing members of the college. 

pppIpc- a barrister can practise in the 

ecclesiastica courts (1), and in 1877 solicitors were expressly 
empowered to do so (f) . i ^ 

Sub-Sect. 7. — J nrisdictimi. 

11 , ®‘^c|esiastieal courts, soon after their separation from 

1 exclusive jurisdiction over all offences 

mmi ed by clerks (m). But this claim was negatived in 1164 by 
. ^^.^o^sjiitutions of Clarendon («). The matters of ecclesiastical 
juiisc iction as recognised down to the nineteenth century were 

civil. Their criminal jurisdiction 
extended to all ofiences of the clergy and of churchwardens in con- 
nection ^^lth the duties of their office, and to those crimes or 
onences of the laity which by the laws of the realm were of 
ecclesiastical cognisance, such as heresy, adultery, incest, fornication, 
simony, brawding in church or churchyard (o), defamation (;?), and 
some others wherein their proceedings were Pro reformatione 
mo7um ctjivo salute anim(e(q). The civil causes committed to their 
cognisance, wherein the proceedings were Ad instantiain partis, mxQ 
oidmarily causes of matrimony and divorce, testamentary causes 
and the incidents thereto, such as the probate of wills and testa- 
ments, and grants of administration, and controversies touching the 
same, and touching legacies, tithes, rights of institution and induc- 
tion to ecclesiastical benefices, oblations, obventions, dilapidations, 

(v) Burn Ecclesiastical Law, Vol. I, p. 5. 

1 (“0 & 21 Viet. c. 77) ; Matrimonial Causes Act. 

Iboi (20 A: 21 \ ict. c. 85). 

(0 Court of Probate Act, 1857 (20 & 21 Viet. e. 77), ss. 116, 117. 

A) 5/oyH«y V Itoinnson (1867), 37 L. J. (eccl.) 8, 

/) So icitors Act, 1877 (tO & 41 V,ct. c. 25), s. 17. 

(»!) Stubbs, Constitutional Uistoiy. Vol. I., p. 463; Vol. III., p. .'i-O. 

(n) CUcse t oiistitutions laid down, among other things (chap, i.), that disputes 
concerning advowsons and presentations to churches, whether between laymen, 
or between laymen and clerks, or between clerks, must bo settled in tbe King's 
court, and (chap, ui.) that clerks accused and charged with any matter, being 
summoned by the King’s justice, should come into his court, to answer there 
concerning that upon which it should seem right to the King’s court that 
answer should be made there, and in the ecclesiastical court concerning that 
wBich should seem right to be answered there : so that the King’s justice sbouM 
send into the court of holy Chuich to see in what manner the ^ng should bo 
treated there ; and that if the clerk should have been convicted or have con- 
fessed, the Church ought not to defend him any longer (Stubbs, Select Charters, 
pp. 129, 132). ^ o V 

(o) Stat. (1551) 5 & 6 Edw. 6, c. 4; Burn, Ecclesiastical Law, Vol. 
pp. 890 et seq. 

(p) Stat. Circumspeefe agatis (1285), 13 Edw. I: Bum, Ecclesiastical 

Vol. II.. pD. I 26 rf«m. ' 


Vol. II., pp. 126 seg. 

(?) ^t. Ctraanspecte agatia (1285), 13 Edw. 1 : Hale, C. L., 2nd ed., p 
Bum, Ecclesiastical Law, Vol. II., p. 39. 


. 81 ; 


Part III. — Ecclesiastical Courts. 


505 


the reparation of churches and chancels, matters of church rates, 
pensions, procurations, and other matters of a spiritual or ecclesias- 
tical nature the cognisance whereof did not belong to the common 
law courts of England (a). 

959 . During the nineteenth century the jurisdiction of the ecclesi- 
astical courts was considerably curtailed. Their cognisance of cases 
of defamation was taken away in 1855 (5). Two years later their 
jurisdiction in testamentary matters and in cases of intestacy 
was transferred to the Court of Probate which was then created (c), 
and their jurisdiction in matrimonial causes was transferred to the 
newly-established Divorce Court ((/). In 1880 their power of 
trying and punishing lay persons for brawling in a cliurch or 
churchyard was abolished, without prejudice to their jurisdiction 
over clergymen for a similar oilence (c). And their power of 
correcting lay persons who are guilty of moral olYences has fallen 
into desuetude, and has been judiciall}' declared to be inconsistent 
with modern custom and opinion {/), 

Sect. 2. Present Constitution, 

Sub-Sect. 1 . — Diueesan ('oiirts. 

960 . Every archbishop and bishop has a court for the trial of 
ecclesiastical causes within his diocese, called the consistory 
court ((/), or in the diocese of Canterbury the commissary court (h), 
which is held by his chancellor as his official principal (i) in his 
cathedral church, or before his commissary (A) in places of the 
diocese remote from the episcopal consistory, so that the chancellor 
cannot call them to the consistory without great trouble and 
vexation. Such commissary is called commissarius foranens (/). 


) 


(а) Stat Circum$p<cU ayatis (1285), 13 Kdw. 1 ; stut. (1532) 21 Hen. 8, c. 1: 
S' 1 ; Hale, C. L., 2nd ed., p. 31 ; Burn, Ecclesia.sticul T.aw, Vol. II., p. 
^Vinchater's {Bishop) Case (159G), 2 Co. Hep, 38 a, 45 « ; LinncU v. Gunn (1807 
36 L. J. (eccl.) 23. 

(б) Ecclesiastical Courts Act, 1855 (18 & 19 Viet. c. 41). 

'c) Court of Probate Act, 1857 (20 & 21 Viet. c. 77), ss. 3, 4. 

Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85). ss. 2, 4. But tho Ac 


Vol. IX.. p“478. 

U )Phillimorey, Marhm (187G), 1 P. D. 481, per Lord PENZ.VNCE, at p. 48/ 
(ff) The name is deiived from the time when the bishop presided in it air 
W some of his clerjn' as assessors and assistauts (Bum, Ecclesiastical Law 

Vol. II., p. 12 ). 

(M Trist. 172 et eeq. 

(*) Ayl. Par. 160; Thorpe v. Mametl (1810), 1 Ilag. Con. 4, n. As t 
<iioce8au chancellors generally, see p. 412, ante ; and as to tboir function 
as the vicars-general of the bishops in uon-contentious matters, such a 

of marriage licences, see pp. 701 ct sey., post, and the admission t 
enurchwardens in the year of the bishop’s visitation of his diocese, see p. 46i 
in A’ Avl. Par. 160; Thorpe v. ManstU, supra. The court is held eithe 
le cathedral church or in some other couveuient place in the diocese (Bun 
IWesMtical Law. Vol. II., p. 12). 

(l\ i n (1840), 12 Ad. & El. 183, 196 et seq. 

\ ) Lo. Inst. 338 ; Canones Ecclesiastici (1603), 125. 
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Sect. 2. 

Present 

Constitu- 

tion. 

Chancellor 
of the diocese. 


In some dioceses the chancellor is also entitled to hold his 
consistory court in any church in the diocese in which by statute 
or by custom there is a consistory court (ih). 

* chancellor acts in the court as an ordinary (n) or 

mdepeiiclent judge, according to ecclesiastical law, uncontrolled by 
the bishop, and with no special instructions from him (o). His 
po\\eis are conferred by the letters patent of his appointment, in 
^\hich the jurisdiction delegated by the bishop to him is specifically 
set out (p) ; and in some of the letters patent the right is reserved 
to the bishop to sit in the court to hear certain cases (q)* There 
13 no ajipeal from the chancellor to the bishop (r). 

The processes of the consistory courts generally run in the name 
of the bishop of the diocese, but are issued under the chancellor’s seal. 
\uien the processes do not run in the bishop’s name, they run iu 
the chancellor’s name, as the official principal of the bishop, and 
are also issued under the chancellor’s seal. In either case the seal 
must, in the Province of Canterbury, be attested by an ecclesiastical 
notary, which the registrar of the court always is ; in the Province 
of lork it may be attested by a notary public (s). 

The chancellor as a judge being independent of the bishop (0» 
he may hear and determine in the consistory court a cause in 
which the bishop is himself interested (m). 


Cases under 
the Church 
Discipline 
Act, 1840. 


962. Cases under the Church Discipline Act, 1840 (a), are 
generally sent by the bishop by letters of request (i) direct to the 
provincial court, to be tried there without being first tried in his 
consistory court (c). 


Cases under 
the Clerg}' 
Discipline 
Act, 1892. 


963. Cases under the Clergy Discipline Act, 1892(t/)t 
tried in the consistory court before the chancellor or before a 

(m) Ihus, in the diocese of Hereford, in addition to the consistory court in 
Hereford Cathedral, there is by custom an ecclesiastical court in the parish 
church ut Bridgnorth, and there is by statute another consistory court. In th® 
dio^so of Chichester the consistory court for the archdeaconry of Chichester 
in Chiche.''der Cathedral, but that for the archdeaconry of Lewes is in the 
church of bt. Michael, at Lewes. And, generally, the chancellor, for the con- 
venience of the parties to a faculty suit, may direct a court to be held in the 
parish church to which it relates, and may there take the evidence of witnes^s 
produced and hear the case argued, and may with the concurrence of all parties 
to the suit, on tho conclusion of the case, deliver his judgment there. 

(a) L'x parte Medwin (ISod), 1 E. & B. 609, 616. An ordinary is so 
called in ecclesiastical law f/nin hubet wdinariam jnrisdictumem in jarf pToprto t 
noyi per depuUaionrm (Co. Litt. 96 a). 

io) Ex parte Medwhi, eapra, at pp. 615. 616. _ 

ip) Ibid., at p. 614; Dareu v. Hinde, [1901] P. 95, 122 et sfp : A. v. 
Tristram, [1902] 1 K. B. 816, C. A. 

i<j) li. V. Tristram, supra, 

(r) Ayl. Par. 163 ; Ex parte Medwin, supra, at p. 615. 

( 5 ) A.yl. Par. 383 ; Gib. Cod. 986. As to notaries, see title Notaries. 

(t) Ex parte Medwin, supra, at p. 616. 

(w) Lincoln (Bishop) v. Smith (1668), 1 Vent. 3: Ex parte Mfdwin, supra. 

(a) 3 & 4 Viet. c. 86. , 

(5) Burn, Ecclesiastical Law, Vol. III., p. 224; Burgoyne v. /Vw (18-oj» " 
Add. 405. 

(c) See Church Discipline Act, 1840 (.3 & 4 Viet. c. 86), s. 13 ; and see p. 5 : 6 , 
post. 


(d) 55 & 56 Viet. c. 32 ; see p. 522, post. 
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deputy-chancellor appointed by the bishop, being a banister of 
not less than seven years’ standing or the holder of a judicial 
appointment (e). If any question of fact (other than the fact of the 
conviction of the defendant by a temporal court) is to he determined, 
and either party so requires, five assessors chosen in the prescribed 
manner (/) are to be members of the court, and the question of fact 
must be determined in the prescribed manner (g). 

964. The special importance of the Consistory Court of London (//) 
has been recognised by the express statutory authority given to the 


<) Clergy Discipline Act, 1892 (55 50 ^ ict. c. 02), ss. 2 (e) ; 10 (5). 

[/) A body of assessors are elected every three years, three by tho memhers 
of the cathedral church of tho diocese from their own number, four by tho 
boneficed clergy of each archdeaconry in the dioceso from their own number, 
and five from the justices of tho county by tho court of quarter sessions of each 
county wholly in the diocese and of such of tho counties partly in tlie diocese 
as are prescribed by rules made under the Act {ihv!., s. II (1) ; Clergy Discijilino 
Rules, 1B92, rr. 21, 22, Schedule (Shitutory Rules and Orders Revised, Vol. l^ 
Ecclesiastical Court, England, pp. 6(>, SI) ). The consent of an assessor to serve 
is obtained before lie is elected, and if an assessor ceases to bo ono of tho body 
from whom he is elected, or resigns or dies or becomes incapable of acting, tho 
chancellor may declare a vacancy, and thereupon tho vacancy may bo filled by 
another election (Clergy Discipline Act, 1892 (55 & 50 \ict. c. 02), s. 0 (2); 
Clerg)' Disciplino Rules, 1892, r. 20 (Statutory Rules and Orders Revised, 
) ol. IV., Ecclesiastical Court, England, p. 60) ). When the presence of assessors 
is required, three clergymen and two laymen are chosen by ballot out of tho 
assessors on tho list, and tho assessors chosen aro bound to attend when 
required ; and if anyone fails to attend, ho is disqualified from acting or hoing 
again elected as an assessor, and tho chancellor is to declare a vacancy, which 
U to be filled by a new election. But if any assessor is objected to by either 
party on grounds approved by the chancellor, he is to be discharged from 
wrviDg, and if for any reason the req\iisite number of assessors is not obtained 
before the trial, the chancellor, if there is time, is to cause a clergyman or lay* 
ffian, as tho caso may require, to be chosen from tho list of assessors by another 
ballot, or, if there is not time, is to appoint some clergyman or layman, as tho 
case may require, who is willing to serve and is not objected to by either i)arty 
on a ground deemed sufficient by the chancellor, to make up tho full number 
of five assessors. The assessors are entitled to travelling and out-of-pocket 
expenses (Clergy Disciplino Act, 1892 (55 & 56 Viet. c. 62), s. 8 (8), (4), (5) (6) ; 

Rules, 1892, it. 16—24 (Statutory Rules and Orders Revised, 

V\ o'* ^ccl^^^iftstical Coui't, England, pp. 64 d sen.) ). 

W See p. 525, pmt. 

( <) Tho Consistory Court of London from tho time of Queen Elizabeth down 
in ^858, when the exclusive jurisdiction of tlio ecclesiastical courts 

tVi ^I'd divorce cases was transferred to the Divorce Court, was 

court of first instance in England which was accustomed 
®fifnuionial and divorce suits from all parts of England. The 
• J? juriKdiction was as follows : Prior to tho reign of Heniy VIII. a 
^^^Sht cite to appear in the ecclesiastical court of his own diocese a party 
another diocese. By stut. (1581) 28 Hen. 8, c. 9, parties were not to 
howfiva 1 appear in a court out of his diocese. The common law courts, 
•ubipf'/' ^ , ^^at this statute was intended to bo merely for the benefit of the 
in a rt? ’ parties to a suit were willing to have it tried in a court 

fiiereforft^^'^ them did not reside, they might do so. Suitors, 

f 'onsiqK ^®avy and important causes preferred to have their case tried in tho 

an exTM.Sn not only for the advantage of having it heard before 

ings biif ^ court remarkable for the rapidity of its proceed- 

tnoinberu conducted by the London proctors and 

diocesan r-nn ♦ Commons Bar, instead of its being tried in tho country 

fo* * 1 ,. ^ ® '^hero they had no such advantages. In these cases the pructico 
peutiouer in the suit to take up a residence for twenty-one days in 
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Present 

Constitu- 

tion. 


Jurisdiction 


tlie°transicuL'^T busineiri'n thT “"‘1 court days for 

court for expediting and re<^ulatinD- ““r 

The Cbancellor of LoXn <=°“‘-t(i). 

contentious cases in thp rnnc' f inake a final decree in 

For the convenLllce of coun^:^^^^ Cathedral (/r). 

permission in the Chapter House of S? Paul’s®°l“f ir® 
always delivered, and the decree is made^S fhelLtt^m^^cIrh" 

Si-b-Sect. 2.^J'rorntrw/ and Oateral ('oinis. 

from^thJdforeTan’citTwiH “TP®al of the archbishops 

courts of firsrinstance m in I ? ‘ u®‘!' are alSo 

courtby leJrers ofC^^^^^^ to the judge of the provincial 

to he heard and determined n ““'’t for the cause 

save the Sen 'e of a n to 

consistory court («i) • anrUP^^ -L decision in the 

with havinrr committed nn of a clergyman charged 

the provincial court In- Mil , • ® ®®”t by letters of request to 

hrsUiistaiTce Act has, in the 

that Act fni it- ic I'n tu .f”® otfonce fo). Except in cases under 

cou tto ac on or n provincial 

to act on, 01 to decline to accept, the letters of requLt (q). 

citation to the proposed f ° Consistory Court to issue a 

personally served in the defe^dani^if 1^® citation having been 

objecting under the statute of llenty Vin entered an appearance 

suit was dropped • but if tbo i.' junsdiction of the court the 

took no notke of it k wn. . appearance to the citation or 

jurisdictioi and tie u ^roreded f 

court in due cowse Proceeded and was heard and decided in the London 

Act have been*mTde^u^l^7^*Uj-8 Geo 4, c. o3). s. J). Orders under this 
(1«78);3P D mi lio 1893 ((1877) 2 P. 1). 373 .ry. ; 

^'a-) F’ Court,Englanf 

in the com-rin’ Soctors^^Comm^^^^^^^'l^ ^ ® judgment was delivered, 

purpose of bindi.u. ,m wherever it was iieccssarv- for the 

bad been delivered the case, the court after the judgment 

pronounced e tl e, bv^h.^ ^ t-' ^ Cathedral, where the final decr^ was 

(0 Stat no‘J‘>l ‘>4 U o® 01“ by an advocate as his deputy judge. 

d d'i. inst. 339 340 ’ ^ ^5 Hen. 8. c. 19, s. d ; 

Law \^or^ilI ^^iln ^ ■ ®‘1>- Cod. 1007 ; Bam, Ecclesiastical 

an alieg^tL-®^iatX"rt;' :;&j^’Sl"intdTt: 

L. fi. (18dti), 10 Jur. 047 ; Sfiejqmrd v. J^/nVimore (1889), 

(?) Steward y. Bateman (1842), 3 Curt. 201 ; S/itq>pard v. Bmnett (1888), 
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966. The provincial court of the Archbishop of Canterbury is 
called the Arches Court of Canterbury or the Court of Arches (/■)• 

The old Court of Audience (s) and Court of Peculiars («) of 
the Archbishop of Canterbury are now merged in the Court of 
Arches (h). 

The judge of the court is described in his letters patent as “ the 
Official Principal of the Arches Court of Canterbury,” but is usually 
styled and is addressed as “ the Dean of the Arches ”(c). He has 
statutory authority to appoint new and additional court days for 
the transaction of business in the court, and to make orders of 
court for expediting and regulating the proceedings in the court (d). 

967. The provincial court of the Archbishop of York is called 
the Chancery Court of York, and the judge is called the olticial 
principal or auditor (e). 

968. The judge of the provincial courts of Canterbury and York 
is now appointed by the two archbishops, subject to the approval of 
the King under his sign manual. He must be a barrister-at-law 
who has been in actual practice for ten years, or a person who has 
been a judge of the Supreme Court of Judicature. If the 
archbishops do not appoint the judge within six months after the 


li. R. 2 A. & E. 335 (reversed as to letters of request under the Church 
Discipline Act, 1840 (3 & 4 Viet. c. 86), sub nom. Hkeppard v. PhiUhnore (1869), 
L. R. 2 P. C. 450). 

(r) The court is so called from the fact that it was formerly held in Bow 
Church [Kcdma Ueaka de Arcubtts) in the city of London, which derived 

its name from its steeple being raised on stone pillars archwise (Gib. Cod. 
1004 ; Bum, Ecclesiastical Law, Vol. I., p. 97). 

(a) 4 Co. Inst. 337. 

(a) Ibul., 338 ; 3 Bl. Com. 65 ; see note (r), supra. 

^b) Burn, Ecclesiastical Law, Vol. I., p. 106. 

,c) 3 Bl. Com. 6-4, 65; Gib. Cod. 1004; Burn, Ecclesiastical I^aw, Vol. L, 
pp. 97 ef sen. ; 1 Hag. Ecc. 48, n. (a). He was formerly called odu ialis de 
Arcuhus (Gib. Cod. 1004). In early times the Archbishop of Canterbury had 
four provincial judges, two of whom held their courts in Bow Church, One of 
tno.so judges was the Archbishop’s Official Principal, and heard appeals from the 
courts in the province. The jurisdiction of the other judge, who was 
Btj'led the Dean of the Arches, was limited to the hearing of causes arising in 
imrteeu parishes within the city of London, and the parishes comprised in the 
(leaiieries of Croydon in Surrey and Shoreham in Kent, all of which were 
of the Archbishop of Canterbury. But during the absence of the 
icial Principal ho sat and adjudicated upon appeals as the (lejiuty of that 
judgo (Burn, Ecclesiastical Law, Vol. I., p. 97a; 1 Philliin. 201, n. (a) ). In 
cr times the two offices of tho Archbishop’s Official Principal and of the 
hn ^ have generally been held by the same person, but though 

t ^1 the second of these offices, his present jurisdiction depends 

pon ms holding the first (4 Co. Inst. 337 ; Gib. Cod. 1004 ; Burn, Ecclesiastical 
^ol. I., p. 98). 

li.f.l ^^^?®>‘^sticai Courts Act, 1829 (10 Geo. 4, c. 53), s. 9. Rules and Rega- 
in ui!lf Mp Act, to take effect from Ist January, 1867, were made in 1866, 
el MPn . ^bo then existing Rules and Regulations (36 L. J. (eccl.) 1 

Vno] Rules and Orders Revised, Vol. IV., Ecclesiastical Court, 

Additional rules as to faculties were issued in 
‘ /THVbor, 1903 {Markham v. Shirebrook Overseers, [1906] P. 239. 262, n. (1) ). 
Act K 3 P. C. 357; Public Worship Regulation 

U B Case (1881), 6 

YnrV k’ There was also a Court of Audience of tho Archbishop of 

«5ut It has long since become obsolete. 
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Sect. 2. 

Present 

Constitu 

tion. 


Court of 
Faculties. 


Archbishop’s 
court for 
trial of 
bishops and 
of heretics. 


pa"n^a;;o?,t^o■"e“tL 'Lw® !«««- 

mentioned ( /■). ^ ^ some peison qualified as above 

\ct of I Eublic A\orship Ee^ulation 

committed outside the provincl 

ha?^LSeHny‘ (0 of the Archbishop of Canterbury(»0 

pubhr,; anrth/i^, ^ointment and reLov-al of notariei 
Archbishon of Pint i faculties and licences as tlie 

well aTin Tn-^ifn ^ ‘he province of York as 

called the Afaster of^th^Tr'^^ n-' 9 fficer who presides over it is 

as the 5Ln of thf Arlls't 

V'”— " - --» 

in anv diocesi w before him a person dwelling 

Sb slS, n f t" ) ■ °!n'^ "PP®"' hes from the 

a chbishop to the Judicial Committee of the Privy Council (s). 


Prlriomlv’to * 3S Yict. 0. 85), s. 7. 

each province was vested in tl,*'°*''‘n'kPi.°‘ ‘h® jufige of the appellate court in 
M 3 ^ rViH c 86 «®hb.shop of the province. 

(/O 37 & 38 Viet. c. 85. 

piln«y£ordr(m;n"l"'.v^;r p,- ■■ ^■ 

158. ^ '■PP- '■ *'"We V. J/,ier (1886), 11 P. V. 

to a per^u^by ^ special dispensation granted 

do (Tonnes de la Lev p m by the law ho cannot 

(wi) 4 Co Tni<f f> * ^^^'dties, see also pp. 540 «ey., 

C/irt„L-tin noOOlV^vifi’ ^ct-'I^siastical Law, Vol. IL, p.^l>Gl. 1; He 

V. ® V. C/nlcott (190G), Times, October 27th ; Hail 

Act'^toi' IPP- P- 2 : Public Notaries 

SeokleX.li L “n ^ “hb® Notaries Act, 1843^6 & 7 Tict. c. 90). 

' ‘^“P"“ (•P’'”"'') T. De Ludolf [Count) (1836), 30 L. J. 

^ ^ P* aud title Husbaxd and 

EculesiusKcal Law, Vol. III., p. 2. 

Pn 447 44^ (fi's/iop) V iary (1699), I Ld. Eavm. 447,^ Holt, C.J., at 
OMol 14 P n £ 13 p. D. 221, P. C. : And v. Lineoln [DUhof) 

:i891] P 9; 0892]’ 1! c! 6«"‘p^C P*’ 'P'*' 

ViS f^sVe^ig *’’ *■ ‘Church Discipline Act, 1840 (3 & 4 

[1892fA.'^i.’'644^'p^C^'®®®h 13 P- P). 221, P. C. ; Dead v. Lineoln [BMop), 
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Sub-Sect. 3. — Judicial Committee of the Prin/ CouncU. 


971 . The Judicial Committee of the Privy Council (7) hear and 
determine all appeals which before 1833 might have been broimht 
to the King in Chancery for lack of justice in either of the pro- 
vincial courts («), and which before that year were heard and 
determined by the High Court of Delegates («), but which have 
since that year been brought to the King in Council (h). They 
also hear and determine appeals from a provincial court in cases 
tried under the Church Discipline Act, 1840 (c), and under the 
Public Worship Regulation Act, 1874 (d). In causes tried in a 
consistory court under the Clergy Discipline Act, 189'2 (c), there is 
an alternative appeal in respect of certain matters to the Judicial 
Committee of the Privy Council or to the provincial court ( / ), but 
if the appeal is brought to the provincial court there is no further 
appeal to the Judicial Committee (q). The Judicial Committee will 
not rehear a case after judgment has been delivered (//). 

At thehearing of ecclesiastical appeals by the J udicial Committee (0 
one of the three following prelates, namely, the Archbishop of 
Canterbury, the Archbishop of York, or the Bishop of London, 
IS summoned to attend, according to a fixed rota, as an ex officio 
assessor, and four other bishops are also summoned to attend as 
assessors according to a fixed rota; and no appeal is heard unless at 
least three of the five assessors are present (j). 

Under the Judicial Committee Act, 1843 (/i), rules and orders 

have been made regulating the procedure in appeals to the Judicial 

Committee of the Privy Council generally (/) and in ecclesiastical 
causes (m). 


vi?Tv^ Judicial Committee of the Privy Council, seo title CouiiTS, 
voi. lA., pp, 27 et seq. 

(u See pp. 508 et aeq., ante, 

(« See p. 501, ajite. 

Appeals Act, 1832 (2 & 3 -Will. 1. c. <)2) ; Judicial Coin- 
mittee Act, 1833 (3 & 4 Will. 4, c. 41) ; Gorham v. Pjeter {Lhop) (1S50). lo 

in'/.' n ; V. Exeter {Bishop), Ex parte Exeter {Bishop) (1850), 10 C. 13. 

5 Exch. 630; Sheppard v. Bennett 
48 pi ’Jn 1 • C. ; and see title Courts, Vol. IX., pp. 29, 33 ct seq., 

barred hir ^Ppeal against the final sentence of a luovincial court is not 

the TOlinil ^ PJ:*'ty not having appealed from an interlocutory decree when 

might have been thereby raised (IPiV^iam^ v. Salishuru 

P 0 C (N s ’l “7' 

S sees. 15. 

iff) 3 < & 38 Vict. c. 85 ; see s. 9 

Vict. c. 32. 

J/) /i«d.,8.4. 
ff) Ihid., 8. 4 (4). 

lO For P- C. C. (N. s.) 551. 

nth these appeals, see Order in Council, 

ft tea) find fiM* n ^ (Statutory Rules and Orders Revised, Vul. VI., pp. 98 
( ? IX., pp. 48, 49. 

Council XT Act, 1876 (39 & 40 Vict. c. 50), s. 14 ; Order in 

KoviRed' Vnl vr Statutory Rules and Orders 


b) Stab f lo* 

etttq. ^ ulesaud Orders Revised, Vol. VI., Judicial Committee, pp. 

W pp. 97 et sea. 


1 
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Sect. 2. 

Present 

Constitu- 

tion. 

Presentation 

cases. 


Limits of 
existing 

ecclesiastical 

jurisdiction. 


Discipline of 
the clergy. 


Ecclesiastical Law. 

Sub-Sect. 4.~^Court under the Benejicee Act, 1898 

.« Sul" , 1 ‘K 

in s. 2 of the Benefits Act 1808 f, l “ S^oand included 

to 'be 'tried “tL^fth? “l f “ a “hb/shoito" refLe'is 

'”12- " “f” " IS ;ji! 

month aftS the vpf “'e Pi'esentee may within one 

r I m in the n^-e ’ b^en signified 

hearrb; the co^t ‘The ‘hat the matter be 

uncto; the Lt S ® “‘J by rules made 

Sect. 3, — Jurisdiction. 

t(^?n juriscliction of the ecclesiastical courts is 

iaf m-sons omissionf^^thfrart of 

(3) nrotpctinrr I 'ili^ sonie oftice or position in the church (k); 

purnoserond g^'o^pd consecrated to ecclesiastical 

eround atiH n placed in or upon such buildings and 

and f 4 i I'lghts of the parishioners therein (u); 

in coTinpntin enforcing some other civil rights 

in connection with ecclesiastical matters (a). ° 

Difclnbne^ A ef /fx ‘’it enforced under the Clergy 

or the Pnhli ’ Church Discipline Act, 1810 (c), 

to the nnhni )'°fbip Regulation Act, 1874 (d), according 

of the offence with which they are charged. 

fn) 81 & 62 Viet. c. 48. 
y) /did., s. 3 (1). 
p) Ibid., 8. 3 (6). 

over\o th« Vnyifrinl* f in re.spect of proceediogs in the court are paid 

fund defniv IBa the Ecclesiastical Commissioners, who, out of that 

remlerSL n? and incidental to the sittings of the court and the 

g J 2 J ® officeis and the necessary expenses of the proceedings {ibid., 

Ee^efi^e^Engll^'J Pules and Orders Eevised, Vol. I., 

(«) Jhid. ; see pp. 589, 600, post. 

'A O ® post, 

u) Seep. 516, post. 

1 clLf“25^” bolter y. Mountague (1836), 

Eon^,; Pxh-r (1867), L. E. 2 A. & E. 30, per Six 

rhu*- I nLLIMORE. at p, 38 ; St. Botolph without Aldgate {Vicar and One 

CAurcAu-arden) V. Barishioners of Same, [1892] P. 161, 167; see pp. 513, 540 
ez seq., iH,post. > > trt 

fr.PP- i'® ^ 322 e« seq.,poat. 

M v o' PP- 322 et aeq., 526 et scq., post. 

37*& S^'v- f‘ ® ‘’P- 329 <■< aeq., po^. 

37 & 38 Yict. c. 8o ; see pp. 529 et seg., post. 
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Ecclesiastical offences committed by a bishop are tried by a special 
tribunal (c). ^ 

975 . Discipline is exercised over lay rectors in respect of the non- 
repair of chancels (/), over churchwardens in respect of offences 
committed by them in connection with the duties of their office ( 7 ) 
and over lay persons who are guilty of an unauthorised act in con- 
nection with a church or churchyard, or anything within or upon 
the fabric or ground thereof (h). The jurisdiction of the ecclesiastical 

courts over lay persons in respect of other offences has become 
obsolete and is not now exercised (i). 

976 . The protection of consecrated buildings and ground and 
of their contents is effected by the grant or refusal of faculties or 
licences to execute works in connection therewith (A), and by 

STy*(lf execute any such works without a 

977 . In some cases, civil rights in connection with ecclesiastical 
property, or with the recovery of money applicable to ecclesiastical 
purposes, can be tried and decided in the ecclesiastical courts (m). 

P mJilr penalties under the 
rluialities Act, 1838 (n), is a civil proceeding (o). 

978 . Where an ecclesiastical court declines to exercise iuris- 

to do so, it may be compelled by 
andamus to take cognisance of the case(p). 

hv an ecclesiastical court exceeds its jurisdiction and powers 
^he constru ction of a statute (q), or by trying or deciding 


Sect. 3. 

Juris- 

diction. 


Over lay 
rectors. 


Faculties. 


Civil rights. 


') See p. 510. ante, 

275 ; St! I %• ■^er6c5 (1859), 5 Jur. (n. s.) 

(1860), 6 Jur. (JL A'!' '‘'A (;l>urcl.wurdmJ) 


Mandamus 


Prohibition. 


123; S. C.on appeal (1876), 

Bawlrey, [1898] P^’ Holdroyd, [1897] P. 198 ; Lee v. 

hei?! Con.*205''^w!^ * Sag. Con. 14; Maidman v. Malpae (1794), 1 

(Uaron'S 4 ^ [Bishop) v. 

Seealso p 

W See p. 505, anif' * 

(0 ^d/am ‘ 

tupra; Diiret V. Cordingley, ««^ra; ^tians v. Dodson, 

, (">) Butt V. jfm«n82QT'^“ii'^"J‘ 

at-’CL.) 23 ; Lidddl V 2 Hag. Ecc. 417 ; Linnell v. 6 ^««n (1867), 36 L. J. 

H J- (eccl.) \b- Proud Brice 
Pardons for a monihn ♦ * 1 .’ ^ brought against church- 

'^itbout a facultr IM ?; ^ ^ remove ornaments from a church introduced 

W Bluck V H4. 

As to the court under 5 Moo. P. C. C. 305. See pp. 540, 610, posL 

, Sy) P- V. CWnterLh 4 *^2 Viet. c. 48). see p. 512, ante, 

i^^dge) ( 1857 ) 7 J? Xru (^856), 6 E. & B. 546; It. v. Arches Court 

,,k/n)>Wer’. S'*? «‘l« Chow Practice, VoI. X., p. 92. 

a, 45 a; Carter v. Crawley 


» *nrAe8ler’/irfl7.r’ r;^’ C’ROWN Uraci 

T. Itaym 49^ 2 Go. Rep. 38 a 

H.L-yi ' (1804), 5 East, 

* AX« 


345. 


L L 
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Sect. 3. 

Juris- 

diction. 


a question of a freehold or other legal right (a), or any other matter 
which IS not within its jurisdiction (5), or by trying or deciding a 
matter according to rules which are contrary to the common law 
ot the realm (c), it is liable to be restrained from proceeding in the 
matter by a prohibition issuing out of the High Court of Justice(f/). 

eie ^ *^^1® foi* such a prohibition is granted the ecclesiastical 
judge and the other party to the suit are called upon to show 
cause why the rule should not be made absolute, and, if they fail 
to do so, the prohibition is awarded (e). It can be applied for after 

(a) Corven's 12 Co. Rep. 105, 106; 3 Co. Inst. 202; Byerley v. 

1)^5 (1626 5 B. & C. 1 ; Be Bateman (1870), L. R. 9 Eq. 660; heman- 
(jihhard V. n ilhnson, [1897] 1 Q. B. 7-19. 4 » 

Ca5e(rtV(fl 1607), 12 Co. Rep. 41 ; Brocky. Richardson (1786), 1 Term 

f\/\ A n ^ T*\ 


I ■ 1 • ’.1 1 A. a. 816, C. A. A suit cannot be mam- 

tuiiied in the ecclesiastical courts for the abstraction of title deeds kept in a 

chinch ((rarfh/cr v. /’(nA-er (1791), 4 Term Rep. 351). Prohibition goes where 
le ecclesiastical court assumes to try the question of custom or no custom 
( lodes i. (Jliv^ (1836), 2 Uav. & W. 38), unless the court has decided it in 
accordance with the common {Market Bosworth (Churchwardens) \ . Market 
B^worth {Rector) (1698), 1 Ld. Raym. 435). The fact constituting the excess 
01 jurisdiction must appear on the pleadings or in the proceedings in the 
ecclesiastical court {Stroud v. Hoskins (1630). Gro. Car. 208 ; Johnson v. Oldham 

(IdJO), 1 Ld. Raym. 609; PaHon v. Knight (1757). 1 Burr. 314; Blunt v. 
Harwood (1838), 8 Ad. & El. 610). ^ v 

^ 35 ; Vehy v. Bnrder (1841), 12 Ad. & El. 265, 

01) Stat. (1289) 18 Edw. 1 (De Consultatione) ; Dorwood v. Brikinden (1611), 

- Brownl. 26; Briggham v. y?o55e« (1670), 2 Keb. 719; AylPar.434 e««r!/.,- 

^ PP- 31L312; Mackonochie Penzance (Zerd) (1881), 

b App. Cas. 424 ; and see title Crown Practice, Vol. X., pp. 141 et seq. The 
tempoial courts proceeding in prohibition to restrain excess of jurisdiction in 
the ecclesiashcal courts, are not bound by a decision of even the highest court 
ot appeal m ecclesiastical matters (5/arA-o«ocAie v. Ptf« 2 a«c« (Zord), supra, per 
Lord Blackburn, at p. 447). Prohibition does not issue where the ecclesiwtical 
couu has committed an irregularity or error iu a matter of practice or a mistake 

a\ ^ f which it has jurisdiction {Ex parte Smyth (1835), 3 

Ad. A: Li. 719 ; b. C. in the Exchequer Court (1835), 2 Cr. M. & E. 784 ; Jolly v. 

(1840) 12 Ad. & El. 201 ; Rackham v. Bluck 1846), 11 Jur. 325 ; Ex parte 
Story (18o2), 12 C. B. 767 ; Ex parte Story (1852), 8 Exch. 195 ; MackonochU 
V. I enzance {Lord), supra). The grant of prohibition on the application of a 
stranger not personally aggrieved is discretionary and not ex dehito jusUtia {Re 

I'orster \\ Forster and Berridge {\3li3), 187 203; P. v. Twiss, supra, At 

pp. 30 / , 308. The head-note and report on the point in S. C., L. E. 4 Q. B. 407, 

be incorrect). Prohibition is never granted where the 
court has clear jurisdiction, unless the court is proceeding in a manner contrary 
to the principles of the common law (Com. Dig. tit. Prohibition, G, 22; Kx 
jiarte Stoi'y (1852), 12 C. B. 767, per T.(5lLFOURD, J., at p. 777; Ex parte Story 
(1852), 8 Exch. 195). It will not be granted where one object of the suit is 
within the jurisdiction of the ecclesiastical court,, since it i*? to be nresumedthat 


(1841), 1 Q. B. 593 ; R. v. Ttoiss, supra). If in a suit for a thing 
cognisance of the ecclesiastical court a temporal matter incidentally arises, 
court has the right to determine it, and no prohibition goes (Com. Pig- Bt* 
Prohibition, G, 23). Parties cannot be restrained by injunction from applp^n 
to the ecclesiastical court, since such a proceeding would virtually prohibit the 
ordinary from exercising jurisdiction ^vithout giving him the opportunitv of 
being heard {Proud y. Price (1893), 69 L. T. 664, C. A., »er Lord Esheb, M.B-. 
at p. 665). 

(e) See title Crown Practice, Tol. X., pp, 149 et seq. 
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Part III— Ecclesiastical Courts. 

sentence has been passed (/). The Judicial Committee of the 

Privy Council, if it exceeds its jurisdiction in an ecclesiastical suit 

18 liable to prohibition, no less than the provincial and consistory 
courts (g). ^ 

Sect. 4. — Practice. 

Sub-Sect. 1. — General Procedure. 

.ecclesiastical courts there are two kinds of suits, Suit,., criminal 
criminal and civil (/i). A civil suit may be either in the civil form 
or in the criminal form (i). 

A criminal suit which is the promotion of the office of the judce 

ma! thin! ‘o person "’horn the ordinary 
may thmk fit to allow to promote his office by instituting the suit. 

ncern every member of the church. The citation issued in iul^ 
reaEVtfi^ f'Y to answer to articles touching his soul's 

^TaSLT instituted against 

a layman for Violation of ecclesiastical law(«). 

in those who have a i}ersonal interest 

the^™ies'’nrc,!°®® ™ ooolesiastical courts are not governed by 
furnish (p) “y analogies which those rules 

or by^proctom inPtfnH ™ ecclesiastical courts either personally Appearance. 

_ oy proctois iq) and argue the ir causes either in person or by 

fouDded on matters nnf the sentence was clearly 

2 Ad & £^590 7t n" of the court (IJart v. Marsl 

prohibition where a faculty is applied for a; 

^nhmitij (1841), I Q. B. 593 615)^^^ granted {JIaUack v. Cambridye 

C/i€stertou v. Farrar (1838). 7 
3 Nov. & p. (Q B ) 1 CouuciU Judicial CcLiitL), 

boVA'£f,i‘4’ «*c,“ir 

r- he tiu(r„ c. 8G), s. 19; St. David (Bhlwp) 

for the pumosn /n® “ oinl suit, ho may resort to a 

(f) ^.PP. 516, MtS ' 125). 

Lord Stowell 
Moo. P. C. C. 

Lee V. Payg, 
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Sect. 4. advocates (r). Under the present practice any solicitor may act as 
Practice, proctor (s), and causes may be argued by any barrister (t) or 

solicitor («). 

(i.) Criminal Suits. 

Motion for 982. Except where a different procedure is prescribed by 

statutory authority (x), the 

judge. ^6 taken by the promoter in a criminal suit is to 

file in the registry a paper for a motion praying the judge to allow 
his office to be promoted against a person named therein for having 
committed an offence against the ecclesiastical law. He should 
file with the motion paper an affidavit of the facte in support of the 
application. The judge will thereupon make an order for the applica- 
tion to be made in court on motion, if he considers that it is a proper 
case in which his office should be used. The judge will also direct 
notice to be given by the promoter to the defendant of his application 
and of the day and time on which the motion will be made. The 
defendant may appear at the hearing of the motion, and may 
either object to the application being granted or may assent to 
terms to prevent its being granted (u). 

If the judge considers it a proper case for prosecution, he will 
make an order to allow his office to be used, and he will decree a 
citation to issue against the defendant, and order the promoter to 
file articles stating fully the nature of the offence and to deliver a 
copy of the articles to the defendant {b). 

Suits are only instituted in this manner against the lay rector 
of a parish for not repairing a chancel (c) or against churchwardens 
for not having efficiently performed their duties or for misfeasance 
in the discharge of their duties (d), or against any lay person for 
making an alteration in a church or churchyard, or removing monu- 
ments or human remains or other things from a church or church- 
yard, without a faculty, or erecting a tombstone in a churchyard 
without the consent of the incumbent (e). 

stands to him in the relation of client or principal (Ayl. Par. 421 ; 3 Bl. Cora. 25). 

A party appoints his proctor to appear and act in a cause for him by a warrant 
under his hand caUed a proxy (Burn, Ecclesiastical Law, Vol. IlL, P- 376; 
Prankard v. JJeacle (1828), 1 Hag. Ecc. 169, 185 et eeq. ; Fry v. Treasure (1865), 

2 Moo. P. C. C. (n. s.) 539). The proctor, until his authority is withdrawn, is 
d&minus litis {Obicini v. Bligh (1832), 8 Bing. 335, per Tindax, C.J., at p. 352). 

(r) CanonesEcciesiastici(1603), 130, 131 ; see pp. 502 €<«ej., and pp. 528, 
531, post. 

{$) Attorneys’ and Solicitors’ Act, 1870 (33 & 34 Yict. c. 28), s. 20; Solicitors 
Act, 1877 (40 & 41 Viet. c. 25), s. 17. 

Mounay v. Robinson (1867), 37 L. J. (ECOL.) 8. 

(w) Solicitors Act, 1877 (40 & 41 Viet. c. 25), s. 17. As to cases under the 
Pubuc Worship Eegulation Act, 1874 (37 & 38 Viet. c. 85), see s. 11 of that Act. 

(x) See pp. 519 et seq., post. 

• (o) Matdwian V. Afa/pos (1794), 1 Hag. Con. 205, 209, n. 

(6) Burn, Ecclesiastical Law, Vol. III., pp. 245, 283 etseq. Criminal suits 
should be instituted and must be prosecuted without undue delay [Dohie v* 
Masters (1820), 3 Phillim. 171, 175; St. Baind (Bishop) v. De Rutzen {Barm) 
(1861), 4 L. T. 90 ; Sheppard v. Bennett (1870), L. R. 3 A. & E. 167, 181). 
fc) Morley v. Leacroft, [1896] P. 92 ; but see Neoille v. Kirby, [1398] P. 160. 

(d) Welcomey. Zafe(1666), 1 Sid. 281; Walter \. Mountague (1836), 1 Curt. 

253 ; Adlam v. Colthurst (1867), L. E. 2 A. & E. 30. 

(c) Walter Y. Mountague, supra; Breeks v. Woolfrey (1838), 1 Curt. 880, 

903 ; Harper v. Forbes (1859), 5 Jur. (n. s.) 275 ; Adlam v. Colthurst, supra. 
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983. Where the promoter of a suit dies while it is pending, 
another will be substituted (/). 


8bct. 4. 

Practice. 


984. In some cases a person may institute, as voluntary promoter, 
and may prosecute a suit which, though in form criminal, has the 
effect of asserting, ascertaining, or establishing a civil right (g). 

(ii.) Civil Suits. 

985. The first step in a civil suit, other than faculty cases which 
are commenced by a petition, is ordinarily the issue of a citation to 
parties named as defendants in the suit(/0, but such a suit can be 
commenced by monition, where its object is to compel the defen- 
dant to do a specific act in order to redress an injury which he has 
inflicted on the plaintiff’s interests (i). 


Death of 
promoter. 

Civil suits in 

criminal 

form. 

Issue of 
citation. 


iMonition. 


(iii.) Conduct of Suits under General Proc&lure. 

986. The citation ought to contain— (1) the name of the judge, 
and his commission, if he be delegated, or, if he is an ordinaiy judge, 
the style of the court of which he is judge; (2) the name of the 
party who is to be cited ; (3) the day and place where he must 
appear or enter an appearance ; (4) the cause for which the suit is 
commenced ; (5) the name of the party at whose instance the 
citation is obtained and the nature of his interest in the case ; and 
(6) the residence and diocese of the defendant, in order to show 
that he is not cited out of his diocese (k). 


987. The citation is followed by pleadings or pleas. These are 
commenced in a criminal suit by articles in which the details of 
the offence or offences charged against the defendant are articled 
and objected (Q, and in a civil suit either by a libel in the name of 


(/) Elphinstone v. Purchas (1870), L. K. 3 P. C. 245. If a bishop resign! 
his see while he is promoting a suit, ho remains the promoter with a change ir 
his me {Winchester [Bishop) v. Wix (1869), L. R. 3 A. & E. 19). 

Discipline Act, 1840 (3 & 4 Vict.c. 86), s. 19; Liddell v. Pains fore 
(lo68), 37 L. J. (eccl.) 83, per Sir T. Twiss, atp. 84; Davey v. Hinde, ri’ooi' 
p. 9a, per Dr. Tristram, at p. 125. 

[h) In the case of the inception of a civil suit, other than a faculty suit, bj 
citation, the citation is prepared by the plaintiff’s proctor, and is issued as t 
matter of nght without the leave of the judge [Fagg v. Lee (1873), L. E. 4 

El' Tristram, at p. 141). 

(0 ragg v. Lee, supra. 

{h) Stat. (1531) 23 Hen. 8, c. 9, s. 1 ; Conset, Practice of the Spiritual oi 
Ecclesiastical Courts, 3rd ed., p. 26; Burn, Ecclesiastical Law, Vol, III., 
pp. Me et seg ; Lee v. Fagg (1874), L. R. 6 P. C. 38, 42. It is sufficient that 
e citation should state generally the offence with which the party is charged 
\hhepjHird v. Bennett (1870), L. E. 4 P. C. 350, 360). Wrongly naming the 
juuge 18 fatal {Williamv. Bott (1789), 1 Hag. Con. 1). But the eO'ect of a 
iB^mer^ or misdescription of the party cited depends on whether his identity 


Prp? 1 • ^ ! Griffiths v. Peed (1828), 1 Hag. Ecc. 195, 196,197, n.) 

c Q specially authorised by statute (see stat. (1531) 23 Hen. 8 

. P' ^24, post), no one can in the first instance be cited out of tin 

mocesc wherein he dwells (stat. (1531) 23 Hen. 8, c. 9). 

wli.. Law. Vol. HI., pp. 188, 283 et sen.; Schultes v 

\ ■d/a<Aeu;5 (1830), 3 Hag. Ecc. 169, 174 

V be brought in, although the party cited admits the offence [Jone. 

j ( 863), 8 L. T. 399). If the articles are not sufficiently specific, they wil 
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and libel?. 
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Ecclesiastical Law. 
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Practice. 

Responsive 
and subse- 
quent 
allegations, 


Hearing. 


tlie party or his proctor, who alleges and propounds the facts upon 
which his claim is founded (m), or by the less formal way of an act 

on petition (h). 

The defendant answers the articles or the libel by a responsive 
allegation (o), to which the promoter or plaintiff brings in a rejoinder 
or rejoining allegation, if he joins issue, or a counter allegation, if 
he desires to put forward additional facts {p). 

All the pleadings are brought into court to be admitted (q), and 
objections may be taken to their admissibility in whole or in part (r). 

The cause is heard upon the pleadings as admitted (a), and the facts 
alleged are either proved by the depositions or aflSdavits of witnesses 
taken or made out of court (b), or by oral evidence in court (c). 

be ordered to be amended, or delivery of particulars of the charges will be ordered 
(Heath V. Harder^ (ISGO). 6 Jur. (x. s.) 785, P. C. ; Salisbury {Bishop) v. Ottley 
(1885), 10 P. D. 20) As to what allegations are suOSciently specific, see Coomhe 
V. Edwards {XHIo), L. K. 4 A. & E. 390. Where articles alleged the contents 
of an Order in Council, the London Gazette containing the Order was required 
to be pleaded and annexed (67. David's [Bishop] v. De Bntzen [Baron] (1861), 4 
L. T. 90). A correct copy of the articles must be delivered to the defendant 
[((illiams v. Bott (1789), 1 Hag. Con. 1). Additional articles may be admitted 
on special grounds (.1/oomm v. Moorsom (1793), 3 Hag. Ecc. 87, 97; Boper v. 
Roper (1818), 3 Phillim. 97 ; Schultes v. Hodgson (1822), 1 Add. 318, at pp. 320, 
321 ; Madan v. Karr (1850). 14 Jur. 275). 

On) Burn, Ecclesiastical Law, Vol. Ill, pp. 188, 261 etseq, A libel maybe 
amended on reasonable grounds before the hearine; (Barnes v. Grant (1865), 11 
Jur. (n. s.) 395). 

(n) Fagg v. Zee (1873), L. E. 4 A. & E. 135, per Sir Robert Phillimore, at 
p. 151. An act on petition is a summary proceeding which may be resorted to 
(i.) for the adjudication of an incidental matter arising during a suit, such os 
the taxation of costs or an appearance under protest (Bum, Ecclesiastical Law, 
Vol. III., pp. 202 et seq.], or (ii.) as the initial pleading in a cause for compelling 
a person to take upon himself the office of churchwarden or in a faculty cause 
[ibid. ; Adey v. Theobald (1836), 1 Ciu-t. 447 ; and see p. 544, post). No matter 
can bo introduced into it in opposition to an allegation in the cause [Dysart 
[Earl) Y. Dysart [Countess] (1842), 2 Notes of Cases, 16, 17). 

(o) Burn, Ecclesiastical Law, Vol. III., pp. 188, 190. The answer to a libel 
in a civil suit creates the litis contestatio [ibid., p. 189). The old practice of 
requiring personal answers on oath in a civil suit [ibid., pp. 189, 190. 289 et seq.) 
appears to be obsolete (J/arftn v. Mackonochk (1874), L. R. 4 A. & E. 279, 282, 
283). ^Vhere a defendant gives an affirmative issue to articles in a criminal 
suit, he may file an affidavit explaining his conduct [Kitson v. Drury (1865), 11 
Jur. (n. s.) 272). Where no pleading is entered to the articles, the case pro- 
ceeds as upon a negative issue [Lee v. Merest (1869), 39 L. J. (eccl.) 53, 56). 
Under a negative issue, without pleadings, evidence may be given of all 
material facts, but not of any special circumstances which would come by 
surprise upon the promoter [Moss v. Edwards (1868), 37 L. J. (ECCL.) 89). 

(p) Burn, Ecclesiastical Law, Vol. III., p. 190. 

(q) Ibid., pp. 188, 189. 

(r) Ibid. A notice of intention to oppose the admission of a pleading must 
state the grounds of objection to it [Daunt v. CrocJcer (1867), L. R. 2 A. & £.41). 
Irrelevant paragraphs will be struck out (Coombev. Edwards (181 o],Jj. R- 4 
A. & E. 390, 396, 397). 

fa) Burn, Ecclesiastical Law, Vol. EH., pp. 206 et seq. 

(5) Ibid,, pp. 190, 304 et seq. Objection can be taken to the evidence by an 
exceptive allegation [ibid., pp. 312 ef seq.). 

(c) Ecclesiastical Courts Act, 1854 (17 & 18 Viet. c. 47). Notesof the evidence 
are to be taken down in writing by the judge or registrar, or by such other 
person or persons and in such manner as the judge directs [ibid.]. Evidence 
will be taken orally under the Act unless good reason is shown to the contrary 
[Edwards v. Hatton (1865), 13 L. T. 253). Where evidence is given orally in 
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988. An appeal lies to a higher court at every stage of the pro- 
ceedings in an inferior court from an interlocutory decision as to 
the admissibility of pleadings or otherwise {(/), no less than from a 
final sentence or decree (e). 

989. The costs of proceedings in the ecclesiastical courts are 
generally in the discretion of the judge (/). Sometimes, in lieu of full 
costs, a specific sum is given nomine ex^ensarnm {(j). The court can 
direct security for costs to be given by any or all of the parties {h). 
"Where they are ordered to be paid, they are taxed by the registrar {() , 
and payment maybe ordered by a monition and enforced by further 
proceedings [k). An appeal will lie in respect of costs alone, though 
it is not to be encouraged {1) ; and a decree in the court below may 
be varied in respect of costs though affirmed in other respects (m). 

^ 990. Eules and orders have been made under statutory autho- 
rity for regulating the procedure of the Consistory Court of 


open court, the old rule in the ecclesiastical courts that a material fact must be 
proved by two witnesses does not apply [Burder v. O'Ntill (186;i), 9 Jur. (n. s.} 
1109, 1110). A clergyman can give evidence in a criminal suit institutea 
against him in an ecclesiastical court {Norwich [Bishop) v. Fcarse (1868), 87 L. J. 
^CCL.) 90J. For the old law as to evidence in the ecclesiastical cotirts, see Burn, 
Ecclesiastical Law, Vol. III., pp. 804 ct seq. The court will order the production 
of documents [Lee v. Merest (1869), 39 L. J. (eccl.) 58). 

[d) Ayl. Par. 79; Burn, Ecclesiastical Law, Vol. III., p. 217. On an appeal 
from an interlocutory sentence from the provincial court, the Judicial Com- 
mittee of the Privy Council may, at the request of both parties, retain the suit 
and proceed with it as an original cause, and, upon completion of the pleadings 
and proofs, continue the hearing as in the court below ( Votmi/ v. Noble fl870). 

L. E. 3 P. C. 357, 365). ^ 

(e) Ayl. Par. 71 et seq. ; Burn, Ecclesiastical Law, Vol. I., pp. 57 a et seq., 

8, c. 12 ; stat. (1588 

-0 Hen. 8, c. 19, ss. 4—6 ; Judicial Committee Act, 1838 (3 A 4 Will. 4, c. 41), 

M. 8—20. A party in contempt is not precluded from appealing {//arriaoa v. 

Barruon (1842). 4 Moo. P. C. C. 96). r't « v 

fS-^) Ecclesiastical Law, Vol. HI., pp. 888 seq.; Gromv. Ilornseq 
[Rictor) (1/93), 1 Hag. Con. 188, 197 ; Falnwr v. Tijou (1824), 2 Add. 196, 208 
« «?. ; Woollocomhe v. Ouldridqe (1825), 3 Add. 1, 5 ; Bliss v. Woods (1831), 3 
4lag. Lee. 486, 526 ; Williams v. Brawn (1835), 1 Curt. 53 ; «. David (Bishop) 
V. Oe Butzen (Baron) (1861), 4 L. T. 90; Berney v. Norwich (Bishop) (1867), 36 
• J. (ECCL.) 10, P. C. As to costs in faculty cases, see p. 547, As to the 
payment of court fees, see Fearson v. Stead, Stead v. Fearson, [1903] P. 66, 
T^n’ ‘ earliest times the rules which have existed relating to the 

p yment of the court fees in the ecclesiastical courts are (1) — that any party who 
in motion a cose in an ecclesiastical court either by a petition for a faculty 
tfi of any other suit, is primarily liable for the court fees due 

vj ^^4 r^ol^tmr of the court; (2) the court fees are payable by 

* re^stry as incurred during the continuance of the suit, and the 
sln^ determination, whether there is an appeal or not; (3) if the 

fhn ^iid the party who contested it fails, and is condemned to paj' 

ortlp^V' ^ promoter’s costs in the case, the judge may, in his discretion, 

lift v.^ , .P^y ^ successful party a part or the whole of the sums which 

iio had paid into the registry as fees due to the court. 

TT .„ ■‘ecclesiastical I.aw, Vol. IH., p. 334; Bardin CaM (1789), 1 
M at p. 206. 

riKoii Vol. III., p. 335 ; (FMalley v. Norwich (Bishop), 

^ i/' and seep. 531, 

t) Burn, Ecclesiastical Law, Vol. III., p. 383. 

7\ n ’ (Coates v. Brown (1822), 1 Add. 345 ; and see pp. 531 et seq., post, 

dn) AtckalU V. Briscoe, [1892] P. 269, 285. 
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London, of the Court of Arches anri nf t ^ 

of the Privy Council anH fLo ^ ^ ^ndmal Committee 

Discipline Act Procedure under the Church 

1874 ( 0 ), the Clergy D sdp it Acfc^ '189^7?'^ 

\oi PI /^^^P“oe ACC, loyj ( j?), and the Beneficea 

causes by the chancellor of tbs Realty cases and other 

bishop (;i '”‘hthe approval of the 

Sul-Sect. 2.-Procedure in respect of Offenm of the Clergy. 

(i.) Classes of Offences, 

sta?S expressly provided by 

< n eit " clergyman'who Ls^ommitted 

the al“e7£ ' LTcf'tS, 

Regulation Act, ISul). ’ ^ ^ 

tic?dis°cSre\;°;' “> 

cognisable under the of' ) offences in respect of moral conduct 

s sriBS i 

undlr tS’pubhfw ‘*h- aS! 'i 840 (/-f 'or 

Septembtr^2lth!'l88Bnd MV^nh'^SSeTll^Vn 

and Orders Eevised Vol IV^ i cf seq. ; Statutorj' Eules 

Noble y. Abler (im), nVorifs^ PP' 

Council of FebXary °'2nd ’ 18^9 

ame^nded :^ebruanM Sth r 1 Clergy Discipline Eules, 1892, as 

Eules and Orders Pc l’ 

tAJifL^uafSrca!end'''“'‘’'d- VoVl£^pp. 998 et eeg . ; and 

{Nranka>d v. Deucle 118281 1 W policy of the law or to justice 

(a) |ee ^note1“:t!;r^ JoH. Nicnonn. at p. 189). 

|c) os’ & tie V^T"i ^ H- 1 ; parte Denison (1854), 4 E. & B. 292. 

(d) .3 & 4 Viet. c. 86. ■ 

\e) 37 & 3-8 Viet. c. 85. 

®“PP- 522 et seq., post. 


PP- et sea., post. 

■^L» ? Churcli Discipline Act, 1840 (3 & 4 Viet. c. 86) (see 

mtne alternative, in cases of heresy, under stat. (1531) 


pp. 526 et seq.f post), or 
23 Hen. 8, c. 9, , s. 2. 

W 3^^' •! c. 86. 

law as to unffm^k^' PP‘ A clerk who offends against the 

under the Art of T T^' ? service can also be proceeded against by indictment 

3 & t k"ct "• 2 > see?ote(c).^p. 668, post 

worshin -withonf W ^^*.3 "f lectures or preaches in a place of public 

P ng duly approved and licensed is also punishable by three 
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(5) contumacy in disobeying or disregarding an ecclesiastical 
monition or order (/), As an alternative to proceedings in respect 
of heresy under the Church Discipline Act, 1810 (m), an archbishop 
may cite for heresy a clerk inhabiting any diocese within his 
province, if the bishop or other ordinary consents thereto or fails 
in his duty of punishing the heresy (n). 

992. The proper punishment of a beneticed clerk for an ollence 
in respect of doctrine, if persisted in and not revoked, is depri- 
vation (o); and this is expressly imposed by statute where the 
offence is in violation of the Thirty-nine Articles (p). 

993. All ecclesiastical offences of the clergy which are not 
included in the foregoing categories are cognisable under the 
Church Discipline Act, 1840(a). In the case of some of them the 
offender is to be ipso facto deprived of any preferment which he 
may hold {h ) ; and for some others a definite penalty of less severity 
is prescribed (c) ; but in the case of the rest the censure or punish- 
ment to be inflicted is in the discretion of the courts (d). 

994. The offence of brawling or violent or indecent behaviour in 
a church or churchyard (e), if committed by a clerk, is not punish- 
able under the Clergy Discipline Act, 1892 (/), unless either it 
amounts to an offence against morality wuthin the meaning of 
that Act; or he has previously been convicted of it in petty 
sessions (^). But it is punishable either in petty sessions under 
the Ecclesiastical Courts Jurisdiction Act, 1860 {/(), or by pro- 
ceedings under the Church Discipline Act, 1840 (i). 

995. Generally all violations of Church order, and breaches of 
the canons and other laws ecclesiastical, and disobedience to the 


months’ imprisonment (see note (r), p, 686, post). An incumbent w)io offends 
agamst the law as to residence on his benefice is also liable under the Pluralities 
Act, 1838 (1 & 2 Viet. c. 106), to penalties and forfeitures recoverable in the 
consistory court of the diocese {ibid., ss. 32, 114 ; see p. 540, post). 

It) As to contumacy, see pp. 532 et sea., 538, post. 
m) 3 & 4 Viet. c. 86. 

(n) Stat. (1531) 23 Hen. 8, c. 0, s. 2 ; stat. (1677) 29 Car. 2, c. 9 ; Church 
Discipline Act, 1840 (3 & 4 Viet. c. 86), s. 19. 

(fi) Caudrei/s Case (1591), 5 Co. Rep. (Of the King’s Ecclesiastical Law), 1 a; 
bib. Cod. 1068 ; Vopsey v. Noble (1870), L. R. 3 P. C. 357 ; see pp. 536, 538, post, 
ip) otat. (1571) 13 Eliz. c. 12, s. 2 ; Kinfs Proctor v. Stone (1808), 1 Hag. 

ton. 424. A promise not to offend again is not a revocation of past en’or 
[ihid., at p. 432). 

(a) 3 & 4 Viet. c. 86. 

W See pp. 535, 635, post. 

(c) See pp. 522, 655 et seq., post, 
d) Martin v. Mackonochie (1882), 7 P. D. 94, P. C. 

,«) As to brawling, see pp. 663 et seq., post. 

/) 55 & 56 Viet. c. 32. ^ 

fl) Oirtv. Fillingham, [1901] P. 176. 

•V oi * 32 ; see Vallancey v. Fletcher, [1897] 1 Q. B. 265. 

3 & 4 Vict. c. 86. See stat. (1552) 5 & 6 Edw. 6, c. 4 ; Cox v. Goodday 
0810), 2 Hag. Con. 138; Tayl(yr v. Morley im’l), 1 Curt. 470; Burder v. 

(1842), 1 Notes of Cases, 542; Francis v. Steward {\%-^A), 5 Q. B. 984, 
-s o Denman, C.J., at p. 995. The punishment is suspension (stat. (1552) 

0 & b Edw. 6, c. 4). i' 
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lawful commands of the bishop, are ecclesiastical offences and 
punishable as such(A-). 

996. Simoniacal offences (/) on the part of a clerk, except those 
expressly made cognisable under the Clergy Discipline Act, 1892 (ml 
are cognisable under the Church Discipline Act, 1840 (n). 

997. If a clerk who holds any cathedral preferment, benefice, 
curacy or lectureship, or is licensed or otherwise allowed to 
perform the duties of any ecclesiastical office, trades or deals in any 
manner contrary to law (o), he is liable for the first offence to be 
suspended for a period not exceeding one year, and for a second 
offence committed after a sentence of suspension, to be suspended 
for such time as the court before whom he is tried thinks fit. For 
a third offence he is to be deprived ah officio et a henejicio(p). 


(ii.) Proceihire under the Cleryij Discipline Act, 1892. 

998. The offences cognisable under the Clergy Discipline Act, 
1892 (fl), include crimes and acts of immorality ; any act consti- 
tuting an ecclesiastical offence of which a clerk is convicted by a 
temporal com*t (b ) ; and any immoral act, immoral conduct or 
unmoral habit, and an offence against the laws ecclesiastical which 
IS also an offence against morality, including acts, conduct and 
habits in contravention of the 75th and 109th of the Canons 
Ecclesiastical of 1603 (c). 


(k) Ayl. Par. 208 ; Godolphin, Eepertonum Uanonicum, pp. 806, 307 ; Philips 
^ Burp (1694), 1 Ld. Eaym. o, 9 ; Buy,/ v. Winchester (Bishop) (1868), L. E. 2 
P. C. 223, 2ISo, 236 ; Comhe v. De La Bere (1881), 6 P. D. 157, 163—166, 169, 
1 <0. bee also p. 653, post. 

G) As to these offences, see pp. 593 et sen,, post. 

(m) 55 & 56 Viet. c. 32. See p. 595, post. 

(«) 3 & 4\ict. c. 86. See Jackson v. Mugg (1674), Eothery’s Precedents, 
[1^7] A fa 

(o) See p. 557, 558, posL 

\p) PIm-alities Act, 1838 (1 & 2 Viet. c. 106), s. 31. 
a\ 55 & 56 Viet. c. 32. 

offence against morality (Girt v. Fillingham, 
[1901] P. 176, 180, 184). ^ ^ 

(c) Clergy Discipline Act, 1892 (55 & 56 Viet. c. 32), ss. 1, 2, 12. A clerk 
may be sued m an ecclesiastical court with a view to suspension or deprivation 
101 a criminal offence without having been first convicted in a temporal court 
(^lownsend v. Thorpe (1727), 2 Ld. Eaym. 1507; Free v. Burgoyne (1828), 2 Bli. 
(N. s.) 65, 80, H. L.). The following acts, amongst others, are offences against 
the laws ecclesiastical and also .against morality: — Collection of alms on 
false pretences [Fitzmaurke v. Ilesketh, [1904] A. 0. 266, P. C.) ; cruelty 
to a servant (Be Montgomery (1906), Times, Alarch 12th) ; drunkenness 
{^Bnrder v. Speer (1841), 1 Notes of Cases, 39; Rochesteri Bishop) v. Harris, 
[1893] P. 137 ; Marriner v. Bath and Wells (Bishop) (1876), cited ibid., 145); 
frequenting alehouses and tippling (Gwyn v. Watkins (1700), Eotherj*’s 

^ TLT - < 


V. a la atiu jmuisnaDie lor manning ms aeceased wile s sister poi 
s. 4) ) ; incontinence (Rich v. Gerard (1690), 1 flag. Ecc. 47, n., Appendix B, p. . , 
Dargavell v. Langdon (1678), Eothery’s Precedents, No. 68, p. 31; Free v. 
Burgoyne, supra ; Kitsm v . Loftiis (1845), 4 Notes of Cases, 323; Bonwell 
London (Bishop) (1861), 14 Moo. P. C. C. 395) ; irreverent lang uage in the 
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999. If a clergyman, on conviction either of treason or felony, 
or, on indictment, of a misdemeanour, is sentenced to imprison- 
ment with hard labour or any greater punishment, or an order 
under the Acts relating to bastardy is made upon him, or in 
a matrimonial cause he is found to have committed adultery, 
or an order for judicial separation is made against him, the 
bishop is, within twenty-one days after the conviction, order, or 
finding becomes conclusive, to declare that the preferment, if any, 
held by him is vacant, or, if he holds none, that he is incapable of 
holding preferment ; and thereupon, unless he receives a free pardon 
from the Crown, he is to be incapable of holding preferment. If 
a clergyman holding preferment receives such pardon before another 
is admitted to the preferment, the bishop is, within twenty-one 
days after receiving written notice of the pardon, to admit him 


pulpit (iJurrfer v. Hale {1849), G Notes of Cases, 611, 630, 631); solicitation of 
chastity [Berney v. Norwich {Bishop) (1867), 30 L. J. (eccl.) 10, P. C.) ; 
swearing and ribaldry, if habitual {Moore v. Oxford {Bishop), [1904] A. C. 283, 
P. 0.). Canones Ecclesiastici (1603), 75 and 109, are as follows: “75. No 
ecclesiastical person shall at any time, other than for their honest necessities, 
resort to any taverns, or alehouses, neither shall they board or lodge in any 
such places. Furthermore, they shall not give themselves to any base or servile 
labour, or to drinking or riot, spending their time idly by day or by night, 
playing at dice, cards, or tables, or any other unlawful games ; but at all times 
convenient they shall hear or read somewhat of the Holy Scriptures, or shall 
occupy themselves with some other honest study or exercise, always doing the 
things which shall appertain to honesty, and endeavouring to proht the Church 
of God, having always in mind, that they ought to excel all others in purity 
of life, and should be examples to the people to live well and christianly, under 
pain of ecclesiastical censui’es, to be mflicted with severity, according to the 
qualities of their offences.” “ 109. If any offend theii’ brethren either by adultery, 
whoredom, incest or drunkenness, or by swearing, ribaldry, usury, and any 
other uncleanness and wickedness of life, the churchw’ardens or questmen and 
sidemen, in their next presentments to their ordinaries, shall faithfully present 
all and every of the said offenders, to the intent that they and every one of them 
may be punished by the severity of the laws, according to their deserts ; and 
such notorious offenders shall not be admitted to the Holy Communion till they 
be reformed,” Among the offences cognisable under the Act is that of which a 
clerk IS, under s. 1 (5) of the Benefices Act, 1898 (61 & 62 Viet, c, 48), guilty by 
being knowingly party or privy to a transfer, presentation or agreement, which 
18 invalid under that section (see p. 583, post), or by committing a breach of the 
promissop’ part of the declaration made by him under that section (see 
pp. 583, 594 et stq.,post)\ but the Act does not extend to any other form of 
Bimony {Baker v. Rogers (1600), Cro. Eliz. 788; Benejiced Clerk v. Lee, [1897] 
226, P. C.). ^ In Rochester {Bishop) v. Harris, [1893] P. 137, it was 
held that the occasioning of grave scandal and offence is not in itself an 
Mence which can be charged under the Clergy Discipline Act, 1892 (55 & 56 
Vict. c. 32), 8. 2 ; but the conduct which has occasioned it must be charged. 
Act, however, it was held that a suit under the Church Discipline 
Act, 1840 (3 & 4 Vict. c. 86), was sustainable, and a clerk might be suspended 
or deprived, on account of scandal arising from an accusation which, if true, 
would constitute a criminal offence cognisable by a temporal court {Jersey 

3 f fl. T" (19-^0), 3 Moo. P. C. C. 229, 245 ; Btirder v. (1844), 

w'fh ^ conviction for drunkenness and disorderly conduct, 

ithout taking into consideration whether the offence had actually been com- 
mitted or not {Borough v, Collins (1890), 15 P. D. 81). Acts and conduct of 
he kind condemned by Canones Ecclesiastici (1603), 75 and 109, are offences 
^ tinder the Clergy Discipline Act, 1892 (55 & 56 Vict. c. 32), if, 
^^8'h not absolutely immoral, they are dangerous to the reputation and 
uworthy of the character of ministers of religion (Bene/iced Clerky. Lee^ supra, 

pp- 229, 230 1 ,Wrtv. [1902] P.37) 
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clergyman either is convicted by a 

llWpd tn I act which IS an ecclesiastical offence (e), or is 

an ^ave been guilty of any immoral act, conduct or habit, or 

h'nplnd laws ecclesiastical as respects morality 

(including a breach of the 75th or lU9th canon of 1603 (/)), he 

may be prosecuted in the consistory court of the diocese in which he 

holds pieferment, or, if he holds none, in the consistory court of the 

diocese in which he resides or in which the offence is alleged to have 

been committed, by the bishop of the diocese or a person approved by 

mm, or, if he holds^ preferment, by any of the parishioners of the 

paush in which it is situate. But the complaint must be made 

Mithin hve years after the offence, except where made within two 

^ by a temporal court becomes conclusive, 

ana the bishop may disallow the prosecution if the complaint appears 
too vague or frivolous (g). 

1001. Where there is a conviction, order or finding of a temporal 
court against a clergyman, which renders him liable to a declaration 
that his preferment is vacant, or that he is incapable of holding 
piefeiment, or to prosecution in the consistory court, a certificate 
thereof is to be sent to the bishop of the diocese in which the 


ivevisea. voi. iv., LJcclesiastical Court, EnglaDd, pp. 69, 70). If the 
c erg\ man holds more than one preferment, and they are in diflerent dioceses, 
the preferment m each diocese is to be declared vacant by the bishop of that 
diocese r. 36 (Statutory Rules and Orders Revised, Vol. iV., Ecclesiastical 

^ term preferment’^ includes every kind of 

^intual from a deanery to a curacy, lectureship or chaplaincy (Clergy 
isciplme Act, 1892 (oo & 56 Viet. c. 32), s. 10, sched.). A separation order made 
imaer the bummary J urisdiction (Married Women) Act, 1895 (58 & 59 Viet. c. 39), 

fnt 1 the Act (Sweet v. Ely (Buhop), [1902] 

- Lh. OU8). bee also Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 2 : and Canon 
Lcclesiasticus (1892). ' 

(e) As to ecclesiastical offences, see note (c), pp. 522 et seq., ante. 

( /) See note (c), p. 523, ante. 

{g) Clergy Discipline Act, 1892 (55 & 56 Viet. c. 32), ss. 2, 5 (1), 12; Clergy 
Uiscipline Hules, 1892, and r. 34 (as re-made July 11th, 1898) (Statutory Rules 
and Orders Revised, Vol. IV., Ecclesiastical Court, England, pp. 61 ei seq). 
i^iore this Act a clergyman could not be tried in an ecclesiastical court for an 
oiience amounting to treason or felony (Bum, Ecclesiastical Law, Vol. II., 

1 , ^ (N. s.) 1109, 1110; Be A. B. {Clerk) 

(188b), II P. D. 56). If a clergyman holds more than one preferment and they 

dioceses, he may be prosecuted in the consistory court of any of 
such dioceses, except that, if the offence is alleged to have been conimitted wholly 
in one of such dioceses, he is to be prosecuted in the court of that diocese, unless 
a court in which a prosecution is commenced otherwise directs {ibid., r. 35). 
b. 2 of the Act is by s. 1 (5) of the Benefices Act, 1898 (61 & 62 Viet. c. 48), 
to include the offence of which a clergyman is guilty, by being knowingly party 
or privy to a transfer, within the meaning of that section, or presentation or 
agreement, which is invalid under that section, or by committing a breach of the 
promisso^ part of the declaration made by him under that section (se© 
pp. 583, 594, 595, post). As to simony before that Act, see note on p. 593, 
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temporal court sat, who, if the clergyman holds preferment or 
resides in another diocese, is to send it on to the Inshop of that 
diocese (h), 

1002. If there is a question of fact to l)e determined at the 
trial other than the fact of the conviction of the clergyman by a 
temporal court, either party may require that there shall be live 
assessors, chosen out of a standing list, to assist in deciding the 
question. The chancellor of the diocese, or a deputy chancellor, 
presides at the trial, and in the absence of assessors is the sole judge. 
Where assessors are added, the chancellor alone decides questions of 
law and of costs ; and questions of fact are decided by him and at 
least a majority of the assessors, or by all the assessors unanimously. 
If no decision is so arrived at, a re-trial, with different assessors, is 
to take place at the desire of either party as soon as possible (i). 

1003. An appeal either to the provincial court, whose decision 
will in that case be final, or, in the alternative, to the .ludicial 
Committee of the Privy Council, may be maile by either party on a 
question of law within twenty-eiglit days, and by the defendants, 
with the leave of the court to which the appeal is made, obtained 
on a petition lodged within fifteen days, on a question of fact {/c). 

1004. The sentence is to have regard to the interests of the 
parish concerned ; and the clergyman may be sentenced to be 
deprived, or, if he is unbeneficed, to be incapable of holding prefer- 
ment. In either case the sentence is pronounced by the bishop, 
and the clergyman becomes thenceforth incapable of holding 
preferment, unless he receives a free pardon from the Crown, or 
unless, after public notice, he is allowed to hold some preferment 
by the bishop of the diocese and the archbishop of the province in 
which it is situate. If he is sentenced to suspension for a term of years, 
he cannot during the term act in connection with his preferment 
without the leave of the court, nor reside within such distance 
thereof as is specified in the sentence, nor can he be readmitted 

until he has satisfied the court of his good conduct during the 
term (1), 


ih) Clergy Discipline Act, 1892 (oo & 56 Viet. c. 32), s. 5 (4); Clerf?' 
^isciplme llules, 1892, r. 33 (Statutory Rules and Orders Revised, Vol. IV. 
Lcclesiastical Court, England, p. 69). 

(t) Clergy Discipline Act, 1892 (55 & 56 Viet. c. 32), ss. 2, 3, 10; Clerg’ 
vTTv 1892, rr. 16-24. 32-41 (Statutory Rules and Orders Revised 

^®®^®®i^8tical Court, England, pp. 64 et aeq., 68 et seqX 
(«) t^leigy Disciplitie Act, 1892 (55 & 56 Viet. c. 32). s. 4; Clergy Disciplini 
Rules, 1892, rr. 60—74 (Statutory Rules and Orders Revised, Vol. IV. 

cclesiastical Court, England, pp. 74 tt atq.). Leave to appeal in respect of thi 
n?iAA? A « ^®fused where no -prima facie case is made out [Evaua v. Wood 
i . ■'J 338, P. C.). The time for appealing will not be enlarged, unless i 

^tisfactoiT reason is given for the delay {Lee v. Atherton, [1904] A. C. 865 

h 1 a® to facts the appellate court may summon any witnesi 

earn at the trial, and any new witness not heard at the trial, to give evidence witl 
esnect to the case (Clergy Discipline Rules, 1892, r. 69 (Statutory Rules am 
r ers Revised, Vol. Iv., Ecclesiastical Court, Englanu, p. 75); Chesney v 
ni V. Cheaney (2), [1908] P. 301). 

[i) Clergy Discipline Act, 1892 (55 & 56 Viet. c. 32), s. 6; Clergy Disciplin( 
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direction contained in it,1s“pun°i8hrwX"a 

Fonomc, ssnlence of deposition from hjl, order. “obiectlo In 

dEl'b iX ““ *” 

have been commenced under the Act 
the bishop of any diocese within which the clerk holds preferment 

may, with the written consent of the clerk and the accusing party 

maj seem ht not exceeding the sentence which might be pronounced 

mptll ® sentence may be enforced^ the like 

means as if pronounced after a hearing under the Act (o). ^ 

(iii.) Procedure under the Church DiscipHne Act, 1810. 

elerk, or scandal or evil 
lepoit exists conceniing him in respect of his having committed 

an oflence agamsb the laws ecclesiastical which is not within the 
piOHsions of the Clergy Discipline Act, 1892 (p), proceedings may 
be taken under the Church Discipline Act, 1840 (q) . The bishop of 
the diocese within which the offence is alleged to have been com- 
vif empowered (r) on the application of a complaining 
P 1 ( ); 01 , if he thinks fit, of his own motion, to issue a 
commission to five persons, one of whom must be the chancellor 

f ‘Jioeese, to inqume as to the 

the charge or report (f). The commissioners have 
1 1 0 examine witnesses on oath, and are to report to the 

Comt,’ Engbnd! 

EiS! ^ c. 32), s. 7; Clergy DiscipUne 

"• 32). S. 8. There may be an 

(5*X).tis^j2 a K 4H. 

(o) Clerp Discipline Act, 1892 (55 & 56 Tict. c. 32), s. 10, sched. 
r 1 V® PP- 3^2 et seq., ante. 

i.iiu * 1 .' offences against the laws ecclesiastical cognisable 

®®f P- Criminal proceedings against a clerk can only 
PI ^ this Act {ibid., s. 23) except in cases falling within the 

Clergy discipline Act 1892 {56 & 56 Tict. c. 32), or the altematiye procedure 
provided by the Pub he Worship Regulation Act, 1874 (37 & 38 Vmt. c. 85) 

^,9-- ^ * ^^Parie Benuon (1854), 4 E. & B. 292). 

/■ h "t ho bishop 18 not obliged to take action if he deems it inexpedient to do 

nc/n/: (Bishop) (1859), 2 E. & E. 209; Julius v. Oxford {Bishop) 

(lobO), o App. Cas. 214). 

of the complaining party is immaterial (Az parte Edwards 
VioMj, 9 Uh. App. 138). 

(0^ Church Discipline^ Act, 1840 (3 »&: 4 Tict. c. 86), s. 3. At least fourteen 

ays previous notice of intention to issue the commission must be sent to the 
accused clerk {ibid.). 
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bishop whether there is sufficient primd facie ground for instituting 
proceedings against the accused clerk, who, on payment of a 
reasonable sum, is entitled to a copy of the report and depositions 
of witnesses (u). A copy is also to be transmitted to the bishop of 
every other diocese, if any, in which the accused clerk holds 
preferment (a). 

The proceedings must be commenced within two years after 
the commission of the offence (b). 


1009. Where proceedings have been commenced under the Act, 
the bishop of any diocese within which the clerk holds preferment 
may, with the written consents of the clerk and of the accusing party 
(if any), pronounce, without further proceedings, such sentence as 
may seem fit, not exceeding the sentence which might be pronounced 
in due course of law ; and the sentence may be enforced by the like 
means as if pronounced after a hearing under the Act (c). 


1010. Where the commissioners report that there is sufficient 
prima facie ground for proceedings, and the bishop of any diocese 
within w'hich the accused clerk holds preferment, or the accusing 
party (if any), thinks fit to proceed (d), articles are to be drawn up (e) 


(«) But he is not entitled to see any letter or document not produced before 
the commissioners (/’arnad V. Craig (1847), 11 Jur. 71). 

(a) Church Discipline Act, 1840 (3 & 4 Viet. c. 86), ss. 4, 5. The term 

“preferment” means every kind of spiritual office from a deanery to a curacy, 
lectureship, or chaplaincy s. 2). It includes the post of minister of sin 
unconeecrated chapel {Barjies v. Shore (1846), 1 Rob. Eccl. 382 ; S. C. (on rule 
for prohibition), 8 Q. B. 640 ; Freeland y. Neale (IHiS), 1 Rob. Eccl. 643). As 
to the form of the inquiry before the commissioners, see Be Mondiou (1845), 
3 Isotes of Cases, Supplement, p. Iv, ; and as to the evidence, see Lincoln (Bishop) 
V. Dag (1845), 4 Notes of Cases, 299. The commissioners cannot inquire into 
an oiience committed outside the diocese [Homer v. Jones (1845), 9 Jur. 167), 
but can inquire into facts outside connected with an offence committed within it 
[London [Diahop) y. Bimwell (1860), 6 Jur. (n. s.) 709). Their function is 
f ^^vise the bishop on the matters alleged. He is at liberty to 

take his own course afterwards, and can bring the matter by letters of 
request before the provincial court in such foim as ho thinks fit [Sheppard 
V. (1870), L. R. 4 p, C. 350, 359). There is no appeal from the 

before the commissioners or from their report [Simpson y. Flamank 
(1867), L. E. 1 P. 0. 463). 

(b) Church Discipline Act, 1840 (3 & 4 Viet. c. 86), s. 20. Proceedings are 
commenced by service of a citation to appear, and not by the issue of a 
commssion or the report of the commissioners, or the filing of articles [Brookes 

1 Eccl 606; Hereford [Bishop) v. T n (1853), 

j: Ro^ Eccl 595 ; Ditcher v. Denison (1857), 11 Moo. P. C. C. 324). The fact of 
0 oitenco having occurred within two years need not be stated in the commis- 
on, nor in tho citation [Simpson v. Flamank, supra). Where an offence is 
peatea or continued, proceedings may he commenced within two years from 

703) A ^1? continuance [Titchmarah v. Chajman (1843), 3 Curt. 

• ) , and where the offence was committed within the two years, evidence may 
given of matters in relation thereto which occurred before the two years 
(Af/imrds y. Moaa (1869), 20 L. T. 834, P. C.) 

c) Uurch Discipline Act, 1840 (3 & 4 Viet. c. 86), s. 6. 
fn /?> party thinks fit to proceed, the bishop must allow the case 

Fa Tk [Archbishop) (1856), 6 E. & B. 546). 

\ articles must be confined to offences ivithin the diocese [Homer v. 

thfa!!’ V. Moss, supra), hut may allege facts connected within 

wnich have occurred outside it [London [Bishop) y. Bonwell, supra). Fresh 
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and signed by a practising barrister ( f) and filed in the registry of the 
diocese ; and a copy thereof is to be served on the clerk, who is to 
be required to appear and answer them. If the clerk appears and 
mits then truth, the bishop or his commissary is to pronounce 
the proper sentence. But if he fails to appeal- and answer the 
ai tides, or appears and contests them, the bishop is to hear the 
cause with three assessors, qualified as in the Act mentioned, and 
to determine it and pronounce the proper sentence (y). 


1011. As an alternative course, which, if the charge is not 
admitted, is, in practice, almost always adopted, the bishop of any 
diocese in w-hich the clerk holds preferment, or, if he holds no 
pieterment, the bishop of the diocese within which the offence is 
al eged to have been committed, may either in the first instance, or 
alter the commissioners have reported that there is sufficient primd 
jaae ground for instituting proceedings, and before articles are 
tied but not afterwards, send the case by letters of request to 
tlie provincial court to be there heard and determined (/i). 


Inhibition 

pending 

proceedings. 


1012. Where from the nature of the offence charged any bishop 
\uthin whose diocese the accused clerk holds preferment considers 
that great scandal is likely to arise from his continuing to officiate 
while the charge is under investigation, or that his ministration 
^\lll be useless while it is pending, the bishop may, by a notice 
seived on him, with a copy of the articles, or at any time pending 

before the bishop or in any ecclesiastical court, 
inhibit him from officiating within the diocese after fourteen days 
nom^ service of the notice until sentence is given in the cause. 
But if the clerk is the incumbent of a benefice, he may within such 

nominate to the bishop any fit person or persons to 
omciate during his inhibition ; and the bishop, if such person or 
peisons appear fit, is to grant to him or them a licence to officiate 
accordingly, or, if no fit person is so nominated, is to make the 
necessary provision for the service of the church. In all such cases 
the bishop may assign to the person or persons officiating such 
stipend as he thinks fit, not exceeding the stipend requfied by law 


6 MorP^C offences are inadmissible {Craig v. FarnellimB), 

. (/) ^^ouncey v. Robinson (1867), 37 L, J. (eccl.) 8. The Act prescribed 
si^ature by an advocate practising in Doctors’ Commons. 

thurch Discipline Act, 1840 (3 & 4 Viet. c. 86), es. 7—12. Where the 
isnop directs his secretary to promote the suit, he is not thereby disqualified from 

eanng and determining the cause with the statutory assessors [R. v. St. Albans 
{Bishop) (1882k 9 Q. B. D. 454). 

(/i) ^urch Discipline Act. 1840 (3 * 4 Viet. c. 86), s. 13. The bishop may 
send the letters of request without issuing a commission, notwithstanding that 
notice has been served on the accused clerk of his intention to issue it {Head v. 
banders (1842), 4 Moo. P. C. C. 186). In that case the clerk mav be charged 
^ n committed in another diocese {Edwards v. Moss (1869), 20 L. T. 

The judge of the provincial court is bound to entertain the cause 
{bheppard v. Phillimore ( 1 869), L. E. 2 P. C. 450), and the letters of request nwd 
imt contain any reason for thoir being sent {ihid.), nor state on whose application 
they were granted {Head v. Sandet's, supra, at p. 193). Where the bishop 
himself promotes the suit, it does not abate on his resignation {Winchester 
{Buhop) V. Wix (1869), L. E. 3 A. & E. 19). 
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for the curacy of the church (/) nor exceeding a moiety of the net 

annual value of the benefice, and may, if necessary, provide for tiie 

payment of the stipend by sequestration of the benefice. But the 

inhibition and the licence may at any time be revoked iiv the 
bishop ij). ^ 

1013. Except by permission of the judge of tiie provincial court 
there is no appeal from any interlocutory order of that court which’ 
has not the effect of a definitive sentence ending the suit in that 
court. But an appeal lies to the archbishop, which is to be heard 
before the judge of the provincial court, from a judgment pronounced 
m the hrst instance by the bishop; and an appeal lies to the Kim 
in Council, which is to be heard before the Judicial Committee of the 
riivy Council, from a judgment of the provincial court, whether 
pronounced on an appeal from the judgment of a bishop, or, in the 
nist instance, on a case sent to that court by letters of request {k). 

f monition not to commit the offence in future may be 
attached to the definitive sentence; and the clerk may be punished 
for disobeying it without a fresh suit (/). J 

1015. "Where the bishop who under the Act would do any act or 

authority other than sending a case by letters of 
h^Tf provincial court (vi) is the patron of any preferment 
Held by the accused clerk, the act or authority is to be done or 
exercised by the archbishop of the province (n). 

(iv.) I^ocedure under the Public ]Vorship Pegulation Act, 1871. 

proceedings under the Church Discipline Offences 
Act, |«4U (o), proceedings may be taken under the Public Worshin cognisable, 
Regulation Act, 1874 (p), where in a cathedral or collegiate churcli 

01 ' other church or churchyard or consecrated burial 
pound, (1) an alteration m or addition to the fabric ornaments or 

Shiden bv 1 “ 1 “^® authority, or a decoration 

chiLb l ^ performance of divine service in the 

haTOwhhin ‘he churchyard or burial ground 

uLd’nn^ ^ ‘'^elve months, used or permitted to be 

nrescwLd “ “ ornament of the minister or neglected to use a 

Sn lb. " vesture, or (3) such person or persons have, 

^observed, the directions o f the Book of Common Prayer as to 

!*1 f?,! (f)’.PP- 641 »'?•. po,t. 

i /M Acb 1640 (3 & 4 Viet. c. 86), 3 . 14. 

n Mari, 'r, I A 7 ’ (1867 , 36 L. J. (eccl.) 25, 28. 

^ ^ A. affirmed (1881) ; 

Inf cte 2 Ecol. 270. 

Under e. 16 of ti?« a5 ''' UrchMop) (1856), 6 E. & B. 546. 

provincial courfc//?^v j appeal lies from the archbishop’s decision to the 

(0) 3 4 4 Viet SR (U*57). 7 E. 4 B. 315). 

Council of ‘ Rules and Orders made by Order in 

Ecdeeiastical Com^ Intl’airpf and Orders Eevised, Vol. IV.. 

RL.— XI. 
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0 lence has been committed. It can be made V the SZn of 
the aichdeaconry, or a churchwarden or three parishioners (;•) 

0 the palish, oi, in the case of a cathedral or collesiate church 

ho'ha ff “'‘I® anf of fun age 

edaiat on A “ ‘be bishop the prescribed 

eclaiation that they are members of the Church of England and 

IHlm bis?on^fr“' of abode in the diocese (s). 

is of on n nl’if f ^e whole circumstances of the case, 

TentaHr A 1 l"°®®®'bngs should not be taken on the repre- 

staSw A 1 bis opinion, and the 

thf diocesan registry, and a copy is sent to 

t tt P n 1°“® persons who made the representation and 

reopK in^ Otherwise, within twenty-one days («) after 

o the lepresentation, the bishop transmits a copy to the 
accused person and requires him and the person or persons making 
the lepiesentation to state in writing within twenty-one days whether 

submit to the directions of the bishop in the 
a "1 out aj^peal. If both parties state their willin gness so 
fi ■ 1-’. ^*®^J0p proceeds to hear the matter in such manner as he 

iin 's » pronounces such judgment and issues any such 
oni ion as he thinks proper, without an appeal therefrom ; but 
e ]u gment does not finally decide any question of law so as to 
prevent its being again raised by other parties (x). If the parties 

^ bishop to transmit to the judge of the provincial court 

1 is opinion a special case stating questions arising in the pro- 
cee mgs and signed by them and by a barrister, the judge hears 
an e ei mines the questions, and the judgment pronounced by the 
msnop IS in conformity with his determination (y). If, on the other 

an , eithei party does not, within the twenty-one days, express 
VI inpiess to submit to the directions of the bishop in the matter, 

^ vfi ^^6 representation in the prescribed mode to the 

arcLbishop of the province, who is to require the judge of the 

^ ^ ^ ^ 

(?) Public Worship Kegulation Act, 1874 (37 & 38 Viet. c. 85), ss. 4-6, 8. 
e case of an alteration in or addition to the fabric of a church, itmu^t have 
been completed within the preceding five years (ibid., a. 8). 

(r; ne parishioners must be persons of the male sex and of full age, who 
elore making the representation have signed and transmitted to the bishop the 
presenbed declaration that they are members of the Church of England and 
ave or me last year had their usual place of abode in the parish (Public 
W orsbp Reg^ation Act, 1874 (37 & 38 Viet. c. 85), a. 6. Sched. A). 

V- V Regulation Act, 1874 (37 & 38 Viet. c. 85), s. 8, Sched. B. 

( ; li me bishop has come to this conclusion, his opinion cannot be overmled 

V. London (Bishop), [1891] A. C. 666). 

(1877)^2 P D ^03) proceedings are void (Howard v. Bodington 

Public Worship Regulation Act, 1874 (37 & 38 Viet. c. 85), a. 9 . 

{g) Hid. ^ ^ 
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provincial court to hear the matter at any place within the diocese Skct. 4 . 
01 province or in London or Westminster (a). Practice 

1018. The judge is to require security for costs from the accnsfi,- i-,.. ”7 
and IS to give not less thmi twenty-eight days’ notice of the time 
and place of hearing. l\ithm twenty-one days after the notice the 
accused pei^on is to transmit to the judge a succinct answer to’ the 
repiesentation, and, in default of so doing, is deemed to have denied 
the truth or relevancy of the representation. The evidence is to be 
given orally on oath in open court; and the judge has the powers of 
a court of record and may enforce the attendance of witnesses and 
the production of documents. The parties may appear in person 
or by counsel, proctor, or solicitor. Unless the parties agree to'the 
contrary, the judge must state the facts proved before him in the 
form of a special case ; and, after pronouncing judgment, including 
Buch^ monition, if any, and such order as to costs as may be 
requisite, he must deliver to the parties on application a copy of the 
special case, and judgment, and send a copy to the bishop (b). 

in ^CoMcjl'(c7^^“'* or monition lies to the King Appeal. 

1020. Where a bishop is the patron of the preferment held bv the wher. 

SJekT” K 's disabled by illness, the archbishop of the 
piovince s to act in his place ; and if an archbishop is such patron ‘ 

™bis p£V) “ “ ‘l- 

1 ^ cathedral or collegiate church, the visitor Pniw 

ornaments or 

f ® actually offended, if it is 

t?, “r' " 

Sub-Sect. S.—Bn/orcement 0/ Sentences, Decrees, a>id Orders. 

/ °*'d®i' in a suit in favour of the promoter or m r 

Se p2oS“‘' H a monition, admonishing 

offZe ' ^ of not to continue or repeat the 

tlw wronXup'J®'^ good the omission or 

^ gful act in le spect of proceedings in case of contempt (/). 

^ 9-ia; 19 ; 

Appmi(hx Regulation Act, Rules and Orders, rr. 14-81, and 

Vol. rV.. Ecclesiastical Court; 

gilt an^OrKr^ * f 

Ecclesiastical (Statutory Rules and Orders Revised, Vol. IV., 

Bevised Vol TV ’ 17 i * P>jfcr8i rr- 43, 44 (Statutory Rules and Orders 

SI Ifart/nMa (aTp-TI PP’ 

(>873), L. it 4 A ® J"--- 8-) 540; ras<,y. H 
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1023. If a person who is duly cited to appear in an ecclesiastical 
court or IS required to comply with a lawful order or decree of the 
court, whether interlocutory or final, neglects or refuses to appear or 
to obey the order or decree, or if a person commits a contempt in 
the face of the court, the judge who issued the citation, or whose 
order or decree is being disobeyed, or before wliom the contempt is 
committed, may pronounce him contumacious and in contempt, and 
may within ten days signify the same in the prescribed form Ig) to 
the Lord Chancellor of England or Ireland, according to the domicil 
or lesidence of the person (//). Thereupon a writ de contimace 
capiendo in the prescribed form (0 issues out of the High Court in 
England or Ireland, as the case may be (/c), directed to the sheriff or 
other officer to whom the serving and execution thereof appertains, 
01 his deputy, returnable in the King’s Bench Division in the term 
next after the teste of the wi'it, in the same manner and under the 
same regulations with respect to the proceedings thereon as w^as 
fuimeily the case in connection with the writ de excoiiwumicato 
capiendo{l)fa.nd the sheriff, gaoler, or other officer thereupon executes 
the wu'it by taking and detaining the body of the person (m). On his 
due appearance or obedience to the decree or order, or submission 
in the case of having committed a contempt in the face of the court, 
the judge pronounces him absolved from the contumacy and con- 
tempt, and orders him to be discharged out of custody; and he is 
accordingly so discharged W'hen he has paid the costs incurred by 
his custody and contempt (a). The Judicial Committee of the 
Privy Council or a judge of an ecclesiastical court, w'ith the consent 
of the other parties to the proceedings, may at any time, if it seems 

if/) Ecclesiastical Courts Act, 1813 (o3 Geo. 3, c. 127), s. 1, Sched. A. ; H. v,' 
Thorogood (1840), 12 Ad. & El. 183 ; I{. v. Baines 0840), 12 Ad. & El. 210. A 
surrogate cannot signify the contempt (A. v. Jones (1839), 10 Ad. & El. 576). 

(/i) Ecclesiastical Courts Act, 1813 (53 Geo. 3 c. 127), s. 1; Ecclesiastical 

n «- 7 \® ^ c. 93), s. 1 ; Hudson v. Tooth 

(lo<7), 2 P. J). 125. An order must be served on a party personally before he 

cun be charged with contempt for disobeying it {Ihirdnt v. Durant {im), 1 
^Vdcl. 1 

(i) Ecclesiastical Courts Act, 1813 (53 Geo. 3, c. 127), s. I, Sched. B ; 
Ecclesiastical Courts (Contempt) Act, 1832 (2 & 3 Will. 4, c. 93), s. 1 ; R. v. 

Baines, sH^rra, 

(^;) Or out of the Chancery Court of Lancaster if the offender is within the 
Palatine of Lancaster {Green v. Penzance {Lord) {1SS\), 6App. Cas. 657). 

(t) See stat. (1563) 5 Ehz. c. 23 ; Burn, Ecclesiastical Law, Vol. IL, pp. 250 
et s&j. ; Dak's Case, EnraghVs Case (1881), 6 a B. D. 376, C. A. ; Green v. 
Penzance {Lord), supra. 

(m) Ecclesiastical Courts Act. 1813 (53 Geo. 3, c. 127), s. 1 ; Ecclesiastical 
Courts (Contempt) Act, 1832 (2 & 3 Will. 4, c. 93), a. 1. 

(71) Ecclesiastical Courts Act. 1813 (53 Geo. 3. c. 127), s. 1, Sched. C; 
Ecclesiastical Courts (Contempt) Act, 1832 (2 & 3 Will. 4, c. 93). ss. 1. 3; 
Baker v. Thorogood (1840), 2 Curt. 632, per Dr. Lushington, at p. 635 ; Dean v. 
Qrem (1882), 8 P. D. 79; Ex parte Cox (1887), 19 a D- 307. Where 
a beneticed clerk is in custody for contempt in disobeying ftn order made upon 
him in that capacity under the Public Worship Begulation Act, 1874 (37 & 38 
Viet. c. 85), and his benefice becomes vacant under s. 23 of the Act, the fact of 
his having vacated it purges his contempt and entitles him to his discharge 
without any submission oii his part {Dean v. Green, supra). Where an incum- 
bent was in custody for contempt in disobeying an order under the Act as to 
the mode of performing divine service, and the bishop appointed a curate who 
duly performed the service, the object of the punishment was held to be 
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fit so to do, order the release of a person in custody under a writ de 
contumace capiendo issued in proceedings before them or him (o). 

1024 . If a person is pronounced contumacious and in contempt 
for not paying money which he has been ordered by an ecclesi- 
astical court to pay, sequestration may be issued out of the High 
Court of England or Ireland against his real and personal estate 
in England and Ireland respectively to enforce payment of the 
money (p). 

1025 . Disobedience on the part of a clergyman to a decree or 
order of an ecclesiastical court is punishable by sequestration { 7 ), 
suspension (r), and in some cases by deprivation (s). 

Special provisions have been made by statute for cases of 
disobedience on the part of a clergyman to a monition or order of a 
bishop or the judge under the Public Worship Kegulation Act, 
1874 p), or to a sentence or any requirement or direction in a 
sentence under the Clergy Discipline Act, 1892 (a). 

If a clerk wilfully disobeys a sentence under the Clergy Disci- 
pline Act, 1892 {a), or any requirement or direction contained 
in the sentence, he may be cited before the consistory court in 
which the sentence was pronounced, instead of a writ de contamace 
cajnendo being issued against him, and, subject to the like 
appeal as in the case of a judgment on a trial under the Act, 
he may be adjudged guilty and sentenced to such punishment 

as the gravity of the offence requires, including, w’here requisite, 
deprivation (b). 

A clerk who has been suspended for a term and until after its 
• expiration he produces a certificate of good conduct, and who resumes 
duty without producing such certificate, is guilty of contempt (c). 


Sub-Sect. 4. — Censures or Punishments. 

1026 . Ecclesiastical censures or punishments to which the clergy 
aie liable consist of ( 1 ) monition (d); (2) inhibition under the Public 


attained and the incumbent was released without submission and without p; 

^iT without prejudice to an}' other remedy for recovering 

(1877), 2 P. D. 125). As to discharge from custody, 
also Ecclesiastical Courts Act, 1840 (3 & 4 Viet. c. 93). 

riftiU on (3 & 4 Viet. c. 93); Bahe7' y. Thorog 

(1840), 2 Curt. 6.12; Hudson v. Tooth, supra, at pp. 137 et sea. 

Ecclesiastical Courts (Contempt) Act, 1832 (2 & 3 Will. 4. 0 . 93). ss. 2, 
W Vh m et seq., post. , h ^ 

T ^3 1 o (1870), L. E. 3 P. C. 409 ; Hehbert v. Purchas {18i 

m' ' 001 ; see p. 535, post. 

C'b T; ^ * S. C. on prohibition (1882) 

ri909'' P 'ho qV at pp. 319-323 ; Oxford {Bishop) v. Hen 

deprivation, deposition or excommunicat 
^ ^^tiieted by an interlocutory order for mere contumacy or conteii 
In 'o (1882), 7 P. D. 94, 101. P. C.). 

A ' 13 i see p. 531, ante. 

«) 00 & 56 Viet. c. 32, s. 7. 

M 55 & 56 Viet. c. 32. 

r) s- 7 ; see p. 526, ante. 

f,l (1349). 1 Eob. Eccl. 724. 

( ) See pp. 529, 531, ante, and p. 534, post. 
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® suspension; (4) seques- 

8 1 f ^ ^ excommunication ; and 

pro ee^in^dnTv iIT of 

coZT 3 consequence of the 

commission of some crime or ecclesiastical offence (/<). 

(i.) Monition. 

oi ^^°“Jf*.on is a command or warning to a clerk to do or 
Siistita eran e ‘T '““c commission of which 

® “ ecclesiastical ofl'Le. It is 

cost, o’; S“zzii •• ™ 

inoo^”'^ Act, 1874. 

in ,!!..■ ?'^c‘*‘®noe to a monition or order of a bishop or the judge 

or^' n nffnnn®' " Eegulation Act, 1874 (./), 

inhiliiii ’ ^ Cognisable under that Act, is enforced, if necessary by 
inhibition, in the prescribe d manner (/i). ^ ^ 

(f) 37 & 38 Viet. c. 85, s. 13. 

J ) See pp. GIG et eetj., post. 

’ll Clergjman’s Law, 4th ed., p. 50. 

boi. d to ecclesiastical offeace, the court is 

eenerallv input; ^ sentence of censure or punishment upon him, but has, 
di-^cretifui n« f absence of express enactment on the subject, a 

Or'lf P P I tI' f V. Machmochie (1882), 7 P. D. 

doctnnPQ pnnH.pt. f^sntence to be pronounced for publishing and maintaining 

(Sulisbunt (H cf ^ ^ Church is in the discretion of the court 

[Bishop) V. ll dimms (18G2), 7 L. T. 472). 

the ^ pp* ^57. Monition is described in 

be follnwpd in to say, as a warning or command to 

been a p-pnpm 1 tf (bf^obedience by some coercive sanction. It appears to have 
outrht to T>rppp,’l<i invariable, rule of the canon law that monition 

it ofton ii* i excommunication. It may be, and in practice 

of an pppIoJ +■ , P^iTOses at the beginning or during the progress 
narrof a IXnp'^ I-"- "“d sometimes is. tht senLce or 

Ordo Iiiflipi'nr ^ “eiits pronounced at the end of the cause (Oughton, 

SoiitllT’ Gib. Cod. lok 1048; 

at T) '433 ■ F ’ (1881), 6 App. Cas. 424, per Lord Selborne, L.C., 

Ill's a ’ 0 -f ^ ‘ App. Cas. 240, per Lord Black- 

eiiforcino- ecclesiasticM 000145 being organs of the Church for 
soinpthiTfc^ o j power to make orders to do or abstain from doing 

ps^piipp respectively to be right or wrong is part of their very 

(Mtirf/'n v u power their use in many cases would be gone 

it I 7-nT* ^ G. «»'* G. A.. Lord Coleridge. 5. J.. 

L h isobedience to a mouition can be punished bv proceedings in the 

nr i*n)ia V the footing of contumacy or contempt by further monition 

00 or excommunication {HiimerUm Hamtrrion 

I ^ ’ ^i<(ckonochie v. Penzance (Lord), sujfra). A monition may 
P _ • continuance or repetition of the same offence, but also the 

commission of offences of the same or a like nature [Cox y. Ooodday (mi). 
tla?. Con. 138 149 • u /r . » 'v :f \ ' 


n u oame ut a liJve uaiUTe lUOX V. 

( Vi y. Penzani-e (Lord), supra). 

4,0 i j* ' Vict. c. 80. An inhibition on tne ground of 
uisobedience to a irmm'ti'nn ;o a it. - 


several acts of 


A AiiAiAiAAiiuu ou ultj gruuilu ui atjveitti uuuc v* 

.1,1 ® ^ monition is good if it is justified bj' any one of the acts, 

t in fact breaches of the monition (Enraghi v. 


^ ^ 10 I 

although the others were not 
I enzance (Lord), supra). 

(k) Public Worship Regulation Act Amended Rules and Orders of 22nd 

(Statutory Rules and Orders Revised, Vol. IV.. 
Lcclesiastical Com-t. England, pp. 34, 35, 49, 50). 
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(iii.) Suspension. 

1029. Suspension maybe ah officio on\y, or in the case of a bene- 
ficecl clerk ah officio et a henejicio (1). In the former case it is an 
inhibition from performing clerical duties for a limited period (m). 
In the latter case, besides this inhibition from performing duties, it 
is for a limited period a deprivation of the enjoyment of the profits 
of the benefice (a), and during that period it virtually renders the 
benefice vacant (o). It is usually accompanied by a'direction that 
at the end of the period a certificate from clergymen in the vicinity 
as to the offender’s good behaviour during the period shall be i)ro- 
duced before the suspension is taken off or relaxed (p). It is gene- 
rally followed by the issue of sequestration to provide for the 
receipt and application of the profits of the benefice and the 
performance of the duties during the suspension (q). A sentence 
of suspension conditional on an affidavit being filed may be fol- 
lowed after the filing of the affidavit by an unconditional sentence 
of suspension (r). If a suspension is annulled upon appeal, the 
successful appellant is entitled to the profits of the benefice during 
the whole period of the suspension {a). 

(iv.) Deprivation and Incapacity to hold Preferment. 

1030. The punishment of deprivation of preferment {b) is imposed 
by statute in the case of certain offences or conduct either ipso facto 
or upon a declaration of deprivation which the statute requires to 
be made, and is decreed in the case of other grave offences by a 
definitive sentence in proceedings instituted for the purpose. 


vu I 




(0 Ayl. Par. 501 — 503 ; Burn, Ecclesiastical Law, Vol. III., pp. 

(m) Ayl. Par. 502, 503. 

(n) Gib. Cod. 1047; Bunter v. Oresswetl (1850), 14 Q. B. 825. Suspensi 
deprives the incumbent of the profits although no sequestration has issu 
[Morris v. Ogden (1869), L. E. 4 C. P. 687). They belong, during the suspe 
81011 , to the bishop, as paramount incumbent of all the parishes in his dioce{ 
object to proper provision being made thereout for the duties of the cure ( 
Uakeham Sequestration Moneys (1871), L. R. 12 Eq. 494). If at the time of t 
suspension the benefice is already under sequestration upon a judgment agait 
^0 incumbent or for some other cause, the sequestration upon the suspensh 

Kos precedence, and the previous sequestration remains in abeyance durii 
the suspension [Biintei' v. Cresswell, supra). 

(«) Gib. Cod. 1047 ; Binder v. Barr (1854), 4 E. & B. 105, \U\ Re Thakeho 
Sequestration Monei/s, supra, at p. 499. 

(1794), cited 1 Phillim. 278, n. (a); Watson 

* 269, 271, 279, n. (a) ; Saujider v. Davies (1822), 1 Ad 

rio-oV ,7?^^ ’ [Bishop) V. Day (1849), 1 Rob. Eccl. 724 ; Bx parte Rc 

(18u2). 18 Q. B. 751. ' ^ ^ 

(?). Bunter v. Greswell, supra ; Morris v. Ogden, supra, at p. 702. Where suspei 
inflicted in proceedings under the Clergy Discipline Act, 1892 (55 & i 
fn ^ offender cannot during the period of suspension exercise or pe 

d/r^'l court which inflicted the sentence, any right > 

• .7. incidental to the preferment, nor reside in the house of residem 

T<» >'i j distance therefrom as is specified in the sentence; and he is n 
/.r.. ^ke end of the period until he has satisfied the court of his gO( 

conduct dwing the period [ibid., s. 6 (1) (c) ). 

r) Combe V De La Bere (1882), 22 Ch. D. 316, C. A. 

a| Burn, Ecclesiastical Law, Vol. III., p. 669. 

(ft) bee also p. 533, ante. 
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ferment anH rpm ^ the holder of a benefice or pre- 

of the motion d'lte 

relaxation ni L “<^'d within three years after the 

in the nan'<ih ';n f^e benefice or preferment held by him 

become^ void • of which the inhibition is issued thereupon 

mav nostooTiP ® ^^®hop, for a special reason stated in writing, 

unlls«f v* the date at wbic^ 

S™ ti (“ '■ ' ■ “ o"'™* " 

aocS .ySri” "plPt Iks Ptanliti.. Act, 1888(1,), o« 

issued ftffflinQf R- ao, incumbent, a sequestration is 

fieniiPHfrff* henefice and continues for one whole year, or two 

issned '-e^ieved on appeal, are 

and fha * Space of tw'o years, the benefice becomes void, 

noTninnfoV^^f^ cannot upon such avoidance be presented or 

meTn benefice (i). “ One whole year” does not 

ofThi if but twelve calendar months from the date 

ot the issuing of the sequestration (j). 

nvnnp^iff^ ™t of execution against 

.®®3^®®tration is issued against the benefice of an 

tinn ica twelve montlis after his institution, or a sequestra- 

that period continues for a whole year, or two 

declaratory senteuce of deprivation is not 

under stat (1 'i"i \ i q r-i^ ® ^here the benefice was avoided, 

thereby Thirty-nine Articles as 

®’ 2; stat. (1558) 1 Eliz. c. 2,8. 2; Act of 

wilful fniim-ft f * ^■' forfeiting a benefice by 

asspTit in T? Thirty-nine Articles, and make the declaration of 

admifscl + 1 ,^ church of the benefice as requir^ by law after institution or 
admission thereto, see p. 603, post 

(e) 37 & 38 Viet. c. 85. 

(/) See p. 534, ante. 

cAct. 1874 (37 & 38 Viet. c. 8o), 8. 13. The 
?hr.l.t Plurahtiee Act, 1838 (1 & 2 Viet. c. 106), 8. 38, ae to notice to 

T>rofi!.xvA^°^ lapse (see pp. 690 et seq.fpost) apply to any benefice or 

fpiiLli \v .^''c^ded ; and the same person cannot again be promoted to it 
(Public mrship Regulation Act, 1874 (37 & 38 Viet. c. 85), s. 13). 

W 1 & 2 Vict. c. 106, 88. 54-58. ^ ^ 

yO s. 58. 

j‘) Me Bartlett (1848), 3 Exch. 28 ; Bartlett v. Mtru-ood (1853), 2 E. & B. 771. 
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sequestrations are issued within the space of two years, the benefice 
becomes void ; unless the bishop, within two mouths, by a notice 
by registered letter to the patron and incumbent of the li'enefice and 
the churchwardens of the parish, wliich is to be published in the 
London Gazette, directs that it shall not become void (4-). 

1034 . If an incumbent is found guilty for a third time of 
unlawful trading or dealing he is to be deprived of his office and 
benefice (1). 


1035 . The preferment of a clerk must be declared vacant under 
the Clergy Discipline Act, 1892 (m), in cei*tain cases enumerated 
above (n)* 


1036 . In other cases an incumbent, if the interests of the parish 
or place in which he holds preferment appear so to require, may 
be sentenced to deprivation in proceedings against him in the con- 
sistory court of the diocese under the Clergy Discipline Act, 1892 (o), 
when he is adjudged either to have been convicted by a temporal 
court of having committed an act constituting an ecclesiastical 
offence, or to have been guilty of any immoral act, immoral conduct, 
or immoral habit, or of any offence against the laws ecclesiastical, 
being an offence against morality, and not being a question of 
doctrine or ritual (p). 


1037 . Where a sentence not amounting to deprivation is pro- 
nounced in the first instance, disobedience to it may be punished 
by a sentence of deprivation (q). 

1038 . A sentence of deprivation under the Clergy Discipline Act, 
1892 (r), is pronounced by the bishop (s). 

1039 . Where under the Clergy Discipline Act, 1892 (/), the pre- 
ferment of an offender is declared vacant, or he is deprived thereof 
by sentence, he becomes incapable of holding preferment unless he 
receives a fre e pardon from the Crown, or except so far as his 

(fc) ^netices Act, 1898 (61 & 62 Viet. c. *18}, s. 10; BeneHces Rules, 1898, 
^ H, Form No. 10 (Statutory Rules and Orders Revised, Vol. 1., Benefice, 
nglaiid, pp. 3, 7). This does not apply to incumbents presented or collated 
Oeforo let January, 1899 (Benehces Act, 1898 (61 & 62 Viet. c. 48), s. 10). 

0 Plurahties Act, 1838 (1 & 2 Viet. c. 106), s. 31. 
m) 55 & o6 Viet. c. 32. 

«) See p. 523, ante, 

,o) 55 & 56 Viet. c. 32. 

ip) S3. 2, 6 (1) (a), (b). By s. 1 (5) of the Benefices Act, 1898 (61 & 62 
let. c. 48), these offences include the offence of having been knowingly party 
r pnvy to any transfer within the meaning of that section (see p. 583, 

^ or agreement which is invalid under that section, or of 

^oy breach of the promissory part of the declaration made under 
] 594, post). In sentencing a clerk to deprivation or otherwise 

unuor the Clergj* Discipline Act, 1892 (55 & 56 Viet. c. 32), regard is to be had 
T.* j Rfforests of the ecclesiastical parish or place concerned and not to 

precedents of punishments {ibid., e. 6 [l] (a) ). 

! ^ ergy iRscipline Act, 1892 (55 & 56 Viet. c. 32), s. 7. 
r 6o & o6 Vict. c. 32. 

uiw Rules, 1892, r. 31 (2) (Statutory Rules and Orders 

ion '/s Ecclesiastical Court, England, p. 68) ; Canones Ecclesiastici 
(1603) 122 ; Canon Ecclesiasticus (1892). 

(<) o5 & 66 Vict. c. 32. 
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vQ.olV u for the declaration that his preferment is 

rs "SS)."' 

nin V 1 ® *'‘®f*oal not being an oftence against morality, the offender 
may he sentenced to deprivation (.) if adjudged gui ty of any 

dt:" tio? In ioXo Mo 

depi vat on on a second or subsequent conyiction in a temporal 

or of a/hp’ism express ecclesiastical law((7); 

or If esy, schism, or other false doctrine (/!) ; 

or of ° r® epfscopal function of ordination (i ; 

theV,,),].- . f Proceedings either under that Act or under 

senfpncpr) f ^^Sof^tfon Act, 1874 (hi), an offender may be 

to ihp ni-HpI ®P* j^tion for incorrigible contumacy or disobedience 

eifliPr L K lJishop(7i). The sentence may be pronounced 
either by the bishop or by the Dean of the Arches (o). 


prLious r*’'14 n/fhl Rules, 1898, r. 84 (in substitution for the 

C ised Voi TV (Statutory Rules and Orders 

previous of deprivation need not be preceded by a 

previo pension or monition {Iluryotjue v. Free (1829), 2 Hag. Hcc. 456, 459, 


57 - //Jw..; 7 u ^ ^ere ( 1881 ), 

a) Crn J ^ v.j^«^c 5 ^er (£iMop) ( 1884 ), 12 Q. B. D. 404 , 418 - 420 , 

UA w J’ {Buhop), supra. 

1068 ■ ^ ' D ^ Car. 2, c. 9 ; Gib. Cod. 

fM (^e^Ao^) V. FUlingham, [1906] P. 163. 

i) Jtdlenv. C’W (1684), I Hag. Ecc. 354, Appendix B. 

AirL/aiSfiS^^T n Ca^e (1614), Godb. 259; Brjss v. 

HoTxr’ f ^ there is no recorded instance of 

deprivation mflicted on this ground (Gib. Cod. 1068). 

[m) 3< A 38 Vict. c. 80. 

(Ih^J (1881). 6 P. X). 157, 163-166, 169, 170; Ox/urd 

(R V. 1909] P. 319, 330 

Gerard 

Hug. Ecc. 456 494 : Kitl^i v. Lo/tus (1845), 4 K'otes of Cases, 323, 350 ; Bon- 
* ,/• ^<^don {Btshap) (1861), 14 Moo. P. C. C. 395, 412, 413; Norwich {Bishop) 
V. Bearse (1868). 37 L. J. (eccl.) 90 ; Combe y. Be la Bere, supra. 
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1041. The form of a sentence of deprivation by an ecclesiastical 
court extends to all ecclesiastical preferments within the jurisdiction 
of the court held by the offending clerk at the date of the sentence ( ^0. 


(v.) Deposition. 


1042. Where, under the Clergy Discipline Act, 1892 (^), the 
preferment of a clerk is declared vacant or becomes vacant by virtue 
. of a sentence of deprivation, or a clerk holding no preferment is 
either declared or sentenced to be incapable of liolding preferment, 
and it appears to the bishop of the diocese that the clerk ought 
also to be deposed from holy orders, the bishop may, by sentence 
and without any further formality, depose him therefrom. But 
the clerk may within one month appeal against the sentence of 
deposition to the archbishop of the province, whose decision in the 
matter is final (/•). 

(vi.) Excommunicaticm. 


1043. An ecclesiastical court may pronounce or declare a person 
to be excommunicate in a definitive sentence or in an interlocutory 
decree having the effect of a definitive sentence, as a spiritual censure 
for an offence of ecclesiastical cognisance (s). A person so pro- 
nounced or declared excommunicate does not incur any civil penalty 
or incapacity in consequence of the excommunication, except such 
imprisonment, not exceeding six months, as the court pronouncing 
or declaring the excommunication directs (a), 

(p) ^<^odn)ard\. Atwood Rothery’s Precedents, No. 48, pp. 20, 21; 
Eorijoyne y. Free (1829), 2 Hag. Ecc. 450 ; Voysey v. Nohk (1871), L. R. 3 P. C. 
do/, 408 ; Martin v. Mackonochie 0883), 8 P. D. 191. 

7 55 & 50 Viet. c. 32. 

(n /5td., 8S. 8, 9 ; Clergy Discipline Rules, 1898, r. 34 (Statutory Rules and 
Uraers Revised, Vol. IV., Ecclesiastical Court, England, pp. 69, 70). The 
wntence of deposition is to be recorded in the registry of the diocese (Clergy 
iscipline Act, 1892 (55 & 56 Viet. c. 32), 8.8). It need not be pronounced 
oncurrently with the declaration or sentence of deprivation or of incapacity 
0 0(1 preferment, but may be delivered after an interval has elapsed (/f. v. 

^ Q. B. 414), and may be pronounced by the 
frt 1 1 ^ archbishop has, in his absence or illness, declared the clerk 

1 /-n iv preferment, or to be incapable of holding preferment, under 
flf n lo-n u j ® Cfergy Discipline Rules, 1898 {ibid., per Rioby, L.J., 
i ii'" t T deposition or degradation from holy orders, prior to and inde- 
penuently of the Clergy Discipline Act, 1892 (55 & 56 Viet. c. 32), see Canones 

^06—209 ; Burn, Ecclesiastical Law, Vol. II., 
PP; 139, 140 ; Clarice v. 11 (1846), 1 Rob. Eccl. 377, 380, n. 

W ^Vrticles of ReUgion (1562), 33; Kemp v. Wickes (1809), 3 PhiUim. 264, 
(53 Q Nicholl, at pp. 271, 272; Ecclesiastical Courts Act, 1813 

a •• Excommuuication is the punishment prescribed for 

8 2) ^ church or churchyard (stat (1552) 5 & 0 Edw, 6, c. 4, 

BGuLn . Canons of 1603 excommunication ipso facto, or by condemnatory 

or prescribed as the penalty for impugning the position or constitution 

l;j9^Ui » Church (Cauoues Ecclesiastici (1603), 2 — 12, 

fleiitfi excommunication does not take effect without a declaratory 

V. Chapman (1844), 3 Notes of Cases, 370, at pp. 396, 397). 
imnrlct^^ "^ct, 1813 (53 Geo. 3, c. 127), s. 3. If a term of 

ceititied'T^^fV^ excommunication and the term are signitied or 

^ftiend in Chancery; and thereupon a writ de excommunicato 

the tflrrn ^“d the person being taken into custody remains in prison for 
meiif absolved by tEe ecclesiastical court {ibid.). The punish* 

xcommunication has practically become obsolete. 
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catbedrKrn^^ a consecrated building (.) other than a 

consecrated bnriol ^ thereof, or a churchyard or other 

conseciated burial ground or the contents thereof W. It is not 


only be recovered' in the sa^mfl^vp ^ They can 

following year {ibid., s. 118} w-hich they have been incurred, or in the 

from a beneficed clerkin 

Church Discmline Act f-i x ^ under the 

p. c, C. (^«v^^««am(,846),5Moo 

buildings of residencfor any other 

In other caisThp^^^^^ (PiurahUes Act. 1838 (1 & 2 Viet. c. 106). b. 114). 

of Queen Anne’s recovered are to be paid over to the Governors 

6. 119). y 0 be applied to the purposes of the Bounty (!6rd., 

{d) Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 117. 

(Ifedor) fl824^^2^Add consecrated ground {Steeven \. St. Martin Organ 

EccI 558 v. /'af/^eVon C/^nmAfon.r,)(I852),2 iiob. 

P. G. 46).' ^ Bethnal Qreen {Farishimlrs) (1878). 4 

of^/Lthe^at^and^?hfi^vl^^ ^ C. 435,456. The dean is the ordinary 
pp 453, 454)! ’ ^ visitor {ibid., at 

(li66/36L'^^7F?^7'^^^^^ Sirveking V. Kings/(rrd 

a faculty wlinf k' anything has been added or altered without 

without^a faniilt f [T*^/7° altered cannot legally be removed or restori 

eSr/ns^ :• 1" C- (>'■• s.) 381 ; miMni,, v. 

Ct thisl^^ * ?■ ff3. 132; Vincent i E,,im, [1897] P. 1, 12); 

CTv*“ sapra). * °f property in an article so added (Ha/irr v. 

sefMilnr° been consecrated, it cannot be definitely converted to 

(ParMil^e^^‘T^ without an Act of Parbament [CampMl v. raddin^m 
5 Jur roVr”;)^" Lushington, at p. 559 ; Earp'r v. Fnrles (1859), 
at n l i e’ .(>8691, L. E. 4 «. B. 407, per CoCKnURN, C.J., 

fttculties have in suitable cases been granted for the erection or 

cfin in f g’i’ound, in which no burials have taken place or 

niiT^ ^ place, of buildings or chambers for parochial or public 

(p2lf^ ecclesiastical character (Campbell y. Paddington 

5 Tnr \ : Puseell v. St Pvtolph^ BWopegate {ParUhioTiers) (lSb9)f 

IfitY J E- 4 & E. 294 ; Hnnscird r. St. 

(FiirinJ h {FarishtonersJ, supra; St. George's, Hanover Square 

{Bunal Board) v. Hall (1879), 5 P. 1). 42; Re St. Nicholcls, Cole Abbe^, Re 
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necessary in the case of such trifling matters as hassocks and 
book-boxes {h). Burials can take place in churchyards and con- 
secrated burial grounds without a faculty, and as regards church- 
yards the incumbent has the right, without a faculty, to sanction 
the erection of tombstones and monuments of an ordinary character 
and approve the inscriptions thereon (i), and as regards the 
consecrated portions of cemeteries established by cemetery com- 
panies and of burial grounds provided by local burial authorities, 
the control and management thereof respectively is in the com- 
panies {k) and the burial authorities (/). But an incumbent has 
no power to sanction the construction in a churchyard of monu- 
ments of an unusual size or character or of a vault or brick 
grave without a faculty (m), and his control over tombstones 
and ordinary monuments and the inscriptions thereon may be 
overridden by a faculty (a). Neither he nor the churchwardens 
nor a lay rector, where there is one, can erect or sanction the 
erection of any monuments or tablets on the walls of the church, 


St. Bmet Fink Churchyard, [1893] P. oS), for a uew footpath in a church- 
yard (Walt^ v. Mountague (1836), 1 Curt. 2.53), or the diversion of an old foot- 
path therein {Tottenham {Vicar) v. Venn (1874), L. R. 4 A. & E. 221, 224, 22o), 
for the laying out of consecrated ground as a public garden or otherwise 
n non-ecdesiastical public purpose {lie St. Gem'ye in the Ea4 {Rector) 
( b7o), 1 P. D. 3U), or for addin*' part of it to a public road for tlio sake 
of widening the road and rendering access to the rest of tlio ground more safe or 
wnyement (5L Botolph without Aldqate ( Ptcar and One Churchuanltn) v. 

5 St, Nicholas, Leicester { I’icar) v. Langton, 
[1899] P 19; /fe Btdeford Parish, Ex parte Bideford {Re tor and One CAarr//- 
ajardfa), [1900] P.314). In such cases orders have been inaiie dealing with 

without Aldgate ( PiVar etc.) y. Paruhintrs of Same, 


[t) Matdman y. Maljjos (1794), I iJag. Con. 205, per Lord Sjowell (thou 
bir William Sco'iT) at p. 208; Breeks v. IVoolfrey (1838), 1 Cui-t. 880, 903; 

B. R. 4 A. & E. 398, ptr Sir Robert Puillimore, at 
PP. 413, 414 ; Pearson v. Stead, Stead v. Pe^trson, [1903] P. (!6. 

n mcuinbent may level the ground above a grave without a faculty {BenntU 
V. W-er(1829). 3 Hag. Ecc. 17. 61. 52). ^ ^ 

Mkol Act, 1847 (10 & 11 Viet. c. 65); R. v. Tristram 

hia fk ^ the bishop of the diocese and all persona acting under 

and power to object to and to procure the 
removal ot a monumental inscription within the consecrated part of the cemetery 

^ object to and procure the removal of a monumental 

^ ^on in a church or the burial gi ouml belonging thereto or in any other 
^ound (Cemeteries Clauses Act, 1847 (10 & 1) Viet. c. 65), s. 51). 
frnm u ^ r buried m the consecrated part of the cemetery is not removable 
TAmA. 1 c burial without the like authority as is by law required for the 

oATiAr churchyard of a parish church {ihid., s. 26). See, 

gen rally, tjtle Bdrial and Cremation. Vol lU.. pp. 520 et seq. 

fitnifla Any question as to the 

&rftnnri • * ^‘^^yroontal inscription placed in the consecrated part of the burial 
fiflo nrr'^ ^ determined by the bishop of the diocese (ibid.). See, generally, 

Cremation, Vol. III!, pp. 465, 511. ‘ ^ ^ 

2 P j’ 1 Sag. Con. 14 ; Rugg v. KingsmiU (1868), L. E. 

'm t’ ? o ^ graves see Qilbert v. Buzzard {mi), 2 Hag. Con. 

Lord Stowzll (then Sir William Scorr), at p. 353; 

1 P I) ^’vi supra ; KeH v. Suiilk, supra, reversed on appeal (1876) 

churnti Af ’ a’ v. Stead, Stead v. Ptarson, supra. The interment in 

P- 284) ashes has been sanctioned by a faculty {Re Kerr, [1894] 


I 


'dJ ■ 
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whether inside or outside, without a faculty (o). And human 
remains, after having been once committed to consecrated ground, 
whether in a vault beneath a church or in a churchyard, or in the 
cemetery of a company, or in the burial ground of a local authority, 
cannot be disinterred for the purpose of reinterment elsewhere, or 
for any other purpose, without a faculty (p). 

Faculties have been granted for appropriating a pew or seat in a 
church to a man and his^ family while continuing to inhabit the 
palish 01 a certain house in the parish, or to the occupiers for the 
time being of a certain house in the parish (5) ; and for conferring 
on an individual the perpetual and exclusive right of interment 
of himself and his family in a vault beneath a church or in a 
churchyard, or the right to construct a brick grave with or with- 
out the exclusive right of burial therein (?*) ; but such faculties 

aie not granted at the present day except under very special 
circumstances (a). 

Faculties will be granted for the pulling down and rebuilding of 

a church (6), or the removal of a church to another site(c), or the 

pulling down of an old church on the erection of a new one 
elsewhere (d). 

b acuities have been granted, in consideration of a specific sum of 
money or annual rent, for the construction and use of a private 
pathway, enclosed by railings, across a churchyard closed for 


( 0 ) Maidman v. Malpaa (1794), 1 Hag. Con. 20o; Seager v. Bowie (1823), 1 
Add. 541. 

(j>) Gib. Cod. 454; St. Pancras {Vestri/) v. St. Martin in the Fields [Vicar) 
(1860), 6 Jur. (N. S.) 540 ; Adlam v. Colthurat (1867), L. E. 2 A. & E. 30 ; St. 
Botolph without Ahlgate [Vicar and One Churchwardot) y. Pariahionera oj Same, 
[1892] P. 161 ; St. Helen's, BiehopsgaU with St. Mary, Outwkh [Rector etc.) v. 
Parishioners of Same, [1892] P. 259 ; R. y. Tristram, [1898] 2 Q. B. 371 ; Lee 
V. Hawtreyy [1898] P. 63 ; St. Nichola$^ Leicester (Vicar) v. Langton, [1899] P. 
19 ; even though the removal has been directed by an Order in Council [St, 
Mary-at-Ihll with St. Andrew Huhbard [Rector etc.) v. Parishioners of Same, 
[1892] P . 394 ; St.^ Michael Bassishaw [Rector etc.) v. Parishioners of Same, [1893] 
P. 233). In certain circumstances a faculty will be granted for the removal of 
the remains to unconsecrated ground [Re Talbot, [1901] P. 1). But in that case 
the licence of the Home Secretary is also necessary [ibid., at p. 6), though 
unnecessary for a removal to consecrated ground (Burial Act, 1857 (20 21 Viet, 

c. SI), s. 25 ; Ih'uce v. Young, [1899] P. 84). A faculty may be granted for the 
exhumation of remains for the purpose of inspection [Re Pope (1851), 15 Jur. 
614; Druce v. ioung, supra), but not for the purpose of cremation [Re Dixon, 
[1892] P. 386). See also title Burial and Cremation, Vol. III., pp. ooSetseg. 

[q) Fuller v. Lane (1825), 2 Add. 419, 426, 427; West Pechham [Vicar) v. 
Geary (1889), Tiist. 189, 207, 208 ; Lightfoot v. Eastwood (1889), Trist. 248. 

A grant of a pew to a man and his heirs simply would be illegal [Brabni and 
Tradum's Case (1618), Poph. 140). 

(r) Posher v. Ncn'thfleet (7icar) (1825), 3 Add. 14 ; Pitcher, v. Northjlat [Vicar) 
(1825), 3 Add. 15 ; 2'he Perivale Faculty, De Romana v. R(^eris, [1906] P. 332. 

[a] Fuller v. Lane, supra; Woollocombe v. Ouldridge (1825), 3 Add. 1 ; Rosher 
V. Noi'thjleet [Vicar), supra; Pitcher v. Northfleet (rfear), supra ; West Peckham 
( Vicar) y. Geary, supra, at p. 207. 

(M Holy Trinity, Kingsway (1909), Times, August 6th. 

(c) Clayton v. Dean (1849), 7 Notes of Cases, 46. 

[d) Steeven v. St. Martin Orgars [Rector etc.) (1824), 2 Add. 255; Church 
Building Act, 1845 (8 & 9 Viet' c. 70), s. 1 ; St. Mary, Bishopstoke (1909), 25 
T. L. E. 86; S. C., on appeal sub nom. Paddington v. Sedgwidc (1909), Times, 
December 17th, P.-C. 
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burials {e\ and for an easement of light and air over consecrated 
ground (/), and for interference with the ancient lights of a 
consecrated building (g). 

1046 . Where a monition is issued under the Public AVorship 
Regulation Act, 1874 (/t), to do an act which in the absence of a 
monition could not be lawfully done without a faculty, it is not 
necessary to obtain a faculty from the ordinary in order lawfully to 
obey the monition (i). If the monition directs that a faculty shall 
be applied for, such fees only are to be paid for it as are directed 
by the rules and orders (/c). 

1047 . Where an addition, alteration or subtraction, which in 
law required a faculty, has been made without one, a confirma- 
tory faculty will, in suitable cases, be granted to legalise what 
has been done®. On the other hand, where ornaments have 
been improperly removed from a church without a faculty, and 
a faculty to confirm the removal is applied for, a faculty autho- 
rising and ordering their replacement will, in a proper case, be 
issued (hi). 


1048 . The repair of tombs or monuments does not require a 
faculty, but the leave of the churchwardens, which they are bound 
to grant, should be previously obtained (n) ; and generally mere 
repairs do not require the sanction of a faculty (o). 

1049 . Except where the bishop with the consent of the patron 
gives a written authority for the removal of an unnecessary building 
belonging to or forming part of the house of residence (p), a faculty 

[iSefp 95 ^*^’ {Hector] v. City of London Real Property Co., 

[Rector] v. Sun Fire Ofice [Trustees] (1883), Trist. 
103 ; St. Martin Orgars (1890), Trist. 145. 

August 6tb; Christ Church, Newgate 

(1909), Times, November 27th. 
yO 37 & 38 Viet. c. 85. 

.0 I hid., B. 14. 

Nothiug iu the Act is to be construed to limit or control the dis- 

aml n u ordinary as to the grant or refusal of a faculty ; 

Bnr>h 13 on application to be granted if unopposed on payment of 

in (not exceeding two guineas) as is prescribed by the Rules and Orders, 

rpsnpff alteration in or addition to the fabric of any church or iu 

° ornaments or furniture, not being contrary to law, made or 

fees nnLWp^ *i°^® Ibe passing of the Act (iitU). As to the 

ices payable for faculties generally, see p 548, pot. 

L U 'n (1866), 36 L. J. (eccl.) 1 ; Gardner v. Ellis (1874), 

been Tiptio* 1 1 Bradford v. Fry (1878), 4 P. D. 93. Where a petition has 
faculty n ^ ^faculty for the removal of additions introduced without a 

firmatnrJ^ f ^ ^1 thereou and a petition is presented foracon- 

iSif^vpuI legalising the additions, a fresh citation is not necessary 

m ««?>»•«; Gardner v. Ellis, sujyra]. 

^ ^etbury [Vtcar] y. Churchwardens dc. of Same (1885), cited [1892] P. 271, 

WmuArSraw)!^atTl6'^ ^ Stowell (then Sir 

p. rKa/6roo/i: [Rector) v. Sun Fire Office [Trustees), supma, at 

(p) Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet. c. 43), s. 71. 
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IS deshable and proper for the removal of or for any material 
alteration in glebe buildings ( 5 ). 

(ii.) Proctdure to oUain Facultm. 

1050. Proceedings on an application for a faculty are instituted in 
the consistory court of the diocese, and are commenced by a petition, 
which is usually presented by the incumbent and churchwardens, 
with or without the addition of other parishioners (r) ; but it may 
he presented by any parishioner (s). 

1051. The whole body of parishioners are interested in the church 
and churchyard (f), and, therefore, except in the case of an application 
for a faculty for the placing of a monument or tablet in the church 
or churchyard (w), or for the removal of an illegal ornament or 
structure in respect of which no option is permissible {x), the petition 
must ordinarily show that the application has been approved by the 
parishioners in vestry assembled (a). 

1052. The bishop cannot personally intervene in a matter 
requiring a faculty, and his doing so may lead to misapprehension 
and mistake (f>). 

1053. On presentation of the petition, unless the faculty prayed 
for would be manifestly illegal or otherwise objectionable, a citation 
is issued in general terms to all persons interested, and, if the 
incumbent or chm*chwardens are not parties to the petition, to 
those individuals personally, requiring them to appear and show 
cause if they oppose the faculty. If any illegality or other objection 
appears on the face of the petition, the applicants will be heard 
upon it ex parte, and the citation will only issue if they justify the 
petition. But if the petition appears primd facie to be in order, the 
citation will at once issue. Where parties are cited individually, it 
is served upon them personally, but a general citation is published 
by being affixed at or near the church door and remaining so 
affixed for the time prescribed by the rules in force in the diocese. 


(q) Huntley v. Russell (1849), 13 Q. B. 572, 589. 

(r) The concurrence of both churchwardens is not essential [Bradford v. Fry 
fl878), 4 P. D. 93, Dr. Robertson, at p. 99; St. Botolyh without Aldyate 
( Vicar and Otu Churchwarden) v. Parishioners of Same, [1892] P. Ihl) ; and in 
a proper case a faculty will be granted in spite of the opposition of both church- 
wardens [Si. Anne's, Limehouse [Rector) v. Parishioners of Same, [1901] P. 73). 

(«) Kensit v. St. Ethelburya, Bishopsgate Within [Rector), [li^OO] P. 80; Davey 
V. Hinde, [1901] P. 95; S. C., on second hearing, [1903J P. 221. lu the case 
of St. Margaret’s, Westminster, a member of Parliament may petition [Vincent 
V. [1897] P. 1, 10). 

(i) St. Botolph without Aldgate [Vicar and One Churchwarden) v. Parishioners 
of Same, [1892] P. 161, 167. 

Maidman v. Malpas (1794), 1 Hag. Con. 205. 

(x) See cases cited in note (^), p. 545, post. 

(a) Oroves Y. Hornsey (Rector) [I'lBS), 1 Hag. Con. 188; St. John's, Margate 
[Churchwardens) v. Parishioners (1794), 1 Hag. Con. 198 ; Clayton v. Dean (1849), 

7 Notes of Cases, 46, 53; Jackson v. Singer (1868), 37 L. J. (ECCL.) 9 ; Evans v. 
Slack (1869), 38 L. J. (eccl.) 38. See pp. 545 et seq., post, 

[b) Harper v. i^oriea(1859), 5 Jur. (N. 3 .) 275, per Dr. LUSHINGTON, at p. 276. 
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The citation is then returned with a certificate indorsed thereon of 
due service or publication, as tlie case may be(c). 

1054. A faculty is opposed by the entry of an appearance and 
subsequent proceedings according to the practice of the dilTerent 
consistoiy courts (d). It can only be opposed by persons bavin" 
the same interest as would entitle them to apply for a faculty (A 
Parishioners who do not appear in response to the application must 
be taken to assent to the application (/). 


(iii.) Grant of Faculties. 

1055. A faculty will not be granted to sanction illegal ornaments 
or fuimtuie (^), but will be granted as a matter of course to remove 
Illegal furniture or ornaments, even though they were in the church 
at the time of its consecration (//). Where it is doubtful whether 
the grant of the facult 3 ' would contravene a statute, time should 
be given for proceedings in prohibition to be instituted (i). 

Where no question of illegality is involved, the grant or refusal 
of a faculty is in the_ discretion of the court; but it must be a 

i XU ha\ang due regard to times and circumstances 

and to the rights and interests of all parties concerned (/i). If it is 

applied for by the incumbent and churchwardens, with the consent 
of the vestry, and is not opposed, it will ordinarily be granted in the 
absence of any serious objection {1). If it is opposed, the case will 
be tried and decided according to the merits {m). The attitude of 
tbe vestry, though it must always be ascertained, except with regard 
to monuments and tablets (a), and great weight is always attached 


Hill and ^ m- ; Statutorj 

Lw 2nd ed ™ t 7 (Phillimore, Sclesiastfcii 

Directories of annual Diocesan Calendars or 

dioceses ; see p. 520, ante). 

rf) See note (u), p. 520, a«(g. ^ 

(18781 4 "P E 4 R C - d V. St. Mattheiu, Bethnal Green {Parixhioners) 

the ^ j John 

^hat KuurS L of Same. [1907] P. 368. 376. As to 

(A) PP- 667 et serj.. post 

Dr. LusniNGTON af Moore’s Special Report, per 

W /f :U89t/p;y4%T " 

Ecc; S Add. 1,5; Butt v. Jmes (1829), 2 Ha-. 

?«■ Dr. Tristram afJ! P' v. Dale (1875), Trist. 33, 

Borland [ ViaAv' P (^/Z). [1894] P. 15 ; St James, 

(0 St. AuaZu'. P^r»>‘^ 0 "ers of Some. [1894] p'. 256, 257, 258. 

Facutl,, (1877), Trist. 60, 63 ; St. Ethdhurga 

Tnst. 177 \ tat. u ; 69 » Woodward v. Folkestone {Parishioners) (1880), 

®*pediont'and Hkoiw object which, though not actually illegal, is in- 

(1868), 3 Moo P p JiF^^duco trouble, should be refused {Ruyg v. Kingsmill 

j. / ''• (1794), 1 Hag. Con. 205. 

XI. 
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to it, is not an absolutely determining factor in the case (o). The 
absence of strict legal form in the summoning or holding of the vestry 
will not he regarded as absolutely essential (;;) ; and a faculty may 
be gi anted in spite of the disaiiproval of the vestry or of the majority 
of the parishioners (g), or may be refused in spite of their approval(r). 
Lndei special circumstances the votes of Church members and non- 
Church members of the vestry will be discriminated (s). Memorials 
of paiishioneis for or against the faculty maj' be taken into account, 
though they do not ordinarily weigh against the resolution of the 
vestry on the subject {t). A facult}" has been granted without the 
con.sent of the select vestry of the civil parish (a) and for the 
church of a nmy ecclesiastical parish without the consent of the 
vestry of the ci\*il parish of which it forms part (6). 

1056. The consent of a vicar, where he is not the freeholder of 

the fabric or soil w’hich will be affected by the faculty, is not essential 

to the grant of it(c), but the rights of a rector over the fabric of 

the chancel and other common law rights cannot be overridden by 
a faculty (d). 

1057. A faculty will be granted, in a proper case, notwithstanding 
the opposition of persons interested in graves which will be affected 
bj’' the proposed work (c). 

On the hearing of an application for a faculty it may be 
necessary to decide whether any freehold rights will be affected by 
granting it(/). 


(o) (iroves v. Hornsey {Ikctor) (1793), 1 Hag. Con, m, per Lord Stowell 

fthen Sir William Scott), at p. 189; Ciaytoji v. Heaii (1849), 7 Notes of 
C&S6S, 4b| 63* 

f p) T/tomas V. Mm'is (1823), 1 Add. 470. 

w) Oroves v. Hoi'nsey {Hectur), supra; St. John^Sy Marqaie [Churchvarde^u) v. 
larishionei-siriU), 1 Hag. Con. 198, 200; Buttei'icorthr. IlffM-ertneo), 3 Buit. 
1689, 1 692 ; Hxchalh v. Briscoe, [1892] P. 269 ; St. Anne's, Limehouse [Rector] v. 
Bartshimers of Same, [1901] P. 73. 

(r) Wwdimrd v. Folkestmie (Barishiww's) (1880), Trist. 177 ; Peek v. Troirer 
(1881), / P. D. 21. 

(0 Tottenham (Ficar) v. Veim (1874), L. E, 4 A. i E. 221. 

(5) 1 ethury ( T icar) v. Churchwardeju of Same (1885), cited [1892] P, 271, n. [2 ] ; 
but see Kickalls v. Briscoe, suj/ra, at p. 273, and per Lord Penzafce, at p. 279. 

(a) Richmond ( Vicar) and St. Matthias, Richmond [Chapehvardena] v. Persons 
having Interest, [1897] P. 70, 76; St Anne's, limehouse (Rector) v. Parishioners 
of Same, supra. 

(h) Re St. Mark's, T1 imhJedon, Wimhledon, (Vicar and Churchivardens) v. Eden, 
[1908] P. 167, 170. ^ 

(c) Rich V. Biishnell (1827), 4 Hag. Ecc. 164, 173. 

(d) St. George, Hanovei' Square (Rector) v. Steuart (1739), 2 Stra. 1126 ; Maid- 
man V. Malpas (1794), 1 Hag. Con. 205, 211 ; Rich v. Bushnell, svjrra, at p. 172. 
But a rector cauDot claim » as a matter of right, to make a vault under a chancel 
or affix a tablet on the walls (ibid., at p. 171). If a faculty for work in the 
chancel, for which the rector’s consent js necessary in law, is granted without 
that consent, the remedy lies not in prohibition, but in appeal (Bulmer t. Base 
(1803), 3 East, 217). If the work is carried on without his consent, he can, 
in spite of the faculty, maintain an action of trespass against the party 
executing it (ibid., at p. 220). 

(c) St. Bototph without Aldgate (Ftcar and One Churchwarden) v. Parishioners 
of Same, [1892] P. 161, 166 et seq. ; Si. Andrew's, Hove (Vicar and Church- 
wardens) v. Muvm (1894), cited [1895] P. 228 et sea., n. (4). ^ , 

( / ) Shotter v. Friend (1689), 2 Salk. 547 ; Walter v. Mountague (1836), 1 Curt. 
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mere a faculty is granted, the work authorised must be done Sect. 4. 
Within a reasonable time(//). Practice 

A faculty for the erection of bells will not be granted w'here — 
there is a risk of annoyance being caused by their being ruu" with 
unnecessary frequency or for an unnecessary length of time (h) • 
and an agreement restricting the ringing of the bells will be 
sanctioned by a faculty (i). 

A faculty may be granted subject to a reservation as to ordering 
the removal of the furniture for which it is granted if ornaments 
are afterwards introduced without a faculty or unlawful services are 
performed in the church (j), 

A faculty has been granted to a corporation (k). 

1058. Applicants for a faculty for alterations in a church or Costs 

churchyard, except where it is applied for to redress a previous 

unauthorised alteration, pay the costs incurred by them in order to 

obtain it (0; but a party who unreasonably opposes the application 

18 condemned in the costs occasioned by his opposition. Where 

however, the opposition is reasonable, both parties are left to bear 

their own costs of the proceedings (m). Where the opposition of a 

party is partially successful, a proportion of his costs will be allowed 
against the applicants (n). 


(iv.) Ajypeals. 

- f ^ faculty case, as in other cases (o), lies from Procedure 

tire consistory court to the provincial court (p), and thence to the appeal. 

nS Council ( 5 ). On an appeal to the 

p omcial court an inhibition and citation will issue to the chancellor 

fluif • and the respondents to the appeal in the 

anything to the prejudice of the 
appellant pending the appeal (r). By the leave of the court and 

nllnmad! all parties, additional parishioners may be 

obtain.-ni” “ appealfor the purpose of praying for and 

ng a confirmatory faculty in connection with the matters in 


aule. V. Oeanj (1889), Trist. 189, 215 ; and see note (d), p. Sid! 

?) ^^'Wngton (Kicor) v. Parishioners (1877), Trist. 267, 270. 

S. SSS: '“»> "• 

m) sf 265, 266. 

{Churchwardens) (1879), Trist. 92, 

fi »x " ”■ “*■ 

Overseers, fl906l P ^PPeaU in faculty cases, see Markham v. Shirebrook 

o • I (I)* 

emitted Mhe^chel^P ?’ allowed, the suit is 
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dispute in the suit (s). Fresh evidence may lie admitted on the 
appeal (0. But after a decision has been given on the appeal, the 
case cannot be reopened on fresh facts being adduced (n). If a 
faculty has been refused in the consistory court, and that decision is 
reversed either by the provincial court or in the Judicial Committee 
of the Privy Council, the faculty may issue out of the provincial 

com ( ). 01 the cause may be remitted to the consistory court in 
order that the faculty may issue thence (cj. 


(v.) Enforcement of Faculties. 

Injunction, 1060. An injunction can be obtained from the High Court of 

Justice against making an alteration in a church or churchyard 
without a faculty (rf). 

Disobedience, ^disobedience to a faculty, or action in excess of a faculty, 

will be censured by a monition requiring obedience or abstention 

from the excess in future, and by an order to pay the costs of the 

proceedings instituted to remedy it(c). Deviations from the terms 

of a faculty are a contempt of court ; but if innocently perpetrated 

they may be condoned on payment of the costs of proceedings 
taken to rectify them (/). 

Default. 1062. A faculty' to a vicar and churchwardens to remove certain 

ornaments may provide that, in the event of their failing to do so 

within a specified time, the petitioners shall be at liberty to remoye 
them(y). 

(vi.) Fees for Faculties. 

1063. The fee payable for a faculty, if unopposed, for such minor 
alterations as the chancellor of the diocese enumerates (h), or for 
the removal of glebe buildings (t), is £2 2s., and for other altera- 
tions in churches and churchyards £4 14s. 6d. (j). The fee for a 


(s) Brwlford v. Fry (1878), 4 P. D. 93, 102. 

U) Re St. Anselm, Pinner, [1901] P. 202, 211. 

(а) Bradfordv. b'rxj, supra, at pp. Ill, 112. 

(б) Keet v. Smith (1873), 1 P. D. 73, at p. 80; Bradford v. Fry, supra, at 

111* 

(r) Re St. James the Great, Buxton, St. John the Baptist, Buxton (Vicar) v. 
Parishioners of Same, [19071 P. 368, 381. 

(d) Marriott v. Tarpky (1838), 9 Sim. 279; Cardinall v. Molyneux (1861), 4 
De G. F. & J. 117, C. A. For remedies under the Public Worship Regulation 
Act, 1874 (37 & 38 Viet. c. 85), see ibid., ss. 8, 9, 13! 14 ; and pp. 529 e^ seg., ante. 

(c) St. Pawras (Vestry) v. St. Martin-in-the’-Fields (Vicar) (1860), 6 Jur. 
(n. s.) 540; Lee v. Heme (Vicar) (1892), Trist. 217. 

(f) Lee V. Herne ( Vicar), supra. 

(g) Davey v. Hinde, [1903] P. 221, 237, 238 ; Markham v. ShirehrooK 
Overseers, [1906] P. 239, 262. 

(A) For the enumeration of these in the various dioceses, see the annual 
Diocesan Calendars or Directories. 

(t) St-e p. 543, ante. 

(j) Table of Ecclesiastical Fees settled pursuant to the provisions of the 
Pluralities Act (1 & 2 Viet. c. 106) and the Ecclesiastical Fees Act, 1867 
(30 & 31 Viet. c. 135), and published in the Loudon Gazette, June 2nd, 19^. 
As to the fee for a faculty directed to be applied for in a monition under the 
Public Worship Regulation Act, 1874 (37 & 38 Viet. c. 85), see note (A), p* 543, 
ante. 
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faculty for the disinterment and removal of human remains varies 
in different dioceses {k). 

(vii.) lievocation and Modification of Faculties, 

1064. The grant of a pew to a parishioner and his family by 
faculty, if duly made, is irrevocable (/), unless it it is of undue 
extent, or has been obtained fraudulently and surreptitiously (/a). 
And generally, a faculty cannot be revoked even though it has 
been granted in error (a). But where a faculty is granted for 
movable seats, their position can afterwards be altered in case of 
complaint (o). And a faculty for furniture may reserve power to 
the court to order the removal of the furniture in the event of 
ornaments being introduced without a faculty or of any unlawful 
service being performed (p), 

A cause of faculty will not be reopened on new facts being adduced 

aftei the order in it has been made, except for very stronc 
reasons (?). ^ 

An article of furniture or ornament introduced under a faculty 
may be removed under another faculty (r). 


Part IV.— Clergy. 

Sect. l.—Orders. 

Sub-Sect. 1. — Ordination, 

1065- There are three orders of ministers (a) in the Church of 
England— bishops, priests, and deacons. Before they can execute 
the functions of those orders they must, unless they have already 
had episcopal consecration or ordination, be called, tried, examined 

W See note (n), p. 520, ante. 

in th (18-J5), 2 Add. 419, per Sir John Nicholl, at p. 431. But 

® erection of a new church or other change of circumstances 

fftn ^ faculty pew or vault may be changed, or the right to the 

transferred to the new church [West Peckham (Vicar) y . 

Tristram, at pp. 207, 208 ; Liyht/oot v. 
Tnst. 248; St. Botolph without Aldynte [Vicar and One Church’ 
w^aen) Y. Partshionna of Same, [1892] F. 161, per Dr. Tristram, at pp. 167, 

W (1829), 2 Hag. Ecc. 417. 

in) Londcm Counti/ Council v. Dundaa, [1904] P. 1. 

\ZZ I' (1865). 11 Jur. (N. s.) 228. 229. 

R * ^'rnehouae [Rector] w. Pariahiomn'a of Same, [1901] P. 73. 

(rl (1878). 4 P. D. 93, per Lord Penzance, at p. 1 10. 

ITfli> o’ Margate [Churchwardens) v. PariahinnerB of Same (1794), 1 

SrowELL (then Sir William Scott), at p. 202. 

32 fhft (l^Jl) 13 Eliz. c. 12, 8. 4, and Canones Ecclesiastic! (1603), 31, 
be'flnnur?* ' luinister ” means a priest, in contrast to a deacon. B)it it may 
33' R^n ; ill any order of the ministry (Canones Ecclesiastici (1603), 

inchiHft (1889), 14 P. D. 1-18). The word aacerdotium may 

/> maconate, though it more properly refers to the priesthood [Re 
^ ^ 2 “1. Lord COTTENHAM, L.C., at 
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and admitted thereto according to the Form and Manner of Making 

4 . 1 ' i. [0), ine minimum aere for ft 

shop 18 thirty years ; for a priest, twenty-four years • and for a 

Tlie proper times for ordination are the Sundays imme 

It Sy tafe°Xf onsr'' on urgent occasions 

beheld in the cathedral or parish church in Ae place where the 

archdLcM'^ ancrnf fh Presence of the 

hln.fi u ’ 1 * ‘"’0 prebendaries, or of four other 

beneheed or licensed clergymen being masters of art8(/). 

bisk,? 7 a ®'‘'^®'' produce to the 

then vnhl I fV r ecclesiastical preferment 

church L 1 that he is proyiLd with a 

ScaS millf ° f ®‘'® of soofs. or a 

802 ntw loll ' u*‘® ohurcli of the diocese or 

0^11001^ f H® or that he is a fellow 

Stlnr ino ^ ^® ““f®*’ of arts of five years’ 

fSi m3 i n of charge in either of those universities; or 

eura2 f h ^ a m ‘be bishop to some benefice or 

th«p nluf ^ ® person having none of 

hon.fi ® Ifable to maintain him until he is preferred to some 

nenence, on pain of suspension from conferring orders for the space 
01 one year (g). ° ^ 

a person is ordained he must be examined and give 

faith and learning, and must produce letters testi- 

Hvf ^.A life and character under the seal of some college 

f Cambridge where he has resided, or from three 

our lesponsible clergymen with the corroboration of other 

credible persons who have known his life and behaviour during the 
preceding three years (/O. 


1 fhe Preface to the Form of Ordination and Consecra- 
fw?’ T ^ orders ” implies episcopal ordination (J.~0. v. Glasgow 

Co?%e (1840), 10 Ju^ 6/6); St. Albans {Bishop) y. Fillingham, [1906] P. 163). 

(c) Preface to the Fwm of Ordination and Consecration ; stat. (1571) 13 Eliz. 
p a-' Ecclesiastici (1603), 34; Bcberts v. Pain (1685), 3 Mod. 

^p. 6/ Gib. Cod. Ho, 146; Clergy Ordination Act, 1804 (44 Geo. 3, c. 43). 
ror bishops, soe pp. 396 ct cnte, 

+k ^®®ks containing the Wednesday, Friday and Saturday, after 

ne Jj irst t^uday m Lent, the Feast of Pentecost, September 14, and December 13 
(Canones Ecclesiastici (1603). 31 ; Gib. Cod. 139. 252). 

« Ak the Form of Ordination and Consecration ; Rubric at the end 

of the Form and Manner of Making of Deacons ; Gib. Cod. 139. 

(y) Canones Ecclesiastici (1603), 31 ; Gib. Cod. 139, 140. 

o Ecclesiastici (1603), 33 ; Gib. Cod. 140. 141 ; Martgn y. Bind 
Lowp. 437, per Lord Mansfield, C.J., at pp. 442, 443. 

(A) btat. (1571) 13 Eliz. c. 12. s. 4; Canones Ecclesiastici 0603), 34, 35; 
•trefa^ to the Form of Ordination and Consecration; Gib. Cod. 146, 147. 

A notice, called, from its opening words, a si guts, is also published in the 
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1069. If the person desiriag to be ordained by a bishop is not of 
the bishop’s own diocese or of one of the two Universities of Oxford 
and Cambridge, he must bring from the bishop of his own diocese 
letters dimissory authorising his ordination (i). 

1070. A bastard was formerly incapable of being ordained, except 
under a dispensation ; and if he was so ordained, his illegitimacy 
was a good ground for refusing to admit him to a benefice. But 
these disqualifications are now to a certain extent obsolete!,/). 

1071. A bishop has an absolute discretion as to whether he will 
'ordain a person or examine him for ordination, and need not assign 
any reason for refusing „to do so (/c). 

1072. Every person about to be ordained priest or deacon must, 
before ordination, in the presence of the bishop by whom he is to 
be ordained, make and subscribe, in the prescribed form, a declara- 
tion of assent to the Thirty-nine Articles and Book of Common 
Prayer, and of the Ordering of Bishops, Priests and Deacons, and 
of belief that the doctrine of the Church, as therein set forth, is 
agreeable to the Word of God, and of intention to use the form 
prescribed in that book in public prayer and administering the 
sacraments, and also take and subscribe the oath of allegiance, and 
in some dioceses the oath of canonical obedience to the bishop (0* 

1073. If any person directly or indirectly receives or agrees to 
receive any money or profit for effecting or promising the ordination 
of any clerk, beyond the lawful fees(?a), he is to forfeit the sum 


Sect. 1. 
Orders. 

LiCttere 

dimissory. 

Illegitimacy 
of candidate. 


Ordination 
at discretion 
of bishop. 


Declaration 
and oaths. 


Penalties for 

corrupt 

ordination. 


church of the parish where the person to be ordained resides, that if anyone 
knows of any just cause for which the person ought not to be admitted to holy 
orders, he is to declare the same or signify the same to the bishop (Gib. Cod. 147 ; 
burn, Ecclesiastical Law, VoL III., p. 49). The fact of a person having taken 
part in e.xcessive ritual beyond what is sanctioned by law is no just cause 
^mst his being ordained (A'eHSif V. St. Paul's {Dean aiul Chapter), [1905] 2 

(i) CanonesEccle8iastici(1603), 34; Gib. Cod. 142—144. 

[j] Specot's Case (1590), 5 Co. Rep. 57 a, 58 a; Watson, Clergyman’s Law, 
4th ed., p. 145 ; I Bl. Com. 459 ; Me Griffith (1884), 9 P. D. 63 ; Kemit v. St. 
Pauls {Dean and Chapter), [1905] 2 K. B. 249, 257. In practice, a dis- 
pensation from the Archbishop of Canterbury is still usually obtained for the 
ordination of a bastard. 

(/i) Burn, Ecclesiastical Law, Vol. III., pp. 49, 50 ; li. v. Dublin {Archbishop) 

(1833), Ale. &N. 244. • PF • * 

(0 Clerical Subscription Act, 1865 (28 & 29 Viet. c. 122 ), ss. 1, 4, 11, 12; 
Canon Ecclesiasticus (1865); Promissory Oaths Act, 1868 (31 & 32 Viet. c. 72), 
8, 9. As to the oath of canonical obedience, see Lony v. Cape Town{Bi8hop) 
(1863), 1 Moo. P. C. C. (n. s.) 411, 448, 465. In some dioceses this oath is 
only taken on admission to a benefice or curacy. Where it is taken on an 
ordination under letters dimissory, it should be of obedience to the bishop who 
has issued the letters. 

(m) The fees for ordination are 5s. to the registrar or other officer by usage 
performing the duty, and £2 2s. to the bishop’s secretary, being a total of 
*2 ts, bee Table of Ecclesiastical Fees settled by the Archbishop of Canterbury, 
he Lord Chancellor, and the Archbishop of York, and submitted to the Privy 
^ 1^08, pursuant to the Pluralities Act, 1838 (1 & 2 Viet, 
c. 196), and the Ecclesiastical Fees Act, 1867 (30 & 31 Viet. c. 135); see London 

1908. In all cases the tables of fees have to be submitted to 
tils Majesty’s Privy Council, who may dis^ow the same or any part thereof. 
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of £ 40 . The clerk so corruptly ordained is to forfeit the sum of £ 10 ; 
and if within seven years after his corrupt ordination he takes any 
benefice or other ecclesiastical preferment, such benefice or prefer- 
ment will, immediately after his admission thereto, become void as 
if he were dead (n). A bishop who takes money for admitting to 
holy orders is guilty of simony and is liable to deprivation (o). 

1074. After ordination, letters of orders, under the seal of the 
bishop, are issued to the person ordained as a record of the trans- 
action. He may be required to produce them at the visitation of 
the bishop or archdeacon in whose diocese or archdeaconry he is 
officiating (p). But they are not a deed, and confer nothing, since 
the ordination is complete without them ( 5 '). 

1075. A clerk cannot divest himself of his orders, except under 
the provisions of the Clerical Disabilities Act, 1870, but he may be 
deposed therefrom by a bishop on sufficiently grave cause (r). 

Sub-Sect. Deacons. 

1076. The functions of a deacon in the church where he is 
appointed to serve are to assist the priest in divine service, and 
specially when he administers the Holy Communion, and to help 
him in the distribution thereof, and to read the Holy Scriptures and 
homilies in the church ; to instruct the youth in the Catechism ; to 
baptize infants in the absence of the priest, and to preach, if he be 
admitted thereto by the bishop ; and, where provision is so made, 
to search for the sick, poor, and impotent people of the parish, and 
report them to the incumbent with a view to their being relieved by 
the alms of the parishioners and otherwise (s). A deacon may also 
perform the burial service and solemnise marriage, although 
marriage by a priest is more canonically correct ( 0 * 

1077. A deacon must continue in that office for a whole year, 
unless the bishop for reasonable causes decides otherwise, in order 
that he may become perfect and expert in matters of ecclesiastical 
administration ; and if he is found faithful and diligent in the 


Such submission to the Privy Council is to be gazetted, and if within three 
months the same is not disallowed, such fee.s will be lawful fees, and thencefor- 
ward such fees and none other (subject to subsequent alterations) may be 
demanded or received by the respective officers becoming entitled thereto. The 
statutes also contain certain restrictions on the amount of the fees. The fees 
payable to apparitors, sealers, or record key^ers cease on the death or resignation 
of the persons who held the office on 10th December, 1895. 

(n) Stat. (1589) 31 Eliz. c. 6, s. 9. 

(o) St. David’s {Bishop) v. Lucy (1699), Carth. -184. 

ip) Canones Ecclesiastici (1603), 137 ; Gib. Cod. 959. 

(9) i?. V. Morten (1873), L. E. 2 C. C. E. 22. Forging them is not a felony 
{ihid.). 

(r) Canones Ecclesiastici (1603), 76; Barnes t. Shore (1846), 1 Bob. Eccl. 
382 ; S. C. on rule for prohibition, 8 Q. B. 640. For deposition from holy orders, 
see p. 539, ante. As to relinquishment of the privileges and disabilities of a 
clerk under the Clerical Disabilities Act, 1870 (33 & 34 Viet. c. 91), see p. 558, 
post, 

(«) Form and Hannei; of Making of Deacons. 

(0 "W’atson, Clergyman’s Law, 4th ed., p. 146 ; B. v. MiUis (1844), 10 Cl. & 
Fin. 634, 717. 746, 750, 786, 810, 859, 860, H. L. 
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office, he may then be admitted to the priesthood. But in no sr-cT.i. 

case can a person be ordained both deacon and priest on the Orders 
same day (a). — 

Sdb-Sect. 3.— /VjW^s. 

1078. A priest by his ordination receives authority to preach the Functions. 
Word of^ Orod, and to administer the holy sacraments in the 
congregation where he is lawfully appointed to discharge those 
hnctions (b). No person is capable of being admitted to any 
benefice or other ecclesiastical p’eferment or dignity, nor may he 
presume to consecrate and administer the sacrament of the Lord’s 
bupper, before he has been episcopally ordained priest, under a 
penalty of MlOO for every offence, and of being disabled for one 

whole year from being admitted into priest’s orders (c). 

Sub-Sect, 4 . — Cvlomal ami Extraneous Orders, 

1079. For the purpose of ministering to subjects or citizens of Ordination of 
countries outside the King’s dominions inhabiting and residin^^ in 

those countries, who profess the public worship of Almighty God 
according to the liturgy of the Church of England, and desire that King’s 
the \Vord of God and the sacraments should continue to be 
ministered to them according to that liturgy, persons who are 
subjects or citizens of those countries may be admitted to the 
order of deacon or priest by the Bishop of London, or any bishop 
appointed by him, without being required to take the oath of 
allegiance (d). The letters of orders in such cases must state the 
name of the person ordained, with the country of which he is a 


W Canones Ecclesiastic! (1603), 32; Rubric at the end of the Eom and 
Manner of Making of Deacons. 

4th Ordering of Priests; "Watson, Clerg}Tnan’s Law, 

nif •'* F' Ixl' ordination as priest a clergjanan solemnly promises 

ntri fw committed to his charge out of the Holy Scriptures 
wh!^v.^ ^8 required of necessity to eternal salvation but that 

rrivt, V' concluded and proved by them ; (2) to 

faithful diligence always so to minister the doctrine and sacra- 

ChiiTpl^^^^i discipbne of Christ as the Lord has commanded, and as this 
Gnrl received the same, according to the commandments of 

to people committed to his cure and charge with all diligence 

baniflE^ and observe the same; (3) to be ready with all faithful dib'gence to 
Word nt 1 ♦ away all erroneous and strange doctrines contrary to God’s 
the filflf * Public and private monitions and exhortations as well to 

(4^ fft 1 , yhole within his care, as need requires and occasion is given ; 

stuflioB o reading of the Holy Scriptures, and in such 

amlfhafl^ V ?.w ^ 1 ^® knowledge thereof, laying aside the study of the world 

diligent in framing and fashioning himself and his family 
much fta^' ®f Christ, and in making both himself and them, as 

(61 to ^ wholesome examples and patterns to the flock of Christ ; 

lovoaTnntlS foi-ward, as much as in him lies, quietness, peace and 

charpft • ° 811 Lhnstian people and especially among those committed to his 
unto wbnA^' reverently to obey his ordinary and other chief ministers 
a elad committed the charge and government over him ; following with 
Rodlv admonitions and submitting himself to their 

(cl Manner of Ordering of Priests). 

\J) Orrt,-i 1662 (14 Car. 2. c. 4), ss. 10, 11. 

\ ) Ordination of Aliens Act, 1784 (24 Geo. 3, sess. 2, c, 35), s. 1. 
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subject or citizen, and the fact of his not having taken the oath of 
allegiance (e). 

1080 . Either of the two archbishops or the Bishop of London, or 
any bishop sj^ecially authorised by any one of them, may ordain as 
deacon or priest a person whom upon examination he deems 
qualified, specially for the purpose of undertaking the cure of souls 
or officiating in any spiritual capacity in the King’s colonies or 
foreign possessions and residing therein. A declaration of such 
purjDose and a written engagement to perform it is to be a sufficient 
title for the ordination ; and the letters of orders must state that 
the person has been ordained for the cure of souls in the King’s 
foreign possessions (/). 

1081 . Until he obtains the archiepiscopal licence hereafter 
mentioned, a person who has been ordained deacon or priest for 
ministrations out of the King’s dominion's, or in the King’s 
colonies or foreign possessions, or who has been ordained deacon or 
priest by any bishop other than a bishop of a diocese in the Church 
of England or the Church of Ireland, except in pursuance of a 
request and commission under the Colonial Bishops Act, 1852 (y), 
as amended by the Colonial Bishops Act, 1853 (h), (i.) cannot, 
unless he holds or has previously held preferment or a curacy 
in England, officiate as deacon or priest in any church or chapel 
in England without the written permission of the archbishop of 
the province, and without also making and subscribing a declara- 
tion of assent similar to that contained in the Clerical Subscription 
Act, 1865 (i), but as to his intention to use the form prescribed in 
the Prayer Book, limited to the time of his ministering in England; 
and (ii.) is not entitled to be admitted to a benefice or other 
ecclesiastical preferment in England or to act as curate therein 
without the previous written consent of the bishop of the diocese p)- 
But any such person so holding ecclesiastical preferment, or acting 
as curate in any diocese in England, may, with the written consent 
of the bishop, after having held ecclesiastical preferment or acted as 
curate for a period or periods exceeding in the aggregate two years, 
request the archbishop of the province to give him a licence in the 
prescribed form to exercise his office of priest or deacon, as the case 
may be ; and, if the archbishop thinks lit to issue the licence, it is 
to be registered in the registry of the province, and the person 
receiving it will thereafter be in the same position as to rights and 


i c) Ordination of Aliens Act, 1784 (24 Geo. .‘1, sess. 2, c. 35), s. 3. 

/) Ordinations for Colonies Act, 1819 (59 Geo. 3, c. 00), s. 1. 
g) 15 & 16 Viet. c. 52. 
h) 16 & 17 Viet. c. 49. 

t) 28 & 29 Viet. c. 122, s. I ; see p. 551, ante, 
ij) Colonial Clergy Act, 1874 (37 & 38 Viet. c. 77), ss. 3, 4, 6—9. A 
who commits the olfence of officiating in any church or chapel in England wn 
trary to the provisions of the Act, and the incumbent or curate of any churc o 
chapel who knowingly allows such offence to be committed therein, is Iwb e 
forfeit, in respect of each offence, £10 to the Governors of Queen Anne e / J 
recoverable by action brought within sir months by the treasurer of 
Bounty in the High Court of Justice (i6id., s. 7). 
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advantages and duties and liabilities as if he had been ordained for 
ministering in England (k). 

1082. A person ordained by a bishop of the Protestant Episcopal 
Church in Scotland, not bolding or having held a benefice or other 
ecclesiastical preferment in England or Ireland, (i.) is liable to 
forfeit £10 to the Governors of Queen Anne's Bounty if he knowingly 
officiates on more than one day within three months in any church 
or chapel in any diocese in England without notifying the same to 
the bishop of the diocese, or officiates contrary to any injunction 
under the hand and seal of the bishop (1 ) ; (ii.) is not entitled to be 
admitted to any benefice or other ecclesiastical preferment in 
England without the consent and approbation of the bishop of the 
diocese in which it is situated, which the bishop may refuse without 
assigning any reason ; and (iii.) if he seeks to be admitted to any 
such benefice or preferment, or to be licensed to any curacy, must, 
before being admitted or licensed, make and subscribe before 
the bishop the declaration and subscription required by law on 
ordination by a bishop of the Church of England (m). 

Sect. 2. — Status. 


Sttb-Sect. 1. — Privikijes. 

1083. The clergy as such have always had certain privileges, 
recognised by law (n). 

They are privileged from arrest on civil process while going to 
and attending and returning from an episcopal visitation (o) ; and 
the clergy summoned to Convocation have the same liberty and 
immunity in coming, attending, and returning as the peers and 
commons summoned to Parliament (p). 

1084. A person obstructing or attempting to obstruct by threats 
or force, or striking or offering violence to, or, under pretence of a 
civil process, arresting a clergyman who is officiating in a church, 
chapel or other place of divine worship, or is performing his duty in 

ff ^ churchyard or burial place or, to the knowledge of the 

offender, is either about so to do or is on his way so to do or is 

returning from so doing, is guilty of a misdemeanour punishable 

with imprisonment for not exceeding two years with or without 
hard labour ( 5 ). 


(JO Colonial Clergy Act, 1874 (37 & 38 Viet. c. 77), s. 5. 

(q Lpiscopal Church (Scotland) Act, 1884 (27 & 28 Viet. c. 94), s. 6. The 
p nalty is recoverable by action of debt brought in the name of the treasurer of 
in Q Court of Justice in England or in the Coui-t of Session 

(m) Vf prosecutor {ibid.), 

rnifi st^t. 6. The title “reverend” is not bv law 

A« orders {Keet v. Smith (1875), 1 P. D. 73, P. 0.). 

A"- (^). P. 550, ante. 

V. Geraghty (1866), 15 W. E. 127; Blane v. Oeraghty (1866), 

(Pictet. (1429) 8 lien. 6, c. 1. 

alao^T.n I'erson Act, 1861 (24 & 25 Viet. c. 100), s. 36; see 

PP- o3 rf seg ., post, and title CaiMiNAi Law and Peocedure, Vol. IX., 
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1085. No toll is to be taken on any turnpike road from any person 
ping to or returning from his usual p ace of religious worship 
tolepted by law on Sunday or any day on which divine service is by 
authority ordered to be celebrated ; nor from any inhabitant of a 
paush, township, or place going to or returning from attending the 
funeral of a person who dies and is buried in the parish, town- 
ship, or hamlet in which the turnpike road lies; nor from any 
lectoi , vicar, or curate going to or returning from visiting any sick 
paiishioner or on other parochial duty within his parish (r). 

. The conduct of a clerk with reference to a special charity 

in his parish is not a matter of public interest on which fair public 
discussion and criticism are permissible under the law of libel (s). 
But a sermon by him is so, if printed and published, and probably 
without being printed or published (t). So, too, is a dispute between 
p incumbent and his churchwarden as to what he allows to be 
done during divine service and the uses to which he puts the 
church or vestry {a). 

1087. Although a clerk may be made bankrupt or have a judgment 
entered against him for debt, possession of the property and profits 
of any benefice which he holds can only be obtained under a warrant 
of sequestration issued by the bishop (b). The beasts of a beneficed 
clerk are not to be taken in distress in the highway nor upon the 
ancient glebe lands of his benefice (c). 

1088. Clerks are exempt from serving on juries (d) or in the 

militia (e), and generally from the obligation to serve in any secular 
office or capacity (/). 

Sub-Sect. 2. — Disahilities. 

1089. A priest or deacon cannot be elected or sit as a 
member of the House of Commons, and is liable to forfeit the sum 


p. 47S. As to privilege from arrest, see 12 Co. Rep. 100 ; and as to priests in 
ordinary of the chapels royal, see p. Qo'2,post. 

(r) TurDi)ike Roads Act, 1822 (3 Geo. 4, c. 126), s. 32. A temporary curate 
serving during a vacancy in the benefice is within this enactment [Temple v. 
Diclcinsi-n (1858), 1 E. & E. 34). The enactment extends to a tumpik© gate 
outside the parish in which the duty is performed [ihki.), and the privilege is 
not lost by there being other persons in the carriage (Layarcf v. ^<y(lfi68), 
L. R. 3 Q. B. 415). But a curate of one parish was held not to be exempt from 
toll while going to officiate temporarily, without the licence or permission of the 
bishop, in another neiglibouring parish during the absence of the incumbent 
[Brunskill y. Watson (1868), L. R. 3 Q. B. 418). 

(s) Gathercole v. Miall (1846), 15 M. & W. 319. 

(0 Ihid., at pp. 333, 337-339, 342, 345 ; Kelly y. Sherlock (1866), L. B. 1 
Q. B. 686. 

fa) Kelly v. Tinh'ng (1865), L. R. 1 Q. B. 699. 

(b) 2 Co. Inst. 4 ; see pp. 616 et seq., post. 

(c) Stat. (1315) 9 Edw. 2, stat. 1 [Artiadi Cleri\ c. 9; 2 Co. Inst. 4. 

(d) Juries Act, 1870 (33 & 34 Yict. c. 77), s. 9, Sched. In Beecher's Case 
(1577), 4 Leon. 190, a person who was ordained after being impanelled as a 
juryman was comp^■lled to serve on the jury. 

(e) Militia Act. 18(»2 (42 Geo. 3, c. 90), s. 43. 

(/) Co. Litt. 96 a ; 2 Co. Inst. 3. 
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of iJ500 for every day during which he presumes to sit or vote in 
that House {g). 

1090 . A person in holy orders cannot be a mayor, alderman or 
councillor of a municipal borough under the Municipal Corporations 
Acts (h). But he may be an alderman or councillor of a county 
council (0) and a mayor, alderman or councillor of a metropolitan 
borough (k), and a member of the education committee of a local 
education authority (1). 

1091 . A clerk is prohibited from resorting to taverns or ale- 
houses, except for his own honest necessities, and from boarding 
or lodging therein. He must not give himself to any base or servile 
labour or to drinking or riot, or to spending his time idly by day 
or by night, or to playing at dice, cards, or tables, or any other 
unlawful game ; but at all convenient times he is to hear or read 
the Holy Scriptures, or occupy himself with some other honest 
study or exercise, always doing things which appertain to honesty 
and endeavouring to profit the Church of God (m). 

1092 . A clerk who holds any cathedral preferment, benefice, 
curacy, or lectureship, or who is licensed or otherwise allowed to 
perform the duties of any ecclesiastical office, is subject to certain 
further restrictions as to engaging in secular pursuits. He must 
not take to farm for life, or for a term of years, or at will, more 
than eighty acres of land for the purpose of his own occupation, 
user, or cultivation, without a special written permission from the 
bishop, specifying the number of years, not exceeding seven, for 
which the permission is given ; and will forfeit for every acre so 
taken to farm without permission, above eighty acres, the sum of 
40s. for every year in which the same is so occupied, used, or 
cultivated by him (n). 

With the exceptions hereafter stated he must not either by him- 
self or by any other person for him, or to his use, engage in or 
carry on any trade or dealing for gain or profit, or deal in any goods 
or merchandise, unless such trading or dealing has been or is 
carried on by or on behalf of more than six partners (o), or such 


Sect. 2. 

Status. 

Municipal 
boroughs and 
metropolitan 
and county 
councils. 


Restrictions 
as to general 
mode of life. 


Further 

restrictions. 
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(j) House of Commons (Clergy Disqualification) Act, 1801 (41 Geo. 3, c. 63). 
But see p. 558, post, as to relinquishment of orders. 

{h) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), ss. 12 (1) (b), 
14(3), 15(1). 

(t) Local Government Act, 1888 (51 & 52 Viet. c. 41). s. 2 (2) (a). 

(fc) London Government Act, 1899 (62 & 63 Viet. c. i4), s. 2 (4) (5). 

(0 Education Act, 1902 (2 Edw. 7, c. 42), s. 17. 

(m) Canones Ecclesiastici (1603), 75 : Clergy Discipline Act, 1892 (55 & 56 

Vict. c. 32). 8. 12. 

(n) Pluralities Act, 1838 (1 & 2 Vict. c. 106), s. 28. As to enforcing the 
forfeiture, see p. 540, ante. 

(o) No association or co-partnership consisting of more than six members or 
shareholders formed for the purpose of being engaged in and carrying on the 
business of banking or any other trade or dealing for profit, by means of boards 
of directors or managers, committees or other officers, acting on behalf of all 
the members or sharenolders thereof or persons otherwise interested therein, is 
ulegal or void or occasions any forfeiture by reason only of its having, as a 
member, partner or shareholder thereof, or as a person otherwise interested 
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Exceptions. 


trade or dealing, or a share therein, has devolved upon him or upon 
some other person for him or for his use under a wUl, or by 
inheiitunce, intestacy, settlement, marriage, or bankruptcy; but in 
no such case may he act as a director or managing partner, or carry 
on the trade or dealing in person (p). By way of exceptions, how- 
ever, to the foregoing prohibition : — (1) He may keep a school 
01 seminaiy, and act as schoolmaster or tutor or instructor, and be 
conceined or engaged in giving instruction or education for profit 
01 reward ; and may buy and sell and do any other thing in relation 
to the management of any such school, seminary, or employment. 
(^2) He may buy any goods or articles to be used for his family or in 
his household, and after so buying them may, even at an advanced 
piice, sell the same or any parts thereof which he does not want or 
choose to keep. (3) He may dispose of books or other works to 
or by means of a bookseller or publisher. (4J He may be a 
manager, director, partner, or shareholder in any benefit society, or 
fire or life assurance society. (5) He may buy and sell again, for 
gain or profit, cattle, corn, and other articles necessary or con- 
venient to be bought, sold, or kept by or for him, or to his use for 
the occupation, manuring, improving, pasturage, or profit of any 
glebe, demesne or other lands which may be lawfully held, occupied, 
possessed, or enjoyed by or for him or to his use ; but he must not 
buy or sell any such cattle, corn, or other articles in person in any 
market, fair, or place of public sale. (6) He may sell minerals 
which are the produce of mines situated on his own lands (q). 


Contracts 
not invali- 
dated by 


1093. A contract is not invalidated by reason only of its having 
ijy entered into^ by a clerk illegally trading or dealing, either 

illegal trading solely 01 * jointly with others; and it may be enforced by or against 
or dealing. such clerk, either solely or jointly with others, as the case may be, 

in the same way as if no clerk had been party to it (r). 


Deed of 
relinquish- 
ment. 


Sub-Sect. 3 . — Heliyiqtiishment of Statue. 

1094. A priest or deacon, after he has resigned every or any 
ecclesiastical preferment held by him, may execute a deed in the 
form set out in the Second Schedule to the Clerical Disabilities 
Act, 1870 (s), relinquishing all rights, privileges, advantages, and 
exemptions by law' belonging to his oflice, and may cause the same to 
be enrolled in the Central Office of the Supreme Court of Judicature, 
and deliver an office copy of the enrolment, with a statement of his 
place of residence, to the bishop of the diocese in which he last held 
a preferment, or, if he has not held any preferment, to the bishop 
of the diocese in which he is resident ; and he is to give notice of 
his having done so to the archbishop of the province in which the 


therein, a clerk who holds such preferment or post or is licensed or otherwise 
allowed to perform such duties as above mentioned ; but no such clerk may act 
as a director or managing partner or carry on the trade or dealing in person 
(Trading Partnerships Act, Ib-Il (4 & 5 Viet. c. 14), s. 1). 
ip) Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 29. 

((?) Ibid., 8. 30. 

(r) Ibid., 8. 31 ; Ex parte Meymot (1747), 1 Atk. 196 : Lewis v. Bright (1855), 
(a) 33 & 34 Viet. c. 91. 


Part IV.-— Clergy. 


559 


bishop’s diocese is situated (0. At the expiration of six months after 
the office copy of the enrolment has been delivered to the bishop, he 
or his successor in office, on the application of the relinquishing 
clerk, is to cause the deed to be recorded in the registry of the 
diocese (a). But if \\’ithin such six months the bishop, or his 
successor, has notice of proceedings against the relinquishing clerk 
as a person who has been admitted to the office of minister in the 
Church of England, the deed, on the application of the clerk, is to 
be so recorded upon the termination of the proceedings by a 
definitive sentence or an interlocutory decree having the elYect of 
definitive sentence and execution thereof, and no sooner (6). 

1095. On the deed being so recorded, the clerk who has executed 
it becomes incapable of officiating or acting as a minister of 
the Church of England and of holding any preferment therein, 
and ceases to enjoy the rights, privileges, and exemptions attached 
to the office of such minister ; and every licence, office, and place 
held by him, which must by law be held by a minister of the Church 
of England, becomes ipso facto void ; and he also becomes discharged 
and free from all disabilities, disqualifications, and restraints to 
which he would otherwise by force of the House of Commons 
(Clergy Disqualification) Act, 1801 (c), the l'2th section of the 
Municipal Corporations Act, 1882 (d), and the Church Discipline 
Act, 1840(e), or of any other law, have been subject as a person 
admitted to the office of minister in the Church of England, and 
from all jurisdiction, penalties, censures, and proceedings to which 
he would or might otherwise, under any of the same three 
enactments or any other law, have been amenable or liable in 
consequence of his having been so admitted, or of anything done or 
omitted by him after such admission (/). But he and his estate 
are not relieved from any liability in respect of dilapidations or 
from any debt or other pecuniary liability incurred or accrued 
before or after his execution of the deed of relinquishment (, 7 ), 


Sect. 3. — Beneficed Clergy, 

Sub-Sect. 1 . — Nature and Tenure of Benefices. 

1096. The term benefice ” is in common practice confin 
to (1) rectories (or parsonages) with cure of souls; (2) vicarage 


(0 Clerical Disabilities Act, 1870 (33 & 34 Viet. c. 91), s. 3. Before delivering 
tbo copy to the bishop the clerk is at liberty to abandon the proceedings and to have 
tbeenrolment of the deed vacated [Ex parte A ClergjjTnan (1873), L. K. 15 Eq. 151). 

(a) Ibid., 0. 4. A copy of the record is to be given to the clerk on payment 
of a fee not exceeding lOa. for the recording and a copy; and a copy of the 
rewrd, ceitified by the registrar, is evidence of the due execution, enrolment 
^d recording of the deed, and of the fulfilment of the requirements of the Act 
in relation thereto (tiid,, s. 7). 

(i) Ibid,, B. 5. For the purpose of any such proceedings the service of a 
Citation, notice, or other document ac the place stated by the clerk to the 
ishop as his place of residence is a good service {ibid,, a. 0). 

(c) 41 Geo. 3, c. 63. 

(d) 45 & 46 Viet. c. 50. 

^c) 3 & 4 Viet. c. 86. 

f) ^erical Disabilities Aot, 1870 (33 & 34 Viet. c. 91), s. 4. 

\9) Ibid., B. 8, 
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^ A perpetual curacies ; (4) chapelries or districts belonging or 

0^' annexed or reputed to be annexed, to any 
— • Clinch 01 chapel, and districts formed for ecclesiastical purposes 
under statutory authority ; (5) independent churches or chapels 
without districts ; and (6) sinecure benefices (h). The holder of a 
benefice is called the incumbent, or minister (i); and, according 

to the nature of his benefice, he is also styled rector or parson (A*)! 
vicar, or perpetual curate. 


Rectories, 


1097. here the whole of the tithe and glebe land of a parish has 

been always attached to the benefice for the maintenance of the 
minister or governor, the benefice is a rectory or parsonage with 

cuie (or care) of souls (/). Other benefices have at different times 
been made rectories by statute (wi)- 

189S (61 & 62 Viet. c. 48), s. 13 (1) ; Pluralities Act, 1838 
(1 & 2 Vict c. 106), s. 124; Pliu*alities Act, 1850 (13 & 14 Viet. c. 98), 8. 3; 
Ecclesiastical Dilapidations Act, 1871 (34 & 35 Vict. c. 43), s. 3; Incumbents 
Eesi|(natioii Act, 1871 (34 & 35 Vict. c. 44), s. 2; Land Transfer Act, 1897 
(60 & 01 \ ict. c. 65), s. 15 (4). “ Benefice” was originally a lay term and was 
applied to gi*ants of land made to soldiers or feudal vassals (Watson, Clerg}'- 
man s Law, 4th. cd.,^ p. 1). In its wider sense it includes cathedral and capitular 
and other ecclesiastical dignities and preferments (3 Co. Inst. 155); as to which 
see ])p. 416 et seq., ante. An office is not rendered a spiritual or ecclesiastical 
benefice by the mere fact of its being only tenable by a person in holy orders. 
It IS a spiritual or lay office according to the object for which it was established 

\A.-G. V. St. Cross Hospital (1853), 17 Beav. 435, per Lord (then Sir Jonx) 
Eomilly, at p. 465). 

(i) The term “minister” is used of all incumbents in Canones Ecclesiastici 
(1603), and iu the Acts of Uniformity (stat. (1559) 1 Eliz. c. 2, stat. (1662) 14 
Car. 2, c.^4. As to the term “ incumbent,” see note (h) p. 451, ante. The term 
‘curate is sometimes, in the Book of Common Prayer and elsewhere, used 
of any incumbent having the cure of souls ; but it more frequently signifies a 
clerk who serves in a parish under the incumbent, or who, as in the case of a 
perpetual curate, has an independent cure of souls without the status of a rector 
or vicar (Burn, Ecclesiastical Law, Vol. II., p. 54). The terms ” benefice ” and 
perpetual curacy ” and “ incumbent ” do not in themselves necessarily imply 
a distinct and separate cure of souls or the status of a complete incumbent 
{Dmvdall v. Hewitt (1863), 10 L. T. 823, 825). 

^ (A*) A rector is called “parson” or persona ecdesice because be is the local 
impersonitication of the Church. When in complete possession of the benefice, he 
IS also called persona impnsonata, parson impersonee (Co. Litt. 300 a, b). A rectory 
may be refeiTed to as a “church”; and so also may a vicarage, where the 
rectory is impropriate {Reynoldson v. London {Bkhop) (1696), 3 Lev. 435, 436). 


ytnwitr i J3)a. yi). In Boulton v. Bichards (1819), 6 L'rice, ‘too, 

the existence of an ecclesiastical rectory was held to have been proved, 
although there was no church or burying ground, but only a room in a mansion- 
house fitted up as a chapel, in which divine service was performed and 
marriages and baptisms were solemnised. 

(m) For instance, the Parish of Manchester Division Act, 1850 (13 & 14 Vict. 
c. 41), s. 2, provided that the churches of new parishes from time to time formed 
within the limits of the ancient parish of Manchester should be rectories. 
A distinct and separate parish formed under the Church Building Act, 1818 
(58 Geo. 3, c. 45), is a rectory, vicarage, or perpetual curacy, according to 
the nature of the parish out of which it was formed {ibid., s. 19) ; and by the 
Church Building Act, 1822 (3 Geo. 4, c. 72), ss. 13, 14, in any case where the 
owner of an impropriate rectory or the patron and incumbent of a sinecure 
rectory surrender the tithe, glebe, and other rectorial emoluments, or the 
tithe with or without a portion of the glebe, to the incumbent of a vicarage in 
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1098. Where the rectory of a parish is appropriate or impropriate, 
and the cure of souls has been intrusted to a vicar, for wliose 
maintenance an endowment has been provided out of the emoluments 
of the rectory, the benefice is a vicarage(»). A distinct and separate 
parish formed under the Church Building Act, 1818, out of a parish 
which is a vicarage, is itself a vicarage; and for a short time between 
1865 and 1868 the Ecclesiastical Commissioners had statutory 
power to declare certain new district churches to be vicarages (o). 
Since 1868, in the case of every new ecclesiastical or°other 
parish where the incumbent is not a rector but is authorised to 
publish banns and solemnise marriages, churchings, and baptisms 
in his church, and is entitled to receive for his own use the entire 


t \ ^ a*. tlx6 successors of the Church 

Building Commissionei-s (see note (i), p. 414, ante), are authorised and directed 
to convert the benefice into a rectory. Upon the suppression of the siuecuro 
wctory of a parish under the Ecclesiastical Commissioners Act, 1S40 (3 & 4 
Vict. c. 113), 8. 48, the emoluments thereof could, by au Order in Council 
ratifying a scheme of the Commissioners, be annexed to the vicara«-e or per- 
petual curacy of the parish, which thereupon became a rectorv {ihfd., s. 5o) 
Where a new pansh or district has been constituted and endowed, an apportion- 
ment may be made of the endowments belonging to it and to any parish out 
01 which it has been formed ; and the new parish or district becomes a rectorv, 
u, upon such apportionment, the whole of the proodial or rectorial tithe within 

payable to the incumbent thereof (New Parishes Act, 1856 
(19 & 20 Vict. c. 104), s. 26). 

(n) SmifA V. Baf/er (1700), 3 Salk. 378. In old days the rectory of a pari-^h 
with its emoluments (see note (/<). p. 743, post), was frecpieiitly appropriated to 
or by a religious house or collegiate church. In such cases iirovisioii was made 
Dy ecclesiastical constitutions or ordinances, and afterwards by stat. (1391) 
0 Kic. 2, c. 6, and stat. (1402) 4 lien. 4, c. 12, for tho adequate endowment in 
peipetuity of a yicar to serve the parish. Since the dissolution of the monas- 
tenes in Henry VIII. ’s reign, many of these rectories have been in tho hands 
01 laymen, aud are in that case strictly called “impropriate” to distinguish 
tnem from those m the hands of a bishop, or college, or m other ecclesiastical 
nanus, which properly retain the title of ‘ ‘ appropriate.” But the two terms are 
irequently used interchangeably (Ayl. Par. 86-90, 509-513; MandiDuke) 

ni. ^ SrowELL (then Sir W. Scott), at 

ho/1 . rectory of Somersham in Huntingdonshire, which 

^ ^ benefice with cure of souls, was made a rectory appro- 

4,^ vicarage of Somersham was constituted and endowed with a 

1882*(45 & 46 vft ^be rectory (Somersham Rectory Act, 

reunited to the rectory or parsonage where this is m 
rVf^ w b^^^s, but not when it is in lay hands {Rvhineon v. Bedel (1602), 
jIZ uv (1618), Cro. Jac. 515 ; Watson. Clergyman's 

nrPQon+o 1 PP’ 1^6~202). If a parson, being patron of the vicarage, 
of fhn ■ ^ to the church by the name of the parsonage or rectory and not 
a r\a Ibis will disappropriate the parsonage and make the benefice 

T pon LurnWa (Lord) Case (1584). 2 

mp ’ Clergyman's Law. 4th ed., pp. 1 99. 200). 

flmilfl incumbent, he has no control over the cure of 

An Performance of ministerial duties in the parish (//erJerf v. Besf- 
er (Z)fa„ and Chapter) (1721). 1 P. Wms. 773; A.-Q. v. Brcnton (1752), 

of a fKof “Ibe or an annuity in respect of tithe was granted to the incumbent 

(28 & 29^’ 1°, P^^P^l’^lly under the District Church Tithes Act, 1865 

lunfil *1. x‘ Ecclesiastical Commissioners were empowered by a. 9 

c. 1171 R repealed by the Incumbents Act. 1868 (31 & 32 Vict. 

as Tniiiif " 1 ^ that the church should be deemed a rectory or vicarage, 

^ might under the circumstances seem proper. 

H.L.— XL 
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fees for the performance of those offices, he and his benefice are, for 
the purpose of style and designation only, to be deemed and styled 
the vicar and vicarage of the parish (p). 

1099. A\ here the rectory of a parish is appropriate or impropriate 
and there has been no endowment of a vicarage, the benefice is a 
perpetual curacy (q). The benefices of new ecclesiastical parishes, 
except where otherwise expressly provided by statute, are, in law, 
perpetual curacies, in spite of their being now styled vicarages (r). 

1100. ^ here a chapel has from time immemorial had a district 
or chapelry attached to it, and the inhabitants thereof have had 
rights of baptism and burial and other spiritual services in the 
chapel and not in the parish church, and fees and dues for these 
services have been received by the minister of the chapel as of right 
and custom, the chapelry is called a parochial chapelry, and is a 
perpetual curacy whether there is an endowment attached to it or 
not(s). A church or chapel to which a consolidated or district 
chapelry has been assigned is a perpetual curacy and benefice (0- 

1101. A church or chapel without a district may in some cases 
be a benefice independent of the incumbent of the parish in which 
it is situate (a). 


(;)) Incumbents Act, 1868 (31 & 32 Viet. c. 117), s. 2. 

(5) Arthington v. Chester {Bishop) (1790), 1 Hy. Bl. 419. In such cases the 
appropriator or impropriator is bound to nominate a curate to serve the parish, 
and has no power to remove him after he has been licensed by the bishop ; 
whence he is called a perpetual curate (Gib. Cod. 819 ; Portland {Duke) v. 
Bingham (1792), 1 Hag. Con. lo7,pcr Lord Sto^vell (then Sir W. ScOTT), at 
p. 166). A perpetual curate has a freehold interest in the buildings and lauds 
belonging to the curacy, and holds them to himself and his successor as a 
corporation sole {Mason v. Lambert (1848), 12 Q. B. 795 ; Wallis v. Birks 
(1870), L. E. 5 C. P. 222). Under Canones Ecclesiastici (1603), 89, and 
general custom, he has the rights of a minister as to the appomtment of 
churchwardens {R. v. Allen (1872), L. E. 8 Q. B. 69). 

(r) Church Building Act, 1818 (58 Geo. 3, c. 45), s. 25 ; Church Building Act, 
1831 (1 & 2 Will. 4, c. 38), s. 12 ; Church Building Act, 1839 (2 & 3 Viet. c. 49), 
s. 8 ; Chuich Building Act, 1845 (8 & 9 Viet. c. 70), ss. 9, 17. A perpetual 
curacy is not necessarily a separate and distinct cure of souls ; see note (»), p. 560, 
ante. 


(«) A.-G. V. Brereton (1752), 2 Ves. Sen. 425; R. v. Blooer (1760), 2 Burr. 
1043; Dent v. Rob (1834), 1 Y. & C. (ex.) 1 ; CarrM.Mostyn (1850), 5 Exch. 
69. 

(t) See p. 446, ante; and Church Building Act, 1845 (8 & 9 Viet. c. <0), 
ss. 9, 17. The perpetual curate of a district chapelry has the freehold of the site 
of the church, but does not thereby acquire a parliamentary vote for the county 
{Kirton v. Dear) (1869), L. E. 5 C. P. 217). 

(a) All churches, curacies, or chapels augmented by the Governors of Queen 
Anne’s Bounty become thereupon perpetual cures and benefices, and their 
ministers are corporations sole (Queen Anne’s Bounty Act, 1714 (1 Geo. I, 
stat. 2. c. 10), s. 4; i?. v. Chester {Bishop) (1786). 1 Term Eep. 396 ; Church 
Building Act, 1839 (2 & 3 Viet c. 49), s. 5). But the cure of souls in the 
parishes in which they are situate remains, as before, in the incumbents of the 
parish churches (Queen Anne’s Bounty Act, 1714 (1 Geo. 1, stat. 2, c. 10), s. 5). 
The right of nomination of the ministers is subject to lapse and is recoverable 
by legal proceedings, and the incumbency is liable to be terminated, in the 
same manner as in the case of presentative benefices (*5td., s. 6). Provision has 
also been made by the Church Building Acts for the erection of independent 
churches and chapels (Church Building Act, 1834 (5 Geo. 4, c. 103), ss. 5— lo» 
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. some parishes the rector acquired the right to obtain 3 . 

instiUition both of himself and a vicar to the church and benefice, Beneficed 
so that both together had the cure of souls and the duty of Clergy, 
officiating (5). Butin course of time these functions were left to c- — 
the vicar alone and the rectory became a sinecure (c). recS. 

.U03. There may be two or more benefices in the same church Jiedieties, 
and parish held by different incumbents (d). In that case each 
benefice or portion of the whole benefice is called a mediety(e). The 
bishop, after a formal inquiry, may apportion the spiritual duties of 
the parish between the several incumbents He may also, with 
the consent of the patrons of the medieties, frame plans to be 
earned into effect by a scheme of the Ecclesiastical Commissioners 
ratified by an Order in Council for constituting the medieties 
separate benefices, or consolidating them into one benefice to be held 
by one incumbent, or for making other expedient arrangements for 
the pastoral duties of the parish (^). 

1104. A benefice is a freehold office (//). The incumbent is a Freehold 
coipoiation sole (0 and has a freehold interest in the emoluments tenure, 
of the benefice until his death or until the benefice is otherwise 
legally vacated by him (k). He is entitled to be registered as a 
iieehold voter in respect of tithe reutcharge which has been appor- 
tioned to his benefice under the Tithe Acts (/), and in respect of the 
pew rents of a church of which the freehold is vested in him (m). 


S'- 

P- Clarke y.Pnjnilm), 

Act \m V- Ecclesiastical Commissioners 

their emohLptt^^ ^' ^ \ suppressing sinecure rectories and vesting 

in suikble ^'^‘^lesiastical Commissioners, and endowing therewith, 

such rectories or perpetual curacies previously dependent on 

t was not to h« dependent thLon . 

pe^LentW indf a the rectory and vicarage were to continue 

theTolder of a ^he patronage of 

either of the’ Hni ^ ®*ber sinecure preferment belonging to a college in 

ail amnimen^S or Cambridge or to any Vivato patron, 

with the^consent ^ scheme ratified by an Order in Council, 

the benefice {ibid s 71^ for permanently uniting the preferment with 

d) ^tomhtm y! Palmar (lfi39), W. Jo. 4J6. 

'*^ 2 . 

oV FrP „ • n ® (2 & 'd Viet. c. 30). 

Now FarSfArf' Commissioners Act, 1840 (3 & 4 Viet. c. 113), ss. 72, 83-87 ; 
'Viet. c. 94), a t Church Building Acts Amendment Act, 1869 (32 & 33 

lo L. E. 0 C. P. 217, 220. 

in note (r), p.’56^2 ^ perpetual curates, see the enactments referred to 

®*nJtc V. Alker (1872), L. R. 8 C. P. 265; Vickers v. Seiwyn (1903), 52 

0 0 2 
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Sub-Sect. 2. — Patronage of Benefices. 

(i.) Advowsons and Rights of Patronage. 

1105. The initial right of a clerk to hold a church and benefice is 
acquired by presentation, or, if the benefice is in the gift of the 
bishop of the diocese in which it is situate, by collation (n). The 
right to fill a church and benefice by presentation or collation is 
ca ed an advowson or right of patronage, and the owner of it is 
called the patron (o).^ An advowson is an incorporeal heredita- 
ment (p). It may be either appendant or in gross (f?). An advowson 

W R 153; Wolfe v. Surrey County Council [Clerk), [1905] 1 K. B. 439. See 
title Elections. / i. j 

(”) h- It is there stated that every church is either presenta- 

tive, collative. donative, or elective. Before 1st January, 1899, certain churches 
and benehces were donative and were filled bv a donation thereof to a clerk by 
the patron without recourse to the bishop (Co. Litt. 344 a ; 2 Bl. Com. 22. 23, 24) ; 

/r!i become presentative (Benefices Act, 1898 

(61 & C_ Vict. c. 48), s. 12). In the case of elective churches the elected clerk 
IS prpented to the bishop [A.-G. v. Rutter (1770), 2 Russ. 101 (n.), 104 (n.); 
Faulkner v. Eiger (1825), 4 B. & C. 449, 450 ; Edenhorough v. Canterbury 

[Archlushop) (1826), 2 Russ. 93, 104 ; Carter v. Cropley (1857), 8 De G. M. & G. 
680, 690, C. A.). 

(o) Co. Litt. 119 b. The advocatio or jus patronatus of a church was first 

by the founders, benefactors or maintainors of the church, who were 
called adiycati or pafronf [\hd.; 2 Bl. Com. 21 ; Watson, Clergyman’s Law, 
PP* patron, as such, has no control over the cure of souls or 

the performance of ministerial duties in the parish [Herbert v. Westminster 

[Dean and Chapter) (1721), 1 P. Wms. 773 ; Portland [Duke) v. Bingham (1792), 

1 Ilag. Con. 157). 

(p) 2 Bl. Com. 21; Pannell v. Hodgson (1576), Cary, 74; Stafford [Earl) y, 
Buckley (1750), 2 Ves. Sen. 171, 178 ; Mirehouse v. Rennell (1833), 7 Bli. (n. S.), 
241, H. L., per Lord Lyndhurst, at p. 317. It will pass under a conveyance 
or devise of hereditaments [Anon. (1573), 3 Dyer, 323 b. : Lo 7 idon v. Southwell 
[Chapter) (1618), Hob. 303 ; Albemarle [Earl) v. Rogers (1794), 2 Ves. 477); or 
tenements [London v. Southwell [Chapter), supra ; Gully v. Exeter [Bishop) (1827), 

** ^ estate [Re lIodijBon^ Taylor v. Hodgson^ [1898] 

2 Ch. 545) ; but not under a conveyance or devise of lands [Westfaling v. IVtsU 
faling (1746), 3 Atk. 460, 464). It is not “ land ” under the Statutes of Limi- 
tations [Brooks v. Muckleston, [1909] 2 Ch. 519). Whether it will pass under a 
conveyance or devise of hereditaments, tenements, or real estate, situate and being 
in the parish or county in which the church and benefice are situate depends 
upon circumstances (Anon. (1573). 3 Dyer, 323 b; Londony. Southwell [Chapter\ 
supra; Kenseyy . Langham[\’i^b), Cas. temp. Talb. 143; Crompton v. {/arraW(1885), 

30 Ch. D. 298, C. A. ; Re Hodgson, Taylcrr v. Hodgson, supra). It will pass by the 
word “church” [Ashegell v. Dennis (1589). 1 Leon. 191, per W.U.MESLEY, J. ; 

Co. Litt. 17 b), or by the word “living,” though this word may mean only 
a single presentation [Webb v. Byng (1856), 2 K. & J. 669). But where two 
benefices have been united, the advowson of the united benefice does not pass 
by the name of the advowson of one of them [Robinson v. Bristol [Marquis) 
(1851), 20 L. J. (c. p.) 208). On the death of the owner it is assets for payment 
of his debte [London v. Southwell [Chapter), supra, 303, 304; Tong v. Robinson 
(1730), 1 Bro. Pari. Cas. 114; Westfaling v. Westfaling, supra). But it does 
not pass under the words “commodities, emoluments, profits and advantages 
[London v. Southwell [Chapter), supra); and where a testator, who was both 
patron and incumbent of a benefice, devised the advowson of tJie benefice and 
other real estate upon trust to apply the rents as income thereof as in his wiU 
mentioned, his heir-at-law was held entitled to present on the vacancy occasioned 
by his death [Martin v. Martin (1842), 12 Sim. 579). 

( 2 ) Tyrringham's Case (1584), 4 Co. Rep. 36 b; Watson, Clergyman’s Law, 

4th ed., p. 59. When, as could legally be done before the Benefices Act, 

1898 (61 & 62 Vict. c. 48), s. 1 (b), the right of presentation for one or more 
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appendant passes by assurance or by devolution of law with the Sect. 3. 
manor or other hereditament to which it is appendant (r). But it Beneficed 

case, if the severance is Clergy. 

complete, it becomes an advowson in gross, and cannot again be — 
made appendant (s) except by operation of law (/). Where a bene- 
fice is held m medieties (a), there may be an advowson of each 
mediety (o). 

^ 1106 . The right of presentation or legal patronage may be vested Right of 

in one person and the right of nomination in another. In that 

case the legal patron is trustee for the person who has the right 

0 nomination and is bound to present to the bishop the nominee 
of that person (c). 


turns was granted apart from the whole advowson, it was said to be in part 
appendant and m part in gross (Watson, Clergyman’s Law, 4th ed., p. 601 The 
advowson of a rectory IS normally appendant to a manor; but it may become 

appendant to some house or land formerly belonging to the manor bv the 
a lenahon of such houp or land with the advowson apart from the manor or tho 

fn the advowson 

rA ’ PP'* rV*. advowson of a vicarage is normally appendant to tho 
rectory out of which it is extracted ; but it may be severed therefrom and may 
be appendant to a manor (M.,pp. 01. 02; IIUl v. Orange (I5o6). 1 Plowd. 

v. Kcn'tokh (Bishop) 

V Moore (k. b.), 894; %»oWsof 

V. (1697), 1 Ld. Eaym. 192, 200). v ; , j 

(r) Co. Litt. 307 a; A.~0. v. Sitwell (1835), 1 Y. & C. (ex.) 559, 582. 583’ 

appurtenances does not carry an appendant advowson unless 
SivAtir ^ expressly (stat. Frcrogaiiva Regis {temp, incert.), c. 17 ; A.V. v. 

P- ®-’ v. Bhke, 

naihVn^ofA? + , appendancy is severed during an estate for life or other 

Lnenrlanf .a term of years, the advowson mav become again 

lEit P«A ‘^^termination of the estate or term of years (Mallory, Quare 

V //amto» . 88, 89; Hooper 

and thl ZUrir the manor is mortgaged m fee, excepting tho advowson, 

appendanf ■ ^ P'# ^ P^^^ appointed day, the advowson becomes again 

be ^ ^ ^ repayment is not made until afterwards, the advowson ^viU 

I Ld Eaym ^*698), 

{Marquis) (1835), 4 Cl. & Fin. 445, 551, 
alint^o'^i +/X a partition between coparceners an advowson appendant is 
issue whArflLpi.^^ 1 ^ manor to the other, and afterwards one dies without 
bv ton t unites them again, the advowson, which had been severed 

6 Co Lp 63 a appendant {Finch's {Sir Moyle) Case (1606), 

(a) See p. 563, ante, 

J 'n Case (1613), 10 Co. Eep. 133 b. 

ciergj-man's La^, 4tb' ed., pp. Jo, 86. The 

ministerin! ; ®)fi)®tance of the advowson, and the presentation is only a 
fic^ aA P«-?ev V, Underhill (1618), Moore (K, B.), 894). The BeL- 

ex?rcte ’nf ?hn^-Vf P ^S). s. 1 (3). has made an agreement for an 

person invni ' i u i patronage of a benefice on the nomination of a particular 
Hmitatinn f *1 1“ that section is to prevent the reservation or 

of a rictot nf * mmily settlement of a life interest to the settlor or the reservation 
son is hehl • ® * “P^®^ ^ mortgage {ibid., s. 1 (7). As to where the advow- 

8ee n. 57'^ PP* f® where it is mortgaged, 

the non-Mfit^n* *• ® H \ . ^®°^edy of the person entitled to nominate in case of 
P tion of his nominee, see p. 573, post. But where, as in Queen 
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Ecclesiastical Law. 

pi-esentation to a vicarage (d) is ordinarily in 

appendant to a mZ /^ 

have become vested in other hands or in the parishioners (</) 

accordance with the rules of the Governors of 

?20n augmented bj a benefaction of 

mfv Z 'n money or land or tithes, the patronage thereof 

am-Lmpnf ^ 1 benefactor, his heirs and successors, by an 

uorfp, consent of the governors, by the King 

* f® /',f Politic or corporate, or any 

tnil nr f . rf ^8®. Jienant of the advowson in fee simple or in fee 
rinv^ion ^ to his own issue, but in case of a 

An nm-D ^ conseot of his pati’on and Ordinary (A). 

An agreement by a guardian on behalf of an infant, if made with 

Chancery Division of the High Court, is as 

flip orr. himself entered into 

I. lunacy may authorise the com- 

behalf o°f t£"lunaticV°). “ 

P.K; made by the Church Building Acts and New 

lienofi patronage of churches and chapels and 

«nder those Acts. Before or during the 
hialinn *+ 1 , church or previously to its consecration, the 

diocese and the patron and incumbent of the parish 

rtr,Z\r^nl- writing, effectually vest the right of 

nr church oil its consecration, either in perpetuity 

Tiprcnncf corporation, aggregate or sole, or any person or 

a! -PPnio assigns (m). Where no such 

f-hp r right of patronage varies according to 

the description of t^^ 

>^neie distinct and separate parishes are formed, the patronage 

Act”^182n5^0pn‘^^ ^ 2. c. 10), s. 6, and the Church Building 

(6 & 7 Virt r ^he New Parishes Act, 

nomination nnil tl ’ patron is mentioned as having the 

meanine- or rh« ^ ° nominate to the bishop, the words have the 

M Sfep. 561!““^''^* “ “presentation "and ""present” 

894- S*. Sherhyv. VnderhiU (\m), Moore (K. B-). 

f h 2 RoM 2 KoU. Eep. 304. 

(vl Co* !"//Y h’ndrr/nVi, supra. 

n\ n *«pra. See p. 579, post. 

Queen^ne’,'^"® ! Bounty Act, 1714 (f Geo. 1, stat. 2, c. 10), as. 8-1- 

irr8« (9 & 10 Vi^t c'^SsT" ^ 

3 c. 5), s. 120 (k). See Jie Faiwour 

See also title Lunacy. 

whether ’ P‘ purpose limited owners of 

patronage ^01^ empowered to surrender or arrange t 

1819 (59 Geo. 3, c. 134), s. 15; Chu^ 
vS.^m) Vl5) Ghurch Building Act, 1333 (I ^ - 

Airi8487nVl'?^^f Act 1845 (8 & 9 Tict. c. 70), s. 23 ; Church Baddiag 
\Ai ou I., vict. a 37), s. 4. 
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of the church and heneiice of each belongs to the patron of tlie 
original parish (h). 

1110. The patronage of the church or chapel of a district parish 
belongs to the patron of the church of the parish out of which the 
district parish is taken; except where the chapel was built wholly 
or in part by means of rates raised in the original parish, in which 
case the patronage belongs to the incumbent of the church of that 
parish (o). 

nil. The patronage of the church of a consolidated chapelry 
belongs to the body or person designated in the representation made 
by the Ecclesiastical Commissioners, upon which the Order in Council 
for the formation of the consolidated chapelry is founded (p). 

1112 . The patronage of a district chapelry, except where it has 
been otherwise legally vested, is in the incumbent of the parish out 
of which the chapelry is formed (q). 

1113 . Where a chapel is provided, and an endowment is created 
for the incumbent by a rentcharge on the emoluments of the 
benefice or by an apportionment of part of those emoluments, and 
no division of the parish or creation of a separate district for eccle- 
siastical purposes takes place, the right of presentation to the chapel 
is vested in the patron of the church to which the chapel appertains (r). 

1114 . Where a separate and distinct parish for spiritual purposes 
is created under the Church Building Act, 1831 (s), on the endowment 
of an existing chapel of ease with a sufficient stipend for the minister 
thereof, the right of nominating the minister is settled by a deed of 
agreement between the patron of the parish in which the chapel is 
situate and the bishop of the diocese (t). 


Sect. :l 

Beneficed 

Clergy. 


Di.strict 

parishes. 


Consolidated 

cliapelries. 


District 

cliapelries. 


Chapel 
where no 
ecclesiastical 
district is 
formed. 


Separate 
parish for 
spiritual 
purposes. 


(n) Chiirch Building .\ct, 1819 (59 Geo. 3, c. 134), s. 13. 

(o) Chui'ch Building Act, 1818 (58 Geo. 3, c, 45), ss. 07, 08. But where a 
church or chapel is provided under the Church Building Act, 1824 (5 Geo. 4, 
c. 103), in part by means of rates, the patronage, upon its becoming a distiict 
church, vests in the patron of the church of the original parish in which it is 
provided (ibid., s. 13). As to churches built iu extra-i)arochial places, see 

(/j) Church Building Act, 1845 (8 & 9 Yict. c. 70), s, 9 (amending the Church 
Building Act, 1819 (59 Geo. 3, c. 131), ss. 0, 15): Church Building Act, 1851 
(H 15 Viet. c. 97}, ss. 19. 20. 

(7) Church Building Act, 1819 (59 Geo. 3, c. 134), s. 10; Chm-ch Building 
Act, 1845 (8 & 9 Viet. c. 70), s. 17. As to where an extra-parochial place is 
formed into a district chapelry, see p. 571, jmt. Where a district chapelry is 
taken out of a distinct and separate parish or a district parish, the right of 
nomination to the chapel thereof belongs to the incumbent of such distinct and 
separate parish or district parish (Church Building Act, 1838 (1 & 2 Vict. c. 107), 

l-^)' And where it is taken out of one or more previously formed district 
^^‘^P^lries, the right of nomination belongs to the incumbent of the paii.sh out 
of which the first assigned district chapelry was taken, unless it is legally 
vested in some other party, in which case it is to belong to such other party or 
p to be vested as may be ag^’eed upon between such part)' and the Ecclesiastical 
Commissioners with the consent of the bishop (Church Building Act, 1840 

(d & 4 Vict. c. 60), 8. 1). 

0 Church Building Act. 1822 (3 Geo. 4, c. 72). s. 22. 

W 1 A 2 Will. 4, c. 38. 8. 23 

IG Ibid,, 8. 24 ; Church Building Act, 1838 (1 & 2 Vict. c. 107), s. 7. If the 
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<ECT. . 1115. The riglit of patronage of a district or new parish formed 

Beneficed under the New Parishes Act, 1843 (a), unless or until it is otherwise 

assigned in perpetuity and except so far as it is otherwise assigned 
Peel districts (^)» is exei'cisable alternately by the Crown and the bishop 

and [parishes, of the diocese, the first nomination being vested in the Crown (f). 


New parishes. 1116. On the constitution of a new parish under the New Parishes 

Act, 1856 (d), the Ecclesiastical Commissioners, if they think tit, until 
compliance with the requirements relating to the assignment of the 
patronage of the church thereof in consideration of an endowment 
contributed for the same (c), may assign such patronage to the then 
incumbent of tlie original parish out of which the new parish 
has been formed for the term of his incumbency, or, if the new 
parish has been formed out of two or more parishes, then to one or 
other of the then incumbents of such parishes for the term of his 
incumbency (/). 


U17. In the case of a church or chapel provided by private sub- 
scriptions under the Church Building Act, 1824 {(/), the right of 
nomination for the first two turns, or for any number of turns 
occurring during forty years from the date of the consecration, is in 
three life trustees appointed by or representing the subscribers, and 
afterwards is in the incumbent of the parish or extra-parochial 
place in which the church or chapel was provided ; or, if it was 
provided in part by means of rates, the right of nomination is, from 
the first, in the incumbent of the church of the original parish in 
which it was provided. But, in either case, if it becomes a district 
church, the right of nomination thenceforth belongs to the patron of 
the church of the original parish (//). 

1118. AYhere a body or person provides a church and endows it 
to the satisfaction of the Ecclesiastical Commissioners and also 
supplied with provides a competent fund for the repairs thereof, the Commis- 
a repair fund, sioners may, if they think it proper so to do, with the consent of the 

bishop, and whether they assign a particular district to the church 
or not, by an instrument under their common seal specially declare 
the patronage of the church to be in perpetuity in such body or 
person and their or his successors, heirs and assigns, or in their or 
his nominee, or in some trustees signified by them or him to the 
commissioners. If the church is provided and endow’ed by subscrip- 
tion, the patronage is to be declared to be in such body or person. 


incumbent does not consent, the separation and deed of agreement do not take 
effect till the next avoidance of the parish church (Church Building Act, 1831 
(1 & 2 Will. 4, c. 38), s. 24). 

(а) 6 & 7 Viet. c. 37. 

(б) See pp. 569 et seq. 

(c) New Parishes Act, 1843 (6 & 7 Viet. c. 37), s. 21 ; New Parishes Act, 1844 
(7 & 8 Viet. c. 94), ss. 1—3. 

id) 19 & 20 Viet. c. 104. 

fe) See pp. 569 et seq. 

ijf) New Parishes Act, 1856 (19 & 20 Viet. c. 104), s. 22. 

(</) 0 Geo. 4, c. 103. 

(A) Church Bmlding Act, 1824 (5 Geo. 4, c. 103), ss. 12, 13 ; Fvwler 
Ohuceeter [Bishop) (1869), L. E. 4 C. P. 668, Ch . ; affirmed suh nom. AUen 
V. Gloucester [Bishop) (1873), L. E. 6 H. L. 219. 


Churches 
and chapels 
provided by 
private 
subscription. 


Churches 

provided, 

endowftd ath-I 
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their or his successors, heirs, and assigns, or such trustees, as the 
major part in value of the subscribers of not less than .i'50 each signify Beneficed 
to the commissioners. The patronage is not at any time to be vested Cler^. 
in or held in trust by more than five persons, except where it passes by 
descent to coparceners or by the custom of gavelkind to more than 
five persons, or is conveyed by will or deed to more than five chil- 
dren, grandchildren, nephews, or nieces of the grantor or devisor (i). 

But previous notice of the proposal to provide the church must he 
given to the patron and incumbent of the parisli, district, or extra- 
parochial place in which the church is provided or proposed to be 
provided (A), and also, if a particular district is proposed for the 
church and is to be taken out of any parish, district, or extra-parochial 
place other than that in which the church is provided or proposed to 
be provided, to the patron and incumbent of such parish, district, or 
extra-parochial place, in order that they may have the opportunity 
of objecting to the proposal. And if any such patron gives security 
that he will himself within two years provide and endow a church 
in accordance with the proposal and to the satisfaction of the bishop, 
he is to be given the preference in so doing (/). Preference is also 
to be given to a proposal to enlarge an existing church over a 
proposal to provide a new church (?«). 

1119. In certain cases where an ecclesiastical corporation aggre- Churches 
gate or sole, or either of the Universities of Oxford, Cambridge, or ^ 

Durham, or any college therein respectively, or any person or corp^orations. 
persons, make a contribution towards providing a church or chapel 
for a district, parish, or benefice, or towards the permanent endow- 
ment of such church or chapel, the Ecclesiastical Commissioners 
may, by means of a scheme ratified by an Order in Council, assign 
the right of patronage of the district, parish, or benefice, either in 


Act, 1851 (14 & 15 Viet. c. 97), ss. 7 — 15 ; Now Parishes Acts and Church 
^uildiDg Acts Amendment Act, ls69 (32 & 33 Viet. c. 94), ss. 12, 13; 
AlacAUister v. Bochester (Bishop) (1880), 5 C. P. D. 194). In order to acquire 
we patronage of a chapel under the Church Building Act, 1831 (1 & 2 

•il! f’ statutory' conditions must be strictly complied 

with (WiUiam y. Brown (1835), 1 Curt. 53). The appointment of new 
trustees is vested in the surviving or continuing trustees or the majority of 
hein, where more than two ; unless a different mode of appointment or 
e fiction is agreed upon in the first instance between the Ecclesiastical Com- 
wiHsionera and the body or person providing and endowing the church, or where 
1 provided and endowed by subscription, between the Ecclesiastical Cominis- 
fbe major part in value of the subscribers thereto of not less than 
e each. Every trustee on his appointment, and also whenever he exercises or 
concurs in exercising the right of nomination of which he is a trustee, is to sign 
® that he is a member of the Church of England ; and upon an 

ppoinnnent of new trustees no conveyance of the right of nomination to the 

urch need he made. The trustees may act notwithstanding vacancies in their 
number, unless otherwise prescribed. But if all the trustees die without having 
appomted any new trustee or trustees the bishop of the diocese may by deed 
ppoint any requisite number of trustees not exceeding five (Chui’ch Building 

A Bochester (Bishop), supra. ^ , 

Church Building Act, 1831 (1 & 2 Will. 4, c. 38), ss. 7, 11, 15; Church 

* 15 Viet, c' 97). 8S. 7, 11. 12. 

Church Building Act, 1831 (1 & 2 WiU. 4, c. 38), s. 8. 
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perpetuity or to the extent of one or more nominations, to such 
coiporation, university, college, person, or persons, or to its, his, or 
their nominee or nominees. The districts, parishes, or benefices 
V hereof the right of patronage may bs so assigned are (1) a district 
01 new parish formed under the New Parishes Act, 1843 (n): (2) a 
church or chapel to which a district belongs and of which the 
patronage is vested in the incumbent of the original parish, district 
or place out of which such district was taken, as such incumbent; 

(3) a new parish constituted under the New Parishes Act, 1856 (o), 
or a parish or district having neither incumbent nor patron, and 

(4) a beneface of which the patronage is vested in the Crown or 
111 the Chancellor of the Duchy of Lancaster, or in the Duke of 
Coinwall, or in an ecclesiastical or lay corporation, aggregate or 
SO e, and of which the permanent annual endowment does not 

x^orA annum, nor the annual income from ail sources 

xZoO per annum. But the assignment can only be made with the 
con^nt of the patron in the case of a benefice in the patronage 
of the Crown or of the Chancellor of the Duchy of Lancaster, or 
of the Duke of Cornwall, or of a bishop, or an ecclesiastical or lay 
coiporation aggregate; or of the bishop of the diocese in the 
case of a benefice in the patronage of the incumbent of another 
benefice, or in the case of a district or parish having neither 
incumbent nor patron ; and it can only be made in perpetuity if 
the contribution consists either of the building of a church for the 
district or parish or benefice with the provision of a clear yearly 
sum of at least for its permanent endowment, or else of a 
permanent endowment of the church or chapel of the district or 
parish or benefice with the clear yearly sum of i'lSO ; and notice 
of an intention to make the assignment is to be sent to the patron 
of the benefice and the body or person whose consent thereto is 
required(p). ^\here any such assignment of patronage in per- 
petuity is made to a contributing body or person, and the benefice 
at the time of the assignment is already permanently endowed 
with an annual sum of not less than ilOO, or the annual income of 
the benefice from all sources, calculated on an average of the three 
years immediately iireceding the contribution thereto, amounts to 
.i'150, no subsequent sale or disposition of the patronage for 
valuable consideration is to be made until thirty years after the 
assignment, unless the entire proceeds are legally secured for the 
further permanent augmentation of the benefice (q). ^Vhere any 


(«) 0 & 7 Viet. c. 37. 

(o) 19 & 20 Viet. c. 104. 

New Parishes Act, 1843 (0 & 7 Viet. c. 37), s. 20; New Parishes Act, 
1866 (19 & 20 Viet. c. 104), ss. 16—20, 22, 30; New Parishes Acts and Church 
Jiuilding Acts Amendment Act, 1869 (32 & 33 Viet. c. 94), ss. 10, 12, 13. In 
the case of a benefice in the patronage of the incumbent of another benefice 
which is in private patronage, the private patron may require the amount of 
diminution (if any) in the value of his advowson likely to be caused by the 
contemplated assignment of patronage to be assessed or ascertained by arbi- 
tration, and may recover the amount from the body or persim to whom the 
assignment of patronage is made (New Parishes Acts and Church Building Acts 
Amendment Act, 1869 (32 & 33 Viet. c. 94), s. 10). 

(v) New Parishes Act, 1856 (19 & 20 Vict. c. 104), s. 21. A presentation, 
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assignment of patronage in perpetuity is made to the nominees of 
a contributing body or person or of two or more contributing 
bodies or persons, the nominees must not exceed five in number. 
They are named in the deed of assignment by the l)odies or persons 
making the contribution or the major part in value of the sub- 
scribers thereto of not less than £50, and become trustees for the 
exercise of the patronage (r). 

1120. In certain cases where the Ecclesiastical Commissioners 
build or assist in building a new church or chapel, they may vest 
the patronage of it either in perpetuity or for a limited time in 
the bishop of the diocese (s). 

1121 . Where a new church is built in an extra-parochial place, the 
patronage of it, if not vested elsewhere, is to belong to the bishop 
of the diocese in which it is situate ; and wliere an extra-parochial 
place has been formed into a distinct and separate parish or district 
parish, or district chapelry, the patronage of it is to belong to the 
bishop, except in cases where the Ecclesiastical Commissioners, 
with the consent of the bishop, specially declare the patronage of a 
new church built in an extra-parochial place and endowed to their 
satisfaction (/). 

1122 . Generally, where the advow’son or right of patronage of a 
benefice is vested in two or more persons, the bishop is not bound 
to act on a presentation in which they do not all concur, and if 
they do not make a joint presentation within the allowed period of 
six months, he may collate by right of lapse(/(). If, however, he 
admits a clerk to the benefice on a presentation in which they do 
not all concur, the common title of them all is not thereby dis- 
turbed (a); for the advowson is one entire thing, not in its nature 
severable except by partition (5). But a right of patronage may in 
law be exercisable by several patrons in turn (c) ; and if copar- 
ceners do not agree in a presentation, the eldest sister or her heir has 
the first turn, and so on (d), and they can severally assign their 


Sect. 3. 

Beneficed 

Clergy. 


Patronase of 
bishop in 
certain cases. 


Patronage 
in extra* 
parochial 
places. 


Patronage of 
coparceners, 
joint tenants 
ami tenants 
in common. 


collation, institution, induction, or admission made under any such .^le or dis- 
position is void, and the patronage for that turn lapses to the bishop {ihiil.). 

(r) New Parishes Act, 1856 (19 & 20 Yict. c. 104), s. 24. Every nominee on 
hw appointment is to sign a declaration that he is a member of the Chui’ch of 
England. Vacancies among the trustees are to be filled in the manner provided 
fiy tho deed. If the power of filling vacancies is vested in the trustees and all 
die without having appointed successors, or if a vacancy is not filled up for 
two years after its occurrence, the bishop of tho diocese may fill up the number 
cf trustees. But the trustees may act notwithstanding one or more vacancies 
in their number 

(«) Church Building Act, 1822 (3 Geo. 4, c. 72), s. 31. 

U) Church Building Act, 1851 (14 & 15 Viet. c. 97), s. 26. 

(« See p. 590, post. 

(n) Co.Litt. 186 b, 243a; 2 Co. Inst. 365 ; Burn, Ecclesiastical Law, Vol. I., 
pp. l4a-18; v. JOen/mon (1750), Amb. 82, 83. Trustee patrons must 

® join in a presentation {ibid.) unless otherwise provided in their instrument of 
see p. 581, post. And where several cestuis que trust have the right of 
nomination, they must all join in exercising it(ib'eyniour v. Beiinet{ll-i2), 2 Atk. 
loApfrLord IIakdwicke, L.C., at p. 483). 

& Barker v. London (Bishop) (1790), 1 Ily. Bl. 412, 417. 

(1583), 4 Leon. 86. . . , t i 

V } ^ih. Cod.765 ; rincm. (1537), 1 Dyer 35 a ; V. (I69<)i 1 Ld. 

Buym. 192, 197 ; Barker v. London [Bishop), sui^ra, at pp. 417, 418. The right is 
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turns without a partition of the advowson (e). But if coparceners, 
or joint tenants, or tenants in common make a partition of the 
advowson, whereby they agree to present by turns, then each 
becomes seised of her or his separate part of the advowson (fh 
vith the right of presenting in the turn belonging to that part(<7). 
1 he patronage of a new or consolidated benefice may be originally 
\ested in several patrons in turns (//). If one of several part- 
ptrons presents out of his or her turn, and the presentee is insti- 
tutecl or admitted, the presentation is an usurpation, and the patron 
entitled to the turn loses it for that turn, but the cycle of turns is not 
thereby altered (i). The turn is complete when the presentee is 
instituted or admitted. Therefore, if he is rejected by the bishop, 
01 if his institution or admission is ipso facto void, the same part- 
patron may present again ; but, if he is afterwards deprived, or his 
institution or admission is adjudged null and void by a declaratory 
sentence, the turn is gone and the part-patron next in turn has the 
presentation (k). The turn is lost if the part-patron allows his 
right of presentation to lapse to the bishop (/), or if he allows his 
right to be usurped by a stranger and does not vindicate it by 
quare impedit (m). But where, on the appointment of the in- 
cumbent to a bishopric, the King presents by royal prerogative (n), 
this presentation does not count as a turn (o). 


assignable {BuUer v. Exeter [Bishop] (17-19), 1 Ves. Sen. 340, per CL.VRKE, B.), 
ana goes to her husband by the curtesy and descends to her issue (Co. Litt. 
It (Bishop), supra; Thrale v. London {Bishop) {lim. 1 

A* 1 coparceners dies leaving coheirs* they 

are entitled m turn to the turns of the deceased coparcener [Richards v. Macdes- 

>^d(£,’«W) (I83o). 7Sim. 257). ^ 

_ [d) Harris v. Nichols (1583), Cro. Eliz. 19; Reynoldson v. Blalce (1097), 1 
/■ y. London [Bishop), supra. 

oo- Windsor v. Canterbury [Archbishop] (1599), Cro. Eliz. 

[Bishop] [\Q\b\ 1 Brownl. 165; Bodicoate t. Steers 

(1 <3/), 1 Dick. 69. 

^'«^»e^(157l). 3 Dyer. 299 a; Salishurif [Bishop] v. Philips 
IjOOj, 1 Ld. Eaym. 535, Ex. Ch. ; Advowsons Act, 1708 (7 Ann. c. IS), s. 2; 

Presentation, K, a ; Matthf^vs v. Bath 
and J\ ells [Bishop] (1785), 2 Dick. 652. In Seymoury. Eenne#(1742), 2 Atk. 482, 
Dora Hardwicke, D.C., atp. 483, said that in a partition case where parceners 
ot an advowson could not agree in presenting one person, the court would direct 
them to draw lots as to who should have the first presentation ; compare John^ 
stone V. Baber (1856), 6 De G. AT. & G. 439, C. A. 

[h] Groceri Co. y. Canterbury [Archbishop) (1771), 3 Wils. 214. 221; 
Keen y. Denny, [1894] 3 Ch. 169; Pluralities Act, 1838 (1 & 2 Viet. c. 106). s. 16. 

patronage of the benefice in Peel parishes being vested in the Crown 
and the bishop of the diocese alternately, see p. 568, ante. 

it) Stat Westminster II. (1285), 13 Edw. 1, c. 5; Dolman's Case. (1583), 

4 Leon. 86; Btrch v. Ltchfield and Coventry {Bishop) (1803), 3 Bos, & P- 444; 
Richards y. Macclesfield [Earl] (1835), 7 Sim. 257 ; Keen y. Denny, supra. 

(«) MindsoPs Case (1599), 5 Co. Eep. 102 a; S. C. sub nom. Windsor v. 
Canterbury [Archbishop] (1599), Cro. Eliz. 687. 

(0 2 Bro. Abr. 149b, 150 a, tit. Presentation, pi. 26; 17 Vin. Abr.. p. 329, 

A ’i. V. Denny, supra, per Chittt, J., at p. !<"• 

As to lapse, see p. 590, post. 

''m) Leak y. Coventry [Bishop] (1601), Cro. Eliz. 811. 
jtt) See p. 575, post. 

p] Grocers’ Co. y. Canterbury [Archbishop] (1771), 3 Wils. 214,221, 232; 
Troward y. Calland (1796), 8 Bro. Pari. Cas. 71; Keen y. Denny, supra, per 

Chittt, J., at p. 175. 
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1123 < Whsi'e tliB legal estate in an advowson is vested in trustees, Sect. h. 
they are bound to present the nominee of the person or persons Beneficed 
equitably interested in it (p).^ The person benelicially interested in Clergy, 
an estate for life or other limited estate in the advowson of a bene- p — 
ficehas the right of presentation or nomination when a vacancy in 
the benefice occurs during the continuance of such estate (f/). interests. 

1124 . Where the patronage of a vacant benefice is vested in an infants, 
infant, of whatever age, the presentation is made by him and not 
by his guardian (r). 


1125 . Where the patronage of a benefice is vested in a married Married 
woman, she holds it as if she were a feme sole, if she was married woman, 
after 31st December, 1882, or if the title to it first accrued to her 
after that date, and can, apparently, in either of those cases, present 
to the benefice, when vacant, without the concurrence of her hus- 
band (s). Otherwise, he must concur with her in the presentation (f). 

In any case, if a child of the marriage has been living while she has 
been seised of or entitled to patronage in possession, and she dies 
possessed of it, her husband, if he survives her, has the patronage 
during the rest of his life as tenant by the curtesy, unless she hL 

barred his right by a testamentary disposition which has legal 
force (a). 


1126 . Where a husband dies seised of or entitled to the patronage Dower, 
of a benefice, leaving a widow whose right to dower in respect 
thereof has not been barred, she is entitled by reason of such dower 

to present on every third vacancy of the benefice which occurs 
during her life (6). 


(?) Bira, Ecclesiastical Law, Vol. I., p. 14. Where the advowson of a 
Denence IS devised upon trust for sale, and the proceeds of sale and the income 
ansmg therefrom are to be applied for the benefit of a person or persons named 
and the benefice becomes vacant before the advowson is sold, the 
nght of pr^entation or nomination is in the person or persons who, if the sale 
aataken place, would for the time being be beneficially interested in the proceeds 
01 the sale or the income thereof [Hawkim v. Chappel (1739), 1 Atk. (>21 : 

L ® 

tri, * t ‘W- where a testator devised an advowson to trustees upon 

thft . ■> ^®“®d*^f®ly tfi© death of the then incumbent, it was held that 

j would have the presentation on the vacancy occasioned by that death 

(1859), 5 Jur. (n. s.) 1379). 

9 (^«^0 V. Eogeranm), 2 Ves. 4 

^ V* Peterb&rowfh [Bishop) (188 

Ahr - 1 & ^®d. 794 ; Arthington v. Coverhy (1733), 2 Eq. Cas. 

atn* "in u 3 Atk. 695, Lord Hardwicke, L.C., 

1 appear to have been instances in which the miardian has 

^ (Tu^ OVatson. Clergjinan’s Law, 4th ed., p. 140). 

Act, 1882 (45 & 46 Viet. c. 75), ss. 1 (1), 2, o; 
(t\ (^886), 31 Ch. D. 402, 0. A. See also title Husdakd aot) Wife. 


Eurntii /,/7 M ooi?‘ V. Rowley f[lSG9), L. R. 8 Eq. 139; Bayer v. 

Viet o }‘^ 115 : Married Women’s Property Act, 1882 (45 & 46 

P- o7l ante ^ ^ [1892] 2 Ch. 336; see also note ((/), 

(^) Co. Litt. 379 a ; Watson, Clergyman’s Law, 4th ed., p. 72. 
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n patron of a benefice is a lunatic, the Crown has 

the right of presenting to it(c). 

1128. '^\here the advowson of a benefice has been mortgaged, 

the mortgagee is the legal owner of the patronage, but, until 

foreclosure or sale, he is bound to present the nominee of the 
mortgagor (d). 

advowson or right of patronage of a benefice is 
held by or in trust for a Koman Catholic, it cannot be exercised by 
the person or persons possessed thereof; but the University of 
Oxford, if the benefice is within the limits of the city of London 
or certain of the counties in the province of Canterbury (0. and 
the University of Cambridge, if the benefice is within the limits of 
the lemaining counties in the province of Canterbury or any of 
the counties in tlie province of York (/), has the right of presenting 
to the benefice when it becomes void {g). But, where a patron who 
has been a Eoman Catholic becomes a lunatic, it is questionable 
whether the right of the university is not superseded by the right of 
the Crown (/O. J b 

1130. As regards patronage held otherwise than as private 
property, different legal incidents attach to rights of patronage 

(c) Com. Dig. tit. Idiot, C; lie Fitzgerald (1805), 2 Sch. & Lef. 432, per 
Lord Redesdale, L.C., at }). 437. See title Luxatics Persoxs of 

UXSOUND MiXl). 

(1697), Free. Ch. 71; Amhurst v. Dao'Htxf 
(l/00)2Veru.401; A.-G. v. Hesheth (170G), iW.,549; Gaily v. (1720), 

1 Com. 343; Croft x. Powel (1738;, 2 Com. 003,600; Gardiner x. GHffith (\n^>), 2 
P. Wms. 404 ; Kenseg v. Langham (1735), Gas. temp. Talb. 143, per Lord Talbot, 
L-L/m at p. 144 ; Mackenzie v. Robinson (1747), 3 Atk. 559. But in a case where 
the mortgage was of the advowson alone and was of long standing, and no 
interest had been paid, the mortgagee was considered to be entitled to present 
unless the mortgagor redeemed the mortgage (Dyer v. Craven (Lord) (1786), 2 

(e) Tim counties of Oxford, Kent, Middlesex, Sussex, Surrey, Hants, Uerka, 

Bucks, Gl^cester, Worcester, Stafford, Warwick, Wilts, Somerset, Devon, 

Cornwall, Dorset, Hereford, Northampton, Pembroke Carmarthen, Brecknock, 

Cardigan, and Montgomery (stat. (1605) 3 Jac 1, c. 5, s. 13). 

(/) J-he counties of Essex, Herts, Bediord, Cambridge, Huntingdon, Suffolk, 

Normli^ Lincoln, Rutland, Leicester, Derby, Nottingham, Salop, Radnor, 

Denbigh, Flint, Carnarvon, Anglesey, Merioneth and Glamorgan ; and Chester, 

Lancaster, York, Durham, Northumberland, (Cumberland and Westmoreland 
(ibid.). 

fy) Ib\d.; stat. (1689) 1 Will. & Mar. c. 26, s. 2 ; Presentation of Benefices Act, 
1713 (13 Ann. c. 13); Church Patronage Act, 1737 (11 Geo. 2, c. 17); Roman 
Catholic ReUef Act, 1829 (10 Geo. 4, c. 7), s. 16. The prohibition in the first 
two of those Acts against either university presenting a person holding at 
the time another benefice with cure of souls is now repealed (Benefices Act, 
1898 (61 & 62 Viet. c. 48), s. 7). The university may elect to the benefice and 
exercise any other rights which they possess with respect to it in any way from 
time to time determined by them to be expedient by a university statute or 
ordinance made in the ordinary manner after 1st January, 1899 (ibid.). Hi© 
right of the university attaches where a patron who has the right of nomination 
out of a limited class of clerks, so that a college is bound to present a qualified 
clerk nominated by him, is a Roman Catholic (Boyer x. Norwich (Rw 5 op), [1892] 

A. C. 417, P. C.). But if one of two tenants in common of an advowson is a 
Roman Catholic, the other can present alone, and the university have no right 
(Edwards v. Exeter (Bishop) (1839), 5 Bing. (N. c.) 652). 

(h) Re Pai-atfOMr (1861), 3 Mac. & G. 275, per Lord Trvro, L.C., at p. 27 j; 
see p, 573, ante. 
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belonging (1) to the Crown, the Duchy of Lancaster or Duchy of 
Cornwall ; (2) to an office in the gift of the Crown ; (3) to a muni- 
cipal corporation or body ; (4) to a uniyersity or college ; (5) to 
other ecclesiastical or lay corporations aggregate ; (G) toabisliop 
m right of his see or to other ecclesiastical corporations sole or 
dignitaries, in right of their office ; (7) to parishioners or some 
other nurnerous class, or to trustees for them ; and (8) to trustees 

in perpetuity whether with or without an expressed trust or siiecilied 
cestuis que trust. ^ 

1131 . The King besides possessing the patronage of divers Crown 
benehces m light of the Crown or of the Duchy of Lancaster, or of P<'‘ti''iii3ge 
the Duchy of Cornwall, where there is not a Duke of Cornwall of 
full age, IS the patron paramount of all the other benefices (0 and 
as such, has the right to fill all such benefices as are not regularly 
nlled by the patrons thereof, whether tliis happens by ncdect as 
where the patronage ultimately lapses to tlie Crown (4)," or ’by 
mcapacity to present, as where the patron is attainted or outlawed 
or IS an alien or a lunatic (/), or has been guilty of simony (m) or 
the like («). Moreover, where a benefice becomes void by the 
promotion of the holder thereof to a see in the province of Canter- 
bury or York or where the advowson of a benefice is attached 
to a see, and the benefice is void during a vacancy in the see 
or where the advowson of a benefice is attached to another 
ewlesiastical office and the benefice is void during a vacancy of the 
oace occasioned by the promotion of the holder to a see in the 
province of Canterbury or York, the King has the prerogative of 
presenting to the void benefice (o). And as against the Kin^^ a 
enehce is not deemed full by institution or collation until induc- 
lon has supervened (p). In exercising Crown patronage of a 
benefice above the yearly value of 4:20 in the King s books, the 
King acts under the advice of the First Lord of the Treasury {«). 

Catholic or Jew may advise the King as to the 
exercise of ecclesiastical patronage (r). 


(0 Gib. Cod. 763. 

(^) See p. 590, post. 
y) See p. 573, ante. 

(») Gib. Cod. 763. 

fiin ''■if (1857), 

post. patronage lapsing to a bishop, see note(e), p. 590, 

wcumbent^te fl presenting to a benefice vacated by the promotion of the 

moted (Armnnh ( a exorcised during the life of the person pro- 

And if tl 3 Bro. Pari. Cas. 307, 5H, n.). 

<lies Witbn,^^^ • presentee of another is admitted and 

supra) disturbed, the prerogative is lost [Basset v. Qee, 

induction be may revoke the presentation; and if 

another clerk but before induction, he may present 

[Bishop) (1590), 1 Leon. 156). 
r r ^ 2 Viet c. 106), s. 126. 

Art, &21 & 22 "v; ^*29 (10 Geo. 4, c. 7), a. 18 ; Jews EeUef 

disables the offenrlpr^A' offence is a high misdemeanor and 

iler from thereafter holding any office under the Crown [ihid.). 
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1132 . The Lord Chaucellor or Lord Keeper of the Great Seal has 
the right to present to benefices in the patronage of the Crown which 
do not exceed the yearly value of £20 in the King’s books (s). As 
regards such of these benefices as are enumerated in the First 
Schedule to the Lord Chancellor’s Augmentation Act(^), he was 
by that Act empowered to sell the advowson of any such benefice 
for a sum of money or in consideration of a perpetual annuity or 
rentcharge, or tithe rentcharge, or land, which is to be devoted to 
the augmentation of the benefice («). As regards any of the benefices 
in the gift of the Lord Chancellor of the clear annual value of 
not less than ^200 nor more than £500, whether included in such 
First Schedule or not, but not exceeding altogether one hundred 
in number, the Lord Chancellor was empowered to sell and convey 
the advowson to any tenant in fee or in tail, whether in possession, 
remainder, or reversion, of freehold or copyhold land within the 
limits of the benefice, either absolutely or to or upon the uses or 
trusts of a settlement of such land, for a sum certified by the 
Ecclesiastical Commissioners to be reasonable having regard to the 
age of the incumbent at the time of sale, and not being less than 
ten years’ purchase of the clear annual value of the benefice: and 
the purchase-money was to be applied by him in the augmentation 
of benefices remaining in his gift (a). The purchaser of an 
advowson under the Act cannot himself sell it or contract for its 
sale until after the expiration of five years from the sale thereof to 
him ; but this restriction does not operate in case of his death or 
bankruptcy {b). 

1133 . Patronage belonging to the King in right of the Duchy of 
Lancaster is exercised under the advice of the Chancellor of the 
Duchy (c). 

1134 . Patronage belonging to the Duchy of Cornwall, where there 
is a Duke of Cornw^all of full age, is exercisable by him, and when 
that is not the case and the patronage belongs to the Crown in 
right of the Duchy, is exercisable by the same persons as the 


(s) Gib. Cod. 763, 764 ; Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 126. "WTiere 
the Lord Chancellor presented to a benefice above the yearly value of X20 in 
the King’s books, and the presentee was instituted and inducted, it was held 
that he could not be removed in favour of a subsequent presentee of the King 
{Lord Chancellor's Case (1611), Hob. 214). 

m 26 & 27 Viet. c. 120. 

(«) Lord Chancellor’s Augmentation Act (26 & 27 Viet. c. 120), ss. 1 — 22, 
28 — ^37. The purchase-money, to the extent of not more than £o00, might be 
applied in purchasing, building, or rebuilding a parsonage house on the benefice, 
h an equal sum for the same purpose was provided by or on behalf of the 
incumbent or the owner of the advowson {ibid., s. 8). The option accorded to 
the purchaser by s. 5, of giving security for payment of one half of the pw- 
chase-money with compound interest when a vacancy in the benefice accrue, 
appears to be repealed by the Benefices Act, 1 898 (61 & 62 Viet. c. 48), s. 1 (3) (b) ; 
see p. 583, post. 

(а) Lord Chancellor’s Augmentation Act (26 & 27 Viet. c. 120), ss. 22 
The augmentation was not to cause the annual value of a benefice to 
£400, or to exceed £1 for every four inhabitants within its limits {ibid, 
ss. 26, 27). 

(б) Ibid., s. 21. 

(c) H. V. Lincoln (5isAo») (1613), iloore (k. B.), 874: Pluralities Act, 183o 

(1 & 2 Viet. 0 . 106), s. 126. 
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Crown patronage, namely, by tbe King on the advice of the First Hect. 3. 
Lord of the Treasury if the benefice is above the yearly value of Beneficed 
^20 in the King’s books, and, if not, by the Lord Chancellor (d). Clergy. 

1135 . Where a right of presentation to a benefice belongs to an Office held by 
office in the gift or appointment of the Crown which is held by a 

Roman Catholic or a Jew, the right devolves on and is exercisable 
by the Archbishop of Canterbury (e). 

1136 . Before 1835 municipal corporations or particular bodies of Municipal 
members thereof (/) were in many cases possessed of advowsons patronage, 
and rights of nomination to benefices, ecclesiastical preferments, 

and offices of priest, curate, preacher or minister. All such 
advowsons and rights, if not vested in them as charitable trustees, 
were thenceforth directed to be sold (g). But notwithstanding any 
such sale the corporation and their property continue liable to any 
previously subsisting obligation of maintaining in whole or in part 
a priest, curate, preacher or minister ; and the liability may be 
enforced in the same manner as if the advowson or right of nomi- 
nation had remained vested in the corporation. And where a 
municipal corporation hold land subject to an obligation to provide 
a priest, curate, preacher, or minister, they may, with the approval 
of the Treasury, augment or endow his office by assigning a 
competent portion of the land, or charging thereon an annual 


(d) Pluralities Act, 1838 (1 & 2 Yict. c. 106), s. 128; Duchy of Cornwall 
MaDagement Act, 1863 (26 & 27 Viet. c. 49), s. 38. 

ifl« M 1629 (10 Geo. 4, c. 7), s. 17 ; Jews Relief Act, 

(21 & 22 Vict. c. 49), 8. 4. 

nf nK (1776), 3 Term Rep. 288, u. (a), where the advowson 

ct granted by royal charter to the mayor, aldennen, and 

Albans, uniform usage was held to interpret the charter as 
( ^ mayor and aldermen to present to the benefice. 

4 passing of the Municipal Corporations Act, 1835 (5 & 6 Will. 

wflrA ; pnmicipal corporation, or any particular body of members thereof, 
anv t>A municipal capacity, and not as trustees of a charity, possessed of 
nriPQi appendant or in gross, or any right of nomination to the office of 

alrfiflJw ^ minister, the advowson or right of nomination, if not 

CnmiYiycf- ’ f'i™® ^“d in such manner as the Ecclesiastical 

it flrH • *°°^^®f°^.Fagland may direct, so that the best price be obtained for 
thfl Kai-I!’ V ^ consent, to be conveyed to the purchaser by the council of 
46 Viet corporate seal (Municipal Corporations Act, 1882 (45 & 

A This Act repealed similar provisions in the Municipal 

Act (5 & 6 Will. 4, c. 76), the Ecclesiastical Commissioners 

Act' ift'ifl If- and the Municipal Corporations (Benefices) 

inco'mA ia f iT ^ proceeds of sale are to bo invested, and the 

wholfl nr ; ^ into the borough fund ; or the proceeds may be applied in 

tion towards the liquidation of a debt contracted by the corpora- 

76). An P^®®mg of the Municipal Corporations Act, 1835 (5 & 6 Will. 4, 
be ^'ed benefice or preferment occurring before the sale is to 

la which Hi collation or nomination of the bishop or ordinary of the diocese 
1882 ^4 1 t/cTT A preferment is situate (Municipal Corporations Act, 
preferment wh' ^ nomination to a 

a benefice nr ° f r ^ benefice or perpetual curacy, such preferment becomes 
cornoratfl ^ and the holder thereof and his successors become a body 
Parpetuitv nJ P®T^®fual succession and capable of taking and holding in 
j P operty granted to or purchased for them by the Governors of Queen 
H.L.^ — XI 

• P P 
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Ecclesiastical Law. 

stipend in money or in kind, to or for the benefit of him and his 
successors m office (h), 

1137. Provision has been made by statute for the sale, under the 

authority of the Ecclesiastical Commissioners, of advowsons 

and rights of patronage held wholly or partly by or in trust 

for the Universities of Oxford, Cambridge, and Durham, or any 

college therein, or the Colleges of Winchester and Eton, or the 

head or any other member of any such college, and for the purchase 

of advowsons by any such university or college under the same 
authority (i). 

The Universities of Oxford and Cambridge may elect to benefices 
in their patronage and exercise any other rights which they possess 
in respect thereof in any way from time to time determined by 
tliem to be expedient by a university statute or ordinance made in 
the ordinary manner since 1st January, 1899 (Ic). 

Statutes may be made by the governing bodies of the colleges of 
Eton, Winchester, and Westminster, and the other public schools to 
which the Public Schools Act, 1868 (/), applies, with respect to the 
mode and conditions of appointment to any ecclesiastical benefice, 
the patronage whereof is vested in the governing body as such, or 
to which persons educated at or connected with the school have an 
exclusive or preferential claim (m). 

The colleges of Eton, Winchester, and Westminster are prohibited 


Anne’s Bounty or by other persons contributing with such governors as bene- 
factors {ibid., 3. 121 (3)). Where a municipal corporation or any members 
thereof in their corporate capacity were possessed of an advowson in trust for a 
charity, trustees in their place were to be appointed bv the Lord Chancellor 
(Municipal Corporations Act, 1835 (5 & 6 Will. 4, c. 76),’ s. 71 ; Shrewsbury 
School (1836), 1 My. & Or. 632 ; AM}, v. PowU {Earl) (1853), Kay, 186). 

(/<) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 60), s. 121 (l)i (2). 

(0 Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), ss. 69, 70, 
8'1 87 ; Universities and College Estates Act Extension, I860 (23 & 24 
Viet. c. 59), ss. 7 — 10. A college in the University of Oxford or Cambridge 
may sell or may themselves purchase the advowson of a beneBce attached to the 
headship of the college (Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 
113), 8. 69). Or, where the endowments of the benefice are sufficient, the 
college may charge them with payment to the head of such annual sum, not 
exceeding one half of the total revenue, as in the opinion of the EcclesiustiMj 
Commissioners and the bishop is adequate ; and thereupon the advowson will 
bo vested in the college free from any trust in favour of the head (Universities 
and College Estates Amendment Act, 1880 (43 & 44 Viet. c. 46), s. 5). Where 
imder the statutoiy powers for the purpose an ecclesiastical rectory, prebend, or 
other preferment without cure of souls, or impropriate rectory, belonging t<i a 
university or college, and having a right of patronage attached thereto, is eom 
or annexed to a benefice with cure of souls, and the right of patronage is 
intended to be excluded from the sale or annexation, it becomes 
severed from the rectory, prebend, or preferment sold or annexed, and is vested 
in the university or college who were the former patrons or owners of suen 
rectory, prebend, or preferment (Universities and CoUege Estates Act Extension, 
1860 (23 & 24 Viet. c. 59), e. 8). 

(k) Benefices Act, 1898 (61 & 62 Viet. c. 48), s. 7. For the hghtyf 
other of the universities to present where the advowson of a benefice is held y 
or in trust for a Roman Catholic, see p. 574, ante. 

(/) 31&32Vict. c. 118. . /r n 

(m) Ibid., s. 6 (5). See as to preferential claims, A.-O- v. Powu (Anr ^ 
(1853), Kay, 186. 
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from holding more advowsons than equal in number one moiety of Sect i 
he fellows or reputed fellows of the college, or in case of t Ll ntre a 

students of the college in the Clerg/ 
yeai 173o, exclusive of advowsons annexed to or civen for the 
benefit or support of the headship of the college (n). ^ 


U38. The chapter of a cathedral or collegiate church unless n f r 

exercise Iteirtila? "nllnX 

pationage by the votes of a majority of their body, and the dean 

benefice in thei/patronl e a cS ^“1^“ alhicTtr 


righf of me?eSl^tor “"""f 'f “ °‘i »' 

sn1rL„l u 1 , “°g'“S to him by virtue of a dignity or ecclesiastical 

spiritual oflice held hy him (^). o j corporations 

11 sole in light 

1140. Where a benefice was on or before 11th August 1840 

possesse by a dean in right of any separate estate head s' him as’ p!:„age 

Monl h Of any succeeding deL may, ofdr® 

upon Its becoming vacant, present himself thereto (r). ^ 


thJ^Sumbent ?ustom or agreement to the contrary, Patroaageof 

the nRfmnn & parish IS, in right of his benefice, entitled to “icumbcnt. 

oapeliy which has been formed thereout (t). 


incSle\7 n. 2 1 sequestration, the incumbent is Benefice 

patror n rllFf f ’'®"efiee of which he is ™'ier 

LtW tv,/ T sequestered benefice, and the right of pre- '®i‘'“"'ation. 

KSSei'eS; 15 


•oidUdLI?!'l!.'.‘'"®!u" P*‘“"*e* "I Ills retto,' beeomi. B™i„ „ 

the right nf m-o ^^ctory, the patron of the rectory has patronage 

rignt of piesenting to it (a). belonging 

11 . to vacant 

ownemhi^nrT ® advowson of a church or benefice is in the p7““’ ■ 
ownerslnp of inhabitants, ratepayers, freeholders, or other persons ^'3“ 

or numerous 

class. 


pp. 115— 118 - /L ?/n ’ iurn, Ecclesiastical Law, Vol. II, 

. Ifascard [Doctor) v. Somamj [Dvetor] (169a). Ereem. (k. b.) 


[p) See p. 099, p,„(. 

!’| (3 * •* ■'■ict. c. 113), s. 42. 

bee, He, ll^^iVm ^ bb'c T. films (1752), 1 

(.BisAon) (1825)’ 4 jj * p ' 528; Farnworth v. Cheater 

(^) Senimaf 


) 


/) See p. 567, ante. 
i\wts ^ . «>46, and see dd. 561. .'ikfi maca Ao 


. W 2 iW. Abr -ueo y * V • — - *-/• - - 

prowu of patronaffG bplnAm^ exercise by the 

i^cumbont h a r,,^A ^ a i c.. . . i ,i 


^ r* £x.o isVi tuo CACiUiod uy ID 6 

incumbent vacant see, and to a vacant benefice when the 

P omoted to a see, see p. 575, ante, and note (d), p. 585, 


P p 2 
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forming a numerous class and deriving no pecuniary advantage 
from the exercise of the right of patronage, and is vested in 
them or in trustees appointed by or acting on behalf of them {h). 
The right is exercised by the owners by election ; and the trustees 
or the churchwardens present the clergyman who has obtained the 
majority of the votes given (c). The election may be by ballot (d). 
The advowson is charitable property (e). The owners may direct 
a sale of it ; and if ten of them so require the incumbent of the 
church or benefice is to convene a meeting of the owners to decide 
whether it shall be sold(/). If the decision is in the affirmative, 
the advowson and the duty of carrying out the sale are to vest 
absolutely in the existing trustees, if any, and, if there are none, in 
a body of trustees consisting of the incumbent and not less than 
five nor more than eleven owners, who are appointed for the 
purpose at the meeting or some adjournment thereof ; and the 
advowson is to be sold with all convenient speed by public auction 
or private contract {g). 

1145. An advowson or right of patronage of a benefice may be 
held by trustees in perpetuity, and without power of alienation (/O, 


{h) Decisions on the right have been given in the cases of Sandford in 
Lincolnshire v. Davy (1741), 2 Atk. 212); Clerkenwell {A.-O. v. Parker 

17471, 3 Atk. 576; A.-G. v. Putter (1770), 2 Euss. 101, n.; A.-G. v. Forster 
18051, 10 Ves. 335; A,~G. v. iVeiwomie (isOT), 14 Ves. 1; Carter y. Crnpkij 
1857), 8 De G. M. & G. 680, C. A. ; Shaw v. 'Thompson (1876), 3 Ch. D. 233) ; 
Leeds {A.^G. v. (1750), 1 Ves. Sen. 413; Jf7/5o» v. Kershaw (17501, 7 
Bro. Pari. Cas. 296); rainswick (Feamt v. Tr€W(1802), 14 Ves. 13); Willennall 
P. V. Stafford (Maryuis) (1790), 3 Term Eep. 646 ; A.-G. v. Stafford (Maryuis) 
r96), 3 Ves. 77) ; St. Sepulchre, Cambridge (Faulkner v. Eiger (1825), 4 
&C. 449); St. Stephen, Coleman Street (Edenborough v. Canterburg (Arch- 
bishop) (1826), 2 Euss. 93; Pe St. Stephen^ Coleman Street, Re St. Mary the 
Virgin, AUlermanbury ((1888), 39 Ch. D. 492) Sandford in Devonshire (F. v. 
Dame (1837), 6 Ad. & EL 374 ; Chudleigh (A.-G. v. Cuming (1843), 2 Y. & C. 
Ch. Cas. 139); and Orton (P. v. Orton ('Trustees) (1849), 14 Q. B. 139). Where 
an advowson is vested in the master and brethren of an eleemosynary hospital 
the majority are entitled to present and the master has no veto (P. v. Kendall 
(1841), 1 Q. B. 366). 

(c) A.-G. V. Forster (1805), 10 Ves. 335; P. v. Orton (Trustees), supra; Carter 
V. Cropleij (1857), 4 De G. M. & G. 680, C. A., at p. 685. , . 

fr/) Shaw V. Thompson (1876), 3 Ch. D. 233, 252. The contrary was held 
before the ballot was prescribed for civil elections (Edenborough v. Canterbury 
(Archbishop) (1826), 2 Buss. 93). 

(e) A.-G. V. ParA’cr (1747), 3 Atk. 576; Pe St. Stephen, Coleman Street, Re St. 
Mary the Virgin, Aldermanbury (1888), 39 Ch. D. 492. 

(/) Sale of Advowsons Act, 1856 (19 & 20 Viet. c. 50), ss. 1 — 3. 

(^) Ibid., ss. 4 — 16. The net money produced by the sale is to be applied to 
certain specified purposes in connection wuth a parsonage house, the augmenta- 
tion of the benefice, if small, the repair of the church, the erection of schools 
or the building or endowing of a chapel of ease, or in aid of the rates, in the 
prescribed order ; but with power for the meeting which resolves on the sale to 
modify the order of application of the money (ibid., s. 9). Vacancies among 
the trustees before the trust is completely executed are to be supplied ‘ . 
prescribed manner, and the concurrence of two-thirds of their whole number is 
requisite to all their resolutions (t6jd., ss. 11, 12). If the benefice becomes vou 
heiore the sale is completed, the right of presentation is to be exercised as u no 
proceedings for the sale had been initiated (ibid., s. 14). , 

(/i) A.-G. V. Floyer (1716), 2 Vem. 748; Foley v. A.-G. (1721), 7 Bro. Bari. 
Cas. 249, 254. 
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whether or not a trust is expressed or cestuis quc tnist are named (i). 
If no trust IS expressed nor cestuis quc trust named, or a trust is 
declared simply to present a fit person to the benefice, which is the 
legal duty of all patrons, the trust is not a cliaritable trust (A*). 
But the trust is a charitable trust if the advowson is "iven to 
trustees for the benefit of a charity (/). or if the trustees are to 
present a clerk elected by the parishioners or some other class of 
persons (?a), or a clerk holding special opinions in the interest of a 
particular school of thought in the Church {»). In the absence of 
any provision to the contrary, all the trustees must present (o) 
unless they are a corporation, in which case the majority may 
select the presentee without using the corporate seal{p). But a 
power for the majority to present may he contained in the instru- 
ment creating or regulating the trust { 7 ). In the absence of a 
provision to the contrary in tlie instrument of trust the sur- 
vivors or survivor of the trustees may present (r). 


Sect. 3. 

Beneficed 

Clergy. 


U46. Where the bishop of a diocese, as such, either alone or jointly Substitution 

witu one or more other persons, is trustee of, or is invested with the of one bishop 

power of exercising, the patronage of any church and benefice which, 

when he or his predecessor was first invested with the trust or 

power, were within the diocese, hut owing to an alteration of the 

limits of the diocese have since become included in another diocese, 

jne Oharity Commissioners, with the consent of the Ecclesiastical 

commissioners, under their common seal, may make an order 

substituting for such bishop, in respect of the trust or power, the 

pisbop of the diocese in which the church and benefice have become 
included (s). 


1 Ves. Sen. 413; A.-G. v. 
nn (1801), 5 Ves. 825; A.-G. v. Laivson {186(J), :J0 L. J. (cH. 

Anfa appouitmcut of patronage trustees under the Church Building 

}l\ u Acts, see pp. 068 d seq., ante. 

ft tV.,aW. Trust, Laurie v. A.-G., [1904] 2 CL G43, C. A. But 

bpfin boi 1 ^ ^*^‘1 proper pei-soii duly qualified according to law has 

De^nn /j presentation of a legally qualified 

^A(5E (^’aW) (1853), Kay, 188, Lord ILvtuerley (then 

(183fi)Vl'Myr& Shrewsbury .School 

(18^8) ^Vch 1 d^ 49 o’ Street, lie St. Mary the Virgin, .-IWerjna/iAftr^ 

HmiL [1^9"] 2 Ch. 105 (reversed on other grounds in 

Trust Tn Hunter v. A.-6r., [1899] A. C. 309); lie Church Patronage 

fo / V. [1904] 2 Ch. 643, 652, 654, 655, C. A. 

sufibinin/1 (1750), 1 Ves* Sen. 413. But the presentation will be 

^tamed where one trustee dissents {A.-G. v. Camiaf? (18*43). 2 Y. & C. Ch. 

I30i A .incapable of assenting {A.^Q. v. Lawson (1866), 36 L. J. (CH.) 
canablfi nf cannot present without consulting all the others who are 

capable of acting j,„ Kindersley, V.-C., at p. 134). 

unfiarfbar. (1’^‘il). 2 Atk. 212. But the presentation ought to bo 

vivini? t'niafr. ’ (I^^Ao/)) (1801), 5 Ves. 825, where the heir of the sur- 

the nnmRo, entitled to present ; A.-O. v. Lawson, supra. But 

‘upra). °”*^tees ought to be kept filled up (A.-f?. v. Litchfield [Bishop), 

(") Ti'usts Substitution Act, 1858 (21 & 22 Viet. c. 71), ss. 1, 2. 


582 


Ecclesiastical Law. 


Sect. 3. 

Beneficed 

Clergy. 

Who to be 
deemed or 
act as patron 
in certain 
cases. 


Transfer and 
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tn h Act, 1838 (0, or any of the Acts 

to which the provisions of that Act as to patrons are extended (a), the 

consent or concurrence of the patron of a benefice, or notice to him, 
lb lequired in the case of a matter affecting the benefice, the person 
NMio, if the benefice were at the time vacant, would be entitled to 
piesent or nominate thereto is for those purposes to be deemed the 
pation {b) Lilt where corisent to the exercise of any power is 
lequiied fioni a patron who is a minor, idiot or lunatic, or a married 
woman not having a separate interest in the advowson, the guar- 
cian, committee, or husband of such patron (but in the case of a 
married woman with her written consent), may execute the instru- 
ment by which the power is exercised, in testimony of the patron’s 
consent (c) A\here the patronage of a benefice is in the Crown, 
t le consent of the patron to the exercise of any power and the notice 
to the patron are to be given by and to (1) the First Lord of the 
lieasury, if the benefice is above the yearly value of £20 in the 
vings books, and tlie Lord Chancellor, if the benefice does not 
e.xceed that yearly value, and (2) the Chancellor of the Duchy 
of Lancaster, if the benefice is in the patronage of the Crown in 
light of the Duchy of Lancaster (d). Where the patronage of a 
lenence belongs to the Duchy of Cornwall, the consent of the patron to 
tlie exercise of any jiower and the notice to the patron are to be given 
by and to (1) the Duke of Cornwall, if of full age, and (2) the 
same persons as where the patronage is in the Crown, when 

Die benefice is within the patronage of tlie Crown in right of the 
Duchy of Cornwall (c), 

(ii.) Transfer and Traiwnmion of Patronage. 

1148 . An advowson or right of patronage is transferable or 
tiansmissible by conveyance or devise or by operation of law in the 


Act 


l& 2 Viet. c. 10(i. 

the Church Building Acts, 1818 to 1840 (see Church Building 
^ut. 1840 (3 A: 4 \ ict. c. 60), s. 21 ; New Parishes Act. 1843 (6 & 7 Viet. c. 37) 
(see Ibid., 8. 23) ; New Parishes Act, 1856 (19 & 20 Viet. c. 104) (see ibid., s. 20); 
and Union of Benefices Act, 1860 (23 & 24 Viet. c. 142) (see ibuL, s. 24)). 

(i) Plm-aUties Act, 1838 (1 & 2 Viet. c. 106), s. 125. A parish or place in 
which there is no parish church, nor any known patron of the benefice, is to 
e ti eated as an extra-parochial place for the purpose of forming an ecclesiastical 
district thereout ; and notices required to be sent to the patron are to be sent to 
the bishop of the diocese (New Parishes Acts and Church Building Acts 
Amentoeut Act, 1869 (32 & 33 Viet. c. 91), s. 11). 
c) Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 127. 

(d) Ibid., 8. 126. 

(e) Ibid,, s. 128. The Clergy Eesidences Repair Act, 1776 (17 Geo. 3, c. 53), 
14. 20, and the Parsonages Act, 1838 (1 & 2 Viet. c. 23), ss. 10—12, contain 

similar provisions as to the consent of the patron to the exercise of powers 
^Nen by those Acts where the right of patronage is in the Crown or belongs to 
the Duchy of Cornwall, or where the patron is a minor, idiot, lunatic, or married 
woman ; and these provisions, with a provision that for the purpose of such 
consent the person who, if the benefice were vacant, would be entitled to preset^ 
^^oyiinate or collate thereto, shall be deemed the patron, are by the Church 
Building Act, 1839 (2 & 3 Viet. c. 49), s. 22, extended to the consents of patrol 
required by that Act or by any of the earlier Church Building Acts (see note (0* 
p. 444, ante), or by Queen Anne’s Bountj' Act, 1714 (1 Geo. 1, stat. 2, c. 10). 
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same manner as other incorporeal hereditaments'O^^/kihundeN sf/^/ 3 . 
Benefices Act, 1898 ((?), the transfer thereof as defined in Benificed 

IS subject to the following restrictions : (1) It must be registered in tn^’^/CHergy. 
prescribed manner (i) in the registry of the diocese within one month ' — 

from the date thereof or within such extended time as the bishop 
under special circumstances thinks lit to allow ; (2) it must transfer 
the whole interest of the transferor in the advowson or right of 
patronage, except that in a family settlement a life interest may be 
reserved to the settlor, and in a mortgage a right of redemption 
may be reserved ; (3) more than twelve months must have elapsed 
since the last institution or admission to the benefice ; (4) except 
in the case of an advowson to be sold in conjunction with a manor 
or with an estate in land of not less than one hundred acres 
situate m the parish in which the benefice is situate, or in an 
adjoining parish and belonging to the same owner as the advowson, 
a right of patronage cannot be offered for sale by public auction (k). 

Ihe following agreements are also invalid, namely : (1) An a^^ree- 
ment for the exercise of a right of patronage in favour of or on the 
nomination of a particular person, and (2) an agreement on or in 
connection with the transfer of a right of patronage (i.) for the 
re-transfer of the right ; (ii.) for postponing payment of any part 

0 ^ the consideration of the transfer until a vacancy in the benefice 

01 for more than three months ; (hi.) for payment of interest until 
a vacancy or for more than three months ; (iv.) for any payment in 
lespect of the date at whicli a vacancy occurs; and (v.) for the 
resignation of a benefice in favour of any person (/). 

_ ihe advowson of a benefice may be legally transferred when the When 

incu^mbent is in extremis, if an intended presentee is not privy incumbent is 
to the transfer (»l). inextreum. 

pi'opnetor of an advowson may be registered under Registration, 
e and Transfer Acts in the same manner and with the same 

^ ^*t. Advowson, c. 1 ; Pannell v. 

(lo,6), Cary, 74; Ilold.worth v. Fairfax (1834), ;i Cl. & Fin. 115, 

W 61* 62 Viet. c. 48. s.l. 

a leffftl nr conveyance or assurance passing or creating 

vevancfi nr^«o ^ ^ interest inter vivo$^ and any agreement for such a con* 
death nr Ko include a traosmission on mairiage, 

the aiwintm™?'? 'I’ !>>’ nor a transfer on 

^ (®J) ^ trustee where no beneficial interest passes {ibid., 

am^Ordfii^n^^ Sched., Form, No. 1 (Statutory Rules 

41 A ^ ^ England, pp. 1, 4). ^ ^ 

traventinn oners a right of patronage for sale by auction in con- 

(61 & fiJ v;/.f ^ ^ exceeding £100 (Benefices Act, 1898 

m Vi a M2) ). 

ments ^ ^ (^)* ^hat agree- 

otherwisft ^ benefice in favour of certain persons, entered into 

f^'lertrv RefiJi, * transfer of a right of patronage, are valid under the 

jmt l^‘>nds Act, 1828 (9 Geo. 4. c. 94), see pp. 627 et eeq., 

■'Vm. BMoiv’ i?'''"'"/,? Cro. Eliz. 085; Barret v. O/aii (1776), 2 

“■ -Bl. 10o3 ; tax,. Cheetcr {Biehop) (1829), 6 Bing. I, H. L. 
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incidents as in the case of land, or as near thereto as circumstances 
admit (a), 

1150. If the owner of an advowson dies without having devised 

his whole interest in it, the advowson or the undevised interest in 

It passes to his heir-at-law (o), although in the first instance, like 

other real estate of^ a deceased person, it vests in his legal 

peisonal representatives and is liable to he administered as his 
assets {})). 

exchange or transfer of advowsons, or alterations in 
the exercise of patronage of benefices, with a view either to improve 
the value or make better provision for the spiritual duties of ili- 
endowed parishes or districts, or to make better provision for the 
cure of souls in the benefices affected by the transaction, may 

schemes of the Ecclesiastical Commissioners 
ratified by Order in Council, with the consent of the patrons 
and of the ^ bishop of the diocese, or of each diocese if the 
benefices lie in different dioceses, and, where the bishop is himself 
one of the patrons, of the archbishop of the province (( 7 ). An 
exchange of advowsons or riglits of patronage with a view to 
proceedings for the union of two or more benefices under the 
Pluralities Act, 1838 (r), maybe effected by Order in Council, with 
the consent of the patrons, and, where a patron is an ecclesiastical 
corporation, aggregate or sole, of the bishop of the diocese, or of 
each diocese if the benefices lie in different dioceses, and, where 
the bishop is a patron, of the archbishop of the province (s). And, 
generally, the King, as regards patronage vested in him in right of 
the Crown or in right of the Duchy of Lancaster or the Duchy of 
Cornwall, and any archbishop or other ecclesiastical corporation, 
sole or^ aggregate, and any other corporation, and the head or 
governing body of any college or collegiate establishment or 
hospital, entitled in his or their corporate capacity to any patron- 
age, may give and take, by way of exchange, advowsons and 
ecclesiastical patronage, by means of a scheme of the Ecclesias- 
tical Commissioners gratified by Order in Council (t). Where the 


(») Laud Transfer Act, 1875 (38 & 39 Viet. c. 87). s. 82 : Laud Transfer Act. 
1897 (60 & 61 Vict. c. 60), s. 18, Sebed. I. 

io) Kaisey v. Laiujham (1735), Cas. teinp. Talb.h43 ; Shtrrard v. Ilarborough 
[Loi'd) (1753), 1 Amb. 165 ; Marthi v. Martin (1842), 12 Sim. 579 ; Johnstone v. 
daher (1856), 6 De G. U. & G. 439, C. A. 
f^) Land Transfer Act, 1897 (60 & 61 Vict. c. 65). ss. 1-3. 

{q) Ecclesiastical Commissioners Act, 1840 (3 & 4 Vict. c. 113), ss. 73, 83— 
87 ; Ecclesiastical Commissioners Act, 1841 (4 & 5 Vict. c. 39), ss. 22, 24 ; 
Ecclesiastical Commission Act, 1868 (31 & 32 Vict. c. 114), s. 12; Church 
Patronage Act, 1870 (38 & 34 Vict. c. 39). The patronage may be transferred 
from or to an ecclesiastical corporation aggregate or sole, notwithstanding any 
statute of mortmain (Ecclesiastical Commissioners Act, 1841 (4 & 5 Vict. c. 39), 
s. 22 ; Church Patronage Act, 1870 (33 & 34 Vict. c. 39) ). 

(r) 1 & 2 Vict. c. 106, s. 16. See p. 606, post. 

(s) Ecclesiastical Commissioners Act, 1841 (4 & 5 Vict. c. 39), ss. 23, 24. 

(0 Ecclesiastical Commissioners (Exchange of Patronage) Act, 1853 (16 & 1” 
Vict. c. 50); Eccle^stical Commissioners Act, 1860 (23 & 24 Vict. c. 124), 
s. 42. . • 
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patronage of a benefice is given in exchange by the Crown, the 
benefice taken in exchange follows the course of patronage of the 
benefice so given in exchange (a). ° 

1152. When a benefice becomes vacant, the right of presentation 
thereto is said to be fallen. It has become a personal right or 
chattel, disannexed from the advowson (/>) ; and it canimt be 
alienated (c), but must be exercised by the person who was patron 
at the time when it fell, or by the legal personal representative 
of such person (d). Consequently it does not pass by a transfer 
of the patronage which is not completed before the avoidance 
of the benefice (e). 

(iii.) Disturhance of 


Sect. 3. 

Beneficed 

Clergy. 


Right of 
presentation 
when benefice 
vacant. 


1153. The right of the patron of a benefice may be disturbed How right 
by a pretending patron, if he presents a clerk to the benefice ; may be 
by a clerk presented by a pretending patron, if he demands or 
obtains institution or admission to the benefice ; and by the 
bishop, if he either institutes or admits a clerk presented by a 
pietending patron, or, without any adverse presentation liaving 
been made, collates a clerk selected b}' himself, or refuses or unduly 
delays (/) to institute or admit a clerk presented by the patron. 

Where both the patron and a pretending patron make presenta- 
tions, the church of the benefice becomes litigious (r/). If a clerk 
IS instituted or admitted to a benefice upon the presentation of one 
who is not the lawful patron, it is called a usurpation (h). 


(a) Ecclesiastical Commissiouers (Exchange of Patronage) Act, 185.3 (IG & 17 
Vict. c« oOJ, 8« 4* 

n 3 Dyer, 282 b, 283 a: Oor,/e v. Lincoln iH!shm) 

(1087), Owen, o3 ; It, v. Fane (1589), 4 Leon. 107, 109 ; Bahr v. lUniers (IGOO), 
Uro. Lliz. <88; Mirehome v. R.nneU (1833), 7 Bli. (x. s.) 241, II. L., nn 

312 'Ex^Ch A El. 289, 293, 311, 

l/(H f51o'*l5l2^Ercr^^' V. Wol/orstnn (17G4). 3 Burr. 

(d) htephois v. II all, supra; Gorf/e v. Lincoln (Bishop) supra ; R. v. Fane, supra ; 
nTn School (Governars) (17G3), 2 Wils. 150; Mirehouse v. 

bord Lyndhurst, at p. 318. The rights of tho king, upon 
in Wto n * ^ bishop or a tenant in capite of the Ci’own, to present to a benetice 

nrhvi'rt 1 bishop, or as such tenant in capite, which has fallen vacant 

/ I -I® death, are exceptions to tho rule, arising out of tlio royal 
L (jwd., at pp. 258, 259, 318, 319). Where a married woman entitled 

vowson of a benefice dies while the benefice is vacant, her husband is 
whorl + 1 ;^ present (ibid . , per Lord Lyndhuhst, at p. 318 ; Co. Litt. 120 a). But 
crontoc ^ ^dvowson of a benefice belongs to the incumbent, so that his death 
nnf ^y^cancy m it, the right of presentation goes to his heir or devisee, and 
1®. V. Winchester (Bishop) (1G82), 3 Lev. 47; Hill v. 

(e\ 1 /’ 1 Atk. G18 ; Martin v. Martin (1842), 12 Sim. 579). 

Atlau^ *re/jo««e V. Rennell, supra, per Lord Lyndhurst, at p. 319 ; Alston 
the ^ t iu the patronage of the rector becomes vacant, and 

bv roaem . presents is made a bishop or otherwise vacates the rectory 

34 N\ retoms the right of presentation for that turn (Fitz, Nat. Brev. 
beufifilo r ^ entitled m right of his prebend to the ad vowson of a 

leeal T>or '''“de the benefice is vacant, the right to present belongs to his 
( n^/rn ^ (Mirehouse v. Rennell, supra). 

K)./Y^d.Abr.366. ' ^ ’ 

(^l Nft ,1 Watson, Clergyman’s Law, 4th ed., pp. 227, 228. 

urpation upon the avoidance of a benefice has the effect in itself of 
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1154 . The remedies for disturbance of right of patronage are 
fourfold, namely, an action of quare impedit (i) ; a suit of duplex 
querela (!c); 0, jus 2 )atro}mtus{l) ; and an appeal to the court con- 
stituted under the Benefices Act, 1898 (m). Pending a dispute as 
to the patronage, the presentation, institution, and induction of the 
clerk of one of the claimants can be restrained by injunction (a). 

1155 . An action of quare impedit (o) can be brought in the temporal 
court by the patron where the bishop refuses to institute or admit 
his presentee on tlie ground of unfitness in respect of doctrine or 
ritual ip), or on the ground of the patron’s want of title, or of the 
church having become litigious (^/). It can also be brought by a 
)erson liaving the right of nomination to the benefice against the 
egal patron, if he does not give effect to that right (r). If the 
disturbance arises from the action of the bishop alone, he alone 
is made defendant to the action. But if another clerk has been 
presented by a pretending patron, the action must be brought 
against the pretending patron (s), and it is important to join his 
clerk and the bishop as co-defendants (a). For if the clerk has 
already been instituted or admitted to the benefice, and is not 
joined in the action, a judgment in favour of the patron will not 
extend to remove the clerk, and the patron, though successful, will. 


(lisjilaciiig the estate of the patron ; but if he is distuibed upon a subsequent 
avoidance, he may maintain his action of quare impedit notwithstanding such 
usurpation (Advowsons Act, 1708 (7 Aim. c. 18), s. 1), provided he is not barred 
by lapse of time ; see p. 589, poet. 

(0 Watson, Clerg}Tnan’8 Law, 4th ed., pp. 288—305. 

'Ji) Hid., pp. 231 — 235. 

/) Hid., pp. 235—237. 

,?n) 61 & 62 Viet. c. 48, s. 3. 

(«) Potter V. Chajman (1750), 1 Dick. 146 ; Nicltohm v. Knapp (1838), 9 Sim. 
326; Qreenshtde v. Dare (1853), 17 Beav. 502. _ 

(o) As to the mdor.*<ement on the writ, see R. S. C., Appendix A, Part IH., 
s. 4. A.s to the pleadings, see Shirehurne v. Hitch (1708), 1 Bro. Pari. Cas. 110 , 
Marshall v. Exder {Bishop) (1859), 6 C. B. (x. s.) 716; Exeter ^Bishop) v. 
Marshall (1868), L. E. 3 H. L. 17). The right to brmg the action is lost by a 
gi'ant of the advowson made after it has accrued, since it neither remains in 
the gi'antor nor passes to the grantee (Lca^ v. Coventry [Bishop) (1600), Cro. 


)enences aci, (01 cc oii Vict. c. ■aoj, s. o (i;, ’ ■ 

Manchester [Bishop) (1884), 12 Q. B. D. 404. The bishop’s defence 
the particulars of the presentee’s unfitness [Exeter [Bishop) v. Marshall b 
L. E. 3 H. Ij. 17). As to refusal on any other ground of unfitness, see p. o > 

(7) Stat. Westminster II. (1285), 13 Edw. 1, c. 5; _3 Bl. Com. * 

A church is said to become litigious if two presentations are offered to 
bishop upon the same avoidance by persons claiming adversely to one anot e 
(3 Bl. Com. 246). . 

(r) Quare Impedit de Hospital, East. 506 b; /?. v. Stafford [Marquis) [t^ h 
3 Term Eep. 646, per Lord Kexyon, C.J., at p. 651 ; Welch v. Peterboro g 
[Bishop) (1885), 15 U. B. D. 432. 

(«) Halt V. Bath and Wells [Bishop) (1589), 7 Co. Eep. 25 b; ^Ivis r. lor^ 
[ArchhUhop) (1619), Hob. 315, 316. The action does not abate on the dwtn 01 
the pretending patron [Hall v. Bath and Wells [Bishop, supra, at p. 26 bj. 

'«) Bui'ii, Ecclesiastical Law, Yol. I., p. 43; Vol. II., p. 358. 
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therefore, lose the present turn (h). And if the action is not 
(leterniined within six months after the benefice became void, tlie 
bishop, unless he is made a party to it, will become entitled to 
collate to the benefice by lapse (c). The bishop and the clerk, when 
so joined, usually disclaim all title, except as ordinary and presentee 
respectively, and leave the pretending patron to defend his title ; 
and upon their disclaimer the party against whom judgment is 
given is ordered to pay their costs {d). In order that either the 
plaintiff or the pretending patron may obtain a judgment in his 
favour he must not only disprove the other’s title, but must prove 
his own (c). The judgment for the party who establishes his right, 
whether plaintiff' or defendant (y‘), is that he recover his right of 
presentation, the costs of the action, and also, where the plaintiff’ is 
the successful party, damages (//). If the church became void more 
than six months before the institution of the action, and a clerk has 
been admitted on the presentation of a person other than the 
plaintiff, or if the bishop, either before or during the action, having 
the right to do so by lapse, has collated to the benefice, the 
successful party loses his present turn(/0. Otherwise the judgment 


(fc) Lancaster v. Loive (1605), CTo. Jac. 92, S. C. sub jwm. Bvswel's Case, 6 Co. 
Bey. 48 b. 

(r) Jirickhead v. York [Archbishop) (1617), Hob. 197, 201 ; Ehis v. York [Arch- 

S , supra, 320. If lapse to tne bisnop is ban-ed by his being made a 
ant, the right by lapse will not pass on to the archbishop and the King 
[Linicaster v. Lowe S. C. sub uom. liuswel's Case, supra). 


nuivnesifr [Vtsfwp) (1850), 9 C. ii. 62 ; 17 C. lb 653) except in the case of a title 
alleged in the King as against the bishop’s collation by lapse (Oiilinance for the 
Clergy, 1352 (25 Edw. 3, stat. C, c. 7) ). 

(f) Tu/ton V. Tmph (1666), Vaiigh. 1, 6— S. He must prove that ho or 
wmo one under whom he claims has made a presentation to the benefice 

V. Beijifhl [Lord) (1748), 1 Wils. 215 ; TiUnrd v. Sluhhcare (1767). 
2 mis. 366; Cooke Elphin [Bishop) (1831), 5 Bli. (n. s.) 103, II. L.,;>er Lord 
lENTEKDEX, at p. 120). For the requisite evidence to support the claim of a 
bishop to collate, see Irish Societ/f v. Derry UBshop) (1846), 12 Cl. & Fin. 641, 
It- Jj. If the clerk of the pretending patron nas been already admitted to the 
benehco, that is primd facie proof of his title [Carlisle v. Whaley (1867), 

L.R. 2 ILL. 391,418). 

y ) Porhnan's [Sir Huyh) Case (1598). 7 Co. Rep. 27 b. 

0/) btat. Westminster II. (1285), 13 Edw. 1, c. 5 ; 3 Bl. Com. 249, 250 : Gardiner 
y. Griffith (1726). 2 P. Wms. 404 ; Boteler v. Allivyton (1746), 3 Atk. 453, 458. If 
jud^ent 18 given for the plaintiff, inquiry has to be made into three further 
points: (i.) whether the chiuch is full, and, if full, on whose presentation; 
pi.) as to the yearly value of the church ; and (iii.) whether six months have 
elapsed smco the church became void (2 Co. Inst. 362, 363 ; 3 Bl. Cora. 249 ; 
49^^'' (1556), Dyer, 135 a; Boswel’s Case (1605), 6 Co. Rep. 48 b, 

J a). Ihe damages are two years’ full value of the benefice where the tm-n 

In ^ uionths’ value if a clerk has been admitted to the benefice 

ut 18 removable (Stat. Westminster II. (1285), 13 Edw. 1, c. 5; Henslow v. 

[Bishp) (1551), Dyer. 76b; 2 Co. Inst. 362; Boswells Case (1605). 
.1 # ‘ "IS b, 51 a). As to the coste of an ecclesiastical patron reasonably 
n action before R. S. C., Ord. 65, see Edwards v. Exeter [Bishop) 

hn V II. (1285), 13 Edw. 1, c. 5 ; 3 Bl. Cora. 250 ; unless the 

Ahv benefice by the clerk in possession is void for simony (17 Vin. 

tun ^iff^ss the successful party is the King, in which case the present 

1 IS not lost by the expii-ation of the six months, provided a presentation is 
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m favour of the plaintiff orders the issue of a writ to the bishon to 

iiS dXi“£2'i“i)" 

p resentprnffi disqualification of the 

institution or 

against the bishop before the provincial court, or, if the refusing 

Prt?r ' before tl>e Judicial Committee of the 

mnZ 1 • “"d if another clerk has been also presented, he is 

Pi 1 ® i“‘ ’’be suit, however, cannot be 

hiou^ht after another clerk has been inducted to the benefice, since 

empoia light has been then acquired which can only be 
questioned in a tenijioral court (/i). ^ 

U57. A >5 patromtus is a process instituted by the bishop, if he 
so thinks ht, at the request of either of the parties claiming to be 
pa ions, 01 either of the clerks presented by them, when the church 

'''^6n it is not litigious, if he has a doubt as to the 
title ot the patron claiming to jiresent. He may himself sitasjiidge, 

u e process is usually carried out by a commission issued by 
im.^ A ]uiy of six clergj'men and six laymen is summoned to 
inquire who is the rightful patron, and the bishop institutes or 

made within the next six months (stat. temp, invert Prerogativa Eegis, c. 10 

(If Edw. 2, stat. l,c. 8, Ruff.)). & o> 

m 'Cm"',""’"' (1598), 7 Co. Rep. 27 b; 3 131. Com. 250. 

{«) .3 131. Com. 249, 250. 

^ ^ grounds .specified in s. 2 are (i.) that at the date 

vacancy not more than one year has elapsed .since a transfer as defined by 
. (see “‘’t® (”0. P- 599, q/ost) of the right of patronage of the benefice, unless 
VI.- transfer was not effected in view of the probability of a 
year; (ii.) that at the date of the presentation not more 
have elapsed since the presentee was oi-dained deacon ; and 
. % unfit for the discharge of the duties of the benefice by 

leason o phjsical or mental infirmity or incapacity, pecuniary embarrassment 
or a serious character, grave misconduct or neglect of duty in an ecclesiastical 
ce, e\Tl life, having by his conduct caused grave scandal concerning his moral 
c aracter since his ordination, or having, with reference to the presentation, 

powiDgly party or privy to a transaction or agreement which is inralid 
under the Act (see p. 583, 

fni) Ibid., s. 3(1), (o). 

(n) Or double complaint. The proceeding, being also available in other cases 
0 aenial or delay of justice on the part of an inferior ecclesiastical .judge or 

^ called because it was usually instituted against both the judge 
an he paity^at who.se instance the denial or delay of justice took place (Termes 
e a Lej’, 271). A clerk who, as patron, claims to present himself to a 
oenence, cannot proceed to enforce his claim by a suit of duplex querela and an 
action of fynai-c impedit concun-eutly ( v. Lincdn {Bishop) (1874), L. R- ^ 

Ok* 

(o) 2 Bl. Com. 247 : Bum, Ecclesiastical Law. Vol.I., pp. 159 — 162 ; Gorhain 
V. Exetei' {BisJuq>) (1850\ 14 Jur. 443, P. C. ; S. C. on applications for 
prohibition, 15 Q. B. 52 ; 10 C. B. 102 ; 5 Exch. 630. 

{p) Huttons Case (1614), Hob. 15; Roirth v. Chester {Bishop) (1615), Moore 
(K. B.),861); Middleton v. Lawte (1617), ibiVf. 879; Burn, Ecclesiastical Law, 

^ol. L,p. 162. ' ' 
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admits the presentee of the person so found by their verdict and 
certified as such by the commissioners, where a commission is 
issued (q). 


1158 . Where a bishop on any ground mentioned in s. 2 of 
the Benefices Act, 1898 (r), or any other ground of unfitness, or 
disqualification of the presentee sufficient in law to justify the 
refusal, not being a ground of doctrine or ritual, refuses to institute 
or admit a presentee to a benefice, he must signify in writing the 
refusal and the grounds thereof to the person who presented and 
the person presented (s) ; and within one month after the significa- 
tion either of these persons may require that the matter be heard by 
a court consisting of the archbisliop of the province, or if the 
presentation was made to him, the archbishop of the other province, 
and a judge of the Supreme Court nominated from time to time by 
the Lord Chancellor for the purpose ; and the bishop is to be made 
a party to the proceedings. The judge decides all questions of 
law and finds as to any fact alleged as a ground of unfitness or 
disqualification, and his decision and finding in these respects are 
binding on the archbishop. The archbishop directs institution or 
admission if the judge finds that no fact exists sufficient in law to 
be a reason of unfitness or disqualification, or, if the judge finds 
that any such fact exists, decides, if necessary, whether by reason 
thereof the presentee is unfit for the discharge of the duties of the 
benefice, and determines whether institution or admission ought, 
under the circumstances, to be refused ; and in either case gives 
judgment accordingly, which is final (0- 


1159 . A patron cannot bring an action or suit to enforce a right 
of patronage after the expiration of the period during which the 
benefice has been held by three incumbents in succession, all of 
whom have obtained possession thereof adversely to the right of 
patronage of such patron or of some person through whom he claims, 
if the three incumbencies together amount to sixty years ; or 
if the benefice has been so held for a period of less than sixty years, 
then after the expiration of such further time as with the times of 
the three incumbencies will make up the full period of sixty years ; 
or after the expiration of one hundred years from the time at which 
an incumbent has obtained possession of the benefice adversely to 
the right of patronage of such patron or of some person through 


T Praxis in Curiis Ecclesiasticis, tit. xcviii. — c. ; Burn, Ecclesiastical 

3 Bl. Com. 246, 247 ; Watson, CIerg 3 Tnan’s Law, 
? V ;• PP- 235-237 ; Elvia v. York (Archbishop) (1619), Hob. 315, 317, 318. 

W 6 & 62 Viet, c. 48 ; aee note ((). on p. 588, Lie. 

iaia., 8. 3 (1); Benefices Rules, 1898, r. 13; Sched., Forms, Nos. 8, 9 
' m Rules and Orders Revised, VoL L, Benefice, England, pp. 3, 7). 
rr 1 1898 (61 & 62 Viet. c. 48 , s. 3; Benefices Rules, 1899, 

P.’.i ^ Sched. I. ; Sched. II., Forms Nos. 1—16, 25—50 (Statutoiy 

miles and Orders Revised, Vol. I., Benefice, England, pp. 8-1 1 , 13-35). mere 

tL Benefices Act, 1898 (61 & 62 Viet. c. 48), applies, 

the * I *^P his refusal in the manner therein directed, no proceeding in 

mpedit or duplex querela can be taken in any other court in 

® (Benefices Act. 1898 (61 & 62 Viet. c. 48), s. 3 (5) ). The 

nffft* j P ® principal institutes or admits if the bishop f^s to do so 
alter judgment m that behalf {ihul ss. 3, 4). 
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whom he claims, or of some person entitled to some precedine estate 
01 inteiest or imdi^ded share or alternate right of patronafe held 
or derived under the same title, unless an meumbent haX 

pif^Sucf ‘“"f ' *e benefice on the presentation or 

g ft of such pation or of some person through whom he claims or 

Lid entitled in respect of an estate, share or right 

L ne At the determination of 

Llff! M • u an action or suit to enforce a ri^ht 

pationage, the right to the advowson is extinnuishedfi) These 

by th'^eSwn Suits S 
d bJ( 0 , the Crown cannot institute proceedings to recover an 

^'as not first accrued 

" r ^ Crown has enjoyed some 

possession hereof or the same has been duly in charge to the Crown 
01 has stood insqDer of record (d). 


By non. 
exercise of 
patronage 
within six 
months. 


(iv^) Lapse. 

1160. If the patron of a benefice neglects to present to it within 
the allowed time, the patronage for that turn lapses to the bishop. 

a )is lop neglects to collate to a benefice within the allowed time 
after the patronage thereof has lapsed to him, or, being the patron 
thereof, within the allowed time after it has become void, the patron- 
age for that turn lapses to the archbishop of the province. And if 
an archbishop neglects to present to a benefice within the allowed 
time after the patronage thereof has lapsed to him, or, being the 
pa ion theteof, within the allowed time after it has become void, 
e pa lonage foi that turn lapses to the King as supreme patron (e). 


\ Limitation Act, 1833 (3 & 4 Will. 4, c. 27). ss. 1. 30-33, 43. 

ji patroiiagG by virtue of an estate or interest, which 

/«l-n‘Tni'n« fi ^ * ^dvowsou might have barred, is to be deemed a person 

obf ir a? the tenant m tail {ibid., s. 32). If, after an incumbent has 

“gbtof the patron, the next 

,1 by the incumbent collated by the ordinary or presented by 

e uig y ^®^9on of lapse, such incumbent is to be deemed to have obtained 
possession of the beneface adversely to the right of the patron. But where a 
benefice becomes void by the incumbent having been ap^)inted to a diocesan 
IS opne m the province of Canterbury or of York, and a new incumbent is 
onsequen ly pieseuted by the King, bis incumbency is to be deemed a con- 
tinuance oi the incumbency of the incumbent who was made a bishop {ibid., 
8. 31). ihe periods limited by the Act apply to the case of a bishop claiming 
11 to collate to or bestow a benefice ; but do not affect his right 

of collation by reason of lapse (Limitation of Actions Act, 1843 (6 & 7 Vicl. 
c. o4). 8. 3). Within the periods limited by the Act a usurpation upon the 
avoidance of a benefice does not displace the interest of the patron, but on a 
uture avoidance he may present to it or may maintain his right by proceedings 
in . 7 ««rc unpedit (Advowsons Act, 1708 (7 Ann. c. 18). s. 1). 

{b) Keal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 34 ; Limita- 
tion of Actions Act. 1843 (6 & 7 Viet. c. 54). s. 3. 

(c) 9 Geo. 3, c. 16. 

(d) Ibid., ss. 1, 2, 10. 

Je) Ordinance for the Clergy, 1352 (25 Edw. 3, stat. 6, c. 7); 2 Eoll. Abr. 

/ 276—278 ; Gib. Cod, 76S— 770; Beverhi/ v. Canterbunj 

{Bishop) and Cormvel (1586), 1 And. 148; Thorneton v. SaviU (1622), Palm. 306, 
i ’• j patronage has lapsed to a bishop, and he dies or is translated or 
ueprivea before he exercises it, the patronage devolves on the archbishop of 
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Where the patronage of a benefice is originally in the King or has 
come to him or to a preceding king by lapse, it is not lost by any 
delay in the exercise thereof (/). 

The time allowed to the patron, the bishop, or the archbishop is 
in each case six calendar mouths ((/). 

1161 . In the case of the patron the time begins to run from the 
date of the vacancy of the benefice if it becomes vacant by death 
or cession (/i)> or by other ipso facto avoidance not being in the 
nature of deprivation (i). But if it becomes void by resignation or 
deprivation, or if the patron presents and his presentee is refused 
by the bishop for unfitness or disqualification, tlie time begins to 
run only from the day when he receives notice from the bishop of 
the resignation or deprivation, or of such refusal of his presentee (/.•); 


the province {Colt v. Coventry and Lichfield [Uishoii) (1617), Ilob. HO, lol : 
Gib. Cod. 770). 

(/) 2 Co. Inst. 273 ; 2 Bl. Com. 276, 277 ; Gib. Cod. 770 ; It. v. Canterhury 
[Arcnhish(rp) (1634), Cro. Car. 354, 355. 

(jf) That IS to say, half a year or 182 days (2 Co. Inst. 361 ; 2 Bl. Com. 276 ; 
Peierhorouyh {Bishop) y, Catesby {100“), Cro. Jac. 166, Ex. Ch. : overrulin'^ 
Albany aiui St. Asaph's {Bishop) Case (1585), 1 Loon. 31). The time is exclusive 
of the day from which it begins to run {Corntuollis v. Hood (1665), Cart. 33, 44). 
This decision seems to have been overlooked by Sir Grant, M.R.. 

when he made his observation to the contrary in Le.der v. Garland (1808), 15 
Ves. 248, at p. 254. 

(/() 2 Com. 278 ; and as to avoidance by cession, see Case of Qnare Imp&dit 
(1565), 2 Dyer, 237 a ; Holland's Case (1597), 4 Co. Rep. 75 a ; II. v. Canterbury 
{Archbishop) (1634), Cro. Car. 354, and p. 633, post. (The distinction drawn in 
Alston V. .4i(tty(1837), 7 Ad. & El. 289, 304—311, Ex. Ch., between cases where 
the ceded benefice is under or over the yearly value of £S in the King s books 
was abolished by the Pluralities Act, 1838(1 & 2 Viet. c. 106), ss. 1, 11.) Before 
1838 the six months began to run from the induction of the incumbent into the 
new benefice {Lincoln (Bishop) v. W(tl/orstan (1764), 3 Burr. 1504, Ex. Ch.) ; b\it 
the patron of the ceded benefice might, if he pleased, have presented to it after 
the mcumbent had been instituted to the new benefice and before his induction 
[ibid., per WiLMOT, J., at p. 1512). The six months apparently now run from the 
date of the institution to the new benefice (Pluralities Act, 1838 (1 & 2 Viet, 
c. 106), 8. 11). If the incumbent dies beyond the seas, the time is to be 
reckoned from the day on which the patron might reasonably have known of it 
(2 Roll. Abr. 363). If the avoidance is occasioned by a union of benefices, the 
time runs from the date of the agreement for the union, sinco the patron is a 
party to it (Mirehouse, Advowsons, ch. vii., p. 164). 

(i) Caseof Quare Impedil (1565), 2 Dyer, 237. Stat. 13 Eliz. c. 12 (1571), s. 7, 
provides "that no title to confer or present by lapse shall accrue upon any 
deprivation ipso facto, but after six months after notice of such deprivation 
given by the ordinary to the patron ” ; and in Green's Case (1 602), 6 Co. Rep. 29 a, 
it was accordingly held that the patron was entitled to notice although he was a 
party to a suit brought to enforce deprivation for not reading the Thirtj'-nine 
Articles (compare R. v. Lincoln {Bishop) (1582), 1 And. 62 ; and see now the 
Clerical Subscription Act, 1865 (28 & 29 Viet. c. 122), s. 7). So, too, in the case 
of Ipso facto avoidance or deprivation by virtue of the Clergy Ordination Act, 
1804 (44 Geo. 3, c. 43), in consequence of the incumbent having been admitted 
to deacon’s orders before the age of twenty-three, or to priest’s orders before 
tlie age of twenty-four, the time for the accruer of a title to collate or present 
by lapse is to commence when notice of the avoidance or deprivation is given 

/M kishop to the patron {ibid., s. 1). 

2 Roll. Abr. 3&4, 365 ; 2 BL Com. 278. An intimation of the refusal 
® fo the door of the church of the benefice is not a sufficient notice to the 

perhaps, where he cannot be found {Bacon v. Carlisle {Bishop) 
U576). 3 Dyer, 346 a ; 2 Roll. Abr. 365). The patron is not entitled to notice if his 
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except where the presentee of a spiritual patron is refused for in- 
sufficiency of learning, since the law presumes that a spiritual 
person was aware of the insufficiency before he made the presenta- 
tion (/). But under the Benefices Act, 1898 (?7i), all patrons alike 
are entitled to notice in writing from the bishop of his refusal of a 
presentee on any ground mentioned in s. 2 of that Act, or on any 
other ground of unfitness or disqualification sufficient in law, not 
being a ground of doctrine or ritual (/i). 

1162 . The running of time for lapse is suspended if the bishop 
collates or the archbishop presents before the right has lapsed to 
him (o), or if the bishop is made a party to a bond fide action of quare 
impedit or a suit of duplex querela {p), but is not suspended by a 
feigned and baseless action of quure impedit brought against him- 
self {q), or by an action of quare impedit to which he is not a party (r). 
The bishop cannot bring about a lapse by delaying his examination or 
acceptance of the presentee (s) ; and in reckoning the time for lapse 
no account is to be taken, in the case of the first and second pre- 
sentations to a benefice by a patron in respect of the same vacancy, 
of the period between a presentation by the patron and the refusal 
by the bishop to institute or admit the presentee, or of the period 
between the refusal of the bishop to institute or admit and the 
decision of the court constituted by the Benefices Act, 1898 (/), upon 
such refusal ; nor, in the case of a bishop having a right to collate 
to a benefice, of the period between the service of the notice on the 
churchwardens under the provisions of that Act (a), and the 
expiration of a month from such service (6). AVhen the running 
of time for lapse is postponed as against the bishop, the periods 
for lapse to the archbishop and the King are correspondingly 
postponed (c). 

1163 . If, after the patronage has lapsed to the bishop, the patron 
presents before the bishop collates, the presentation is as effectual 
as if it had been made within the allowed time (d). So, too, if the 

presentee refuses or neglects to be admitted to the benefice {R. v. Lincoln (BUhop) 
(1582), And. 62, 63). 

(/) 2 Roll. Abr. 364; Watson, Clergyman’s Law, 4th ed., pp. 216, 217. 

(wi) 61 & 62 Viet. c. 48. 

(n) Ibid., s. 3 (1). As to the grounds mentioned in s. 2, see p. 599, 

(o) 2 Roll. Abr. 350, 368. 

(p) Elvis y. York (Archbishop) (1619), Hob. 315, 320; Co. Litt. 344b; 3 Bl. 
Com. 247. 

(o) Brickhead v. York (Archbishop) (1617), Hob. 197, 200, 

(rj Ibid., at p. 201 ; 2 Roll. Abr. 365; Wilson v. Dennison (1750), Amb. 82, per 
Lord Hardwicke, L.C. 

(«) 2 Roll. Abr. 366; Salishury (Bishop) v. Philips (1700), 1 Ld. Raym. boo, 
Ex. Ch. ; lYilsou v. Dennisem, supra. 

(0 61 & 62 Viet. c. 48. 

fa) Ibid., s. 2 (2). 

(6) Ibid., s. 5. 

(c) Co. Litt. 344 b., 345 a ; 2 Bl. Com. 278 ; R. v. Lincoln (Bishop), snpra; 
Lancaster v. Lowe (1605), Cro. Jac. 92, 93; Colt v. Coventry and Lichji^< 
(Bishop) (1617), Hob. 140, 154, Ex. Ch. 

(d) 2 Co. Inst. 273 ; 2 Roll. Abr. 367, 368 ; Anon. (1568), 3 Dyer, 277 a. pi. ob ; 

2 BK Com. 277; Colt v. Coventry and Lichfield {Bishop)^ supra; v. 

Dennison f supra. ' 
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b shop allows the patronage to lapse to the archbishop, ami the 
patron presents before a presentation is made by the archbishop (e) 
But after lapse to the archbishop, a bishop loses his right to cohate 

AftSns ® temporary and accidental (/). 

Aftei lapse to the King, the patron cannot defeat the Kino’s rmbt 

by a prior presentation. It will be overridden by a subsequent 

the'hentZ “ ““'1 >t ‘he patron’s presente^o is admitted to 

ae benehce, the King may remove him by an action of ,,mre 

and present notwithstanding his admission. But if the 
pation s presentee IS admitted and is not so removed durino his 

to hiSuccessoi 

colkM “i ^«<=omes vacant before he has 

mteiest but a spiiitual trust, devolves on the archbishoo of the 
province as guardian of the spiritualities of the see (0 

Sub-Sect. 3. — Simony. 

tt ifn ? i “ ecclesiastical benefice or admission 

Sution in i-P™“- “,“g of file presentation, 

Tus de a?kn n ’ ‘® '’ooofio®- fn 

Tot anfZ • "■ or indirect, 

nrofit “8‘'f “®o‘> oi’ assurance of or for such money, 

V ait s “f ‘he benefice has becom^; 
maTii and void. Where it takes place, the King 

PhodT ‘hn‘ ‘o>'“ : and every person 

“ makhm^rfi*' money profit o/LeU 

ance forfflif! / promise, agreement, or assur- 

( ). And the person who so corruptly procures or accepts 

aftei LpM to°the (1«18), Hut 24. But if 

against the “rchbisW ^ “P ‘>'0 ooUatiou, though bad as 

^50, 368). prevent the patron from presenting (2 Roll. Abr. 

^ ^ rt TM 
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B1 'J “‘’d' 330. 008. 

idi CiwetUSo), 7 


t*' (ISSTro;:.;' 7 Co. Eep. 28a ; U,M {Bhkop) 

„o<h uwen, 89,- E. v. Canterbury [Archbkhop) (1634), Cro. Car. 354 

lll*AKAe» -11 1 ^ _ • 


But in the 'case of 7h JA [^drckbUhop) (1634), Cro. Car. 354. 

of Queen Anne’s Boi^tv chapels augmented by the Governors 

Anne’s Bounty Act 1 perpetual cures and benefices by Queen 
patron is good even i ^ i ^ nomination by the 

taken advantage of it [ibid ^ tYown, if made before the Crown has 

[!? supra, 

^ U) 3 Co. Ini' Isi-K?.’ Law, Vol. II., p. 360. 

Com. Dig. tit. Esfflisft V^Q ^ ®l“nny: 2 Bl. Com. 278— 

‘^nd for simon'iacal j s\moniacal ordination, see pp. 551, 552, ante 

, (*) Stat. (15891 ■ii resignation of benefices, see pp. 628, 633, post 

Moste V. ^‘t^’ r‘ f' ’ ®^°rony Act, 1713 (13 Ann. c. 11), s. 2 ; 

a simoniacal presenitinn t/* ^ mortgagor patron made 

title (A .rt v 1??/; ® allowed to bar the 

basbeenguilty of'gil As against a patron who 

y imony, the King s right to present is not lost by the clerk 


280 

ante 
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the benefice becomes thenceforth disabled in law to hold it { 1 ). A 
transaction may be simoniacal although neither the patron nor the 
presentee is a party or privy to it (m). If, however, the presentee 
is not cognisant of it, he is not himself simoniacal, although he is 
simoniacally promoted (h). A contract to pay money in con- 
sideration of being j)romoted to a benefice is void and cannot be 
enforced (o). 


1166. A clerk who is about to be instituted, collated, or licensed 
by a bishop to a benefice, lectureship, or preachership must 
previously make and subscribe in the presence of the bishop or his 
commissary the prescribed declaration against simony (p). A clerk 


simoniacally promoted having died in undisturbed possession of the benefice 
{IV^inchcombe y. If mchesttr (Ih'is/iop) (1617), Hob. 165). But the forfeiture to the 
Crown will not prejudice a patron innocent of simony or his presentee after the 
death of the clerk simoniacally presented or promoted, unless such clerk or his 
patron was previously thereto convicted of the offence (stat. (1689) 1 Will. & Mar. 
c. 16, s. 1). Thesimony does not invalidate leases 5e;?(5/(fe made by the simoniacal 
clerk to tenants for valuable consideration and without notice of the simony 
{ibiil.f s. 2), and a tenant to an incumbent cannot impeach the incumbent's title as 
landlord on the ground of simony {Cooke v. Lo3:ley (1792), 5 Tenn Rep. 4). A clerk 
may purchase the entire advowson or an estate life therein, and present him- 
self to the benefice ona vacancy occuiTiiig( 11 a/sA v. Lincoln {liUhop) [ISl o), L. E. 
10 C. P. OIS). The sale of an advowson when both vendor and purchaser knew 
that the incumbent of the benefice was in extremis has been held not to be 
simoniacal {Smith v. Shelbourn (1599), Cro. Eliz. 685; Barret v. Qluhh (1776), 2 
Wm. Bl. 1052 ; Foxy. Chester {Bishop) (1829), 6 Bing. 1, H. L.). Except in the 
particular cases specially authorisea by statute, where a bond is given by 
a presentee on his presentation that he will resign the benefice at the request 
of the patron, both the bond and the presentation are simoniacal and void 
{Fletcher v. Sondes {Loi'd) (1826), 3 Bing. 501, II. L. ; Doe d. Watson v. 
Fletche)’ (1828), 8 B. & C. 25). An agi-eement before presentation to give up a 
claim to some of the emoluments of the benefice is simoniacal {II. v. Oxford 
{Bishop) (1806), 7 East, 600). In Stevens' Case (1628b Litt. 176, the judgw 
differed as to whether a presentation to the intent that the presentee might 
many the patron’s daughter was simoniacal {ibid. 177). The penalty is not 
incuiTed where the simoniacal presentation, though drawn up and sent in. (s 
withdraw'u before it is submitted to the h\sh.oii [Greenwood y. (1841), 

2 Mood. & R. 363). 

(/) Stat. (1589) 31 Eliz. c. 6, s. 4 ; Simony Act, 1713 (13 Ann. c. 11). ^ ^ 

Co. Inst. 154 ; Baker v. Rogers (1600), Cro. Eliz. 788; Lee v. Merest (1869). 

L. J . (eccl.) 53. He can never afterwards hold that benefice, but is eligible for 
another {R. v. Norwich {Bishrp) (1615), Cro. Jac. 385, 386; Com. Dig. tit. 
Esglise, N. 3), unless incapacitated by a sentence under the Clergy Discipline 
Act, 1892 (55 & 56 Viet. c. 32), ss. 6, 8. The incapacity to hold the benefice 
will not be removed by the Kin g’s pardon of the simony {Smith v. Shelbourn 
(1599), Cro. Eliz. G85 ; Winchcombe v. Winchester {Bishop) (1616), Bob. 1^. 16<' 
168). If the simoniacally promoted clerk has been admitted to the benefice an 
does not voluntarily resign, he may be removed by qnare impedit j^R.^ v. Norw^ 
{Bishop), supra), or by an action of ejectment broxight by the kind’s ^ 

after admission to the benefice {Doe d. Watson v. Fletcher (1828), 8 B. & 

Baker 
y. High i 

Roll Rep. ^00 ; ii.y. irusset [imi), i Sia. azy; \]aiKery. v*”; 

3 Lev. 115 ; R. v. Norwich [Bishop) (1692), ibid. 337 ; Whish v. Hesse (183i;, 
Hag. Ecc. 659. 

(«) Wilson y. Bradshav), supra; Whish y. Hesse, supra. 

(o) MackaJler y. Todderick (1634), Cro. Car. 337. 353, 361 ; Byrte v. Manning 

(1635), ibid. 425. „ , , 

(p) Clerical Subscription Act, 1865 (28 & 29 Viet. c. 122), s. 5. 
tion is also to be made and subscribed on all other occasions on whicfi 
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who knowingly makes any false statement in this declaration is 
gui ty of a misdemeanour and is liable to be punished for perhlry 
and if he commits a breach of the promissory part of the dechm- 
tion (q), he IS guilty of an offence in respect of which proceedings 

ag“a?nst him w! Discipline Act, 1892 (r), may be taken 


Sect. 3. 

Beneficed 

Clergy. 


Sub-Sect. 4.— Mode of Filling Benefices. 

(i.) Presentation. 

e.cilft wheJe fbf vacant benefice (t), Presoatation 

the pa ron or of the right of presentation lapsing to him (a) is the 
piesentation of a fat clerk to the bishop by the patron or other 

nr^nt of the case to 

meZt thfi ^ obligation to 

cS bv hat nr^nTl Pf son- a nomination of the Nomination, 

cieiii by that peison to the patron precedes the presentation (c). In 

other cases the patron selects the presentee. 

bis^OT *'■ exhibited to the Mode of 

AotnaMv ’ • “‘■'Onot be made until the church and benefice are presenting. 

P'^esentation ought to be to the church of 
he benefice, and the document or announcement should show how 
the benefice became void, whether by death, cession, resignation or 

tilefterZrneZrnr°^\-'’f‘‘“'"^^ ■'»* at any 

respect of thp payment, contract or promise made iu 

Sw die or Fon WP "V**® "‘y without his 

6ched.p ‘ (Benefices Act, IS98 (01 & 82 Viet. c. ■18). s. 1 (-1), 

W 55 & 56 Viet. c. 32. 

thFlawtgtusufiif fr'®' ? ' (D. (5). Other breache,s of 

4 56 Vief c 321 f « ure not tnable under the Clergy iJisciplino Act, 1892 (55 
(t) The hi J CW V. Lee, [1897] A. C. 226, P. d). ^ 

W See n 600°* ”1“* actually vacant ; see note (e), in/ra. 

6 See “P®®- PP- up® "2-- ^ 

donatives, and were fiSed“hv'„ t«‘/uu“ury. lS99, certain benefices were 

without recourse to the h' V ** donahon of the benefice to a clerk by the patron 

t>anefiSavrbeeni^ i’‘“‘‘“P. “P that date all such 

8. 12). ^ become presentative (Benehces Act, 1898 (G1 & 62 Viet. c. -18), 

i A? p 2 Vern. 401, n. (2) ; Mackenzie 

(J46, 601. A presentat k {^^<^rguis) (1790). 8 Term Eep. 

t-’atholic (Pi’eseiitah'nn * f B cannot be made on the nomination of a Roman 

\ ) liiuly. Luiciln (liith 'Ll. .A e>r> 1 1 «• « ». .. 


{ibid), 

} Boll. C™2’io*1n “ - PP- 

bkin. la-, A.liUm v (Bu-^-a;-). »"F'a,' Oweu v. Staiiioe 

presonution bvThe 'nil!“^i I ^h- ^ to 'a 

““t- >. »• 1 ; stat. (1402); 4'HeV4%*’22 
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deprivation (/). ^ It may be made by word of mouth ((/), except 
where a corporation aggregate is patron, in which case it must be 
under the common seal (h). But it is usually in writing; and in 
that case is in the nature of a letter missive to the bishop presenting 
to him a clerk for admission to the vacant benefice (i), and is not 
complete until it is sent or delivered to the bishop by the patron (A). 

An instrument purporting to be a grant by the King of a 
benefice in his patronage to a clerk is a good presentation without 
any actual words of presentation (/). He may present generally 
without specifying by what title ; but if he recites a particular title 
and has no such title, the presentation is void (m). The presenta- 
tion may be either under the Great Seal or under the privy seal, 
but not under the exchequer seal (n). 

Where tw'o or more persons have the right to present jointly, the 
bishop may accept the presentation of one, but may require a 
presentation by all, unless one of them is the person presented (o). 

1169. A patron cannot technically present himself ; but, if 
he is in other respects fit, he may offer himself to the bishop 


(/) Com. Dig. tit. EsgUse, H. 7. See pp. 627 et $en., post, 

{</) Co. Litt. 120 a.; Clerk v. Prinri (1669), 2 Keb. 484; A,‘0. v. Brereton 
(1752), 2 Ves. Sen. 425, 429; and as to a presentation by the King, B. v. 
Emerson (1612), 1 Brownl. 162, 

(/<) Bro. Abr. tit. Corporation, 83. But the choice of the presentee need not 
be made under the common seal {A.-G. v. Davy (1741), 2 Atk. 212). 

(t) Co. Litt. 120 a; Watson, Clergyman’s Law, 4th ed., pp. 149, 150, where 
a form of presentation is given. The precise form is not material. But it should 
be made to the bishop “ or in his absence his vicar-general in spirituals or any 
other person having sufficient authority in this behalf ” ; for in that case it will 
remain good, although the bishop himself, by death or otherwise, become 
incapable of acting upon^ it (Watson, ClergyTnan’s Law, 4th ed., p. * 
presentation to the benefice, instead of to the church, is good (^. v. - — (1610). 
Cto. Jac. 247). In that case Coke, C.J., said that in the case of The Dean 
of ^orwlch it had been ruled that a presentation by the wrong na®® * 
coiporation was good; but in a subsequent case of Ayray y. Lovelas{^^^^)' 
Jiulst. 91, it was held that a presentation by a corporation by a wrong nani^®^ 
void. As to where the impropriate rector of a church, being the patron, 

presents to the rectory or parsonage instead of to the vicarage, see note (b)» 
p. 561, ante. 

(/c) Qrendit v. Baker (1602), Yelv. 7 ; where it was said that if the writi^ 
was taken to the bishop without the privity or licence of the patron, it . • 

^0 presentation. A presentation by a wrong name, or reciting a wron^ 
the patron, is void {Ayray v. Lovelas, supra; Watson, Clergymans Law, 

4thed.,pp. 220, 221). ^ 

a) 2 im. Abr. 353. 

(m) B, V. Thorneborough (1677), 1 Hod. Eep, 253 ; Watson, aergyman’s Law. 

4th ed., pp. 220, 221. ^ ^ 

(n) I{. V. (1610), Cro. Jac. 247. In Stephensv. Potter (1621), ^ ^ 

-t a presentation by the King in right of a ward img ^ 


it was held that a presentation by the King in right of a ward ^ 

either under the seal of the court of wards or under the Great Seal , . 

presenUtion under the seal of the court of wards, if it was not in right of a ’ 
woiild be void. So too a presentation under the Great Seal to a 
which the advowson belongs to the Duchy of Lancaster is good (The 

'‘chbishoD) CtMin.oOlV 1 T.Dnn 99ft- 7? xr Linrolli ( Btshop) > 


wuicn me aavowson belongs to the Duchy of Lancaster is good [Lne v 
Yorks (Archbishop) Cast (1591), 1 Leon. 226; R. v. Lincoln (Bishop 

Moore (K. B.), 874). 

1539), Moore (k. b.), 4; Barr^ 

(Ihlo), 3 Bulst. 36,. 43; Co. Litt. 186 b; Gib. Cod. 794; Watson, Clergy®*" 
Law, 4th ed., pp. 226, 227. 
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to be admitted to the benefice, and the bishop is bound to admit Sect. 3. 
(?)• Beneficed 

1170. A presentation by a spiritual patron is complete when it is 

received by the bishop, and cannot afterwards be varied or presca- 
revoked (q), though, if his presentee is on good grounds refused by the coSet 
bishop, he can make a fresh presentation (r). But a presentation 
by a lay patron, other than the King, is not complete until the 
institution or admission of the presentee; and before this takes 
place he may either (1) vary his presentation by presenting an addi- 
tional clerk or clerks, in which ease the bishop may elect which 
of the clerks presented he will institute or admit ; or (2) revoke 
his presentation and present another clerk, in which case the 
bishop must institute or admit the later presentee. And if his 
presentee is refused by the bishop, he can make a fresh presenta- 
tion within the permitted time (s). A presentation by the King is 
not complete until induction. Until that has taken place he 
may, even after institution or admission, make a fresh presenta- 
tion ((). And his later presentation, although not in express 
terms revoking the former, has the efiect of revoking it, so that the 
bishop cannot elect to act upon it (u), 

1171. The death of a presentee of the King before he is inducted, Death of 
or of the presentee of another patron before he is instituted Patron or 
or admitted, revokes the presentation (x). If the King dies before 

his presentee is inducted, his successor can revoke the presentation. 

But if another patron dies before his presentee is instituted or 

admitted, the presentation is not revocable; and if his executors 

make another presentation the bishop may elect between the two 
presentees (a). 

1172. The presentee must be a fit person {b) ; that is to say, a Qualifications 
person (1) of the canonical age, and in priests orders by episcopal 

^ ^ ^ presentee. 

(p) Gib. Cod. 794; Watson, Clerg}Tnan’s Law, 4th ed., p. 227; H a/sA v. 

0 U (18<5), L. R. 10 0. P. 518 ; Lowe v. Chester {liuhop) (1883). 10 

4- iJ. L. 40/ . As to the statutory right of a dean to present himself m certain 
cases, see p. 579, ante. 

m Gib. Cod. 795 ; Watson, Clergyman’s Law, 4th ed., p. 226. 
y) Benefices Act, 1898 (61 & 62 Viet. c. 48), s. 6 (2). 
ffi) (jib. Cod. 795; Watson, Clergyuiau’s Law, 4th ed., pp. 225, 226. A 
^ cumu/ajic/o and can also revoke a presentation {Stolce v. 

» Evans v. Ascough (1626), Lat. 233, 248 ; Stoke v. 

(1626), Lat. 253 ; llogers v. Jhlled (1775), 2 Wm. Bl. 1039). If the clerk 
8 piesented is refused by the bishop, and the patron thereupon presents 
notner, the bishop cannot withdraw his refusal and admit the first clerk 
^ (1584). Cro. EUz. 27). 

/ \ n' T ClergjTnan’s Law, 4th ed., p. 223. 

nn Cod. 795; Watson, Clergyman’s Law, 4th ed., 

I?' ,7. (1610), Cro. Jac. 247, 248; Kitchin y. Calvert {mi), 

Entchinsy. Glover (1617), Cro! Jac. 463. 

(^bll), 9 Co. Rep. 131 b. 132 a; Brockham's Case (1628), 

L C' at p yj ’ (1 '■18)* 1 Sen. 80, per Lord Hardwicke, 

sintl. V* Lichfield {Bishop) (1589), 1 Leon. 205 ; Kitchin v. Calvert, 

P' 162 ; Watson, Clorg jTnan’s Law, 4th ed., p. 225. 

J^xeter [Bishop] y. Marshal (1868), L. E. 3 H. L. 17, 39, 51. 
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ordination, or who can obtain such ordination before he is instituted 
or admitted (c) ; (2) of sufficient learning; and (3) against whose 
orthodoxy and morals no charge can be established (d). 

As regards orders, the bishop is at liberty to refuse a presentee if 
at the date of the presentation not more than three years have 
elapsed since he was ordained deacon (e). 

As regards sufficiency of learning, the bishop is the judge ; but if 
after examination and inquiry he decides that the clerk is deficient 
in this respect, he must give notice to the patron of his decision, 
and of the particulars of the deficiency, the adequacy of which is 
subject to judicial review (/). As regards orthodoxy, it is not 
enough that the bishop should notify that he finds the presentee 
schismatic or unfit, but he must specify particulars, and his decision 
is liable to be judicially overruled (g). As regards moral life, the 
presentee must produce a sufficient testimony of his former good 


(c) Act of Uniformity, 1662 (14 Car. 2, c. 4), s. 10; Gib. Cod. 805. As to 
clerj^anen ordained by bishops of the Protestant Episcopal Church in Scotland, 
see the Episcopal Church (Scotland) Act, 1864 (27 & 28 Viet. c. 94), s. 5 (p. 555, 
ante) ; and as to clergymen ordained by bishops of dioceses outside the United 
Kingdom, see the Colonial Clergy Act, 1874 (37 & 38 Viet. c. 77), s. 4 (p. 554, 
ante). By Canones Ecclesiastici (1603), 30 (as to which see Exeter [DUnop) v. 
Marshall (1868), L. R. 3 H. L. 17, at p. 54), it is required that a presentee 

for institution to a bishop who has not ordained him shall produce his 
letters of orders ; as to which, see p. 552, ante. This was previously not essential 
(Palmes v. Peterboroayh (Bishop) (1501), Cro. Eliz. 241). 

(d) In Heywood v. Manchester (Bishop) (1884), 12 Q. B. D. 404, at p. 418, 
Pollock, B., said that this enumeration cannot be treated as containing an 
exhaustive category of ecclesiastical offences which would justify refusal of a 
presentee. In 2 Co. Inst. 632 the following are enmnerated as grounds of 
exception against a presentee: “1st, conceiving the person, as bastariy, 
villenage, outlawry, excommunication, a lajrnan, under age, and the like; 
2ndly, concerning his conversation as if he be criminosns, etc. ; 3rdly, concerning 
his inability to discharge bis pastoral duty, as if he be unlearned and not able 
to feed his flock with spiritual food, etc.” But an alien may be presented, if ho 
is acquainted with English (Colt v. Coventry and Lichfield (Bishop) (1617), Hob. 
140, 148, Ex. Ch. ; "Watson, Clergyman’s Law, -Ith ed., pp. 214, 215); and 
now a bastard may be presented, even though he has been ordained without a 
dispensation (Kensit v. St. PauVs) (Dean and Chapter), [1905] 2 K. B. 249, at p. 
257). A person convicted of treason or felony, for which he is sentenced to 
death or penal servitude or to imprisonment either with hard labour or for more 
than twelve months, is, while undergoing punishment, incapable of holding a 
benefice (Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 2). The fact that a 
presentee holds another benefice is no ground for refusal (Watson, Clergyman s 
Law, -Ithed., p. 216; seepp. 633, 634,p(wt). 

(e) Benefices Act, 1898 (61 & 62 Viet. c. 48), s. 2 (1) (b). . . 

(/) Stat. (1315) 9 Edw. 2, st. 1, c. 13 (Articuli Cleri) ; Canones Ecclesiastici 

(1603), 39; 2 Co. Inst. 631,632; Hele\. Exeter (i?w%) (1691), 3 Lev.313; v. 
Canterbury (Archbishop) (1812), 15 East, 117, per Lord Eixexborofgh, C.J.. 
at pp. 143, 144 ; TIV/Zw v. Oxfixrd (Bishop) (1877), 2 P. D. 192. Want of pro- 
ficiency in the Welsh language is a ground for refusing a presentee to a benence 
within any of the four Welsh dioceses (Albany St. Asaph (Bishop) (158<\, 
Cro. Eliz. 119 ; Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. KM ; Aberyactnny 
(Marquis) v. Llandaff (Bishop) (1888), 20 Q. B. L. 460). . 

(^) SpecoVs Case (1590), 5 Co. Rep. 57 a; Gorham v. Ereier (Bishop) 

Moore’s Report, P. C. A bishop may refuse a presentee who has been gTUilty o 
ritual offences ’which, if he were beneficed, would be dealt with, in the fa^^ 
instance, not by deprivation, but by monition (Heyu'ood v. Manchester (Bishop) 
(1884), 12 Q. B. I). 4(M, 421). 
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life and behavioiu-, if the bishop requires it (/(). It is not siiflicient 
for the bishop to refuse him on the general ground that he is 
criminous (i). The notice of refusal must specify the particulars of 
hia moral unfitness (j). But any cause which would be sufficient 
to deprive an incumbent is a sufficient ground for refusing a 
presentee {k). The presentee may be refused on the ground 
that be is unfit for the discharge of the duties of the benefice 
by reason of physical or mental infirmity or incapacity, pecuniary 
embarrassment of a serious character, grave misconduct, or neglect 
of duty in an ecclesiastical office, evil life, having by his conduct 
caused grave scandal concerning his moral character since his 
ordination, or having, with reference to the presentation, been 
knowingly party or privy to any transaction or agreement which is 
invalid under the Benefices Act, 1898 (/). He may also be refused 
if, at the date of the vacancy, not more than one year has elapsed 
since a transfer, as defined by the first section of that Act, of the 
right of patronage of the benefice, unless it is proved that the 
transfer was not efiected in view of the probability of a vacancy 
occurring within the year (m). 

The bishop is allowed twenty-eight days for inquiring and inform- 
ing himself of the sufficiency and qualifications of a presentee (a). 

When a presentee has been refused, he cannot be presented again 
by the patron in respect of the same vacancy (o). 

1173. Where a benefice is in the patronage of the chapter of a 
cathedral or colle giate church, the presentee must be either (1) a 

{k) This sufficient testimony has, by long-established custom, consisted of a 
• by three beneficed clergymen, countersigned, if they are notbeneficed 

Ik the bishop to whom the testimonial is produced, by the bishop 

of the diocese in which their respective benefices are situate, that the presentee 
has been personally known to them for the three years last past ; that they have 
bad opportunities of observing his conduct ; that during the whole of that time 
tnoy verily believe that he lived piously, soberly, and honestly ; and that they 

aye not hoard anything to the contrary thereof, nor that he has at any time held, 
^1 anything contrary to the doctrine or discipline of the Church ; 

and that they believe him to be, as to his moral conduct, a person worthy to bo 
admi^d to the benefice {ExtUr {Bishop) v. Marshall (1808), L. R. 3 H. L. 17, 

W Spexot's Case (1590), 5 Co. Rep. 57 a. 

[J) Ibid. 

Case, supra; Watson, Clergyman’s Law, -ith ed., p. 215. Pro- 
oaoiy therefore, the Clergy Discipline Act, 1892 (55 & 50 Viet. c. 32). s. 12. 
Ho *k f® Canones Ecclesiastici (1003), 75, has altered the law as laid 

fi T^fk case of Bell v. Norwich [Bishop) (1566), 2 Dyer, 254 b, in which the 
nml bad continu^ly frequented taverns and other unlawful 

him places and games was held an insufficient ground for refusing 

int fixed limit of time beyond which the bismop cannot inquire 

report^yrisgaf presentee [Marrimr v. Bath and Wells [Bishop) (1876), 

12,“', ?■ «. 8- 2 (1) (b). See p. 592, ante. 

vein ^ ^ Transfer ” is defined by s. 1 (6) to include any con- 

creating any legal or equitable interest inter 
trims agreement for any such conveyance or assurance ; but not (a) a 

law • marriage, death or bankruptcy, or otherwise by operation of 

interest^pais^ f^ransfer on the appointment of a new trustee where no beneficial 

(M Canones Ecclesiastici (1603), 95. 

[<>) Benefices Act, 1898 (61 & 02 Viet. c. 48). s. 6 (1). 
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member of the chapter ; or (2) an archdeacon of the diocese ; or 
{6) a non-residentiary prebendary or honorary canon of their 
church, or (4) a clerk who has served for at least five years as 
minor canon or lecturer of their church, or as master of a grammar 
or other school attached to or connected with their church, or as 
incumbent or curate in the diocese, or as public tutor in either of 
the Universities of Oxford or Cambridge; or, in the alternative, 
{ 0 ) in the case of the cathedral church of Durham, a clerk who has 
seived for the like term as professor, reader, lecturer, or tutor in 
the University of Durham, or has been educated thereat and is a 
icentiate or graduate of theology therein, or who has served as 
incumbent or curate within the diocese of Durham for the like 
term (p). If no such qualified clerk is presented to the benefice 
W’lthin SIX months from the time of its becoming vacant, the bishop 
of the diocese in which it is situate may, wuthin the next six months, 
collate or license thereto a clerk who has actually served for at least 

P curate wdthin the diocese; and in default 

of his so doing the presentation for that turn lapses to the 
archbishop of the province (q). 


1174 . ^\here the ground of refusal to institute or admit a pre- 
sentee is either a ground included in s. 2 (1) of the Benefices Act, 
1898 (r), or any other sufficient ground of unfitness or disqualifica- 
tion, except a ground of doctrine or ritual, the bishop is to signify 
his refusal by a notice stating the grounds of refusal, and sent to 
the person presenting and to the presentee by registered letter (s). 

1175 . The bishop has the right, and ought, to refuse, or rather 
no title suspend, the admission of a presentee where the person presenting 
or church is appears to have no title (0, or when the church is litigious ; that is 
itigious. tQ 3ay, when tw'o or more persons claiming adversely to one another 

present different clerks or the same clerk to be admitted to the 
church and benefice («). If the bishop admits a clerk on one of such 
presentations, or admits a clerk on a presentation when a caveat 
against his so doing has been entered by another person, he will be 
liable as a disturber in the event of the title of the presenter being 
disproved. In either of such cases he ought to pause until the 
conflicting claimants or their clerks either take legal proceedings to 
establish their rights or pray him to award a writ dejure patronatus 
to inquire into and determine the right of patronage (a;). If, however, 


Notice of 
refusal to 
present. 


(;>) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 1 13), s. 44. Where 
the presentee holds the oflBce of minor canon, lecturer, schoolmaster, professor, 
reader, or tutor, that office, if not previously resigned, becomes vacant at the 
expiration of one year from his admission to the benefice (ibid.). 
uyj Ibid, 

M 61 & 62 Viet. c. 48. See notes (f) and (m), p. 599, ante. 

(s) Benefices Rules 1898, r. 13, Sebed., Forms Nos. 8, 9 (Statutory Rules and 
Orders Revised, Vol. I., Benefice, England, pp. 3, 7). For the remedies of 
patron and presentee in case of unjustifiable refusal, see p. 589, ante, 

(0 V. Lovelas (1610), 1 Bulst. 91 ; W'^atson, Clergyman’s Law, 4th ed.. 

See note (y), p. 586, ante. 

(*) Elvis V. York [Archbishop) (1619), Hob. 315, 317; Degge, Parsons 
Counsellor, Parti., ch.3,pp. 11 — 14; Watson, Clergyman’s Law, 4th ed.,pp. 
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the bishop institutes upon a void presentation, the presentee 
thereby acquires the benefice, by the bishop’s collation, against all 
persons except the lawful patron (^). 

(ii.) Admmion hy Institution or Collation or hy Lictncv. 

1176. The bishop admits a clerk to a benefice in respect of the 
cure of souls, which is its spiritual part, either by institution after 
presentation; or by collation, where the bishop is the patron or 
acquires the right of appointment by lap.se ; or by licence, in the 
case of a perpetual curacy, whether a presentation has been made 
to the benefice or the bishop is himself the patron(a). 

1177. Before a person is instituted or admitted or collated to a 
benefice, notice that the bishop proposes to institute or admit him 
must be sent to the churchwardens by registered letter addressed to 
them as such. Immediately on the receipt of this notice the 
churchwardens fix it on the principal door or notice board of the 
church or chapel of the benefice, or, if there is more than one, of 
such one of the churches or chapels as the bishop determines, 
where it is left fixed for one calendar month, and take such other 
steps as they think expedient for giving publicity to the notice. At 
the end of the month they return it to the bishop with a certificate 
that they have complied with the directions as to fixing it (6). 

1178. Before a person is instituted or admitted or collated to a 
benefice by the bishop, he must in the presence of the bishop, or of 
the bishop’s commissary, subscribe a declaration of assent to the 
Thirty-nine Articles, the Book of Common Prayer, and of the Ordering 
of Bishops, Priests, and Deacons, and a declaration against simony, 
and take the oaths of allegiance and of canonical obedience (c). 

1179. Admission of a presentee to the cure of souls and spiri- 
tualities of a rectory or vicarage is by institution (d). This act, 


227—230 ; Clerke, Praxis in Cnriis Ecclesiasticis, tit. xcviii.— c. As to examining 
the title of the King to present, see stat. {13ol) 2o Edw. 3, stat. 0, c. 3; 

8tat (1389) 13 Eic. 2, etat 1, c. 1 . 

W J^^.tson, Cler^’man’s Law, 4th ed., pp. 221. 

(a) Strictly speaking, admission is merely the declaration of tlie bishop that 
h6am)roves of a presentee as a fit person to serve the cure of the church or 
benefice (Co. Lilt. 344 a; Watson, Clergyman’s Law, 4th ed., p. 154). But 
the word is more commonly used to signify generally the actual committal 
of the cure to the clerk, or particularly the committal of the cure in the case of 
a p^etual curacy by licence, as distinguished from institution or collation. As 
®l°^o^dacal admission of a clerk to a benefice, see pp. 593, 594, ante. 

(5) Benefices Act, 1898 (G1 & 62 Viet. c. 48), s. 2 (2) ; Benefices Rules, 1898, 
11. 12. sched., Form No. 7 (Statutoiw Rules and Orders Revised, Vol. I., 
/ ? 1^®’ pp. 2, 3, 6). 

V) Canon Ecclesiasticus (1865) ; Cleiical Subscription Act, 1865 (28 & 29 Viet. 
^122), ss. 1, 5; as amended, with respect to the declaration against simony, by the 
^nehcesAct, 1898 (Gl & 62 Viet. c. 48), s. 1 (4), sched. ; and, with respect to 
a 0 * by the Promissoiy Oaths Act, 1868 (31 & 32 Viet. c. 72), 

■p' 1 • A® of canonical obedience, see Clerke, Praxis in Curiis 

cc enasticis, tit. xci ; Gib. Cod. 810 ; Lony v. Caye Town [Bishop) (1863), 1 Moo. 
8-) 411, at p. 465. 

• ^.1 c*®rk kneels down before the bishop while he reads the words of 
s itution out of a written instrument, drawn beforehand for the purpose, with 
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which admits the clerk ad offidum, may be performed either within or 

outside the diocese, and the particular seal used for the instrument 
of institution is not material (e). 


Collation. 


Effect of 
institution 
or collation. 


Admission 
by licence. 


Fees. 


1180. Where the bishop is himself patron of the rectory or 
vicaiage, he institutes without a previous presentation ; but the 
act, though in the same form, is, in that case, called collation (/). 

. institution or collation the cure of souls of the benefice 

is committed to the clerk. He is admitted ad officium to pray and 
pi each, and he is thenceforth bound to disciiarge his duties as 
incumbent, and is liable for any neglect thereof. He may also 
enter into the glebe and receive the profits of the benefice, but 
until induction he has no title to sue for or deal with them. After 
presentation and institution the church is regarded in law as full, 
except as against the lung, against whom it is not full until after 
induction, and except also in the case of an exchange, which is not 
complete until induction ( 7 ). But collation, if not rightful, does 
not render the church full, and is only a temporary provision for 
celebration of divine service until the lawful patron presents (h). 

1182. In the case of a perpetual curacy, admission by the bishop’s 
licence puts the clerk in complete possession of both the spiritualities 
and temporalities of the benefice, without institution or induction (i)* 
But where the perpetual curacy is a titular vicarage (k), a clerk is 
sometimes in practice instituted or collated and inducted to it, 
instead of being licensed. 

1183. The fees for institution, collation, and licence to a per- 
petual curacy are regulated by a table established under statutory 

authority ( 0 . 


Process of 
inductioD. 


(iii.) Induction. 

1184. The induction of an instituted or collated clerk into the 
church and benefice is performed by the archdeacon (m), to whom 


the episcopal seal appendant (Burn, Ecclesiastical Law, Vol. I., p. 168). The 
institution of a person not in holy orders is a nullity {It. v. Elite (1888), 16 Cox, 

C. C* 469). 

U) Cort V. SL David's [Bishop] (1634), Cro. Car. 341, 342. 

[J ), Gib. Cod. 813 ; Bura, Ecclesiastical Law, Vol, I., p. 1G4. It is likewiw 
collation if the bishop institutes upon a void presentation ( Watson, Clergyman's 
Law, 4tb ed., p. 221). 

(.'/) See p. 633, post. Pending a dispute as to the patronage of the benefice, 
the institution of the presentee of one of the claimants can be restrained by 
injunction (iVjcAo/«ort V. Knapp (1838), 9 Sim. 326; Greenelade v. Dare (1853), 
17 Beav. 502). 

[h] Gib. Cod. 813; Hare v. Bickley (1578), Plowd. 526 a, 528; Green's Case 
^602), 6 Co. Eep. 29 a, 29 b ; Hutchins v. Glover (1618), Oo. Jac. 463 ; Bum, 
Ecclesiastical Law, Vol. I., pp. 164, 167, 170, 171. 

(0 Gib. Cod. 819, 820 ; Bowell v. Milbank (1771), cited 1 Term Eep. 399, n., 
per Lord ALofSFiEU), C. J., at p. 401, n. 

[k] Under the Incumbents Act, 1868 (31 & 32 Viet. c. 117), s. 2 ; see 
pp. 561, 562, ante. 

(/) Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 131 ; London Gazette, 
June 2nd, 1908. 

(wi) By prescription or composition others may have the right to induct 
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the bishop issues a mandate for the purpose, or by some person to 
'svhom the archdeacon by precept delegates the duty(//). The 
person who inducts usually takes tlie clerk by the hand and lays it 
upon the key or ring of the church door while he pronounces the 
words of induction. He then opens the door and puts into the 
church the inducted clerk, who thereupon tolls a bell to make 
known the fact of the induction. The mandate is then returned to 
the bishop with a certificate of the induction indorsed upon it {o), 

1185. By induction the instituted or collated clerk is put into 
complete possession of the church and benefice, with all the profits 
and emoluments, and, if the benefice is a rectory, becomes persona 
mpersonata or parson imparsonee (p). 

1186. The fees for induction are settled by the same table as 
those for admission (q). 

(iv.) Subsequent Itequisites. 

1187. After institution or collation to a benefice or licence to a 
perpetual curacy, the clerk must, on the first Sunday on which he 
officiates in the church of the benefice, or on such other Sunday as 
the ordinary appoints or allows, publicly in the presence of the con- 
gregation read the Thirty-Nine Articles of Religion, and immediately 
afterwards make the prescribed declaration of assent, adding after 
the words “ Articles of Religion ” the words “ which I have now 
read before you ” (r). 


instead of the archdeacon (Gib. Cod. 815 ; Burn, Ecclesiastical Law, Vol. I., p. 
L2). As to tho simoniacal induction of a clerk to a benefice, see p. 595, ante. 

(u) If the archdeacon issues a general mandate for the induction to all and 
singular the clergy and literates within his archdeaconry, induction made by a 
clergyman not resident within the archdeaconry will be good [Dean's Case 
(1609), Noy, 134). A mandate for induction is not revoked by the accession of 
^ before it is executed [Robinson v. Wolky (1677), T. Jo. 78). 

, w) Rib. Cod. 815. No particular form of induction is requisite. If tho 
church key cannot be had, or there is no ring on the door, the hand may bo 
laid on the wall of the church or on the fence of the churchyard. Induction 
fflay also be made by delivery of a clod or turf and twig of the glebe [ibid. ; 
Legge, Parson’s Counsellor, Part I., ch. 2, pp. 7, 8 ; Johnson, Clergyman’s 
Vade Mecum, Vol. L, p.84). 

(p) Hare y. Bickhy (1578), Plowd. 526 a, 528 ; Ayl. Par. 302 ; 1 Bl. Com. 391 ; 
iJuru, Ecclesiastical Law, Vol I., p. 176. By the act of induction the incum- 
ent 18 put into the actual possession of a part for the whole ; and it is not 
that he should actually go upon the glebe itself [Bulwer v. Butiver 
fj ^ Aid. 4701 An injunction will be granted to restrain the induc- 
/pl ^cumbeiit who has been improperly presented [Potter v. Chupnian 
in ^ Bick. 146) ; and in case of obstruction to the induction of a lawful 
cumbent an injunction will be granted to restrain interference therewith 
Iftz Jtnkins (1868), 5 Moo. P. C. C. (n. s.) 351). Induction will be 

possession of the benefice for several years [C/iajmum v. Beard 

(‘<^0. dAnst. 942). 

1908 Act, 1838 (1 & 2 Viet. c. 106), s. 131 ; Londou Gazette, June 2, 


(0 Cloncal Subscription Act, 1865 (28 & 29 Viet. c. 122), ss. 1, 7. Failure to 
B 7 ^ ^^'olves absolute forfeiture of the benefice or perjietual curacy [ibid., 
of u (^b02), 6 Co. Eep. 29 a). Beading the articles in the porch 

0 Church, when entry into the church was unlawfully obstructed, and 
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Sub-Sect. o. — Pluralitiu, 

(i.) Holding of Two Benefim together* 

1188. ith certain specified exceptions, no incumbent can bold 
more than one benefice at the same time ; and if he is instituted 
01 admitted to a second, he thereby ipso facto vacates the first (.s). 

A 0*' dispensation from the 

Archbishop of Canterbury, hold together any two benefices, the 

churches of which are within four miles of one another by the 
nearest road, and the annual value of one of which does not exceed 
two hundred pounds. If one of the benefices has no church, 
the distance between the two benefices is to be computed in 
such manner as the bishop of the diocese may direct (a). In 
estimating the annual value of either benefice, a deduction or 
allowance is to be made for all taxes, rates, tenths, dues, and per- 
manent charges and outgoings, but not for the stipend of any 
stipendiary curate, nor for such taxes or rates in respect of the 
ouse of lesidence of the benefice or of the glebe land belonging 
theieto as are usually paid by tenants or occupiers, nor for money 

ropair or improvement of the house of residence 
and the buildings and premises belonging thereto (f*). 

for obtaining i to obtain the requisite licence or dispensation the 

licence or f must deliver to the bishop of the diocese in which each 
dispensation, benefice IS situate a written statement according to a prescribed 

foim, verified as the bishop may require, setting forth, to the best 
of the clerks belief, the yearly income of each benefice and the 
deductions to be made therefrom, on an average of the three 
years ending on the last preceding 29th day of September, and 
the amount of the population of each benefice, according to the 
last parliamentary returns, and the distance between the two. The 
bishop may make inquiries as to the correctness of the statement, 
and must, within one month after he has received it, transmit to 
the Archbishop of Canterbury a copy of the statement, with a 
ceitificate under his hand as to the amount at which he considers 
that the annual value and population of the two benefices, or of 
such one of them as is within his diocese, ought to be taken. In 
case of the benefices or either of them being in the diocese or 
juiisdiction of the Archbishop of Canterbury, the certificate is to 
be made out and retained by him(c). The certificate, when trans- 
mitted to or retained by the archbishop, is to be deposited in the 
Office of Faculties, and is to be conclusive evidence of the annual 


divine service was consequently being performed in the porch, has been held to 
be sufficient {Brown v. Spence (1663), 1 Keb. 502). Whether doing so in a 
chapel of ease of the benefice would oe sufficient is doubtful {ibid.). The due 
reading wijl^ be presumed in the absence of evidence to the contrary {Puivel v. 
Milhum (17 1 1), 3 Wils. 355 ; Chapman v. Beard (1797), 3 .^inst. 942). 

(a) See pp. 033, 634, post. 

(a) Pluralities Acts Amendment Act, 1885 (48 & 49 Viet. c. 54), s. 14 ; see 
Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 129. See also, as to holding 
cathedral preferments and benefices together, pp, 633 et sea.^ post. 

{h) Pluralities Act, 1850 (13 & 14 Viet. c. 98), s. 4. 

(c) Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 7. 
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value and population of each of the benefices and of their distance 
from each other ; and the Registrar of the Faculties is to produce it 
to any person requiring to inspect it (d). 

If the Archbishop of Canterbury is satisfied of the fitness of 
the clerk and of the expediency of allowing the two benefices to 
be held together, he may grant a licence or dispensation for sucli 
joint holding, under the seal of the Office of Faculties, in such 
manner and form as he thinks fit. If he refuses to grant it, the 
King in Council, upon the application of the clerk who desires to 
obtain it, may enjoin the Archbishop to grant it or to show sufficient 
cause to the contrary, and may thereupon make such order touching 
the refusal or grant of the licence or dispensation as to the King 
in Council seems fit(c). 
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(ii.) Union of Benefices, 

1191. Provision is made by the Pluralities Acts, 1838 and Union of 
1850 (/), for uniting into one benefice with cure of souls two or 
more benefices, or one or more benefices and one or more spiritual 
sinecure rectories or vicarages, situate in the same parish or con- 
tiguous to each other, and having an aggregate population of not 
more than one thousand five hundred persons (,(?). If it appears to 
the archbishop of the province with respect to his own diocese, or if 
in other cases it is represented to him by the bishop of the diocese 
or the bishops of two dioceses, that the union may be effected with 
advantage to the interests of religion, and upon inquiry he is satis- 
fied that the union may be usefully made and will not be of 
inconvenient extent, and that the patron or patrons consent thereto 
in writing, he is to cause in his own diocese a statement of the 
facta, and in other cases a written copy of the representation, to be 
afiixed on or near the principal outer door of the church, or in some 
public and conspicuous place, in each benefice and sinecure rectory 
or vicarage affected, with a notice that any person interested may. 


(d) Pluralities Act, 1838 (1 & 2 Yict. c. 106), s. 0. 

(c) Ibid., 8. 6. No stamp duty is payable on the licence or dispensation, nor 
any fee, except 30«. to the Registrar of the Office of Faculties, and 2s. to the seal 
keeper ; and no confirmation thereof is necessary ; nor is the clerk applying for 
It to be required to give any caution or security by bond or otherwise before it 
IS panted {ibid.). 

(/) 1 & 2 Viet. c. 106 ; 13 & 14 Viet. c. 98. 

ip) Pluralities Act, 1838 (1 & 2 Viet. c. 106), ss. 16—20, 27 ; Pluralities Act, 
ISoO (13 & 14 Viet. c. 98). s. 8. These enactments extend to the metropolis 
(Umon of Benefices Act, 1860 (23 & 24 Viet. c. 142), s. 30). For the union of 
ttedieties or several benefices in the same parish, see p. 563, ante. Before 1838 
benefices were in some cases imited by special Act of Parliament, as in the city 
of London, after the fire, by stat. (1670) 22 Car. 2. c. 11, ss. 55, 56 {Ilardimje 
V. Ihnc/tesfer {Bishop) (1777), 2 Wm. Bl. 1162) ; or they could be united by the 
patrons and bishop at common law or under stat. (1545) 37 Hen. 8, c. 21 {St. 
*wn«/itn Parish Case (1695), Holt (K. B.), 139; Ret/noldson v. Bfake (1697), 1 
LU. I^ym. 192; Robinson Y. Bristol {Marquis) {mi), 11 C. B. 241, Ex. Ch.). 

nt since 1838 the union can only bo effected under the provisions of the 
i'lurahties Act, 1838 (1 & 2 Viet. c. 106), and subsequent enactments amending 
ana extending those provisions {ibid., 8. 20). A union of benefices constitutes 
inom a arngle benefice ( mison v. Van Mildtrt (1801), 2 Bos. & P. 394), but does 
ot effect a imiou of the parishes {St, Swithin Parish Case, supra). 
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wivhin SIX weeks, show cause in writing against the union (h). If 
no su&cient cause against it is shown within that time, he is to 
certify the inquiry and consent to the lung in Council, who may 
thereupon make an order for^ the union (i). The order may 
legulate the course and succession in which the patrons, if more 
than one, shall present or nominate to the united benefice, and may 
deteimine to which diocese it shall belong, if it is in two dioceses ; 
and the order is to he registered in the registry of the diocese or 
each diocese to which it has belonged or is determined to belong (A*). 
If at the time when the order is registered all the benefices and 
sinecure rectories and vicarages ordered to be united are not all 
held together, provision is made for their being ultimately held by 

the same incumbent, and when this takes place they become 
permanently united (/). 


Exception 
and exchange 
of endow- 
ments and 
advowsons. 


1192. In any such case, if it appears that the total income of 
any benefices and sinecure rectories or vicarages proposed to be 
united would be more than suflicient for the due maintenance of 
the incumbent of the united benefice, and that the whole or part of 
the tithes, rentcharges, buildings, and lands belonging to any of 
such benefices and sinecure rectories or vicarages might, and could 
with advantage to the interests of religion, be excepted out of the 
union and be exchanged for some tithes, buildings, and lands in 
another benefice in the same diocese having no competent provision 
for its incumbent, an Order in Council, upon a certificate of the 
archbishop of the iH'ovince and with the requisite consents, may be 
obtained for the exchange, and for the assurance of the tithes, 
buildings, and lands taken in exchange for the further endowment 
of the benefice within which they arise or are situate (/«)• More- 
over, upon a certificate of the Ecclesiastical Commissioners an 
exchange of advowsons may be effected by Order in Council with a 
view to proceedings for any such union (n). 


Parish church 
of united 
benefice. 


1193. ith the consent of the incumbent and the patron or 
patrons of the united benefice and two-thirds of the parishioners 
within its limits, one of the churches within it may by faculty be 
made the parish church of the whole united benefice (o). 


In the 1194. In the metropolis, as defined by the Metropolis Management 

metropo is. 1855 (p), either two or more contiguous benefices, or a benefice 

or contiguous benefices and one or more spiritual sinecure rectories 
or vicarages contiguous thereto, may be united in the manner pro- 
vided by the Union of Benefices Act, 1860 ( 5 ), without regard to or 
limitation as to aggregate population or aggregate yearly value. 
Wherever a union appears to the bishop of the diocese to be 


(A) Pluralities Act, 1838 (1 «Sc 2 Viet. c. 106), e. 16. 

(i) Ibid. 

{k) Ibid. 

{1) Ibid. 

i m) Ibid., as. 17 — 19, 27. 

n) Ecclesiastical Commissioners Act, 1841 (4 & 5 Viot. c. 39), s. 23. 

o) Union of Benefices Acts Amendment Act, 1871 (34 & 35 Vict. c. 90), 8, 3. 

p) 18 & 19 Vict. c. 120, s. 250. 
y) 23 & 24 Vict. c. 142. 
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advantageous in the interests of religion, he may issue a commission 
to five persons, nominated as the Act prescribes (r), to impure and 
report as to the expediency of the proposed union ; and, if they 
recommend the union, the bishop will cause proposals for a scheme 
for effecting it to be drawn up and sent, with the written consent of 
the patrons of the benefices affected, to the churchwardens of each 
of the parishes affected, in order that they may be considered by 
the vestry, who are to notify to the bishop their assent to the pro- 
posals, or any objections or suggestions in relation thereto (.v). 
When the proposals have been finally approved by the bishop and 
assented to by the patrons and the vestries of the parishes affected, 
they are to be transmitted to the Ecclesiastical Commissioners, who 
will prepare a scheme for carrying out the proposed union and send 
it to the churchwardens of the parishes affected, that they may, if 
they so desire, show cause against the union or any parts of the 
scheme (t). If no cause is shown within two months, the scheme, 
after having been laid for two months before both Houses of 
Parliament (a), is certified with the consents thereto to the King in 
Council, who may thereupon make an order for effecting the 
union (6). _ If cause is shown against any provisions of the scheme, 
the objections may be considered by the Judicial Committee of the 
Privy Council, and the scheme may be affirmed, varied, or dismissed 
in accordance with their report (c). 

The scheme may contain all proper regulations for the appoint- 
ment of the first incumbent of the united benefice and for 
regulating the succession in which the patrons, if more than one, 
shall present or nominate to the united benefice, and other necessary 
provisions, including such as may be required for compensating any 
incumbents of the benefices to be united who may be willing to 
retire (d). ^ If it is deemed expedient to unite only a portion of a 

some contiguous benefice, that portion may be severed 
and be included in the union as if it were a separate benefice ; and 
the remaining portion will in that case continue as an independent 
benence (e). If the total revenue of the benefices proposed to lie 
united appears to be more than sufficient for the due maintenance 
0 the incumbent of the united benefice and of any requisite 
assistant curates, a scheme may be prepared and carried into effect 
by an Order in Council for subjecting parts of the endowments of 


r) Uniou of Beneffces Act, 1860 (23 & 24 Viet. c. 142), ss. 4, 32. 

») {Old., 88. 3-8, 24. 

,6 iiirf., s. 8. 
a) Uid., 8. 15. 

iibid corrected or supplemented by further orders 

terwi’jn a * ‘^*1 orders are to be published in the London Gazette and regis- 
force of the diocese, and, after having been gazetted, have the 

who line n f’ ^ithout prejudice to the rights of any incumbent affected thereby 

(c) 45/3 V'lT^^ 

ftnd annuity provided by a scheme to a retiring incumbent 

duties f.f of a united benefice while performing the 

fii 7 n united benefice is not a benefice with cure of souls within 

(1885), 30 Ch D 521)^^^ validly mortgaged by him {McBeaii v. 

(«} men of Benefices Act, 1860 (23 & 24 Viet. c. 142), s. 10. 
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Provisions 
of scheme. 
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Sect. 3. any of the benefices proposed to be united to a perpetual annual 
Beneficed rentcharge in favour of, or transferring and annexing them to, some 
Cl^. benefice in, or in the vicinity of, the metropolis having no com- 
petent provision for its incumbent (/). In order to facilitate a 
union the Ecclesiastical Commissioners may arrange for exchanges 
of advowsons((/). 


Disuniting 
of united 
benefices. 


U95. If it appears to the archbishop of the province with respect 
to his own diocese, or in other cases it is represented to him by 
the bishop of a diocese, that, from the increase of population or from 
other circumstances, one or more of the benefices of which a 
united benefice consists may be separated therefrom with advan- 
tage to the interests of religion, and upon inquiry he is satisfied 
that the union may be usefully dissolved as respects such benefice 
or benefices, he is to cause in his own diocese a statement of the 
facts, and in other cases a written copy of the representation, to be 
affixed on or near the principal outer door of the church, or in some 
public and conspicuous place in each of the benefices forming part 
of the united benefice, with a notice that any person interested 
may within six weeks show cause in writing against the dis- 
union (//). If no sufficient cause against it is shown within that 
time, he is to certify the inquiry and the patron’s consent, when 
necessary, to the King in Council, who may thereupon make an 
order for separating the benefice or benefices from the united 
benefice, and for declaring the rights of patronage of the several 
patrons, if there is more than one. The order is to be registered 
in the registry of the diocese, and thereupon, if the united benefice is 
then vacant, or if not vacant on the first avoidance thereof, the union 
is to be ipso facto dissolved as regards the benefice or benefices so 
to be separated (i). If the united benefice is full at the date of the 
order, the incumbent may resign the benefice or benefices proposed 
to be separated, to which a presentation or nomination may then 
be made in like manner as if the united benefice had been vacant 
at the date of the order (k). Upon any such disunion a portion of 
the endowments belonging to the united benefice may be assigned 
and attached to each benefice, notwithstanding that such portion may 
not arise or accrue within the limits of, or have originally belonged 
to, the benefice to which it is so assigned and attached ; and the 
charges and outgoings which before the disunion were imposed 
upon the united benefice maybe apportioned between the benefices; 
hut where there are mortgages, with the consent of the mortgagees 
under their hands and seals (/). And where the house of residence 
of the united benefice is inconveniently 'situated for any of the 
disunited benefices, it may be sold, and the proceeds of sale may 


( /) Union of Benefices Act, 1860 (23 & 24 Viet. c. 142), s. 11. 

Ig) Ibid., s. 12. 

(A) Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 21. 

(t) Ibid., ss. 21, 27 ; and as to the metropolis, Union of Benefices Act, 1860 
(23 & 24 Viet. c. 142), s. 30. Benefices united for more than sixty years 
14th August, 1838, are not to be disunited without the written consent of tne 
patrons thereof (Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 21). 
ik) PluraHties Act, 1838 (1 & 2 Viet. c. 106), s. 22. 

(f) Ibid., ss. 23, 24, 27. 
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be applied in or towards the erection or purchase of f ■< 

residence for the disunited henefices (m). ^ 

Sub-Sect. 6.— Eights and Duties of Bcnejked Clergy. — ^ 

(i.) Cure of Souls. 

1196* Ths bishop has fcho goiiGral cutg of souls fhrnnfrliAnf 

otS tf f f ‘‘“‘-■O'-dingly perlmlly to 

officiate at pleasure in any church within it. liut he camiot 

exercise this right by deputy; and, subject to it, an incumbent 

has the exclusive cure of souls within his parish, and no Sei ° 

clergyman has any right publicly to officiate or perform cleii r 

ministrations within the parish without his coi/sent (e), exeep 

where the necessity for h.s consent has been abrogated by stotutes 

naiS defaidt on hi 
him are committed to and imposed upon 

him and all fees and emoluments arising from the performance 
of those duties belong to him(r;). E.xcept where it is ffispensed 

’ ^“'*‘*‘“8 ^‘=^3 and New Parishes Acts (r) his 
consent IS necessary to the erection of any chapel of ease or othei- 

£ ofthemhlis?^“‘’‘'‘' (»)• He has the noinina- 

^rthe nff r parish (t), and 

all the offertory money collected in any such chapel is at the 

disposal of himself and the churchwardens of the parish (a). 

bisho^J *^“7 *‘<=eiice from the RiRi.t to 

his £eficr£“hf‘'’'"® !“ ““y consecrated building within officiate. 

parish? f ilef elsewhere" in the 

Mn-residence H,! ^ requisite, he, or in case of his 

them resneetLlv “y Person authorised by 

for relieious wm-si u “o^duct a congregation or assembly 

iigious woiship anywhere within the parish (c). 

(1^ I Hau P' 38 1 /V»a«,7 (Prfe) v. Binghao. 

. W ClerhVtfl’ ’,1' f f. L” ? (“)■ P- onte. 


(o) C/erl; ri vu;, p. ume. 

B^ham,,upra ato ®®P- " ’ 'Porgcmd (Duke) v. 

V. Chestn {£L) (1825 ’fp 7/“?-* (>3H) 2 PhilUm. 198, 206 ; knJorth 
ip) ^PacAlliat^v ° w’ ‘ v. Wallace, [1901] P. 354. 

; (S“i'St ‘ “■ * 

"5 "IfrEr 'v»*Ass.!?,a JS'"''- ’ 

V. IliilcoZ' lupri Biugham, supra; 

E. 319.* 1? L. T. 823; Magee v. Cashd (Bishop) {\SiS), 

district chapelt is aH chapelwardens of a chapel to which a 

f'--" •iS t't.XtlSTi 

. S to, i K-^ ‘ h4. 

Previously ti 1855 (18 & 19 Viet. c. 86), s. 1 (2). 
trated place (i«VnoA v fr ecclesiastical law to preach in an unconse- 

H.L.E.XI ' Holt, C.J.). 
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Must reside 
on benefice 
and in house 
of residence 
thereto. 


(ii.) Residence. 

1198. It is the duty of an incumbent to reside on his benefice, 
or, if he holds two benefices, on one of them, and in the house of 
residence, if any, belonging thereto (d). If, without a licence for 
non-residence or legal exemption from residence (f), he absents 
himself therefrom for upw’ards of three months at one time or 
different times in any one year, he is liable to forfeit one-third of the 
annual value of the benefice, if the absence does not exceed six 
months ; one-half, if it exceeds six months ; two-thirds, if it exceeds 
eight months, and three-fourths if it lasts for the whole year (j ). 

(d) Butler and Goodah's Case a69S),GCo.'Rep. 21b; Wilkinsonv. Allotn’ilG), 
2 Oowp. 429 : JVright v. Legge (1815), 6 Taunt. 48 ; Wright Flamavk (1815), 

ibid., 52. "NMiere an incumbent holds two benefices, one of which has, while tho 

other has not, a house of residence, he may reside within the latter (1^”“ 
Smithies (1815), G Taunt. 198). An incumbent is so called from his bemg 
incumbent or diligently resident on the benefice (Co. Litt. 119 b). 

(e) The following pei-sons, having a single benefice with cure of souls, a^re 
exempt from the penalties for non-residence : Heads of colleges and halJs 
in the Universities of Oxford and Cambridge, the warden of the University of 
Durham, and the headmasters of Eton. Winchester and Westminster schools 
(Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 37). Tho following are exempt 
from penalties for non-residence during the time when they are actually 
discharging the duties of their office, and may count that time as residence: 
Deans of cathedral or collegiate churches; professore and public readers in 
either of the three above-mentioned universities; royal chaplains, chaplain, 
of archbishops and bishops, and chaplains of the House of Commons; 
incumbents serving as chancellors or commissaries of a diocese or as ^cn- 
deacons ; deans, subdeans, priests, and readers in the Chapels Royal ; 


choral and minor canons of cathedral and collegiate churches, 

Eton and Winchester, who reside and perform the duties of their omce S 
the prescribed time, may reckon that residence as residence on their ^noDct^ 
But they must not be actually absent fr<»m their benefice for more a 
months 'in any one calendar year, except that where the yearof residenc • 
cathedral or collegiate church or college commences at some other aa 
January 1st, and they keep the periods of residence required in respect o 
office for two successive years in whole or in part in one calendar , 

may account such residence, although exceeding five months in the 

yea'r, as if they bad resided on their benefice (litW., ss. 39, 120). , 

( n Pluralities Act, 1838(1 & 2 Viet. c. 106), s. 32 ; seess. 10, 114, ’ 

pp. G12, 613, post. A suit can only be brought m respect of penalties ^ 

for non-residence incurred subsequently to 1st January m the ;,,=tifuted 

preceding the year in which the suit is commenced. It can only • ^ 

in the consistory court of the diocese in which the benefice is . j/ay 

person authorised under the hand and seal of the bi.shop ; and t P 

direct that the penalties or forfeitures recovered in the ® • ..ying 
remitted in whole or in part, shall be applied towards ^nances 

the benefice or the house of residence or other buildings or p 

thereof {ibid., ss. 114, 1181. Thesuitis ^ ^ Strict 

(1846), 5 Moo. P. C. C. 305 ; Rarkham v. Bluck (1846), 9 Q. B. 69 ). 

proof of the admission of the incumbent is not archbishop 

{Bemn v. Williams (1776), 3 Term Rep. 635, n. (a)), non-residence 

or bishop after proceeding by monition for a • Council 

exceeding six months remits the whole or any ^ ..iuch 

in case of such remission by an archbishop, and the archbishop 

remission by a bishop, is to be in^med ® Viet c. 106), 

disallow the same in whole or m part (Pluralities Act, 1838 ( , “ c ^ outside 

s. 57). A house provided by Queen Anne’s Bounty for a poor beneface ouis 
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U99. Where a benehce has not a house, or no lit house, of residence 

the bishop, on the written application of the incumbent may’ 

by licence, permit him to reside in some specified lit house’ 

although not belonging to the beuelice, for a specified time not 

exceeding the end of the calendar year next after that in which the 

licence IS granted, and may from time to time renew the licence • 

but the house must be within three miles of the church, or within 

two mi es, if the church is in a city, or market or borourrh 
towii(^). ® 


1200. Upon a petition by an incumbent stating certain prescribed 

particulars, the bishop may grant to him a licence to reside out of 
the house of residence, or out of the limits of his benefice, or out 
of the tliiee or two miles limit above mentioned, (1) if he is nre- 
vented from_ so residing by any incapacity of mind or body /0* 
(2) if there IS no house of residence, or the house is untit for his 
residence from some cause other than his own ne^li^ence default 

* 1 * /I he keeps the house of residence, if any 

m good repair, and tnm neighbouring incumbents with the rurai 
dean certify that no house, convenient for his residence, can be 
obtained within the parish or within the three or two miles 
limit above mentioned ; (3) for a period not exceeding six months 

m archbishop, on account 
and aw wife or child residing with him; 

Within the parish, provided that he keeps the house of residence 


of approved by the bishop, is to be deemed the hous, 

‘ (id) ; and where there is a rector, 

rectorv hmisl ‘h® residence of the vicar or perpetual curate in thi 

or ne^L Pr«vi<lcd that the UL belonging to th! 

(thill °s ' 15 ^ “i repair to the satisfaction of the bishoi 

nouse’ of widow of a deceased incumbent may occupy thl 

{thill s 361 ■ Za lielonging to the benefice for two months after his deLasi 
iouse o'f m ideZce to a penalty for not residing in tin 

good faith S ! nn f "'*‘""1 't lieen let m 

tt which thl incumbent oMh W “?“t.for the letting of a house of residence 

rMide, or whicMWiZlo benehce is liable to he ordered by the bishop to 
curate, orofthebuildiiu^^^.-^.^ nppomted by the bishop as a residence fora 
in writing and must contaM necessary appurtenances thereof, must be 

the bi9hon-rord?r nr n . condition for the avoiding thereof upon a copy of 

hou«o : and rpe' on the 

huiltlingti Erounds nr such service continues to hold such house, 

appointment by the bisff specified in an order or 

during which^ wifbnnf the sum of 408. for every subsequent day 

wntinuos to hoW written permission of the bishop, he wilfully 

order or appointment incumbent or curate named in the 

cf the premises undnr retain summary and, if neces.sary, forcible possession 
possesion mX rv-K the peace. But a tenant in 

pfeacribed condih'An ^groement, or under an agreement not containing the 
the person with *'®cpver damages for being turned out of possession 

no house of residpnno^fi^ 'i'- ^ ?' Where a benefice 

incumbent to resiHu i» ’ of the bishop is not requLsite to enable the 

6 Taunt 198 ^thin the benefice (/Ty/m v. Smithies 


Sect. ;{. 

Beneficed 
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reside in 
some other 
house. 
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non-residence 
in certain 
cases. 
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Sect. 3. 

Beneficecl 

Clergy. 

Mfiv reside 
outside 
benefice in 
certain cases. 

Duration of 
licences. 

Revocation. 


Enforcement 
of non- 
residence 
under 
licence. 


Annual 
returns bv 
incumbents. 


Enforcement 
of residence. 


of the benefice in good repair. In case of any such licence being 
refused, an appeal lies within one month to the archbishop (t). 

The bishop may grant a licence to an incumbent to reside 
out of the limits of his benefice in other suitable cases, but such 
licence will only be valid if and so far as it is allowed by the 
archbishop (k). 

No licence for non-residence continues in force after the 31st of 
December of the year next after the year in which it was granted (/). 

A licence for non-residence may be revoked by the bishop 
after the incumbent has had an opportunity of showing cause to 
the contrary, or by the King in Council ; but an appeal from 
any revocation by the bishop lies within one month to the 
archbishop (m). 

1201. An incumbent who is non-resident with the licence of the 
bishop cannot, without the bishop’s permission, resume the duties 
of his benefice before the expiration of the period mentioned in the 
licence; and, if non-resident for more than twelve months during 
that period, cannot interfere with the discharge of the duties of the 
benefice intrusted by the bishop to a curate or curates (n). 

1202. The bishop must send yearly in January to every 
incumbent in each diocese certain prescribed questions as to his 
residence and service, and must make yearly, before 25th March, 
returns to the King in Council of the resident and non-resident 
incumbents in his diocese and of the substance of the answers 
received to the questions (o). 


1203. Where an incumbent is non-resident without a licence or 
legal cause of exemption from residence (p), the bishop, either instead 
of or after proceeding for the penalties for non-residence, may issue 
a monition to him to proceed to and reside on his benefice and 
perform the duties thereof, and to make a return to the monition 
after a period of not less than thirty days, and, in case of no return 
or an unsatisfactory return being made, may issue an order 
requiring him to proceed and reside within thirty days. If the 
order is not complied with, the bishop may, subject to an appeal to 
the archbishop, sequester the profits of the benefice until compliance 
or proof of sufficient reasons for non-compliance ( 5 ). If an incumbent 


(f) Pluralities Act, 1838 (1 & 2 Yict. c. 106), ss. 43, 45—51. 
k) Ibid., 8S. 44—51. 

/) Ibid., s. 46. 
m) Ibid., 8S. 49—51. 

7i) Pluralities Acts Amendment Act, 1885 (48 & 49 Viet. c. 54), 12; see 

640, ’post. 

0 ) Pluralities Act, 1838 (1 & 2 Yict. c. 106), ss. 52, 53, Schetl. I. 
p) Imprisonment for a crime is not a legal cause of exemption (Ax 
BdrtltU (1848), 12 Q. B. 488; Ri BariUtt (1848), 3 Exch. 28, 33). 

(y) Pluralities Act, 1838 (1 2 Yict. c. 106), ss. 54, 55, II2, 113. 

the appeal, the decision as to the reasons for non-residence rests with the bisnop 
[Re Bartlett, supra). The monition need not be preceded by a citation or other 
warning [Bartlett v. Kirwood (1853), 2 E. & B. 771). But before sequestration 
is issued the incumbent must be allowed an opportunity of showing cans® 
against it; and the instrument of sequestration should recite the delinquency 
in respect of which it issues [Bonaker v. Evans (1850), 16 U. B. 162, Ex. t -J- 
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after a monition or order to reside on his benefice begins to 
reside and within twelve months thereafter wilfully absents himself 
from his benefice for one month together or at several times, the 
bishop, subject to the like appeal, may issue sequestration without 
any other monition or order, and may repeat the process as occa- 
sion may require (r). 


(iii.) Ecclesiastical Ihities. 

1204. An incumbent is bound, by himself or an assistant or 
substitute, regularly and duly to perform divine service on Sundays 
and holy days in his benefice (s), and to supply to the parishioners 
the rites and offices of the Church as and when lawfully required 
by them (a), and to perform within his benefice all the duties 
the performance of which was solemnly promised by him at liis 
ordination (b). 


1205. The bishop has express power to intervene to enforce on 
the^ part of an incumbent the regular and due performance of 
divine service on Sundays and holy days (c), and of all such other 
duties as an incumbent is bound by law to perform, or the 
performance of which was solemnly promised by him at his 
ordination (d), and the performance of which has been required of 
him in writing by the bishop, including, in the case of benefices 
within the four Welsh dioceses and the county of Monmouth, such 
ministrations in Welsh as the bishop directs to be performed (e). 
Where these duties appear to the bishop to be inadequately 
performed in a benefice (/), he may issue a commission of inquiry 
to six persons, namely, the archdeacon or rural dean, a canon 
residentiary, prebendary, or honorary canon of the cathedral church 



owiuesiralion, see \). 536, ante. 

I’laralities Act, 1838 (1 & 2 Viet. c. 106), s. 56. The bishop may, if 
imnks ht, issue another order (Dmaker v. Scans (1850), 16 Q. B. 162, Kx. Ch 
(«) Seepj). 657. 661 . w 


WSeepp. 657. mi.post. 

(a) Canones Eccleainstici (1603). 68 ; Argar v. Ihhhivwth (1758), 2 Lee, 51 

3 Philliin. 2(H, 274; R. v. James (1850), 3 Car. & h 

rM 4, T. ri863), 32 L. J. (cH.) 704, 806. 

W 1 lurahtiea Acts Amemlment Act. 1885 (48 & 40 Viet, c. 54), s. 2. For 1 

^ priest at his ordination, see note (5), p. 553, ante. As 
incumbent in respect of fanning and trading, 
of exemption from tolls when in the perfonnai 

bis liability to criticism in respect of his iiarochial actions a 
eermoMs. see p. 556, ante. ^ 

W P- "53, a„te. 

ca me \ . bties Acts Amendment Act, 1885 (48 & 40 Viot. c. 54), s. 2. A brsl 
«uch4'T “Ky case require more than one Welsh service on every Sunday 
Proviii**^ cniu'ch or chapel of ease situated in any (d these benefices, and ( 
(i/m/ \ , made for the EnglLsh-speaking portion of tlie populat: 

( f\l ** ” in the Act is probably a clerical error for “ each.’ 

on the f j Welsh dioceses imperfect knowledge of the Welsh laugui 
are inn.V * . l^^cumbent is a sufficient ground for deciding that the dut 
‘“aaequately performed (Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 105) 
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of the diocese, elected by the cathedral body, a beneficed clergyman 
elected from among themselves by the beneficed clergy of the 
aichdeaconi y, and a lay justice of the peace of the county and 
two other laymen, being either such justices or barristers or 
solicitors of at least ten years standing, nominated respectively 
on the requisition of the bishop by the chairman of the last 
quaiter sessions for the county or division of the county in which 
the henefice is situate or the lord lieutenant h/). The incumbent 
of the benefice is to have notice of the bishop’s intention to issue 
the commission,^ and may within fourteen days nominate an 
additional commissioner, being an incumbent in the diocese or a 
justice of the peace (A). If the commissioners or the majority of 
them report that the duties of the benefice are inadequately 
performed, the bishop may require the incumbent, though resident 
and engaged in performing the duties, to nominate to him one or 
more persons, with sufiicieut stipend, with a view to being licensed 
as assistant curates, and, if the incumbent fails to make such 
nomination within three months, the bishop may appoint and 
license one or more curates ; but an appeal from the requisition or 
appointment lies within one month to the archbishop (i). 

1206. The commissioners may report that the ecclesiastical duties 
of the benefice are inadequately performed owing to the negligence 
of the incumbent ; and in case of their so reporting, the bishop, if 
he thinks the appointment of a curate desirable, is himself to 
appoint one or more curates, without requiring the incumbent to do 
so, and may, if he considers it expedient in the interests of the 
benefice, inhibit the incumbent from performing all or any of the 
duties (A) ; but an appeal from the appointment or the inhibition 
lies within one month to the court constituted under the Benefices 
Act, 1898 (/). An incumbent so inhibited is not to interfere with 
or control any curate in the performance of the ecclesiastical duties 
of the benetice; and any right of patronage vested in him as 
incumbent vests, while he is inhibited, in the patron of the benefice, 
or, if the incumbent is himself the patron, in the archbishop of the 
province (m). He is not, while so inhibited, liable to any penalty 
or foi’feiture for non-residence ; but the bishop may require the 
curate to reside in the house of residence of the benefice, and may 
assign the house and a portion of the glebe land to the curate in 
like manner and upon the same terms as if the incumbent were 
non-resident for four months in each year, and as if the curate's 
stipend w’ere not less than the whole value of the benefice (»). The 


(s') Pluralities Acts Amendment Act, 1885 (48 & 49 Viet. c. 54), ss. 3— *5 ; 
Benefices Act. 1898 (61 & 62 Viet. c. 48), s. 8. 

(A) Pluralities Acts Amendment Act, 1885 (48 & 49 Viet. c. 54), s. 3. 

(0 Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 77 ; Pluralities Acts Amend- 
ment Act, 1885 (48 & 49 Viet. c. 54), ss. 3—8, 15. 

(A) Benefices Act, 1898 (61 & 62 Viet. c. 48), s. 9. ^ . 

{1) Jbtd.y ss* 3, 9 (6)> 11. The procedure on the appeal is re^late<l by the 
BeneEces Rules, 1899, it. 17—52, Sched. I.. Sched. II., Forms Nos. 17— 
(Statutory Eules and Orders Eevis^, Vol. I., Benefice. England, pp. 1- — 

(m) Benefices Act, 1898 (61 & 62 Viet. c. 48). s. 9 (4). 

(w) Ibid., s. 9 (5) ; see pp. 610, 641, 
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incumbent remains liable for repairs, but may retain out of the 
curate’s stipend such amount in respect of repairs during the curate’s 
occupation, and may have such facilities for executing repairs, as 
the bishop in case of difference decides to be reasonable (o). 


Sub-Sect. 7 . — Charges on Benefices. 

1207. Charges on a benefice, or on any of the property or profits 
thereof, to secure the payment of money, or for any other purpose, 
are unlawful and void(p), except such charges as are expressly 
authorised by statute (7). 

A mortgage by the incumbent of the pew rents of the church of 
a consolidated chapelry falls under this general prohibition and is 
void(r). 

The charge is void whatever be its form. A lease of the 
benefice or its emoluments granted as part of, or to effect, a charge 
thereon is void(s). So, too, is a composition with creditors on the 
terms of the income of the benefice being applied in payment of the 
incumbent’s debts (C- 

The charge alone is void, and not the instrument which contains 
it. Therefore a covenant in the instrument for payment of the 
money is valid (a). 

A warrant of attorney given by an incumbent to enter up 
judgment for debt is void, if declared to be for the purpose of 
securing money charged on his benefice or with a view to 
sequestration being procured (a*). But a judgment against an 
incumbent is not of itself a charge on his benefice (/y), even when 
registered (^); and, therefore, a simple warrant to enter up judgment 
does not constitute such a charge (a). 


( 0 ) Benefices Act, 1898 (61 & 62 Viet. c. 48), s. 9 (5). 

\v) Stat. (1071) 13 Bliz. c. 20. This Act was repealed by stat. (1803) 
•ji Geo. j3, c. 84, s. 10 ; but, so far as it related to charges, was revived by stat. 
(1817) 57 Geo. 3, c. 99, which repealed the repealing Act, while it again repealed 
parts of the Act of Eliaibeth not relating to charges [Doe d. Broughton v. (htUy 
(1829), 9 B. & C. 344, 354). Consequently charges on benefices made between 
1803 and 1817 were valid [White v. Feierhorovgh [Bishop) (1818), 3 Swan. 100 : 
yot d. II7M*a v. Ramsden (1833), 4 B. & Ad. 608 : Metcalfe v. York [Archhishop) 

(TO), 1 My. & Cr. 547). 

Oy) As to charges which are so authorised for the purpose of improving the 
property of the benefice, see pp. 755 et seq,, post. 

(r) Re Leveson, Ex parte Arrowsmith (1878), 8 Ch. D. 96, C. A. 

V. Pritchard (1829), 10 B. & C. 241; Walthew V. Crafts (1851), 6 

(0 ^ V. Hopkins (1834), 1 Bing. (x. c.) 99. 

Of) Mougs V. Leake (1799), 8 Term Rep. 411 ; Fairchth v. Gurney (1833), 
J mng. 622 ; Bloane v. Packman (1843), 11 M. & W. 770. 

(») i'hyht V. Salter (1831), 1 B. & Ad. 673 ; Neirland v. Watkin (1832), 9 
I Saltmarshe v. Htwett (1834), 1 Ad. & El. 812 ; Long v. Stork (1849), 

be G. & Sm. 308. 

\V) Coith V. Warrington (1833), 5 B. & Ad. 447; Bates v. Brothers (1854), 
-hm. &G. 509. ^ 

r\ Oathercole (1855), 6 De G. M. & G. 1. C. A. 

J«) Gibbons Y. Hooper [mi), 2 B. & Ad. 734; Kirlew y. Butts [\m), thid., 
R A ".•» -dierdeftt v. Newland (1831), 4 Sim. 281 ; Britten v. Wait (1832), 3 

Colehrook v. Layton (1833), 4 B. & Ad. 578 ; FaircMh v. Gurney 
9 Bing. 622) ; Johnson v. Brazier (1834), 1 Ad. & El. 624 ; Moore y. 
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of the benefice (cX ’ ^ ^ on the revenues 

1209 . An incumbent, with the consent of his bishon and natron 
Sb"ent"o7rXn P^'P^tuity to and for the benefit of the 

heino wh bin ff • * thereto, 

l aviLi of K of his benefice, o; 

m chufch 0 , t ■' t>“efice, whether 

tsrtr ” f' " *“'■ •'» ,3. .lE 

chanelrv tho in district and are constituted a consolidated 

create si^Sr f ® ^^e several parishes may make and 

coililTe l ebn I ® charges in favour of the incuLent of the 

mav aftprwaiAe'f^ *^ ’i P“'*'*' ^he lands and profits charged 
thfcbnreli o 1 , ^ ■‘aleased from the charge by the incumbent of 

bis 1 sbno o benefited by the charge, with the consent of 

to he n co^ ' 1 ° f P®ff°*’’ provided that sufficient lands or profits 
to be a security for the charge remain iinreleased (<!). 

wif^i^’tbo Benefices Act, 1860 (e), benefices 

Order in C ‘opohs, as defined by that Act, are united by an 
rnissiono ^“""^I'.confarming a scheme of the Ecclesiastical Com- 
off f subjecting specific parts of the 

iffnvfl f benefice to a perpetual annual rentcharge 

the vdcinity tfeZf O b' *" 

Sub-Sect. K— Sequestration of Benefices. 

(i.) Nature and Ocrasions of the Brocesa. 

nr^n^hi'r ®®?.“®®b ation of a benefice is a process issued by the bishop 
and inenni 'f ti^’f ®‘^olesiastical court, whereby the profits 
neilnns 1, be taken by one oi more 

fanf ^ sequestrators, and to be applied in the 

f ‘ ‘■''■®uiustances of the case, care being taken 
that the duties of the ch urch are jirovided for out of them {g). It is 

v"/)S ^^1^(1839). 7 Dowfi'753; Biahog 

(If at ilf kt t’ 4f • V. -k j^t. 

PK I^ene 1831 (1 & 2 Will 4 c 45) S9. 21-27; 

“ct 185^17^^^^ Bene- 

authorisp n m-nif ^ ® c. 84). ss. 1,3, 5—7. These enactments did not 

division wti^li for the benefit of a chapel of ease situate within a 

dmsion wh ch under the provisions of the Church Bnilding Act, 1818 (58 

Benefio’esAcb isin ”*“^11*4 4f 

(0 23 & 24 Viet. c. 142? 
if) Ibid., s. 11. 

PP- 588 ftseg.; Arhuchh v. Cowtan 

Lttiii “sequestration” properly means the 

"Dartip? pnTi+ A' controversy from the possession of both of the 

parties contending for it (;Termes de la Ley, p. 509; Ayl. Par. 493). 
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issued either for the recovery of a debt from the incumbent or 
on his bankruptcy, or in the course of proceedings against him Beneficed 
in an ecclesiastical court, or during a vacancy in the benelice, or in Clergy, 

certain cases of default by the incumbent. It may be issued where — 
the incumbent is a lunatic or of unsound mind (//). 

(ii.) Sequestraiion for Debt or on Jiankruptry. 

1212. Sequestration is the legal means by which the creditors of an iiow 
incumbent can obtain satisfaction of their debts out of the profits of o'jtainu.i. 
his benefice(i).^ It is obtained by a writ oi^fcri facias de honis ecclc- 
tiasticis or a writ of scqueslvavi facias dc haais eccicsiasticis {k) sued 

out of the court in which a judgment or order has been obtained for 
payment of the debt, after a writ of execution has been issued to the 
sheriff and the sheriff lias made a return that the debtor has no 
Roods or lay fee out of which the debt can be satisfied, but that he is 
incumbent of a benefice named in the return(/). The writ can be 
issued in an action in the Chancery Division of the High Court 
where the defendant has been attached for non-payment of a sum 
which he has been ordered by the Court to pay, and nan est inrcntiis 
has been returned to the attachment, and the ordinary writ of 
sequestration has been thereupon issued, and the return has been 
made to it that the defendant has no la}' jn’operty, but is incumbent 
of a benefice named in the return (?«). The writ is admissible in 
evidence, although the judgment roll contains no entry of its 
having been awarded («). It must not be issued for a sum 
exceeding the amount of the debt due (o). 

1213. The writ is directed to the bishop and commamls him to Wanautof 
enter into the benefice and church and take and sequester the ^e<iae'<tration. 

((') Ilmthigs (1807), 14 Ves. 182. 

(j) 2 Co. Inst. 4; Arbucfch. v. Cowtau, $itpra. Without sequestration there 
Ok - 1 appointment oi a receiver of the profits of the lionofice (McCHnlf, v. 

ic<wer (1837), 2 Jo. Ex. Ir. 358). A judgnicnt against an incumbent docs 
not in itaelf create a lien on his benefice ( Wise v. lieresford (1843), 3 Dr. & War. 

times there was also a writ of levari fncun (Anon. (1552) Jenk. 

1 nl n ’ v. Salisbury (Jlis/uqi) and Kt-ble (1552), I Dyer, 7(5 b ; 

47 \r ^ ^''^t it waa abolished by the Bankruptcy Act, 1883 (40 vt 

52), 8. 140 (2). , I ^ ^ \ 

l?,,iL ’ J— 5, Appendix H, Forms Nos. ii, 0, 7 (Statutory 

354^ Revised, Vol. XII., Supreme Coui't, England, pp. 1(50, 353, 

retiirT, 1 1 ^ sequestration cannot properly i.ssne until the sheriff has 

L.T T writ of execution (Jlabbiffs v. (18(59), 20 

aii amOn i^*^ues previously, it is in*egtilar and may bo set aside on 

(18621 7 ^?^ ^be purpose made within rea.sonable time {liromaye v. Vaughan 

in -23). The name and situation of the benefice mast bo stated 

■!> the return (D- v Pourll (l8;iG). 1 M. & W. 821). 

action f,,,.”/ w * 2 Sm. & G. 455. Where a defendant in an 

®anio (lioc meumbent of two benefices in different counties, but in the 

theaherifT^'^f special capias utlagatuin were issued against him to 

ohattela 1 ^ 5"^*^ counties, to which returns were made that he had no goods 
«ne wrif incumbent of the several benefices, one rule and 

I Cr & T '^cre granted in respect of both (/?. V. //md (1831), 

(ni iWt b- J'om. He /Unde (mi), 1 Tyr. 347). 

0 Bril' Ad. & El. 4(58. ^ ^ ^ 

1 ) Bntten v. Wait (1832), 3 B. & Ad. 915. 
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same into his possession, and hold the same until he has levied the 
debt, and incidental damages, costs and charges, out of the profits 
thereof, and to make a return of the amount levied on a given 
date (p). On its delivery to him, he issues a warrant of sequestration 
to a person named therein as sequestrator (q), which is published by 
being affixed on or near the door of the church or churches in the 
benefice (/*). But the bishop is personally responsible for the 
execution of the writ, and for any wrong done by a sequestrator; 
and the sequestration is merely a direction by the bishop to his own 
agent to do what the court has ordered him to do(s). Possession 
is taken, and the property is bound, from the time when the warrant 
is issued and the sequestrator appointed, but publication is 
necessary to give priority against conflicting rights (/)• After the 
warrant has been issued, the creditor cannot require the bishop to 
hand the writ back to enable him to indorse a claim for interest 
upon it (»)• 


1214 . As between two writs of sequestration against the same 
benefice, the bishop, in the absence of a direction of the court to the 
contrary, must issue his w'arrants of sequestration under them in 
the order in which they are delivered to him, and not in the order of 
their teste (a). But where several judgments are entered against an 
incumbent, and writs of sequestration are granted in aid of them, 
the court can require the bishop to issue sequestration in the order 
in which the judgments are entered (b). Where a benefice is under 
sequestration at the suit of a judgment creditor, a subsequent 
judgment creditor who has taken out sequestration can obtain in the 
Chancery Division of the High Court an account of the surplus 
profits in the hands of the first sequestrator, and an order for 
payment of his debt thereout (c). 


1215 - A writ of sequestration is a continuing execution, and 
remains in force without reference to the date on which it is 
nominally returnable, until the debt and costs to be levied under it 
are realised, or until the bishop is ruled to return it, in which case 

( (1552), Jenk. 20(i, 207 ; Harding v. Hall (1842), 10 AT. & W. 42. 52. 

58 ; U. S. C., Appeodix IT, Forms Nos. 5, 0, 7 (Statutory Rules and Orders 
Revised, Vol. XII., Supreme Court, England, pp. 353, 354). , 

( 17 ) For forms of the waiTaut, see Chitty’s King’s Bench Forms, 13th ed.. 
pp. 5H4, 587, and Lawrence v. Edwards, [1891] 1 Ch. 144, atpp. 145, 140. 

(r) Parish Notices Act, 1837 (7 "Will. 4 & 1 Viet. c. 45), ss. 2 , 4. Hefore that 
Act it w.as read in church (Watson, Clergyman’s Law, 4th ed., p. 308; Burn, 
Ecclesia.stical Law, Vol. HI., p. 595). The warrant is sometimes itself called a 
writ. The bishop either names one or more sequestrators himself, or grants 
the sequestration to the person or persons named by the party who obtaine 
the writ (Burn, Ecclesiastical Law, Vol. HI., p. 590). , 

(«) Harding v. Hall, supra. The bi.shop is responsible to the creditor for © 
amount levied under the sequestration ; and the creditor has a right ^ 
account in respect of it against the bishop’s legal personal representatives ai 
his death V. (?ar/W< (1849), 12 L Eq. R. 559). nco-i 

(t) DneQ. Morgan v. Jilnek 3 Camp. ^47 ; Bennett v. App^tey 

0 B. & C. 630, 634 ; ffaite v. Bis/mp (1834), I Cr. M. & E. 507. 

(m) Uatkins v. Tarpley (1847), 6 Dow. & L. 226. 

(a) Sturgis v. London {Bishop) (1857), 7 E. & B. 542. 

(h) R. V. London {Bishop) (1822), 1 Dow. & Ry. (k. b.) 486. 

(c) Cuddington v. Withy (18J8), 2 Swan. 174. 
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the return puts an end to the writ. If the bishop to whom the writ 
is directed dies during its continuance, his successor is bound to Beneficed 
return it (d). AVhere a sequestration is granted to levy the amount of Clergy, 
a mortgage debt, and the mortgaged property is foreclosed and sold — 
for a sum not sufficient to satisfy the debt, the sequestration will 
not be set aside, but will continue for the levy of the balance ((?). 

The sequestration need not be published before the day on which 
the writ is nominally returnable (./’). Until the full amount is 
levied, the return of the writ should not be moved for, but an 
account should be demanded from the bishop from time to time as 
to the amounts which he has levied (r/). If the bishop returns the 
writ before the execution is satisfied, it will be sent back to him to 
take the return off it and to certify instead what has been done 
under it (h). The sequestrator ought to make payment to the 
creditor at the earliest possible moment (i). 

1216. The usual allowance to a sequestrator is a commission of Allowance of 
5 per cent, on the gross amount of profits collected by him. He sequestration, 
may be allowed the expense of audit dinners and payment of the 

rates on the house of residence while in the occupation of a curate 
in charge, if these items are at the time knowingly acquiesced in by 
tile iucumbent(/f). 

1217. A receiver may be appointed where the right to the Appointment 
sequestration is disputed (/), and on the application of a second "E i^ceiver, 
incumbrancer where a third incumbrancer has obtained seques- 

h’ation (m),^ A receiver can also be appointed in an action in the 
Chancery Division of the High Court, instituted by a mortgagee of 
tithe rentcharge against an incumbent and a creditor who has 
obtained sequestration (n). 


_ 1218. If, during a sequestration in pursuance of a writ, the Sequestration 
incumbent is suspended and a sequestration is issued under the ^uperseHod. 
suspension, the suspension deprives not only the incumbent, but 
also bis creditors, of any right to the profits of the benefice, and the 
second sequestration accordingly overrides the first (o). 

1219. The return to the writ must not only set forth accounts of Return to 
e sums received, but must also state that no other sums have been 


V. Fatvcett (1795). 2 Hy. Bl. 582; Phillim y.Jierkelei/ (18:i(i), 
-<9; Phelps V. St. John (1855). 10 Exch. 895. 
y) Long V. Williams (1872). 2G L. T. 878. 


/) Bm,eU v.Apperky (1827), B B. & V. GUO. 

supra. The incumbent cannot institute ai 
tho Division of the High Coui’t for an account, as it is a 


an action in 
a matter for 


thf. or.y ^ i niK*i ^ouiT lor an accouiu:, as it is a maiier lor 

(lH7())^j I which the writ of sequestration has issued (iri7/irt»i« v. Ivimeg 


rrolita ori'i' (1816), cited U Swan. 112, n. A receiver ; 

*^®nence will not bo appointed where no .sequestration has i 

Ih) ^ [Bishop) (1818), 8 Swan. 109. 

V') iienuu V. Curr,^.’ -r^i ' .i\. 


of the 
issued 


;; v. camming (1841), FI. & IC 821. 

1 V. Cresswell (1850). 14 Q. B. 825, 880. 


^4 


620 


Ecclesiastical Law. 


Sect. 3. 

Beneficed 

Clergy. 


Bankruptcy 
of judgment 
creditor or of 
incumbent. 


Sequestration 
un(ier bank- 
ruptcy of the 

incumbent. 


received by the bishop under the sequestration ( ;, )• A bishop who 
las succeeded since the issue of a writ of sequestration can only be 
cal ed upon to return what has been levied since he came into office; 
and when the creditor’s solicitor in the cause has been changed the 
bishop cannot be called upon to make a return until the order for 
the change has been served upon him (q). On the application of tlie 
incumbent the court will refer the accounts to a master to ascertain 
whether the deductions contained in them ought to be allowed (r). 
iiut when the accounts have been hied and the writ paid off, the 
incumbent cannot, some years afterwards, require the bishop to 
certify what has been done under the writ (5), 

1220. If a judgment creditor who has obtained a sequestration 
becomes bankrupt, his trustee in bankruptcy succeeds to his rights 
under the sequestration (t). 

^ AVhere the incumbent of a benefice becomes bankrupt, the trustee 

in bankruptcy may apply for a sequestration of the profits of the 
benefice (a). 

1221. W here a benefice is sequestered under the bankruptcy of 
the incumbent, the bishop may, if he thinks fit, appoint to the 
incumbent such or the like stipend as he might by law have 
appointed to a curate licensed to serve the benefice in case the 
incumbent had been non-resident (b) ; and the sequestrator is to pay 
the stipend so appointed out of the profits of the benefice to the 
incumbent, by quarterly instalments, while he performs the duties 
of the benefice (c). And where, either on the bankruptcy of an 
incumbent, or under a judgment recovered against him, a seques- 
tration of his benefice issues and continues for six months, the 
bishop, after the expiration of such six months and so long as the 
sequestration continues, is to take order for the j^erformance of 
the services of the church of the benefice, and may appoint and 
license for that purpose one or more curates or additional curates. 


{]>) Ekhin V. Hophins (1838), 7 Dowl. 146. 

{>/) Phillips V. Berkehu (1836), 0 Dowl. 279. 

(r) Dawson v. Sijmonda (1848), 12 Q. B. 830 ; Morris v. Phelps (1850), 4 Exch. 
iDCumbent cannot obtain an account apninst the judgment creditor 

T by proceedings in equity v. Irimey (1870), 

Billing V. Auhgn (1861), 7 Jur. (n. s.) 775. 

j^) Be Iveson, Ex parte Hall (1835), 1 Deac. 87. 

(«) See title Bankruptcy and Insolvency, Vol. II., p. 189. The profits 
no not vest in the trustee in bankruptcy until sequesti'ation is issued [IlophM 
V. Clarke (1864), 5 B. & S, 753, Ex* Ch.). A sequestration may be issued notwith- 
standing that the incumbent has obtained an order of discharge under the 
bankruptcy (Ife Meredith, Exparte Chick (1879), 11 Gh. D. 731, C. A.) : and. if 
issued previously, it will continue in force while any debts remain to ho 
satisfied, in spite of the incumbent’s obtaining an order of discharge Lau’- 
rence, [1896] P. 244 ; Lawrence v. Adams (1896), 75 L. T. 410). But the official 
receiver can am*ee to a relaxation or withdrawal of the .‘sequestration ni 
consideration of payment of a sufficient sum of money, and a registrar in 
bankruptcy can authorise him to accept the sum {Be Barratt (1906), ’2*Z T. L- E. 

(ij See Pluralities Act. 1838 (1 & 2 Viet. c. 106), ss. 83, 85-87; Pluralities 
Acts Amendment Act, 1885 (48 & 49 Viet. c. 54), s. 9. 

(c) Bauki-uptcy Act, 1883 (46 & 47 Viet. c. 52), s. 52 (2), (4). 
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1 

' as the case may require, with such stipend in each case, specified in 3 . 

C tlie licence, as the bishop thinks fit. Every such stipend is to be Beneficed 
paid by the sequestrator out of money coining to his hands under Clergy, 
the sequestration, so long as it continues, in priority to all suras 
payable by virtue of the bankruptcy or the judgment under which 
' the sequestration has issued, but not in priority of liabilities in 
respect of charges on the benefice (d). Where any such seques- 
tration continues for more than six months, the bishop, if it appears 
to him that scandal or inconvenience is likely to arise from the 
incumbent continuing to perform the services of the church while 
the sequestration continues, may, after the expiration of such six 
mouths, inhibit the incumbent from performing any services of the 
church within the diocese during the continuance of the seques- 
tration, and he may at any time withdraw such inhibition (e). 


(iii.) Sequestration in Proceedings in Ecclesiastical Courts. 

1222. Where a spoliation is brought in an ecclesiastical court On a spolia- 
to try which of two clerks presented to a benefice is tlie rightful 
incumbent, a sequestration will be granted, on the application of 

either of them, to the churchwardens, or some other ^'equestrator, 
to collect the profits and keep them for the use of the clerk who 
shall be found to have the right to them (/). 

1223. Where an incumbent is punished with suspension ah officio OnsiLspcusion 
et heneficio, he loses, during its continuance, the right to the profits generally. 

of the benefice {g). The court will direct sequestration of them, 
and the sequestrated profits belong to the bishop, who must, either 
in liis own person, or by a substitute paid out of the profits, 
discharge the duties of the benefice during the suspension (/(). 

The sequestration is enforceable by the bishop and not by the court 
whicli has directed it (i). 

_ 1224. Sequestration will not ordinarily be issued by an ecclesias- After 
tical court, until a monition to show cause against it has been decreed mondion. 
and the incumbent has failed to appear or to show cause {j). 

1225. Where the incumbent of a benefice is found guilty in On suspension 
proceedings against him for unlawful trading or dealing and is toruidawful 
sentenced to be suspended, the bishop, during such suspension, is aeaiin|°* 
to sequester the profits of the benefice, and may in his discretion 
order the application of the sequestered profits, after deducting the 
necessary expenses of serving the cure, either in whole or in such 
proportions as he thinks fit, first in payment of the proceedings and 
the sequestration, and next, if the benefice is also under sequestration 

Sequestration Act, 1871 (34 & 35 Viet. c. 45), ss. 1-4. See pp. 015, (ilO, 

(e) Ibid., s. 6. 

u i Clergyman’s Law, 4tli ed., p. 308. A spoliation 

in a spintual court for the fruits of a church or for the church 
dsol (Termes de la Ley. pp. 511,512). 

A\ 4 C. P. 687. 

W s&juestration Moneys (1871), L. R. 12 Eq. 494 

A Eccl. 597. 

UJ AbbtU V. Gurney (1843), 2 Notes of Cases, 75. 
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Sect. 

Beneficed 

Clergy. 


For payment 
to Queen 
Anne’s 
Bounty. 


Sequestration 
on avoidance 
of benefice 
usually 
issued to 
church- 
wardens. 


consistorial court of the bishop, and is there filed with an affidavit 
of the ti^me and manner of the service. The incumbent may there- 
upon show cause by affidavit or otherwise why a sequestration 
should not issue according to the terms of the monition; and if he 
does not show sufficient cause to the contrary within the time 
assigned by the monition, the_ sequestration issues under the seal of 
the consistorial court of the bishop and is served and returned into 
the registry of the court in the same manner as is required with 
respect to the monition ((^). Where a monition has been served on 
an incumbent requiring him to reside on his benefice, no seques- 
tration is to issue until an order, requiring him to proceed and reside 
upon bis benefice within thirty days, has been served upon him in 
the same manner as is required with respect to the monition {]). 

_ Where a new incumbent on entering upon a benefice, or an 
incumltent on a building insufficiently insured being destroyed 
or damaged b}' fire, does not, within the time specified in the 
Ecclesiastical I)ilai3idations Act, 1871 (r/), pay to the Governors 
of Queen Anne’s Lounty the money payable under that Act for 
the repair of dilapidations or reinstatement of the building, the 
Governors are to give notice to the bishop, and the bishop may 

raise the amount thereof by seouestratioii of the profits of the 
benefice (//). 

(v.) During Vacancy. 

1231 . On a benefice becoming void, sequestration is issued, 
usually to the churchwardens, to receive the profits, and pay 
thereout the cost of serving the cure during the vacancy (t), 
and to account for the net balance to the succeeding incumbent (j), 
who can maintain an action against the sequestrators for this 
balance {k). If the profits received by the sequestrators during the 
vacancy are not sufficient to pay the assigned stipend or stipends, 
the deficiency is to be paid by the succeeding incumbent out of the 
profits of the benefice ; and the bishop may, if necessary, enforce 
such payment by monition and sequestration of these profits (/). 


leaving a true copy with him, or, in case he cannot be found, by leaving a true 
copy at his usual or last known place of residence and by affixing another copy 
upon the church door of the parish in which such place of residence is situate, 
and by leaving another copy with the officiating minister or one of the church- 
wardens of that parish, and by affixing another copy on the door of the church 

of the incumbent’s benefice (Pluralities Act, 1838 (1 & 2 Viet. c. 106 ). s. 112 ). 

Where the incumbent has no other usual or last known place of residence, 
service by leaving a copy at the house of residence of his benefice will be 
sufficient [Green v. Cohden (1836), 2 Bing.(x. c.) 627). 

(e) Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 112. 

(/) Ibid.y s. 113. 

(f/) 3-1 & 3o Viet. c. -13. 

[h) Ibid., 68. 43, 57. See p. 772, 

(») See pp. 635, 636, 644, post. 

(j) Ayl. Par. 495, 496; Gib. Cod. 749; stat. (1536)28 Hen.8,c. 11, ss. 1—3; 
Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 100. 

(*) Jones V. Barrett (1724), Bunb. 192 ; RusseU v. Lay (1897), 66 L. J. (O- »•) 
582* 

(/) stat. (1536) 28 Hen. 8, c. 11, s. 8; Pluralities Act, 1838 (1 & 2 Viet, 
c. 106), 6. 101. 
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(vi.) Rights of Parties during Sequestration. 

1232 . The issue of a warrant of sequestration puts the bishop in 

possession of the benefice and the profits thereof, e.xcept the house 
of residence (/«). 

1233 . The sequestrator is a bailiff or agent to the bishop, and 
gives security for duly accounting for the money received by him 
His office does not pass to his executors, administrators or assigns (n ) 
He IS bound to provide out of the profits of the benefice for the 
repairs of the chancel, if the benefice is a rectory, and of the house 
of residence and glebe buildings, and for their reinstatement in 
case of fare, as well as for the performance of divine service; in 
^ct, for all su^ outgoings as are inseparable from the benefice 
J3ut under the Ecclesiastical Dilapidations Act, 1871 (o), he will not 
be allowed any expenditure on the repair of glebe buildings beyond 
the anaount estimated as sufficient by the diocesan surveyor (p). 
And where the incumbent dies during the sequestration, and the 
buildings are inspected under that Act during the vacancy, and an 
order 18 made under s, 34 stating the repairs and the cost thereof 
or which the executors or administrators of the deceased incum- 
bent are liable, the sequestrator is not liable for this cost, and is not 
entitled to deduct it out of the profits of the benefice in his hands (n). 
A sequestrator who has been appointed merely to secure payment to 
cuiatesis not a necessary party to a suit to recover arrears of an 
annuity charged on the benefice (r). 

may bring an action, levy a distress, and take any 
rDAA in his own name as sequestrator of the benefice for 

nnf benefice, or dues or fees, or rent issuing 

tbfl u benefice, payable to the incumbent, either against 
as ilift himself, or against third parties to the same extent 

bad not been under 

instfinPD but in the case of a sequestration issued at the 
nrocppfli'n^ ^ be is not bound to commence any such 

for his satisfaction is given by the creditor 

bv whnni V.* ^'b® bishop or other ordinary, or the court 

connppfinn^ was appointed, from all costs, charges, and expenses in 

connection with the proceeding (s). 

payment or render to a sequestrator, with or without 
or fpo« ^ party liable thereto of any profits of the benefice, or dues 
01 rent issuing out of land of the benefice, payable to the 


SiCCT. 3. 

Beneficed 

Clergy. 

Possession of 
bishop. 

Position of 
sequestrator. 


Proceedings 
by seques- 
trator for 
recovery of 
prolits. 


Profits to be 
received by 
sequestrator. 


yman’s 
Nolle 


haw, 4th ed 50, 52; Watson, Clergj 

V. Reast, riOMl P ‘A 1849 (12 & 13 Viet. c. 67), s. 2 ; 

io) 34 Mr Tf 1 ^ 

C. 43. 

Whinjieldv. Watkins (1812), 
21. «, “e Vs^T 1871 (34 & 35 Viet. c. 43), ss. 12- 

b V n.: (18«5). 15 Q. B. D. 222. 

\‘ s2Zl >8'5). 1 Ch. A 438: 

(■ SeouXt'd^^'/'r (**1*2)> 2 Jo. Bx. Ir. 498. 

*eurity 18 to be rioil ^ ^ & 13 Viet. c. 67), s. 1. The expense of the 

by virtue of the pro allowed out of any money received by the creditor 

n C 06 g \ibidt)^ 

XL 
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Sect. 3. 

Beneficed 

Clergy. 


Priority of 
sequestra- 
tions. 


Appointment 
of curates 
during 

sequestration. 


Service of 
cure by 
incumbent. 


Right of 
presentation 
duringseques- 
tration. 


Position of 
incumbent. 


incumbent, effectually discharges the party from all liability to the 
incumbent in respect thereof (0- A sequestrator is entitled to receive, 
as part of the profits of a benefice, the income of a fund bequeathed 
in augmentation of the benefice (u). But a sequestration does not 
extend to rent previously accrued or to arrears of tithes (x). 

1235. A sequestration issued under the Pluralities Act, 1838(a), 
has priority oyer all other sequestrations, except a sequestration 
under the Clerical Residences Repair Act, 1776 (b)j which has been 
previously issued (c). 


1236. Where a benefice is under sequestration, except for the 
purpose of providing a house of residence (d), the bishop is em- 
powered, and, if the incumbent does not perform the duties of the 
benefice, is required, to appoint and license one or two more 
curates thereto, with stipends payable by the sequestrator out of the 
profits of the benefice and not exceeding in the case of any one 
curate the highest rate of stipend allowed by the Pluralities Act, 
1838 (e), nor exceeding, where more than one curate is appointed, 
A'lOO a year to each ; but not more than one curate is to be 
appointed to a sequestered benefice where there is not more than 
one church and the population does not exceed 2,000 (/). 

1237. The sequestration of a benefice does not of itself interfere 
with the service of the cure by the incumbent or with his duty to 
reside on the benefice (g). But if the sequestration remains in 
force for more than six months, and scandal or inconvenience appears 
likely to arise from the incumbent continuing to perform the services 
of the church, the bishop may, as stated above, inhibit him (h). 


_ 1238. While a benefice is under sequestration the incumbent is 
incapable of presenting or nominating to a vacant benefice of which 
he IS patron in right of the sequestered benefice; and the right of 
so presenting or nominating is to be exercised by the bishop of the 
diocese in which the vacant benefice is situate (i). But the incum- 
bent of a benefice under sequestration is not precluded from 
appointing the parish clerk C^-). 

1239. While a benefice is under sequestration, the incumbent 
cannot accept or be instituted or licensed to any other benefice or 
preferment, the holding of which would avoid or vacate the seques- 
tered benefice, unless with the written consent of the bishop of t e 


(t) Sequestration Act, 1849 (12 & 13 Viet. c. 67), s. 2. 

r 5- * Charity (1863), 32 Beav. 654. 

r 7/. 1 Or. M. & R. 507. 

(a) 1 & 2 Vict. c. 106. 

(M 17 Geo. 3, c. 53, s. 6. 

c) Pluralities Act. 1838 (1 & 2 Vict. c. 106), s. 110. 

W) See p. 622, ante. ^ 

y) 1 & 2 Vict. c. 106, ss. 85, 86. 

09. riR9ll 

1 (1774), 1 Cowp. 129; Lawrence y. Edwards, 

Chitty, J., at pp. 149, 150. 

A) See p. 521,anie. 

(0 Sequestration Act, 1871 (34 & 36 Vict. c. 45), s. 6. 

\ ) Lawrence v. Edwards, supra. See p. 475, arite. 


Part IV.— Clergy. 

Beneficed 

Sub.Sect. ^.—Avoidance of Benefices. Clergy. 

(i.) Modes and Effect of Avoidayxce. 

1240. A benefice is avoided bv dpaf-.b rcQ;m■>of.•/^v^ t. 
cession, and deprivation (m). ^ 

ine interest of the incumbent in the nrnfiiQ nnd i 

and property of the benefice ceases on the dly when h^vlSs 
it , and his successor, when admitted, becomes entitled to them as 
from that day, so far as they have not been applied in iirovidin^ 

during TeTacancy (n)"’' ^equestratioS 

(a) Death. 

12«. Where an incumbent farms glebe land of the benefice * 

himself and dies after sowing the land and before harvest The 

If ZTn^°™i: “ part of his personal estate (o). 

annexed ti the“beT^^^ Continuance 

nnc?n.t- ' f ®, and leaves a widow, she may continue in “f "Wo"’ 

calendar months Sr® ‘wo j’' 

(b) Besignation. 

eitw ®®®'Snation of a benefice must be made to the bishon i f 

presence" orrnota®’" *^^v,r ‘’®®‘^ ‘wo witnesses. The resignation. 

Ea ion of t^*® ®^®®ntion of the deed and his 

exchanrthn . • essential (g). E.xcept on an 

madfiinfoL ^®signation must be unconditional, but it may be 

thfre nest '>® -^de at 

the bishon mov* bishop to avoid scandal or legal proceedings ; and 
until a future fixeTlrf^t P°®*'P°"® ‘■b® declaration of the vacancy 
‘he tithe rent the incumbent to receive 

reason («) Thfi accruing before that date or for any other 

und his accenlncrr? “^'=®P‘ ‘be resignation (t), 

____ ^cceptance of it need not be in any p articular Lm or in 

V. cLc (i830) (l(i05), Cro. Jac. 63 ; 

P- 624. ante - and’fnr tVf' sequestration during the vacancy. 

») Stat: (1536) 28 He„ 8 ‘be duties, see p. 635, post. 

J/i ^' 3 “ ’(‘aV '• 36- 

y.“‘- tll-, PP. 040-544 p 467 -«9 ; Burn, Ecclesiastical Law, 

'?.C-A.,aZm“iB (i 8 ' 8 m 7 bet v. Oy/ord {Bishop] fl887), 35 Ch. D. 48, 74, 

"t resignation, see S r 44 ’rin ^ 6 "’ B. For forms of deeds 

\ ^I*.' P* 602. ' ‘ ^ PP- 56, 51 ; Encyclopasdia of Forms, 

») [Bishoff) (1889), 14 App. Cas. 259. 268, 269. 

^‘^^'^Bockingham {Marchioness) y. 

(1626), 3 3 ijj- 502 rf T * Simony (D) ; Fletcher v. Bondta {Lord) 

fe tl. L., per Eullock, B., at p. 544. 

s s 2 
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Sect. 3. 

Beneficed 

Clergy. 

Illegal 
agreements 
to resign. 


Penalty for 

corrupt 

resignation. 


Resignation 

bonds. 


writing. It is implied if the resignation was made at his request (a). 
The resignation takes effect upon its acceptance bj the bishop, and 
cannot afterwards be revoked (f)). 

^ 1243 . The declaration against simony to be taken before admis- 
sion to a benefice (c) contains a statement that the clerk has not 
entered, nor, to the best of his knowledge and belief, has any person 
entered, into any agreement or engagement otherwise than as allowed 
by ss. 1 and 2 of the Clergy Eesignation Bonds Act, 1828 (d), that 
he should at any time resign the benefice (t'). Any agreement, 
on ^ the transfer of a right of patronage of a benefice, for the 
resignation of a benefice in favour of any person is invalid (/). 

If an incumbent corruptly resigns his benefice or corruptly takes, 
directly or indirectly, any pension, sum of money, or other benefit 
for resigning it, both the giver and taker are liable to the penalty 
of losing double the amount or value (z/). 

1244 . A bond or contract for the resignation of a benefice or 
ecclesiastical preferment entered into by a clerk either before or after 
his admission thereto is void(/i), and if entered into in connection 
with his presentation or appointment thereto is simoniacal (i), unless 
it comes within the terms of the Clergy Eesignation Bonds Act, 
1828 (k). By that Act an engagement in writing entered into by a 
clerk before his presentation or appointment to a benefice or prefer- 
ment in private patronage (/) for his resignation thereof, expressly 
to the intent that any one specified person whosoever, or one of two 
specified persons both being within the degrees of relationship to 
the patron or one of the patrons permitted by the Act, shall be 
presented or appointed thereto, is valid and may be enforced (m), 
provided that the instrument containing the engagement is 
deposited within two months in the registry of the diocese or 
peculiar jurisdiction in or to which the benefice or preferment is 
situate or subject (»). Where two persons are specified in the 


(a) He7jesy. Exeier College, Oxford (1806), 12 Ves. 336; Reichel v. Orfird 
(Bishop) (1887), 35 Ch. B. 48, 69, C. A., aflSrmed (1889) 14 App. Cas. 259, H. L. 

(b) Fands Case (1607), Cro. Jac. 197; Reichel v. Oxford (Z?fVAop) (1889), |4 
App, Cas. 259. Whether a resignation can be revoked before it is actually 
accepted by the bishop is not clear (ibid., per Lord Herschell, at p. 271). 


After the resignation of a benefice has been held effectual in an action to whicn 
the patron was a party, the resigning incumbent cannot set up the invalidity of 
the resignation as against a successor instituted and inducted on the patron 0 
presentation (Magrath v. Reichel (1887), 57 L. T. 850). 
c) See p. 594, ante. 

' ) 9 Geo. 4, c. 94. 

e) Benefices Act, 1898 (61 & 62 Yict. c. 48), s. 1 (4), sched. 

7) lbid.,s. l(3)(e). 

^( 7 ) Stat. (1589) 3i JEliz. c. 6 , s. 7. A bond mven to an incumbent to secure to 
him an annuity equal to the income of his benefice as an inducement to him 
to resign is void (Young v. Jones (1782), 3 Doug. (k. b.) 97). 
h) Fletcher v. Bondes (Lord) (1826), 3 Bing. 501, H. L. 
t) Ibid. 

k) 9 Geo. 4, c. 94. 

l) Ibid., s. 6 . 

m) Ibid., ss. 1,3. • ffl 

b) Ibid., 8 . 4. The instrument is to be open to inspection, and an omce 

copy certified by the registrar is legal evidence thereof ; and the registrar may 
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engagement, each must be either by blood or marriage an uncle, 
son, grandson, brother, nephew or grandnephew of the patron or 
one of the patrons beneficially interested in the patronage (o) or of 
a married woman whose husband in her right is patron or one of 
the patrons (p). A resignation made in pursuance of any such 
engagement must refer to the engagement and state the name of 
the person for whose benefit it is made, and the ordinary cannot 
refuse the resignation except for good and sufficient cause. But it 
is only valid for the purpose of allowing that person to be presented 
or appointed to the benefice or preferment, and is void unless he is 
presented or appointed thereto within six months after notice of 
the resignation has been given to the patron or patrons (q). 


Sect. 3. 

Beneficed 

Clergy. 


1245. An incumbent who has held a benefice for seven years at Resi^^nation 
least continuously may represent to the bishop in the prescribed 
form that he desires to resign the benefice under the provisions of !,’ccoTntof 
the Incumbents Resignation Act, 1871 (r), on the ground of being infirmity, 
incapacitated by permanent mental or bodily infirmity from the 
due performance of his duties; and the bishop may thereupon, if 
he sees fit, issue a commission to inquire and report upon the 
truth of the alleged ground and the expediency of the resigna- 
tion.^ The commissioners are to be five in number, and are to be 
(1) either the archdeacon or rural dean ; (2) an incumbent of the 
diocese nominated by the retiring incumbent ; (3) an incumbent of 
the diocese nominated by the bishop; (4) a justice of the peace of 
the county who is a member of the Church of England, nominated 
by the presiding chairman at the last preceding quarter sessions for 
the county or division, or, if there is no such person, by the lord 
lieutenant of the county; and (5) a person nominated by the 
patron (s). A month’s previous notice of the intended commission 
and of the required nomination of commissioners is to be sent to the 
mci^bent, patron, chairman of quarter sessions or lord lieutenant, 
as the case may be, and churchwardens of the benefice ; and if the 
patron, or the chairman of quarter sessions or lord lieutenant, neglects 
to nominate within the month, the bishop may nominate a commis- 
sioner mstead ((). On receiving notice of the issue of the commission 
ue commisBioners are to cause seven days’ notice of their first 

u affixed to the usual place of public notices in the church 
0 the benefice. Three are to be a quorum, and they may, if they see 
, examine on oath persons desirous of giving evidence before them. 

R their return to the commission they are to certify all material 


fees fixed by the Act lor me aeposit 
‘'cw hes and office copies UbidX 

another t?" the patronage is held in trust or in the right of 

-i • th®, ^^‘^tionship must be with a cestui que trust or a person in whose 

Rghtitisheldfifcid.). ^ 

P) Phul, 8. ' 2 . ^ 

?) 8. 5. 

; 34 & 3o Viet. c. 44. 

the T)flfrA ’’ ^ the patronage is alternate, the nomination is to be by 

presentatfoVli^vj^’ difierence, by the patron entitled to the next 
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Sect. 3. 

Beneficed 

Clergy. 


matters, with their opinion as to the expediency or otherwise of the 

’■ “fi at least three of them deem it 
pedient, they are to specify the amount of pension which in their 
opinion ought to be allowed out of the revenues of the benefice to 

Incumbent (a). In the case of an incumbent who is 
found a lunatic by mquisition the committee of his estate may 
in his name and on his behalf exercise the right of resignation and 

tL' Acf(i7^ “ connection therewith given to an incumbent by 


Limit of 
pension. 


1246. No benefice is at any time to be subject to the payment of 
moie than one pension (c), and the pension must not exceed one 
third part of the annual value of the benefice ((/), nor be an amount 

Winch will not leave sufficient income to secure the due performance 
of the services of the church (e). 


of pension° ^ i'etui'n Certifies the resignation to be expedient and 

the patron consents to it in writing, or does not within one month 
in writing lefuse his consent (/), or if after the patron has refused 

IS consent the archbishop decides that the resignation should be 

accepted, the bishop is to sign in triplicate a declaration in the 
prescribed form, stating the amount of pension allowed (g), the day 
of the avoidance of the incumbency and commencement of the 
pension, ^ not being less than one month after the date of the 
declaration, and the times of payment, not being oftener than twice 
a year. The declaration is to be sent to the patron and the retiring 
incumbent and to be filed in the diocesan registry, and is the title 
deed of the retired clerk to the pension, which is thenceforth a 
charge upon the revenues of the benefice and is recoverable as a 
debt at law or in equity from the incumbent of the benefice for the 


(a) Clergy Eesi^gnation Bonds Act, 1828 (9 Ceo. 4, c. 94), s. 8. The Act 

nf provision for the expenses of the inquiry and for the fixing of the costs 

IS op s secretary and the diocesan registrar in carrying into execution 
the provisions of the Act {ibid., ss. 16, 17). 

(b) Ibid., s. 18. ^ 

^c) Ibid., 3 . 9. 

d) Ibid., ^ 8, The annual value is the net annual value, exclusive of the 
o^e 0 residence, after deducting all rates, taxes, and charges assessed upon 
an payable out of the benefice, including in such charges the salary of any 
cura e who is compulsorily employed and any annual payments in respect of a 
mor gage created for securing the repayment of a loan by annual instalments, 
payments in the nature of a rentcharge, or otherwise, in a limited number of 
}ears, and having at the time of the sitting of the commission more than two 

(Incumbents Eesignation Act, 1871, Amendment Act, 1887 
(oO & ol Vict. c. 23), ss. 3, 5). 

(c) Inc^bents Eesignation Act, 1871, Amendment Act, 1887 (50 & 51 Vicfc. 

c. 23), 8. 5, which provides that the sufficiency of the income is to be calculated 

according to the scale of stipends set forth in the Pluralities Act, 1838 (1 & 2 
Vict. c. 106), s. 85. 

, . C^) If the pa^on refuses his consent, the return is to be laid before the arch- 

isnop, who is within one month to give a final decision whether the resignation 

8 ould or should not be accepted (Incumbents Eesignation Act, 1871 (34 & 35 
Vict. 0 . *14), s. 9). ■ ° 

(s') The amount of pension fixed by the declaration cannot be impeached on 

e gioimd of its exceeding the statutory limit {Maning v. Hardg (1904), 20 
-L. Jj. K. 776). 
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time being by the retired clerk, his executors, administrators, or 
assigns, but is not transferable at law or in equity(/0- 

1248 . In the case of pensions awarded after 8th August, 1887, 
where any part of the income of the benefice is derived from tithe 
rentcharge or glebe lands, the amount of each half-yearly payment 
varies and is from time to time regulated in accordance with the 
averages published under the provisions of the Tithe Act, 1836 (i), 
in the month of January next preceding the date of such half-yearly 
payment ; but in other cases the amount of the pension, after being 
fixed by the declaration of the bishop, is not liable to alteration 
owing to the subsequent diminution of the income of the benefice 
from any cause (k). The right to the pension, however, ceases upon 
the enrolment by the retired clerk of a deed of relinquishment under 
the Clerical Disabilities Act, 1870 (/), or on the day on which he is 
admitted to another benefice. And if he undertakes clerical duties 
elsewhere than within the benefice from which he retired, the bishop, 
on the fact being brought to his notice by the incumbent of the 
benefice, is to make inquiries, and, upon being satisfied that the 
retired clerk has been undertaking such duties and receiving 
remuneration for them, may determine whether the pension shall 
cease or be diminished in any and what proportion and for any and 
what period. But the retired clerk has an appeal to the archbishop, 
who may confirm, annul, or vary the bishop’s decision as he thinks 
proper (m). 


Sect. 3. 

Beneficed 

Clergy. 


Subsequent 
alteration or 
cesser of 
pension. 


^ 1249 . A pensioned clerk remains amenable to ecclesiastical dis- status ami 
cipline and liable to suspension from or forfeiture of pension for 
offences which would have involved suspension from or forfeiture ’lerk, 
of the benefice if he had remained incumbent ; and proceedings 
under the Church Discipline Act, 1840(a), may be taken against 
him for an offence in the same manner as if he had remained incum- 
bent and as if he had committed the offence within the benefice. 

If he resides elsewhere than in England or Wales or the Channel 
Islands, he may be required, by a letter or summons signed by the 
bishop and countersigned by the archbishop in token of consent 
thereto, and posted to his last known place of residence, to attend 
m England and appear to any proceedings instituted against him 
in respect of such oftence, and to appoint a place in England for the 
service upon him of all subsequent process and documents. And if 
he neglects to appear to the proceedings and appoint such place for 



. {h) Incumbents Resignation Act, 1871 (34 & 35 Viet. c. 44), S8. 9, 10. The 
incuml^ut cannot set off against the pension a debt duo to him from the retired 
clQxk {Gathercole v. Smith (1881), 17 Ch. D. 1, 0. A. ; Qathercole v. Smith (1881), 

/ P* ^26, C. A.), except in respect of dilapidations (see p. 768, post). 
W®*/ Will. 4, c. 71. 

[K) Jtolnimn y. iJund (1886), 17 Q. R. D. 341 ; Incumbents Resignation Act, 
m 1887 50 & 51 Viet. c. 23), s. 4. 

(0 &34Vict.c.91. 

gJ”*P^“cumbents Resignation Act, 1871 (34 & 35 Viet. c. 44), s. 15. The 

filfvl • of the pension is to be indorsed on the declaration 

be fl i'®oistry ; and a copy of the indorsement, signed by the bishop, is to 

0^0 ?P^ application to the incumbent and patron of the benefice {ibid.). 

fn) 3 & 4 Vict. c, 86. 
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service within three months after the date of the letter or summons 
the proceedings may be prosecuted in his absence (o), 

1250. On the filing of the bishop’s declaration the benefice will 
become ^pso facto vacant on the day fixed in the declaration, and 
the patron may present a clerk thereto as if it had been vacated by 
the death of the incumbent. The clerk who is instituted, collated, 
or licensed to the benefice becomes entitled to the revenues thereof, 
subject to the payment of the pension to the retired clerk (p), and 
to Uie house of z*esidence belonging to the benefice, free from any 
claim by the retired clerk ; and he has the same right and claim in 
respect of dilapidations as if the benefice had been vacated by the 
death of the incumbent {q). And if a pensioned clerk has on retire- 
ment become liable to the payment to the succeeding incumbent of 
any sum on account of dilapidations under the Ecclesiastical Dilapi- 
dations Act, 1871 (r), and has not paid such sum in the manner 
prescribed by that Act, the incumbent for the time being of the 
benefice may withhold the amounts due from time to time in respect 
of the pension and apply the same in discharge of the sum due for 
dilapidations until the whole debt has been discharged. But the 
amount so withheld in any one year is not to exceed one-half of the 

total amount of the pension for such year w’ithout the consent of the 
bishop (s). 

An incumbent who resigns his benefice is not entitled to emble- 
ments (t). 

(c) Exchange. 

1251. Two incumbents may exchange benefices wdth the consents 

of the patrons and of the bishops of the dioceses in which the 

benefices are situate. These consents are necessary because the 

exchange is effected by each incumbent resigning his own benefice 

and obtaining a presentation or collation to the other {a), and the 

bishop is not bound to accept the incumbent’s resignation of the 

one, nor can the patron of the other be compelled to present or, in 

the case of the bishop being the patron, to collate such incumbent 
to it(h). 

1252. Having obtained the licence of the bishops to treat of the 
exchange and secured the concurrence of the patrons, the incum- 
bents by an instrument in writing agree to exchange their benefices, 
and then each of them resigns his benefice into the hands of the 
bishop for the purpose of the exchange and not otherwise (c). The 

(o) Incumbents Resignation Act, 1871 (34 & 35 Viet. c. 44), s. 13. 

(p) Ihid.y s. 12. 
h) Ibid., s. 14. 

(n 34 & 35 Viet. c. 43. 

(«) Incumbents Resignation Act, 1871, Amendment Act, 1887 (50 & 51 Viet, 
c. 23), s. 6. 

(() Euhver v. BuJwer (181^, 2 B. & Aid. 470. 

(a) Watson, Clergyman’s Law, 4th ed., p. 28. 

(b) Degge, Parson’s Counsellor, Part I., eh. 14, pp. 202—204. Where 
patrons have alternate turns of presentation to a benefice, a presentation on 
an exchange of benefice is reckoned as a turn (Keen v. Denny y [1894] 3 Ch. 169). 

(c) Gib. Cod. 821 ; Watson, Clergyman’s Law, 4th ed., p. 28; Burn, Ecclea- 
astical Law, Vol. II., pp. 242, 243. The resignation may be made expressly 
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exchange only takes effect if and when both incumbents are insti- 3. 

tuted and inducted, or licensed, to the benelices taken in exchange. Beneficed 
If one is instituted and inducted and the other is instituted hut Clergy, 
dies or refuses to complete the exchange before induction, the whole 
proceedings are void, and the survivor, or each of them, if both are 
living, will be restored to his former benefice (f/). 


1253 . If an incumbent corruptly exchanges his benefice or cor- Penalty for 
ruptly takes, directly or indirectly, any pension, sum of money, or corrupt 
other benefit for resigning it, both the giver and taker are liable to 
the penalty of losing double the amount or value (e). This does 
not preclude incumbents from stipulating on an exchange, with the 
assent of their patrons and diocesan bishops, that the dilapidations 
of the one benefice shall be set of! against the dilapidations of the 
other (/). In the absence of such a stipulation dilapidations are 
recoverable on either side (y). 


(d) Cession. 

1254 . A benefice becomes void by cession if the incumbent is Vacation by 
created a diocesan bishop or takes another benefice or ecclesiastical 
dignity or preferment which he cannot lawfully hold therewith {h). 

The incumbent of a benefice may not hold another benefice 
with it except under the circumstances in wdiich the holding 
together of two benefices is authorised by the law as to plurali- 
ties (i); and an incumbent holding two benefices, or holding with 
his benefice a preferment in a cathedral or collegiate church, may 
not hold in addition another benefice or a preferment in a cathedral 
or collegiate church (j), except that an archdeacon may hold with 
his archdeaconry either two benefices, of which one is within the 
diocese containing his archdeaconry, under the circumstances in 
which such joint holding is permitted by law {k), or one preferment 


con^tional on the exchange being carried out, and may contain a proviso 
tflat it shall otherwise be void tGib. Cod. 821). This condition, even if not 
actually inserted, is annexed by law to a resignation expressed to be made for 
ne purpose of an exchange (Watson, Clergyman’s Law, 4th ed., p. 28). But it 
IS otherwise if no such purpose is expressed and the resignation is in terms 
abso ute {liumsey v. Nicholl (1877), 2 C. P. D. 294, C. A.). 

T .(Lord) Case (1601), 2 Co. Rep. 69 a, 74 b; Colt v. Coventry and 

tcAAdd (Bishop) (1617), Hob. 140, 152, Hx. Ch. ; Burn, Ecclesiastical Law, 
vob IL, p. 243. 

31 Eliz. c. 6, s. 8. 

1 0 P D 4Tc 

W Bovmes v. Craiy (1841), 9 M. & W. 1G6. 

ft lermes de la Ley, p. 103 ; Edes v. Oxford (Bishop) (1667), Vaugh. 18 ; 
ineiiT^ (tb48), 1 Rob. Eccl. 614. The practice of a bishop or the 

Lev benefice holding a benefice in co?n7nendam (Teimes de la 

Comit? Godolpbin, Repertorium Caiionicum, pp. 230 et set].; Le Case de 
Wflfl V, Coventru and Lichfield [Bishop), supra, 

(j_ ^ *18 ^ Ecclesiastical Commissioners Act, 1836 (6 & 7 Will. 4, 

'a Amendment Act, 1885 (48 & 49 Viet. c. 54), s. 14. 


634 


Ecclesiastical Law. 


Sect. 3. 

Beneficed 

Clergy. 
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m a cathedral or collegiate church of that diocese and one 
benehce within that diocese (/); and except also that the holding of 
a preferment in a cathedral or collegiate church may carry with it 
the holding of any office in the same cathedral or collegiate church 
the duties of which are statutably or accustomably performed by the 
peison holding such preferment (m). Moreover, these restrictions 
do not extend to an honorary canonry or to a prebend, dignity, or 
office unendowed or endowed to an amount not exceeding i'20 a 
yeai (h). And a suffragan bishop may hold a benefice or, under 
the circumstances permitted by law(o), two benefices (p). 

1255. If the incumbent of a benefice or benefices is admitted to a 
benefice or to preferment in a cathedral or collegiate church which 
he cannot lawfully hold therewith, his previous benefice or benefices 
will become ipso facto void, as if he had died or resigned the same((/), 
except that if an incumbent holding two benefices or holding with 
his benefice a preferment in a cathedral or collegiate church accepts 
in addition a benefice or a preferment in a cathedral or collegiate 
church, and before he is admitted thereto declares in writing to the 
bishop of the diocese in w’hich each benefice and preferment pre- 
viously held by him is situate, which preferment and benefice or 
which two benefices, being by law capable of being held together, 
he proposes to hold together, then only such previous preferment 
and benefice as he does not declare his intention of continuing to 
hold or such benefice as is not by law tenable with the newly 
accepted benefice will become ipso facto void, as if he had died or 
resigned the same. A duplicate of the declaration is to be trans- 
mitted by the clerk making it to the registry of the diocese to be 
there filed (r). 


provision as .^256. The dean of a cathedral or collegiate church can only hold 
to deans. deanery a benefice situate within the city or town of the 

cathedral or collegiate church and having an annual income not 
exceeding ;6500; and an incumbent who is appointed a dean and 
whose benefice does not fulfil these conditions ipso facto vacates 
the benefice at the expiration of six months from the time of his 


(/) Pluralities Act, 183S (1 & 2 Viet. c. 106), sa. 2, 124 ; Ecclesiastical Com- 
missioners Act, 1841 (4 & 5 Viet. c. 39), s. 10. 

(m) Pluralities Act, 1838 (1 & 2 Viet. c. 106), ss. 2, 124. The head of a 
college or hall in the Universities of Oxford and Cambridge and the warden 
of the University of Durham, if he holds a benefice, cannot also hold another 
benefice or a preferment in a cathedral or collegiate church ; and, if he holds 
such preferment, cannot also hold a benefice ; but this restriction does not extend 
to any benefice or preferment wbick is permanently attached to or forms part of 
the endowment of bis office (Pluralities Act, 1850 (13 & 14 Viet. c. 98), s. 6). 

(n) Ecclesiastical Commissioners Act, 1841 (4 & 5 Viet. c. 39), s. 3 ; Plurabties 
Act, 1850 (13 & 14 Viet. c. 98), s. 11. 

(o) See p. 604, ante. 

(p) Stat. (1534) 26 Hen. 8, c. 14, s. 7. 

(?) -^pperleij v. Hereford (Bishop) (1833), 9 Bing. 681 ; Betham v. Gregg 
10 Bing. 352 ; Pluralities Act, 1838 (1 & 2 Viet. c. 106), ss. 1 1, 124 ; Pluralities 
Act, 1850 (13 & 14 Viet. c. 98), s. 7. An incumbent of a parish who pre^nw 
himself to a district church thereby vacates the benefice of the parish {Stofit 
y. Winchester {Bishvp) (1850), 9 C. B. 62). 

(r) Pluralities Act, 1838 (1 & 2 Viet. c. 106), ss. 11, 124. 
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admission as dean(s). But this does not apply to a benefice 
expressly annexed to a deanery by statute ((). 


(c) Deprivation. 

1257. A benefice becomes vacant by the deprivation of the in- 
cumbent either (1) where there has been simony in connection with 
his presentation, institution, collation, or admission to the benefice, 
whether he was party to it or not {u ) ; or (‘2) where the incumbent 
is otherwise by law disqualified from holding it ; or (3) where he 
has been guilty of some other offence or conduct owing to which he 
is deprived of it by law or by a definitive sentence (u). 

If a person who is not in priest’s orders is instituted or admitted 
to a benefice, he cannot retain possession of it (h). 

If the ordination of a clerk has been corruptly procured, and 
within seven years after such corrupt ordination he is admitted 
into a benefice, it becomes void upon his admission (c). 

If a clerk who is admitted to a benefice wilfully fails to comply 
with the law as to publicly reading the Thirty-nine Articles and 
making the declaration of assent in the church of the benefice 

in the presence of the congregation (d), he absolutely forfeits the 
benefice {e). 


(ii.) Cure of Souh and Income of Benefice during Vacannj. 

1258. When a benefice becomes vacant a sequestration is issued {f), 
and the duties are performed by a curate or curates appointed by 
the bishop (^) or, in default of any appointment by him, employed 
for the purpose by the sequestrators (//). But any stipendiary 
curate who is licensed to the parish continues in office and his 
stipend is paid out of the income of the benefice during the 
vacancy (i), and this may sometimes render the employment of 
any other clerk unnecessary. The bishop may assign to every 
curate appointed to perform the duties a stipend during the 
vacancy at the rate of not above i-200 per annum, but so that 
the rate of the stipend or aggregate of the stipends does not 
exceed the net annual income of the benefice {k). The sequestrators 

Ecclesiastical Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 19. 

A. V. Uiampneijs (1871), L. E. 6 C. P. 384. 

« See pp. 593, 594, ante. 

V. Winder (1600), Cro. Eliz. 775; Slader v. 
iinfloi. f Bev. 138, where a layman had obtained a benefico 

whOa letters of orders. But his spiritual as well as temporal acts, 

rV/wi- M benefice, are valid (Costard v. Winder, supra; Hawke v. 
P 288) ^ Stowell (then Sir William Scott), at 

W Stat. (1589) 31 Eliz. c. 6. s. 9. 

.d) See p. 603, an(c. 

P- Ss Subscription Act, 1865 (28 & 29 Viet. c. 122), s. 7; see note (r), 
Gib. Cod. 749. 

P- W4, ’ ^f^i^fities Act, 1838 (1 & 2 Viet. c. 106), s. 100 ; and see 

(0 9 M. & W. 777. 

Ik) PI 

1 ) i'luroUties Acts Amendment Act, 1885 (48 & 49 Viet. c. 54), s. 10. 
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pay the amount out of the profits of the benefice which come to 
their hands, and if these are not sufficient, the incoming incumbent 
IS liable to pay the balance out of the profits received by him ( 1 ), 
If, on the other hand, the sequestrators have a balance of profits 
after paying for the services and for the costs of the sequestration, 
the new incumbent is entitled to it (m). 

Sect. 4. — Unbeneficed Clergy. 

Sub-Sect. 1 . — Position and Ministrations. 

1259. The unbeneficed clergy consist of clerks who are unattached 
and have no definite parochial or other ministerial charge, curates 
or ministers in charge of a parish or district, assistant curates, 
lecturers and preachers, ministers of chapels of ease, ministers 
of proprietary chapels, and chaplains. Whether they are 
unattached or have an appointed sphere of duty, they require, 
as a rule, in order to enable them to officiate anywhere, the licence 
or permission of the bishop of the diocese (n) and the consent of 
the incumbent of the parish (o). 

An unbeneficed clerk who holds a curacy or lectureship, or who 
is licensed or otherwise allowed to perform the duties of any 
ecclesiastical office, enjoys the same exemption from tolls when in 

(0 Stat. {1536) 28 Hen. 8. c. 11, ss. 3, 8; Pluralities Act, 1838 (1 & 2 Viet, 
c. 106), ss. 100, 101. An unlicensed clerk not appointed by the bishop, but 
employed by the sequestrators, can recover a reasonable sum for his services 
from the new incumbent (Dakins v Heaman (1842), 9 M. & W. 777). 

(m) Stat. (1536) 28 Hen. 8, c. 11, ss. 1—3 ; Hatton v. Cove (1830), 1 B. & Ad. 
o38; Betham^. Oregg (\m), 10 Bing. 352; Russell 'v. Xay ( 1897 ), 66L. J (Q. B.) 
582« 

(k) Caiiones Ecclesiastic! (1603), 48—50 ; Act of Uniformity, 1662 (14 Car. 2, 
c. 4), s. 15 ; Finch v. Harris (1701), 12 Mod. Rep. 641 ; Trebtc v. Keith (1742), 

2 Atk. 498 ; Smith v. Lovegrove (1755), 2 Lee, 162 ; Barton v. Wells {11H9), 1 Hag. 
Con. 21 ; Carr v. Marsh (1814), 2 Phillim. 198, per Sir John Nicholl. at p. 206 ; 
Hodgson v. Dillon (1840), 2 Curt. 388, 392 ; Barnes v. Shore (1846), 1 Rob. Eccl. 
382 ; Freeland v. Neale (1848), ihid., 643 ; Kitson v. Drury (1865), 11 Jur. (N. S.) 
272. No stainp duty is payable in respect of a licence to preach or exercise 
any other spiritual function, wherd no emolument or salary is attached to the 
functions and the licence is not to hold the oflBce of lecturer, reader, or chaplain 
(Stamp Act, 1891 (54 & 55 Viet. c. 39). s. 1, Sched. I.). The bishop need not 
assign any cause for refusing his licence or permission, even though the clerk 
is beneficed or licensed in another diocese (i?ou;u (Bishop) v. Miller (\S6l), H 
I. Ch. R., Appendix, pp. i., ix.). Except in the case of stipendiary cmates 
(as to whom, see pp. 638 et seg., post), the licence is revocable at the discretion of 
the bishop (Hodgson v. Dillon, supra; Re Siiiyanlci (1864), 12 W. R. 625, 
Sedgwick v. Manchester (Bishop) (1869), 38 L. J. (eccl.) 30). Where an incum- 
bent or churchwardens engage tn© ministrations of an unattached clerk, they 
are bound to ascertain that he is duly licensed (Canones Ecclesiastici (1603), 

50). But a clergyman authorised to officiate elsewhere and not actually 
inhibited from officiating in the diocese, may give assistance in miftistrations on 
exceptional occasions without obtaining the permission of the bishop 
Chambers (\^2i), 2 Add. 177, 191; Dakins v. Seaman (1842), 9 M. & W. 
per Parke, B., at p. 780). 

_ (o) Carrv. Marsh, supra; Farnworth v. Chester (RwAop) (1825), 4 B. & U 
555, 568—570 ; Hodgson v. Dillon (1840), 2 Curt. 388, per JDr. Lushinoton, at 
pp. 392, 393 ; Mohjneux v. Bagshaw (1363), 9 Jur. (n. s.) 553, per Ur. LUSHINO- 
TON, at p. 554 ; Jones v. Jeff (1863U 8 L. T. 399, 401 ; Richards v. txncher 
(1874), L. R. 4 A. & E. 255. For' exceptions, see pp. 609, 614, 626, ante, an 
640 — 643, post. 
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the performance of his duty he is going to or from a place of 
worship or is engaged in some parochial business, and is subject to 
the same restrictions as to farming and trading, as the incumbent 
of a benefice (p). 


Sub-Sect. 2. — Curates or ^f^nister8 in Charqe. 

1260 . Curates or ministers-in-cliarge include clerks who are 
(a) in charge of an ecclesiastical district not constituted a parish, 
or(b) in charge of a parish either (1) during a vacancy in the 
benefice, or (2) during a sequestration of the benefice when the 
incumbent is inhibited (r?), or (3) during the non-residence of the 
incumbent (r), or (4) where the incumbent has been negligent in 
the performance of his duties and is inhibited (.s). In the last 
three cases the clerk is appointed as a stipendiary assistant curate 
and acquires his position of curate in charge by the permitted or 
enforced withdrawal of the incumbent. An assistant curate may 
be also temporarily in charge of a parish during a short absence of 
the incumbent, but in that case acts as the representative of the 
incumbent and under his directions (^). 


(i.) Ministei's in Charge of a District. 


1261 . Where a Peel district is constituted under the New Parishes 
Act, 1843(a), a minister is nominated to it under the provisions of 
that Act (6), and when licensed thereto by the bishop (c) performs 
within it, independently of the incumbent of any parish out of which 
the district has been taken, all such pastoral duties of a minister of 
the Church as are specified in his licence, and also, when a building 
18 licensed in the district for divine worship, all such services and 
offices as are specified in that or any further licence granted by 
tbe bishop, and to that extent has the cure of souls in the district ; 
but no burials are to be performed in the licensed building, nor is 
the licence to include the solemnisation of marriages {d). He is in 
all respects subject to the jurisdiction of the bishop and arch- 
deacon, and is styled the minister of the district, and is a body 
politic and corporate with perpetual succession and power notwith- 
standing the statutes of mortmain to hold grants of endowment 
and augmentation made to him under the provisions of the Act, 
and any real or personal estate which may be given to him 
^0 l8,w; and is only removable from his ofifice of minister 
or the like reasons and in the same manner as a perpetual curate 
IS removable (e). When the district becomes a new parish, the 


? V. Barr (1854), 4 E. & B. 105, 115, 116. 

See p. 640 , 

See p. 642 . 


Eotberj'’s Precedents, No. 178, p. 89; Parnell v, 

fal B 1 ® P- C. 46, o3. 

J ri ’? c. 37. See pp. 448, 449, ante. 

tv 21. 

% 1844 (7 & 8 Viet. c. 94), s. 10. 

«) Uid B ^ If— 
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church becomes a perpetual curacy and a benefice, and the minister 
i)ecomes perpetual curate thereof (/). 


(ii.) Minkters in Charge of a Parish. 

minister in I'e^son of a vacancy in the benefice or of the 

charge. absence of the incumbent (^) is the minister in charge of a pariah 

has, while so in charge, the rights and duties of the incumbent with 
reference to the services in the church and the cure of souls of the 
parish (h). He has power to make a presentment (i), and occupies 
the same position as the incumbent in the choice of churchwardens 
and sidesmen (A'). If the benefice is vacant, he has the right which 
the incumbent possesses of appointing the parish clerk {1 ) ; but not 

if the benefice is under sequestration owing to the bankruptcy of 
the incumbent {in). 


Sub-Sect. 3. — Assistant Curates. 

(i.) LicencCt Stipend, and Status generally. 

office 1263. A clerk is admitted to tlie office of assistant curate in a 

assistant benefice by the licence of the bishop on the nomination, except 

curate. where there is a clear custom or a statutory enactment to the 

contrary, of^ the incumbent (/t). Before he is licensed, the bishop 
must be satisfied by examination as to his personal fitness for the 

cure to which he is nominated ; and if he comes from another 

diocese he must produce a testimonial from the bishop or ordinary 
of the place from which he comes as to his honesty, ability, and 
conformity to the law of the Church (o). Before obtaining a licence 
to a stipendiary curacy the clerk must present to the bishop a 
declaration, signed by himself and by the incumbent of the benefice 


(/) Ne’n- Parishes Act, 1843 (6 & 7 Viet. c. 37), es. 15, 16. 

(y) The mere fact of a benefice being under sequestration does not render the 
curate who is appointed to serve the cure (see p. 643, post) the minister in 
charge {Lawrence v. Edwards, [1891] 1 Ch. 144). But he is in charge if the 
Incumbent is suspended {Finder v. Batr (1854), 4 B. & B. 105). 

{h) Finder v. Barr, supra. But if there is an incumbent, who is not inhibited 
by the bishop or restrained by statute from interfering with the discharge of the 
duties of the benefice, the curate represents the incumbent and is subject to any 
lawful directions which the incumbent may give as to the discharge of those 
duties {ibid., at pp. 115, 116). 

(i) Canones Ecclesiastici (1603), 113 ; Grove v. Elliot (1670), 2 Vent. 41. 

{k) Hubbard v. Fenrice (1746), 2 Stra. 1246. 

(l) Finder v. Barr, supra. 

(m) Lawrence v. Edwards, supra 

(w) Canones Ecclesiastici (1603), 48 ; Act of Uniformity, 1662 (14 Car. 2, c. 4), 
s. 15; Johnson, Clergyman’s Vade Mecum, Vol. L, pp. 94 etseq.; Watson, 
Clergyman’s Law, 4th ed., p. 209 ; Bimn, Ecclesiastical Law, Vol. IL. P* 61 ; 
li. V. Oxford {Bishop) (1806), 7 E^t, 345 ; Arnold v. Bath and Wells {Bishop) 
n829), 5 Bing. 316, 325. The fee for the licence is 10s. (Pluralities Act, 1838 
(1 & 2 Viet. c. 106), s. 82). The licence is exempt from stamp duty (Stamp Act, 
1891 (54 & 55 Viet. c. 39), s. 1, Sched. I.). A curate is frequently engaged on 
trial in the first instance with the mere permission of the bishop without a 
licence see note (t), p. 644, post. 

(o) Canones Ecclesiastici (1603), 48; Gib. Cod. 896; Exeter {Bishop) v. 
Marshall (1868), L. E. 3 H. L. 17, 54. The bishop’s refusal of the licence, after 
inquiry upon grounds which appear to him sufficient, cannot be questioned 
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to which he is to be licensed, to the effect that the incumbent bona 
fide undertakes to pay to him a specilied annual sum as a stipend 
for his services as curate, and that he bond fide intends to receive 
the whole of it without any deduction or abatement in respect of 
rent or consideration for the use of the glebe house, or on any 
other account (p). On being licensed he must lake the oath of 
canonical obedience to the bishop ((/), and if he has not done so on 
ordination on the same day, must make and subscribe in the 
presence of the bishop by whom he is licensed, or the commissary 
of such bishop, the declaration of assent contained in the Clerical 
Subscription Act, 1865 (r), and must, on the first Lord’s Day on 
which he officiates in the church or in one of the churches of the 
benefice to which he is licensed, make the same declaration at the 
time of divine service in the presence of the congregation (s). 

Every licence granted to a stipendiary curate, whether the incum- 
bent IS resident or non-resident, specifies the amount of the stipend 
to be paid to the curate (t). Any agreement made between him 
and the incumbent in fraud or derogation of the law as to curates’ 
stipends, or whereby a curate undertakes or binds himself to take 
a stipend less than that which is assigned to him by his licence, is 
void , and, notwithstanding his acceptance of a less sum and any 
discharge given by him for it, he and his personal representatives 
remain entitled to the full amount specified in the licence; and 
on application to the bishop within twelve months after the curate 
has q^uitted the curacy or died, payment of the unpaid portion, 
together with full costs of recovering the same, is to be enforced by 
monition and sequestration of the profits of the benefice (a)- 

_ 1264 . The selling of a curacy is simony, and renders the 
incumbent liable to deprivation (a). 

1265 . A difference between a curate and his incumbent as to his 
stipend, or the payment thereof, is to be summarily decided by the 
ni; *^P,^^*'bout appeal ; and in case of wilful neglect to pay the 

pend or any arrears thereof, the bishop may enforce payment by 
monition and by sequestration of the profits of the benefice (b). 



declar«f!!nf^ Subscription Act, 1865 (28 & 29 Viet. c. 122), ss. 3, 6, where tho 
such an nfR ^ the Stipendiary Curate’s Declaration. Whether there is 
supra) honorary assistant curate is doubtful {It. v. Liverpool 

(9) Cloncal Subscription Act, 1865 (28 & 29 Viet. c. 122), s. 12. 
aWA / o 551, an<c. 

1 ’ Ecclesiasticus (1865). Wilful default in respect of 

Act iSfiT [<)as assent renders the licence void (Clerical Subscription 

ft Pln/Tv* 122), s. 8). 

“) / w;ar90,‘=h2“® 

® V. Lucy (1699), Carth. 484. 

^SBWent incumh*^ t ^ Viet. c. 106), ss. 83, 112. A curate of a non- 

^WnstiDend b® appointed sequestrator to recover payment of his 

\ untef V. Morion (1850), 16 Q. B. 198). A curate cannot bring an 
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resident and 
duly performs 
the duties. 


1266. W here the incumbent of a benefice is resident and duly 
performs the duties of the cure, the bishop cannot compel the 
appointment of a curate or assign to a curate a larger stipend than 
the incumbent is willing to pay(c), except where the benefice 
exceeds £500 in annual value, and either the population amounts 
to 3,000 or there is a second church or chapel with a hamlet or 
district containing 400 persons. In that case the bishop may 
require the incumbent to nominate a person to be licensed as 
curate to assist in performing the duties of the benefice and to be 
paid by the incumbent, and may, if such nomination is not made 
■within three months, appoint and license a curate with a stipend 
not exceeding £150; but an appeal from the requisition or 
appointment lies within one month to the archbishop (d). 


1267. Unless the incumbent is suspended or inhibited, a curate 
must act in accordance with his directions (c), and he is responsible for 
W’hat is done by a curate under his directions or with his consent (/). 


(ii.) During an Incurnhenfs Non-Desidence or Neglect of Duty. 

1268. W'liere the incumbent of a benefice does not either 
actually reside thereon nine months in each year, or, with the 
written consent of the bishop, perform the duties thereof while 
non-resident, resident on another benefice of which he is incumbent, or while 

having a legal exemption from residence, or a licence to reside out 
of the benefice or out of the usual house of residence thereof, the 
bishop may appoint one or more curates to the benefice if the 
incumbent either (1) absents himself from the benefice for a 
period or periods amounting together to more than three months in 
one calendar year (_(/), without having one or more curates licensed 
or approved by the bishop to perform the duties, or (2) for one 
month after the death, resignation, or removal of a curate neglects 
to notify the fact to the bishop, or (3) for four months after such 
death, resignation, or removal neglects to nominate to the bishop a 
proper curate (h). A curate actually employed by a non-resident 
incumbent may be licensed, although not expressly nominated to 
the bishop (z). The licence must specify whether the curate is 
required to reside within the benefice or not. If the incumbent does 
not reside or does not satisfy the bishop of his intention to reside 
during four months in the year, the curate must reside within the 


Appointment 
of curate 
w'here 

incumbent is 


action against his incumbent for aiTears of his salary in cases where the Act ^ 
placed the matter in the hands of the bishop (KVsfv. Turner (1837), 6 Ad. & Eb 
614), nor where the chancellor has ordered a writ of sequestration to issue, and 
has allowed the sequestrator’s accounts, can the incumbent obtain an order fwm 
a civil court to reopen them {Burrow v. Tihon (1898), 14 T. L. K. 214). But 
where an incumbent contracts to provide a curate with board and lodging in 
addition to his salary, an action will lie for damages for breach of the contract 
[Fraser v. Denison (1888), 57 L. J. (o. B.) 550). 

' ' R.v. Peterborough [Bishop) (1824), 3 B. & C. 47, 50. 

Martyn v. Hind (1785), Kothery’s Precedents, No. 178, p. 89. . 

;) Pluralities Acts Amendment Act, 1885 (48 & 49 Viet. c. 54), ss. 13, io, 
and see note (w), p. 661,po5f. 
if) Parnell v. Roughton (1874), L. E. 6 P. C. 46, 53. 

(g) Between 1st January and 31st December [Sharpe v. Bluck) (1847), 10 
Q. B. 280). 

(A) Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 75. 

(i) Ibid., s. 98. 
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benefice, it a convenient residence can be procured within it au,l 
the licence must specify the place of residence. Un.ier ;ther 
circumstances the bishop may permit the curate to reside outside 
the benefice on grounds specified in the licence. But under II 
cu-cumstances the curate must reside within three miles of the 
church 01 chapel of the benefice, except in cases of necessity 
approved by the bishop and specified in the licence (/,). 

1269. If the population of the benefice exceeds ‘2,000 or there 

Tlf belonging thereto not less than a mile 

apart, the bishop may require the non-resident incumlipiit to 
nominate two or more persons to be licensed as curates, and may 
if such nomination is not made within three months after the 
lequisition, appoint and license two or more curates with stipends • 

— re'.s, IS 

each lear^hfr ‘n ® resident for four months in 

ythptnn , benefice, and may, during his service of the cure 
all anv ‘ incumbeiiUssign to him the house with 

of ronf ^ gardens and buildings belonging thereto, free 

1 n;!ahboiniL‘''“‘ n® archdeacon or rural dean and 

seouesterpr) *■ profits of the benefice may be 

to thf on ^ enforce delivery of possession of the assigned premises 

ipend n f ‘o ‘h® curate a 

thn residence, he is liable, while 

assessmpm^ the same taxes and parochial rates and 

cases where the 

to pay to himllf incumbent 

assLLents^ • amount of such taxes, rates, and 

the daTe o Michaelmas day before 

monifion and^sL°‘‘^r V- payment may be enforced bv 

must at anv tim« ‘he benefice («). He 

notice either f ®P P®®®®u®ron of the house on six months’ 

permission of 

ljecomin/vftLnf°^ himself; or, in case of the benefice 

given within weeks’ notice from the new incumbent, if 

Whecfi on ^oriths after admission to the benefice (o). 

tile curate non-resident, the bishop is to appoint to 

prescribed scale ( benefice a stipend according to the 


Sect. -1. 

Unbeneficed 

Clergy. 
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in certain 
cases. 


Residence of 
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hou.se of 
residence. 


Stipend^of 

curate. 


1 ^? SS^pi * ‘ 

9. U. ’ ‘ ^ luraiitiee Acts Amendment Act, 1885 (48 & 49 Viet. c. 54), 

»/ * 2 Viet, c. 106), s. 93. 

, ®) /iid., g. 9n Tf < 

incumbent 40n fnr « ^ refuses to give up the bouse, he is liable to pay to the 

(v) Pin ®very day of wronijful nnssossinn (ihirf V ^ 

Morto7i (1850), 
the annual value 
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TTniionofi A iucumbent of two benefices resides on one or 

^ ClerS ^ f '®“ different proportions for the full requisite period 

^'«gy. and employs a curate to serve interchangeably in the benefice from 


\ ^ \ * 1 vAAOjugcarUijr lu UMU ueufc5ilutj irOIIl 

stipend when ^'nich he IS absent during bis residence on the other, the bishop 

sendng two ^ reasonable stipend not exceeding the 

benefices. larger of the benefices nor less than the rate 

loi the smaller. If the incumbent so residing employs one or more 
curates for the whole year on each of the benefices, the bishop may 
assign to each of them a stipend less than the prescribed rate (q). 


of^curate™^"*^ , 1272. "W here the duties of a benefice are duly reported to the 
when duties ^sliop to be inadequately performed (r), he may require the 
aL^^nadl? incumbent, althougli resident and engaged in performing the duties, 

quately {? 0^6 Or more curates with sufficient stipends to be 

performed. licensed to perform or assist in performing the duties; and, if the 

incurnbent does not within three months make such nomination, 
the bishop may appoint and license to the benefice one or more 
curates, and may assign to them stipends not exceeding by £10 the 
stipends allowed to curates in the case of a non-resident incumbent; 
but so that if the whole net income of the benefice does not exceed 

ioOO a year, the stipend or aggregate of stipends must not exceed 
il50(s). 


Special 

circum- 

stances. 


1273. Where, however, an incumbent is non-resident or incapable 
0 peifoiming the duties of the benefice from age, sickness, or other 
unavoidable cause, and owing to these or other special circumstances 
hardship or inconvenience would arise if the full stipend were 
^ curate, the bishop may assign to him a less stipend 

VI h the consent of the archbishop of the province, notified upon 


amount to £80 ; nor less than £100 or the annual 
1 p«q iha ^ amount to £100, where the population amounts to 300 ; nor 

nnnnln? ^rinu&\ vslue if it does not amount to £120, where the 

nnf ^135 or the annual value if it dnes 

nr iha a ^ ^13o, where the population amounts to 750 ; nor less than £150 
tn 1 nnn does not amount to £150, where the population amounts 

vnl n’p nf W ^ ^ Vict. c. 106). 8. 85). Where the annual 

Qorv’ e enefice exceeds £400, the bishop may assi^ to a resident curate 

stipend of £100, although the population does not 
hv inntn ti, amounts to 500. any larger yearly stipend notexceedmg 

« Km re.spective amounts prescribed as abovimentioned 

° V population exceeds 2,000. or the benefice has two or more 

nn!iy*^ T than a mile apart, the bishop may require the incumbent to 

nominate two or more persons to be licensed as curites. and, in case of his not 
doing so wit^hin three months, may appoint and license two or more curates and 
assign to them yearly stipends not exceeding by £70 the respective stipends 
a lowed as above mentioned ; but so that the whole of the yearly stipends of the 
curates serving the benefice do not exceed altogether two-thirds of the net 

"" the benefice. The incumbent ^thin one month after he is 
^rved with the requisition or with notice of the appointment of the curat^ 
may appeal to the archbishop of the province (ibid., s. 86 ; Pluralities Acts 

Amendment Act, 1885 (48 & 49 Viet. c. 54). s. 9),^ 

9 Pluralities Act. 1838 (1 & 2 Viet. c. 106), s. 88. 

W See pp. 613, 614. ante. ^ , 

(s) Plurafities Act, 1838 (1 & 2 Viet. c. 106), s. 77 ; Pluralities Acts AmenjP 

^ ®- 3- ^ meumbent has a nght to ^ 

1 bishop before he is required to appoint a curate on accoun 

neglecting Jue duties (Cajiel v. Child (1832), 2 Or. & J. 558). 
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the curate’s licence, whereon it must also be stated that for special ^kct. i. 
reasons the full stipend has not been assigned (^). Unbeneficed 

1274. Where a stipend equal to the whole value of the benefice is 
assigned, it is to be subject to deduction in respect of all charges and i^edactions, 
outgoings legally affecting the value of the benefice and of any 
dimioution of its value not owing to the wilful default or ne^^Iect of 

the incumbent (a). ^ 

1275. Where a stipend equal to the whole value of the benefice is Retention for 
assigned, the bishop, upon the application of the incumbent, may 

allow him to retain in each year so much of the annual value of the 
benefice, not exceeding one fourth part thereof, as has been actuallv 
expended during the year in the repair of the chancel and house of 
residence in respect of which he or his estate would be liable for 
dilapidations to his successor. And where the annual value of a 
benefice does not exceed £150, the bishop, upon the application of 
the incumbent, may allow him to deduct from the stipend assigned 
to a curate in each year any money actually expended in such 
repairs above the amount of the surplus of such value remaining 
after payment of the stipend ; but so that the deduction shall not in 
any one year exceed one fourth part of the stipend (h). 

1276. here in order to obtain the proper performance of Licence to 
ecclesiastical duties the bishop licenses an incumbent to serve as 

cuiate in an adjoining or other benefice, the stipend assigned to 

im may be less than the prescribed rate by a sum not exceeding 
. And where tlie bishop finds it necessary or expedient to 
icense the same curate for two parishes, he may direct that the 

ipend for serving in each shall be less than the prescribed rate 
by a sum not exceeding £30 (c). 

incumbenthas been found a lunatic ora person incumbent a 
HRrv' mind, and the bishop assigns a stipend to a curate 
is f l-he committee of the incumbent’s estate 

wh ? stipend to the curate out of the profits of the benefice 

"hich come to his hands (d). 

(iii.) In certain Cases of Sequestration, 

^ sequestration has issued under a judgment Appointment 
hani incumbent of a benefice or under his of curate 

thereaff in force for six months, the bishop may benj^ce 

the remains in force, appoint and license for sequestrated, 

curates l*®™™ance of the church of the benefice one or more 
stihond curates as the case may require, with such 

®CQue8tr*^t fit, specified in the licence and payable by the 

at anv t' money arising under the sequestration, and may 

revoke any such appointment and licence (c). 

«) 0 * 2 Viet. c. 106), 8. 87. 

V a. 92*. 

Y 

' “^«ration Act, 1871 (34 & 35 Viet. c. 45), ss. 


1—4. 


The yearl)’ stipend 
T T 2 
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Sect. 4. 

Unbeneficed Vacancy of Benefice. 

Cl^. 1279. pe bishop may assign to any or each curate appointed to 
Curate's peifoim the duties of a vacant benefice (/) a stipend not exceeding 

yipen .1 for each curate £200 a year for the period of the vacancy; but so 

ySv of stipend or aggregate of stipends does not exceed the net 

benefice. annual value of the benefice (y). 


(t.) Duration and Ttrmination of Curacy, 


By incumbent 
with bishop’s 
permission. 


By revocation 
of licence. 


1280. A stipendiary curate does not gain a settlement in a parish 
under the poor laws by officiating therein under the bishop's 
licence {h). After a vacancy in a benefice, the incoming incumbent, 
within six months after his admission thereto, can by six weeks’ 
notice determine the curacy of any curate who has been serving the 
benefice ; and in all other cases an incumbent, whether resident or 
non-resident, can, with the previous permission in writing of the 
bishop, determine the curacy of any curate by sLx months’ notice ; 
and, if the bishop refuses such permission to a resident incumbent 
or a non-resident incumbent who desires to reside on his benefice, 
he may w'ithin one month appeal to the archbishop of the province, 
who will confirm the refusal or grant the permission as may seem 
proper (i). But the bishop may at any time summarily revoke 
a curate s licence and remove him after having given him an 
opportunity of showing reason to the contrary, subject to the 
right of the curate to appeal against the revocation within one 
month to the archbishop of the province (k). On the other hand, 
a curate, at the expiration of three months after he has given 
notice of his intention so to do to the incumbent of the benefice 


on aggregate of the stipends is not to exceed in the whole twodhirdsof the 
annual value of the benefice as defined by the Incumbents Resignation Act, 
1871 (34 & 35 Viet. c. 44}, s. 11 (see note (d), p. 630, ante), nor £200 if the 
population does not exceed 500, or £300 if it exceeds 500 but not 1,000, or £500 
if it exceeds 1,000 but not 3,000, or £600 if it exceeds 3,000 (Sequestration Act, 
1871 (34 & 35 Viet. c. 45), s. 1). See also p. 620, ante, 
if) See p. 635, ante. 

(ffj Pluralities Acts Amendment Act, 1885 (48 & 49 Viet. c. 54), a. 10. 

(h) n. V. Over {Inhabitants) (1773), Burr. S. C. 746: R. v. Wantage (Inhah- 
iants) (1801}, 2 East, 65. 

{i) Pluralities Act, 1838 (1 & 2 Viet. c. 106), s. 95. The notice by the incum- 
bent need not be in any particular form or be formally served, and, apparently^ 
need not be in writing [Tanner v. Scrivener (1888), 13 P. 1). 128). Where a 
curate is temporarily employed without a licence (see note («), p. 638, ante), he 
is removable at pleasure [Martyn v. Hind (1776), Cowp. 437, Lord Mansfield. 

C. J., at p. 440). The licence of a curate appointed to serve the church or chapel 
of a district chapelry is not affected by the avoidance of the church of the parish 
or district parish in which the chapelry is situate (Church Building Act, 1838 
(1 & 2 Viet. c. 107), s. 13 ; Church Building Act, 1839 (2 & 3 Viet. c. 49), s. 1 1}- 
{k\ Pluralities Act, 1838 (1 & 2 Viet. c. 106), ss. 98, 102, 111 ; Poole v. Lf>nd<n 
{Bishop) fl859), 5 Jur* (n. s.) 522. The licence may be revoked for a felonv 
without tne curate having been convicted of it in a temporal court [Re Stuynh * 
(1864), 12 W. R. 825). The archbishop’s decision is final [Poole v. London 
[Bishop) (1861), 14 Moo. P. C. C. 262). It ought to be given on the saine 
ground as that on which the licence was revoked by the bishop [Re 
supra), and before giving it the archbishop must hear the curate personally, or, 
if desired, by counsel [R. v. Canterbury [Archbishop) (1859), 1 E. & E. 545). 
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and the bishop, or sooner with the written consent of the bishop, 
may quit his curacy (1). 

(vi.) Record of Licences and Uevoratious. 

1281. Copies of all licences and revocations of licences to stipen- 
diary curates are to be entered in the diocesan registry, and copies 
thereof are to be transmitted to the churchwardens of the parish 
to which they relate, to be deposited in the parish chest (m). 

Sub-Sect. 4. — Lecturers or Preachers. 

1282. A lecturer or preacher is a person in holy orders, elected 
or otherwise appointed for the special purpose of delivering lectures 
or preaching sermons in the church or cha|)el of a parish. He 
must be licensed by the bishop or the archbishop of the pro- 
vince (n); but where there is a riglit to elect or appoint a lecturer or 
preacher, the bishop is bound to license him, if he is orthodox, 
an honest liver, and loyal (o). Unless there is an immemorial 
custom to the contrary, he cannot be elected or appointed without 
the consent of the incumbent (p). 

1283. A clerk, before being licensed to a lectureship or preacher- 
ship, must, in the presence of the bishop or his commissary, make 
and subscribe the same declaration of assent and declaration 
against simony, and take the same oath of allegiance as is required 
of an incumbent before he is admitted to a benefice (q). 

1284. If a lecturer or preacher, who has a right to the office, is 
not permitted to exercise it, his remedy is by mandamus (r). 

1285. Where an endowment is provided for a lecture in a church 

during the afternoon of Sunday, the lecturer cannot prescribe 
the hour (s). 


Si:cT. 4. 

Unbeneficed 
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Requisites 
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r ^h^^hties Act, 1838 (1 & 2 Viet. c. lOG), 8. 97. If he quits earlier, he ia 
liable to pay to the incumbent such sum not exceeding his stipend for six 
j bishop, in his discretion, specifies in writing; and the inciunhent 

niaj ^oduct the sum from his stipend or recover it by action of debt {ibid.). 

1 inspection on payment of a fee of .'Is., 

na the incumbent of the parish must pay a like fee for the copy transmitted 

ifv k V (t&ni.p If the revocation of a licence i.s annulled by the 

rcbbiahop, the copies of the revocation are to be withdrawn from the registry 

and the parish chest {«.). 

na? Unifonnity, 1662 (14 Car. 2, c. 4), s. 16; R. v. London {Bishop) 

ie Canterbury {Archbishop) and London (/iw/<o/;)(18I2), 

t’ stamp duty on the licence is 10s. {Stamp Act, 1891 (54 & 

l.Sched.L). 

rniv; {Churchwardens) Case (1700), 3 Salk. 87 ; R. v. London 

l_Wils. 11, 15; 13 East, 420, u. The archbishop or bishop can 


cclPoVn r Subscription Act, 1865 (28 & 29 Viet. c. 122), s. 

cc^iasticu8(1865). See p. 601, 

(A ri (f '62), 1 Wm. Bl. 352, per Lord Mansfield, C.J. 

w • V, Bathurst (1760), 1 Wm. Bl. 210, where the incumhe 


incumbent and the 
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Unbeneficed 

Clergy. 


Obligation to 
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Chapels of 
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1286. ^here under the Union of Benefices Act, 1860(0, the 

lansh church, m which the lectures of an endowed lectureship have 

been customarily preached, is taken down or ceases to be a parish 

church, they are to be preached in the church which becomes the 

church of the parish; or the transfer of the lectures to other 

churches may be effected by schemes prepared by the bishop and 

approved by the Charity Commissioners and by the vestries of the 

paushes affected thereby, and assented to by the incumbents of such 
other churches (a). 


1287. ^\ith the assent of the incumbent, the bishop may require 
a lecturer or preacher to perform other clerical or ministerial duties 
as assistant curate or otherwise within the benefice. If he neglects 
to perform such duties, the bishop may require him to appear, and, 
with the assistance of the chancellor and one or more of the arch- 
deacons of the diocese, may summarily inquire into and adjudicate 
upon the facts, and, if necessary, suspend or remove him and 
declare the office vacant. But he has an appeal within fourteen 
days to the archbisho]) of the province. If there is no appeal, or, 
upon appeal, the sentence or declaration is affirmed, it is to be pub- 
lished in the church or chapel where the office has been exercised, 
and the office becomes thereupon vacant and the right of the 
lectupr or preacher thereto ceases ; and a new election or 
appointment thereto is to take place as if he were dead (h). 


Sub-Sect. o. —Ministers of Chapels of Ease. 

1288. Chapels of ease (c) are served either by the incumbent or 
a stipendiary curate of the parish, or by a minister specially 
appointed thereto^ by the incumbent of the parish and removable 
by him, or appointed by some other person or persons in whom, 
in exceptional^ instances, the appointment is vested (d). In some 
cases, by a private Act of Parliament, a chapel of ease is made pre- 
sentative (^). The minister is then instituted and inducted by the 
bishop on the presentation of the patron (/'). In all other cases he 
is licensed by the bishop to the chapel (^).‘ 


trustees of the endowment were held to be justibed in fixing the lecture at 
/ p.m. 

m 23 & 24 Viet. c. 142. 

(«) Ihid.y s. 2G. The bishop has no power to license a lecturer without the 
consent of the incumbent of the church in which he is to officiate {ihid.y 

(b) Lecturei-s and Parish Clerks Act, 1844 (7 & 8 Viet. c. 59), s. 1. The fact 
of a lecturer or preacher being requii’ed to peiiorm other clerical or ministerial 
duties in a parish does not relieve an incumbent fi'om any legal obligation 
which may rest upon him to employ a cm*ate or other assistant (ibid., s. 4). 

fc) See pp. 788, 789, jwst. 

(d) Gib. Cod. 209, 210; Bui’n, Ecclesiastical Law, Vol. II., pp- 56 — 61; 
Dixon V. Kershaw (1766), Amb. 528; R. v. Oxford (Bishop) (1806), 7 East, 600; 
R. V. Davie (1837). 6 Ad. & El. 374. 

(e) R. V. Foley (1846). 2 C. B. 664. 

/) Ibid. ■ 

(ff) Bum, Ecclesiastical Law, Vol. II., p. 58. The incumbent of a parish hM 
a right, and it is his duty, to nominate a minister to officiate in a consecrated 
building in the pai'ish, and the bishop may be compelled by mandamus to 
license such minister {R. v. London (Bishop) (1838), 1 'VVilL Woll. & H. 151). 
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Sub-Sect. 6. — Ministers of ProprieUiry Chnpds. 

1289. The minister of a proprietary chapel (/i) is appointed by 
the owner of the chapel or the persons having tiie right of appoint- 
ment under the terms of any trust under which the chapel is held. 
He must be licensed by the bishop to perform service therein with 
the consent of the incumbent of the parish in which the chapel is 
situate (i), and the bishop can at any time revoke the licence (./). 
A succeeding incumbent may refuse consent to his officiating under 
a licence granted by the bishop with the consent of the previous 
incumbent (/c). 

Sub-Sect. 7. — Chaplains. 

1290. A chaplain is a clerk ^Yho performs divine service in a 
chapel (Q. Besides the ministers of chapels of ease(m) and pro- 
prietary chapels («), who in a sense are chaplains, there are 
chaplains in England (o) of the army, the territorial force, the navy, 
cemeteries, asylums, gaols, w'orkhouses, other institutions, and the 
Sovereign and other individuals. 

1291. The duties of chaplains and officiating clergymen in the 
army are laid dowm in the “ Instructions for the guidance of 
chaplains of the Church of England in their ministrations to the 
troops,” and in the King’s Eegulations and Orders for the army (p). 
Under the directions of the general officer commanding in chief of 
the command in which they are located, they carry out the orders 
contained in the Army School Eegulations as to the religious 
instruction of children (^). 

The army chaplains are under the supervision of the Chaplain- 
General of the Forces (r). 

1292. Where the precinct of an army camp, barrack, hospital, nr 
arsenal is constituted an extra-parochial district by an Order in 
Council with the consent of the bishop of the diocese (s), the 
oecretary o£ State may from time to time appoint any army 
chaplain to be the chaplain of the district and perform the 


(y ^ to proprietary chapols, see pp. 789, 790, post. 

(t) Moysey y. Hillcoat (1828), 2 liag. Ecc. 30; Hodgson v. Dillon (1840), 2 
Curt 388 : Jiichards v. /<’,^cAer'(1874), L. R. 4 A. & E. 255. 

J) Sedgwick v. Manchester {Bishop) (1869), 38 L. J. (eccl.)30. 

A) Richards V. Fincher, supra. 

0 Tennes de la Ley, p. 110. The title is commonly u.sed of one who 
< epends upon the King or other man of quality for the instruction of him and 
8 amily, and the reading of prayers and preaching in his private bouse where 
ere IS a chapel for that purpose (ibid.). It is not genemlly used of the 

cond t^d °f or other chapel in which public worship is 


,w) Seep. 646, ante, 
p) See supra. 

abroad, see pp. 497 et seq., ante. 

1 Regulations and Ordei's for the Army (1908), pars. 1320—1334. 

^eealsopars. 162, 1519, 1767. 


lli n‘i ^l®o tdle Education. 

PP- 371 


ces of the Crown, Yol. II., 


(«) See p. 443. ante. 
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nnWfilrt n chaplain therein (t). If the district is by 

S5 Si-'" ^“"“''declared to be during the pleasure of the 

_gy. Soyeieign under the exclusive jurisdiction of an archbishop or 

bishop named in the Order, he exercises over an army chaplain 

ppoiiited to ofticiate therein all the powers and authority which 

a bishop can by law exercise over any clerk holding preferment in 

Ins diocese, to the exclusion of all other ecclesiastical jurisdiction in 
respect of the district (a). 

Where a building has been certified bj the Secretary of State to 
tne bishop of the diocese as used or intended to be used by the 
army as an unconsecrated chapel for the purpose of divine worship, 
e Secietaiy of State may from time to time appoint any army 
c laplain to perform all the functions of an army chaplain therein 
so long as the building is so used (b). 


Territorial 

force 

chaplaiDs. 


1293. There is a chaplains' department of the territorial force 
to which ministers of all denominations may be appointed as 
chaplains to the force, being attached for duty to a unit of a battalion 
01 its equivalent (c). The president of the county association 
foiwaids recommendations to the general officer commanding in 
chief for submission to the Secretary of State for War, after first 
obtaining, in the case of Church of England chaplains, the con- 
currence of the chaplain-general in their nomination (d). Their 
1 anks are similar to those in the army chaplains’ department, and 
their duties are determined by the officer commanding the unit to 
which they are attached (e). 


t) Chaplains Act, 1868 (31 & 32 Viet. c. 83), ss. 2-7. 

a) Ihtd., ss. 9, 10. ^ 

b) Ibid., s. 8. 

1 nno\ Anny Order of 14th January, 1909 (Anny Order 30 of February, 

1909). Ihe appointment of each chaplain to a unit is contingent on whether 
the number of belonging to his denomination amounts to at least 15 per 
cem. 01 the estabhsitment of the unit ; but the number of chaplains of any 
particular denomination appointed to a unit cannot exceed one for every 300 
men of that denomination. If at any time the number of a denomination falls 
below the reqiured .strength, the officer commanding the unit is to report the 
fact with a view to the chaplain’s appointment being cancelled. Additional 
appointments may be made to the staff of brigades or divisions, or in special 
cases at ^e discretion of the Army Council on the recommendation of the 
general officer commanding in chief {ibid., pars. 1, 2). 

nomination is made by the bishop of the diocese (War 
Of^e Circular Memorandum No. 153 (Instructions relative to the Appointment 
of Chaplains to the Territorial Force), 25th March, 1909). 

(«) Special Arany Order of 14th January, 1909 (Army Order 30 of February, 
1909), pais. 3 — 7. Vheu called up for active service they are to receive the 
pay and allowances of chaplains to the forces. At other times their remunera- 
tion IS that laid down in par. 419 of the Tenitorial Force Begulations {ihd.). 
1^ 419 of the Territorial Force Begulations the remuneration to 

officiating ministers appointed to perform divine service in camp on Sunday 
morning and Good Friday is for each day on which service is performed !*• 
^ere the number of their particular denomination is 100 and upwards, and 
10s. 6d. where it is 25 and upwards but under 100, and nil if it is below 
- 0 . A chaplain cannot draw pay for more than one service on each Sunday 
in camp and is not entitled to any allowances, but is conveyed to camp 
/Lv T association which administers his unit (Special Aimy Order of 

14th January, 1909 (Army Order 30 of February, 1909) ). 
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1294. The qualifications of a clerk for appointment as a naval 
chaplain are that he must have been ordained deacon and priest in 
the Church of England, or the Church of Ireland, or the Episcopal 
Church of Scotland, is not above thirty-five years of age, and is 
unbeneficed. He must produce testimonials from the hishoi) of the 
diocese in which he was last licensed, and must liave been examined 
and approved by the Chaplain of the Fleet, and must receive a 
si)ecial ecclesiastical licence from the Archbishop of Canterbury ( /'). 

Clerks in priests’ orders without restriction as to age can take 
temporary employment in the navy as acting-chaplains for 
temporary service ((/). 

Chaplains in the navy do not hold any naval rank, l)ut retain 
when afloat the position to which their otfice would entitle them 
on shore [h). 

The Chaplain of the Fleet is the head of the naval chaplains (i). 

The duty of a naval chaplain is so to behave as to inspire the 
officers and the ship’s company with reverence and respect towards 
him, to conduct the daily morning prayers and perform the duties 
of the Lord’s day {k), to provide opportunities for receiving the 
Holy Communion regularly, and, when practicable, at least once a 
month, and to keep the hooks of devotion and the communion 
plate (i). He is to visit the sick (m), to conduct funerals (a), to 
arrange for prayer and consultation with men or boys who desire 
to meet him for the purpose (o), and to give religious instruction to 
young officers put under his care by the captain, and to all the hoys 
m the ship, and to any men who voluntarily attend for the pur- 
pose(p); and is to supervise the naval schoolmaster and the ship’s 
library and any ministrations of scripture readers (q). He is to he 
at all times treated with respect and regarded as a friend and 
adviser by all^ on hoard, and is not to he required to perform any 
executive duties (r). He is not to undertake duty in parishes on 
shore for which payment is received, hut may assist in churches on 
shore occasionally without remuneration (s). 

1295. Where a cemetery company are established under a 
special Act of Parliament which incorporated the provisions as to 


® P^&ul^itioiis and Admiralty Instructions for tho Government < 
nis Majesty’s Naval Service (1906), arts. 231, 272, 324. The pay of uav 
chaplaina IS regulated by arts. 656, 1390, 1470. 

IhuL, art. 272. 

((0 Ihid., art. 217. 

(0 Ibid. 

Hi^mo service with a semoii is to bo performs 
j I ^ liturgy of the Church every Sunday, unless otherwise ordere( 
ship’s duties or the weather. Short prayers froui the sair 
ai?8^70- " ©very weekday after morning quarters or divisior 

’ Addenda (1908), art. 1713 a. 

/ . arts. 648, 709. 

J«) Ibid., art. 649. 
y>] Ibid., art. 650. 

P) Ibid., art. 6.51. 




I^d arts. 662—655 
loid., art. 704. 
lo^d., art. 657. 
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Sect. 4. 

Unbeneficed 

Clergy. 


chaplains contained in the Cemeteries Clauses Act, 1847(0, they 

from time to time appoint, with the approval of the bishop of 

the diocese, a clerk to officiate as chaplain in the consecrated part 
of their cemetery (a). 

Jn certain cases a chaplain may be appointed to perform 
the burial service in the consecrated part of a burial ground 
provided by a local authority (5). 


asWums.'^° 1296. The visiting committee of every lunatic asylum are re- 

quiied from time to time to appoint as chaplain a clerk in priest’s 
oiders licensed by the bishop of the diocese, and to fix his 

approved by them, is to perform 
in the chapel of^ the asylum or some other convenient place belong- 
ing thereto, divine service on every Sunday, Christmas Day, and 
Good Friday, and also divine service and such other Church services 
as the visiting committee direct, at such times as they appoint (d). 
His licence is revocable by the bishop (e) ; but the visiting com- 
mittee may dismiss him without the bishop’s consent(/). They 
may grant to him, if he is incapacitated by confirmed illness, age, 
or infirmity, or has been chaplain for not less than fifteen years, 
and is not less than fifty years old, such superannuation allowance as 
they think fit, not exceeding two-thirds of the salary paid to him 
at the date of his superannuation, and, if they think fit, a further 
sum in respect of the value of lodgings, rations, and other 
allowances enjoyed by him {g). 

Chaplains of 1297. A chaplain is apj)ointed by the Home Secretary to every 

gaol, and an assistant chaplain is appointed by him to any gaol 
which is sufficiently large to require the appointment (ft). Notice 
of every appointment is sent to the bishop of the diocese within one 
month after it has been made ; and no chaplain or assistant chaplain 
can officiate in a gaol until he has obtained a licence for the purpose 
from the bishop, nor for longer than while the licence continues in 
force (t). But he may also be dismissed by the Home Secretary, 
and receives such salary as the Home Secretary directs (A*). The 
same clerk may officiate as chaplain of two gaols within a convenient 
distance from each other, if they are together calculated to receive 


(f) 10 & 11 Viet. c. 65, ss. 27—34. 

(a) See title Burial and Cremation, Vol. III., pp. 518, 519, 559, 560; and 
see p. 425, as to notice to the chaplain of a burial under the Burial Laws 
Amendment Act, 1880 (43 & 44 Viet. c. 41). 

(d) See title Burial and Cremation, Vol. III., pp. 472, 473, 510. 

(c) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 276 (1) (a), (5). 

((/) (2). See also title LmNATics AND Persons OF UNSOUND 

(e) IhUl., s. 277 (1). 

(/) s. 276 (3). 

(i/) Ibul.y ss. 280 — 282. It is not essential, in order to entitle the chaplain to 
a superannuation allowance, that he should have resided in the asylum or given 
his whole time to the duties of the chaplaincy (R. v. Utre/ord County Council 

(1890). 63 L.T. 245). u .v 

(A) Prison Act. 1865 (28 & 29 Viet. c. 126), ss. 10, 12, as amended by Pnson 
Act, 1877 (40 & 41 Viet. c. 21). s. 5; 

ft) Prison Act, 1865 (28 & 29 Viet. c. 126), s. 13. See also title Prisons.^ 

(A) Ibid., s. 14, as amended by Prison Act, 1877 (40 & 41 Viet. c. 21), s. 5. 
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not more than one hundred prisoners (/). The chaplain of a gaol 
is a prison officer to whom a superannuation allowance or gratuity 
may be given on his retirement (m). 

1298 . A chaplain of a workhouse is among the paid officers 
whom the Local Government Board may direct the overseers or 
guardians of a parish or union to appoint, with such qualifications as 
the Board think necessary. The Board may define and direct the 
execution of his duties and the mode of his appointment and dis- 
missal, and his continuance in office, and the amount of his salary, 
and the time and mode of payment thereof (n). Before acting, he 
must obtain the licence or consent of the bishop (o), but can after- 
wards officiate in the workhouse without the consent and in spite of 
the prohibition of the incumbent {p ). He can charge or mortgage 
his salary (q). The Board can remove him for unfitness without 
the consent of the bishop and without assigning any special 
grounds (r). 


1299 . The chapels and chaplains of the schools to which the 
Public Schools Act, 1868 (s), applies, and of any of the endowed 
schools subject to the Endowed ychools Act, 1869 (0, are free from 
the jurisdiction and control of the incumbents of the parishes in 
which the chapels are situate (a). And when any college, school, 
hospital, asylum, or public or charitable institution has a chai)el, 
whether consecrated or unconsecrated, the bishop of the diocese 
may license a clerk to serve the chapel and perform such offices 
and services of the Church therein (other than the solemnisation of 
marriage) as are specified in the licence (a). Where this is done. 


W Prison Act, 1865 (28 & 29 Viet. c. 12G), s. 11. 

(wj) irison Act, 1877 (-lO & .11 Viet. c. 21), s. 66 ; Prison (Officers’ Super- 

1886 (49 50 Viet. c. 9); Prison Officers (Pensions) Act, 1902 

(2Edw. 7, c. 9). '' ^ ^ 

W Poor Law Amendment Act, 1864 (4 & 5 Will. 4, c. 76), ss. 46, 109 ; Local 

Government Board Act, 1871 (64 & 65 Viet. c. 70); It. v. liraintrea Union 

1-*/ ^ B. 160; General Consolidated Order, arts. 156 — 156, 

Y , Y ^t)5 — 198, 211 (Statutory Rules and Orders Revised. 

L\r ^°®rv^“gkmd, pp. 99—116). See also title Poor Law. 
vii Consolidated Order, art. 171 (Statutory Rules and Orders Revised, 

7* Pool England, p. 102). 

(1866), 9 Jnr. (\. s.) 556; and as to where the 
wOTKiiouse has a chapel, see Private Chapels Act, 1871 (64 & 65 Viet. c. 66), ss. 


(sMe [1891] 1 Q. B. 594. 

rnr.i.1-?®!’ 1 Act, 1864 (4 & 5 Will. 4. c. 76), s. 48; Genei-al 

Pont Y^^^f^P^der, art. 187 (Stututoiy Rules and Orders Revised, Vol. X., 
f V^rte Moli^ix (1866), 7 L. T. 599. 

ChaUAr>, ' ^ Act applies to Eton, Winchester, Westminster, 

title Educat^ion Shrewsbury {ibid., preamble, and s. 6). See 

M Viet. c. 56. 

Act ifiM (61 & 62 Viet. c. 118), s. 61 ; Endowed Schools 

p!; W 5«), 8. 53. 

to siimen • 1871 (64 & 65 Viet. c. 66), s. 1. Under the Missions 

ports in supported by voluntary contributions, chaplains in various 

of the diopA Kingdom and elsewhere are specially licensed by the bishops 
®oamen which the ports are situate for spiritual ministrations among 

»Uch have W or in seamen’s churches and institutes 

OR provided b)’ or in connection with the society. The licence, so 
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officiating in the chapel is, with respect to these offices 
P)p4v “ services, exempt from the control and interference of the 

incumbent of the parish or district in which the chapel is situate, 
and the onertory and alms collected at the chapel are at the disposal 
of the minister thereof, subject to the direction of the ordinary (h). 
I he licence may at any time be revoked (c). 


Royal and 
official 

chaplains and 

private 

chaplains. 


1300 . The Sovereign and peers of the realm, and certain other 
persons of position and dignity, have the right of appointing 
chaplains to^ serve in their own private chapels (d) and house- 
holds (e). The Speaker of the House of Commons appoints a 
chaplain to read prayers each day when the House meets for 
business, and to attend him on state occasions (/). 

Ihe clerical staff of the Chapels Eoyal consists of a dean, sub- 
dean, clerk and deputy clerks of the closet, domestic chaplains, 
chaplains in ordinary and honorary chaplains, priests in ordinary, 
honorary priests and deputy priests. 

A cleik serving as chaplain to the King or to a Queen Dowager or 

any of the King s children or brothers or sisters, or to an archbishop 

01 bishop, or as chaplain of the House of Commons, or as clerk or 

deputy clerk of the King’s closet, while actually attending and 

peifoiming his duties, or serving as dean, sub-dean, priest or reader 

in any of the King s royal chapels at St. James’ or Whitehall, or as 

a reader in the King s private chapels at Windsor or elsewhere, is 

not liable to any of the penalties or forfeitures imposed by the 

i luialities Act, 1838 (//), for non-residence on a benefice, in respect 

of the time during which he is so in attendance or performing his 
duties or serving (/<). 


far as respects conducting divine service on shore in an English port, authorises 
e chaplain to officiate in a named chapel of the society, being an institution 
fTk Pro'-isioiis of the Private Chapels Act, 1871 (134 & 35 Viet. c. 66) 

(rhe Missions to Seamen: Fifty-third Annual Report, 1909 ). 

(b) Private Chapels Act, 1871 (34 & .*35 Viet. c. 66), ss. 2, 3. 

{d) As to these, see p.7S9, jwst. 

f right exists in common law (Canones Ecclesias- 

-1 ; Case (1601). 4 Co. Rep. 89 b. at p. 90 a; Actants Case 

io o-i’ P: Een- 8. c. 13, ss. 13-19, 

72, 74, 2o, and stat. (1541) 33 Hen. 8, c. 28, regulating the number of 
cdaplains which archbisliops, bishops, peers of different ranks, and certain 
commoners therein named were entitled to have, and the mode of their appoint- 
ment and their power to hold benefices in plurality, were repealed by the 

? 2 Viet. c. 106), s. 1, and the Statute Law Revision 

Act, 186.3 (26 & 27 Vict. c. 125), s. 1, sched. A King's chaplain may be 
appointed by parol {IV/ietstoiie v. Ilig/ord (1595), Cro. Eliz. 424; but see contra, 

V. enoo), 1 Salk. 161). Other private chaplains were by etat. 

71 ^en. 8, c. 13 (1529), s. 22, required to be appointed under hand and seal (^. 

V. oavaa'e (1586), Godb. 41). As to the distinction between King’s chaplains 
ordmarj' and extraordinary, see Brown v. Miigg, supra. A King’s chaplain or 
ordinary' is privileged from arrest on civil process (Bi/rn v. Dibdin 
(1830) 1 Cr. M. & R. 8^1 . v. Dibdin (1844), 13 M. & W. 25; Harvey 

V. Dakuis (1849), 3 Exch. 266; Swan v. Dakins, Ex parte Dakins (1855), 18 
C/. £>. / /). 

(/) May, Parliamentarj' Practice, 11th ed., p. 159. 

(^) 1 & 2 Vict c. 106. 

(A) Ibid,, 8. 38. 
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1301 . A private chaplain is only permitted to preach and ad- 
minister the Communion in the chapel of the house in which he is 
chaplain (0- 

Sect. 5. — Ecclesiastical Offences (/.). 

Sub-Sect. 1 . — Offences in respect of Doctrine. 

1302 . Offences in respect of doctrine are either heresy, avowing 
blasphemous and impious opinions contrary to the Christian 
religion, depraving the Book of Common Prayer, or maintaining 
doctrines repugnant to the Thirty-nine Articles of Pveligion. There 
are many points of doctrine which the Church has not decided and 
which are open to every member of the Church to decide for himself 
according to his own conscientious opinion (/). 

1303 . Heresy, in law, is only that which has, before 1559, been 
adjudged so to be by the authority of the canonical scriptures, or by 
any of the first four General Councils, or by any other General Council 
wherein the same was declared heresy by the express words of the 
canonical scriptures, or which, since 1559 may have been, or may 
be, determined to be heresy by Parliament with the assent of the 
clergy in convocation (m). 

1304 . The offence of avowing blasphemous and impious opinions 
contrary to the doctrines and principles of the Christian religion on 


(i) Canones Ecclesiastici (1603), 71. Tho penalty for liis preaching or 
administering the Communion elsewhere is suspension for the first offence and 
excommunication forthe 8econd(/6/(L). In Kilmoreij (risc(>jn</)v. (1{)34), 
Eothery’s Precedents, No. 35, p. 14, the Court of Delegates confirmed the 
consecration or dedication of a private chapel attached to Lord Kilmoroy’s 
house for the \ise of him and his successors and family for the colebratiou of 
divine worship, administration of tho sacraments, solemnisatiou of marriages, 
and performance of all other divine and religious acts whatsoever, except tlie 
sepulture and interment of the dead ; saving the rights of the church of the 
parish in which the house was situate and all einolumonts belonging thereto. 
They declared that a chaplain to bo approved and licensed by the bishop of the 
diocese must be maintained at Lord Kilmorey’s expense for the performance of 
services in the chapel ; that he must not solemnise any marriage without banns 
published in tho parish church or licence from the ordinary, and mast within 
one month certify to the rector of the parish, or his curate, or to the church- 
wardens, the names of all persons married and of all infants baptized by him. 
They further ordered that Lord Kilmorey and his successors dwelling in the 
house, and their families and the chaplain for the time being, should once every 
year at Easter or Pentecost receive the Sacrament of the Lucharist in tho 
parish church in token of subjection to that church. See also p. 622, post. 

(A) For other ecclesiastical offences and procedure in respect thereof, see 
pp. 520 et sen., ante: for brawling, see p. 663, post; for simouiacal offences, 
see p. 593, ante. 

{t) Oorhumv. Exeter {Bishop) (1850), Moore’s Report, p. 464, P. C. 

(m) 3 Co. Inst. 40* Gib. Cod. 351 ; 1 Hawk. P. C., c. 2 ; Burn, Ecclesiastical 
Vol; H.jPp. 304—307. Stat. (1559) 1 Eliz. c. 1, s. 20, which contains 
d®lli»ition of heresy, was, among other obsolete enactments, repealed bv 
the Statute Law Revision Act, 1863 (26 & 27 Viet. c. 125), with a saving of 
any principle or rule of law or equity affirmed, recognised, or derived by, in or 
from any enactment thereby repealed {ibid., s. 1). Where a clerk is accused 
0 heresy, the articles of charge must distinctly state the obnoxious opinions and 
/ 7 ,® ®^^^t terras in which he has uttered or published them ( WUhams v. Salisburi/ 
[liuhop) (1863), 2 Moo. P. C. C. (n. s.) 375, 423). 
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the part of a person who has been educated in or has at any time 
made inofession of the Christian religion consists in law of assertins 

Chri'sH^n*""}"^ /''f® 'denying the 

Chustian religion to be true or the Holy Scriptures to be of divine 
authority, by writing, printing, teaching or advised speaking (n). 

Jvnh.u. a'" "®® “ derogation of, or by 

wL ^ ‘>'8 Book of Common Prayer or any- 

Lorls^Supper7iT'°*^'^ '“ B^i-ticular, the Sacrament of the 

anl^d^nehi t'M' advisedly ( 5 ) to maintain or affirm 

n?npT.f T ‘.f '.y. 8 °"trary or repugnant to any of the Thirty- 
nine Ai tides of Beligion (;•). ^ ^ 

Sub-Sect. 2.-0/r«c« in respect of the Fabric or Ornaments of a Church 

or of Ititual. 

1307. Any person in holy orders legally responsible for the due 
peifoimance of divine service 111 a church (. 9 ), or of the burial service 

(h) Stat. (169() 9 Will. 3, c. 35, s. 1, as amended bv stiif t 

nsb-j)’ "lo"*Moo'^p'' c"^c speaking (//Ja v. Burd^ 
iNO-j, lo Moo P. c. G. 1, at p. SO). Stat. 1697) 9 Will. 3 c 35 does not 

mi.t or affect the common law offence of blasphemy or uttering a b aiphemous 

libel ; see title (hiiMraAi, Law and Peocedure, Vdl IX dd f'lnrAi 

M .Stat (IMS) 2 4 3 Edw. 6, c. 1, s. 3; stat. (1559, lEfe'c 2 s 3 •' Act ol 

Se’ If7!"^''’ ’ i®'’? 't '’■ 1^’ (1591), 5 Co. Eep. (Of 

the King.s Ecclesiastical Law , la- Sandern r o n -A- 

(•anones Ecclesiastici (.«03), k Underlie ca„f:,"^S^’e.^elS:s- from 
tl.rnmw”' depravers of the Book of Common Prayer, 

offencT ^f deilvZ i“ book does not constitute^the 

f A Stat OMM l V Cooi (1876), 1 P. D. SO, 100, 101, P. C.). 

M That is to say deliberately (f/eath y. Harder, supra). 

iviwlns-i 't' U P ^’‘"enes Ecclesiastici (1603), o; Voijsey v, 

i life (18,1) L. K. 3 P. C. Jo,. The Articles must be construed in their literal and 

5 04 P 0 Tlf tbrilu’^^T ^ ^ Report, at pp. 462, 

will' not 6 o ipretationof anarticle is doubtful, the ecclesiastical courts 

1 1 ^^0 interpret it differently 

W wirifn ‘‘2L per Lord .Stowell (then Sir 

W. Scott), at p. <129; Gor/mm v. Lxeier (Bishop), supra, at nn 463 46i) In 

necessary to propound any intemgible 

thnf 1 'A «i t!? propound doctrine directly contrary to 

Thirty.mne Articles v. Burd^r, supra, at pp. 82, 

83, 88, 91) but any doubt as to whether the doctrine propounded is socon- 

!nZlW accused v. (second 

^^1. , It. ' 4 P. C. 3(1, 4ls). The Articles are not contravened bv 

maintaining mere nonsense {Heath V- Jiurder, supra, at p. 30) ; and in charging 

the offence the portion of the Articles contravened, and the doct.ine which is 
alleged to contravene It, n^t be specified {ibid., at p. 30 ; Williams v. Salishur;/ 
(/?(s/((^) (1863). 2 Moo P C. C. (N. s.) 375, 423; Sheppard v. Beunett (first 
appeal) (18(0), L. R. 4 P. C. 350, 362). But this was held unnecessary where 
the accused maintained all the doctrines of the Church of Rome {Hodgso?^ v. 

f<-e€y (1 45), 1 Rob. Eccl. 322). It is immaterial whether the doctrine is 
preached or published in a book {Heath v. Bnrder, supra, at p. 79). 

I l;Bcl'^aing any place of public worship in which divine service according 
to the Book of CommonPrayer is by law or by the bishop’s licence required to 
be conducted (Public Worship Regulation Act, 1874 (37 & 38 Viet. c. 85). 
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in a burial ground (i). is amenable under the Church Discipline Act, 
1840 (a), or, in the alternative, under the Public Worship Regu- 
lation Act, 1874 (b), where (1) an alteration in or addition to the 
fabric, ornaments or furniture of the church has been made without 
lawful authority, or any decoration forbidden by law has been 
introduced into the church (r) ; or (2) he has used ‘or permiue<l to 
be used in the church or burial ground an unlawful ornament of the 
minister of the church, or has neglected to use a prescribed ornament 
or vesture; or^ (3) he has failed to observe or cause to be observed 
the directions in the Book of Common Prayer as to the performance 
in the church or burial ground of the services, rites and ceremonies 
ordered by that book, or has made or permitted to be made an 
unlawful addition to, alteration of or omission from those services, 
rites and ceremonies (d). 


1308. Under the Church Discipline Act, 1840 (r), proceedings 

must be commenced within two years after the commission of the 

offence, except where a conviction for the offence has been obtained 

in a court of common law, in which case tliey may be commenced 

within six months after the conviction, although the period of tw'o 

years has elapsed (/). Under the Public Worship Regulation Act, 

1874 ((/), proceedings may be commenced in respect of an alteration 

or addition to the fabric of the church within five years after the 

completion thereof {h) ; but proceedings with respect to the use of 

an unlawful ornament of the minister of the church, or the neglect 

to use a prescribed ornament or vesture, or with respect to a 

matter connected with a service, or rite or ceremony, must be 

commenced within twelve months after the commission of the 
offence (t). 


Sub-Sect. 3. — Other Offences, 

1309. It is an ecclesiastical offence for the incumbent of the 
parish or any other person, whether clerical or lay, to alter, add to, 

Including any churchyard or consecrated burial ground, 
m Viet. c. 86. See pp. 526 et seq., ante. 

M I* ^ PP‘ 

i ^ general law as to faculties, and as to making unauthorised 

Qitions to or alterations in a church or churchyard, see pp. 5-10 et aeq., ante, 
ana pp. 66/ et aeq., post. 

(d) Public Worship Regulation Act, 1874 (37 & 38 Viet. c. 85), s. 8. A 

Ulster who does not use the prescribed form of prayer or of administering the 

ought 80 to do, or wilfully uses any other form, is also liable 

for ® ^*^d convicted thereof; and for a first offence is to be imprisoned 

ninths and forfeit one year’s income of all his preferment; and fora 

imprisoned for a year and is deprived ipso /ado of all 

itnnJ!^^ ^ third offence is to be similarly deprived and be 

cflaa i ff be is not beueficed, he is to be imprison* d for a year in 

offence and for life in case of a second offence (Act of Uniformity, 

Uniformity, 1662 (14 Car. 2, c. 4), s. 20; 

nr\ •iOQ 1 Leon. 295). See further as to ritual offences. 

M PP- 665 et aeq., post. 

' M P* ^26, ante. 

8 . 20 . 

A rlw P* 529, ante. 

/O ilnd., 8. 8. * 

.*) ^id.,6.ii{2), (3). 
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Offences. 

Preventing 
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connection 
with clerical 
duties. 


or take away, anything in, to, or from the fabric, fittings or ornaments 
of a church or a churchyard, without a faculty for the purpose (k). 

1310. An incumbent who, by bolting and barring the doors of the 
chinch, prevents the churchwardens from entering it to keep it 
cleaned and in order, commits an ecclesiastical offence (1). 

1311. The following are offences connected with the performance 
of a cleik s ecclesiastical duties (wi); — Taking or demanding illegal 
or extortionate fees for performing any office of the Church (h); 
wittingly administering the Communion to a person who does not 
kneel (o) ; publishing banns of marriage, or solemnising marriage, 
in a palish between persons neither of whom is a parishioner (p) j 
celebrating a marriage without banns or licence or registrar’s certifi- 
cate (</) ; lecturing or preaching in a place of public worship without 
having been approved or licensed by the archbishop of the province 
or the bishop of the diocese or, during a vacancy in the see, by the 
guaidian of the spiritualities, under his seal (r); officiating in an 
unconseciated building without a licence (s) ; officiating in a diocese 
against the inhibition or without the licence of the bishop (t) ; officiat- 
ing in a parish without the consent of the incumbent {a) ; assuming 
to exeicise the episcopal function of ordination (5), or keeping 


(4-) Musgrave v. Jiiissell (1777), Rothery’s Precedents, No. 175, p. 87 ; Sievekinu 
V. /un95/wZ (1860), 36 L. J. (eccl.) 1 ; Vinceut v. Eyton, [1897] P. 1. Unless 
me ecclesmstical courts are invoked to interfere with his discretion, the incumbent 
has the control over the erection of gravestones in the churchyard in ordinarv 
cases and the inscriptions thereon (Hopper v. i>f/m(I754), 1 Lee, 640, 648*; 

V. (1875), L. R. 4 A. & E. 398, Sir Robert PniLLiJtORE, at 

pp. 413, 414 ; S. C., reversed onappeal (1876), 1 D. 73. P. C.). Rut he may not 
dishirb the graves; though he may level the mounds on the top of the graves, 

laying down the same turf after so doing (Rennet v. Rono/ter (18281 2 Hag. Ecc. 
2o ; (1830) 3 Hag. Ecc. 17, 51. 52). \ h b 

(/) Rf/Zars v. (hast (1741), Rotherj-’s Precedents, No. 157, p. 77. 

; \ As to ntual offences, see also pp. 529, 530, ante, and pp. 665 etsea., post. 

(>0 Burgoym v. Fret (1829), 2 Hag. Ecc. 450, 464-466, 493; Burn, 
Ecclesiastical Law, Yol. II., p. 145. 

(o) Canones Ecclesiastici (1603), 27. The penalty for the offence is sus- 
pension (ibid). See p. 691, post. 

(p ) Nkhutsun V. Squire (1809), 16 Ves. 259, per Lord Eldox, L.C., at p. 261 ; 
IVyun V. Davies (1835), 1 Curt. 69 ; Tuckniss v. Alexander (1863), 32 L. J. (CH.) 

<94, jier IviNDERSLEY, V.-C., at p. 801. 

(y) Canones Ecclesiastici (1608), 62. 63. The penalty is suspension for three 
years (xbid. ; Ltwys v. Cheier (1678), Rothery’s Precedents, No. 67, p. 31). See 
also note (m), p. 693, and p. 703, post. 

(r) Act of Uniformity, 1662 (14 Car. 2, c. 4), s. 15 (repealed in part bv the 
Clerical Subscription Act, 1865 (28 & 29 Viet. c. 122), s. 15, sched.). ' The 
offence is punishable by three months’ imprisonment (Act of Uniformity, 1662 

(14 Car. 2, c. 4). s. 17). 

(«) llilcoxy. White (1833), Rothery’s Precedents, No. 192, p. 99; Kiisonv. 
Drury (1865), 11 Jim. (x. s.) 272. Except in the case of sickness, a clerk is not 
to preach or administer the Communion in a private house in which there is not 
a lawful chapel (Canones Ecclesiastici (1603), 71). The penalty for the first 
offence is suspension, and for the second, excommunication (ibid.). 

(t) Cohjatt V. Neivcomb (1704), 2 Ld. Ravm. 1205 ; Smith v. lovegrove(ll5o), 2 
Lee, 162 ; Bumes v. Shore (1846), 8 Q. B. 640 ; NesbiU v. Wallace, [1901] P. 354. 

(a) Richards v. Fincher (1873), L. R. 4 A. & E. 107 ; Woody. Headingley-cum- 
^^^rley Burial Board, [1892] 1 Q, B. 713, jyer Lord Coleridge, C.J., atp. 729: 
Nesbitt V. Wallace, sujrra. 

(b) St. Albans (Bishop) v. Fillingham, [1906] P. 163, 
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unauthorised fasts or practising unauthorised prophecies or exor- 
cisms r) ; wearing a graduate’s hood when not entitled so to do'w) 

A stipendiary curate who acts in defiance of the incumhent is 
guilty of an ecclesiastical offence (c). ' ^ 

1312. A clerk who holds ecclesiastical preferment is guilty of 

an ecclesiastical offence if he neglects duly to perform the diities 

attaching to that preferments ) or commits a breach of the law as 

to residence _m respect of it (y), or neglects to attend a visitation (li) 

or to keep m repair the chancel, house of residence, and other 
property maintainable by him by law (i). 

Generally, all violations of Church order, and breaches of the 

cnmnf disobedience to the lawful 

aHwh (t) ^ ®'=‘=‘esiastical offences, and punishable 
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Part V. 


Public Worship and Church 
Ministrations. 


Sect. 1. — Divine Service in General. 

Sub-Sect. l.—Duties of m CUnjy. 

moiDing and evening prayers, in the celebration and ofdiwue 

W Canones Ecclesiastici (160;J), 72. ^ ‘ 

3 Aflti the- offence is suspension (ibid.), 

n PnlF^ Eothery’s Precedents, No. 178, p. 89. 

1 Hag. Ecc. 354, Appendix P, p. 2 ; Bavifs v. Pope 

Erecedonts^Vo G3 T 29 ^*'an 

condition to read dfvif’ L ®^«P<^»ded for refusing to obey a 

place or desk The fnJl old accustomed and most convenient 

able as fi.-.i:' / . "'.^“SP^r*^*cuhirinstancesof neglect of duty are Dunish- 

(Canones Voo]AQiinai^' • /i/^aoT to be baptized on a Sunday or lioly clay 

months (ibid ) • i which the penalty is suspension for three 

less, and in m ““ ‘yi“g i“ 'veak- 

unbaptized ia6us'’Denti t P®)> "''^‘uh the penalty, if the child dies 

?nd premia; not tfrenri “eknowledgment of the fault 


(1603). 68^ PaC A for three months (Canones Ecclesiastici 

18 not diRniiniif ^^“^‘“ister the Communion to a confirmed parishioner 

362 ; s. r^on llTP P' v- nomi^L, 11908] V. 

(1909), 26 'i\ L It Tft V. Dihdin, Ex parte Thompson 

[Argar v, Uotdswnrih}\~-Q^ h ^fusing to marry persons entitled to bo married 
(a\ wi/na 2 Lee, 515). 

(l^S). 2 Lee^’Annen No. 124. p. GO ; Pawlet v. Head 

PP; yi2. 313 ; and see ni nn’ f ^ P- C- 1105, at 

(*) A7n« V ’A 7 >f r t^b8^),_Rothery’s Precedents, No. 79, p. 36. 
sujmi. ' (1635), Eothery’s Precedents, No. 40, p. 16 ; Mugg v- 
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Sect. 1. 

Divine 
Service 
in General. 


administration of both sacraments (a), and in all other public and 
common prayer the fom set forth in the Book of Common 
ria} ei ; and the morning and evening prayers therein contained 

are to be openly and solemnly read on every Lord’s Day and on 
all other days and occasions therein appointed, and at the times 
therein prescribed, by all ministers or curates in every place of 
public worship of the Church of England (c). But the shortened 
order for morning prayer or for evening prayer specified in the 
schedule to the Act of Uniformity Amendment Act, 1872(d), may 
on any day except Sunday, Christmas Day, Ash Wednesday, Good 
iM-iday, and Ascension Day, be used, in a cathedral in addition to, 
and in a church in lieu of, the order for morning prayer or for 
e\ening prayer prescribed by the Book of Common Prayer (c) ; and 
le ta,bles of lessons and directions as to lessons and proper psalms 
contained in Part 11. of the schedule to the Prayer Book (Tables of 
essons) Act, 1871 (/), w'ere by that Act substituted for the lessons 


(«) Flemming's (158-1), 1 Leon. 295. 

( ) I'be full title of tne book is “ The Book of Common Prayer and Adminis- 
ra ion oi the Sacraments and other Bites and Ceremonies of the Church 
accor ing o the use of the Church of England, together with the Psalter or 
isalms ot David pointed as they are to be sung or said in churches and the 
rom or iManner of making, ordaining and consecrating of Bishops, Priests 
and Deacons (Act of Uniformity, 1662 (H Car. 2, c. 4), s. 1). 

(c) Act of Unifoimity, 1559 (1 Eliz. c. 2), s. 2 ; Act of Uniformity, 1662 (14 
^ Ecclesiastici (1603), 14. All the clergj^ are to say 

.^^7 Ik evening prayer, either privately or openly, unless pre- 

'k° \ sickness or some other urgent cause; and the minister of every parish 
c urch or chapel, if at home and not reasonably hindered from so doing, is to 
say tne same in such church or chapel, and cause a bell to be tolled for a 
con venient time before he begins, that the people may come to hear God’s Word 
+k him (Book of Common Prayer (Eubric after the Preface Conceni- 

mg e bervice of the Church) ). But where under a trust deed the income of a 
un was paj able to the incumbent of a church for conducting the services of the 
cmurch in strict and literal accordance with the order of the Book of U.mmon 
rayer, so long ami during such time as he should so conduct the .«!ame, Lord 
( en bm doiiN) Eomilly, M.E., declined to hold that the terms of the deed 
required daily service (Re Hartshill Endowment (1861), 30 Beav. 130). The 
1 any is to be said or sung when and as set down in the Book of Common 
rajer, and m particular on Wednesdays and Fridays weekly, by the ministers 
or curates m all churches and chapels in some convenient place according to 
e discretion of the bishop or other ordinary (Canones Ecclesiastici (1603), 
oj. In all parish churches and chapels where the sacraments are to be 
aaministered, the Holy Communion is to be administered by the minister so 
0 ten and at such times as that every parishioner may communicate at least 
three times in the year (of which the feast of Easter is to be one) (iWr/., 21); 

and he is to give public warning of every such administration to the parishioners 
on the previous Sunday (Hid., 22). 

id) 35 & 36 Viet. c. 35. 

(c) s. 2. The order and form prescribed in the Book of Common Prayer 
IS to be used in divine service and administmtion of the Holy Communion in 
^e colleges and halls of the Universities of Oxford and Cambridge (Canones 
Ecclesiastici (1603), 16); but on the request of the governing body of any 
college subsisting on 16th June, 1871, in any of the Universities of Oxford, 
Cambridge, and Durham, the visitor of the college may from time to time in 
writing authorise the use on weekdays of an abridgment or adaptation of 
morning and evening prayer in the college chapel, instead of the order set forth 
c^26) of Common Prayer (Universities Tests Act, 1871 (34 & 35 Viet. 

(/) 34 & 35 Viet. c. 37. 
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previously prescribed by the book, and for the directions on the 
subject previously therein contained (ff). 

If evening prayer is said at two dillWent times in the same place 
of worship on any Sunday (except a Sunday in which alternative 
second lessons are specially appointed in the table) the second lesson 
at the second time may at the discretion of the minister be any 
chapter from the four gospels or any lesson appointed in the table 
of lessons from the four gospels (h). Upon occasions to be approved 
by the ordinary other lessons may with his consent be substituted 
for those appointed in the calendar ; and upon occasions to be 
appointed by the ordinary other psalms may with his consent be 
substituted for those appointed in the psalter (i). 

_ The law as to uniformity of service does not preclude the addi- 
tion or interpolation of hymns, or the discretion of the minister as 
to what portions of the service shall be sung(A-). 


1314 . The order for morning prayer, the Litany, and the order 
for Holy Communion, or any of them, may be used together or in 
varying order as separate services ; and the Litany may be said 
after the third collect in the order for evening prayer, either in 
lieu of or in addition to, the use of the Litany in the order for 
morning prayer ; and any of them may be used with or without 
the preaching of a sermon or lecture or the reading of a homily (/). 
And a sermon or lecture may be preached without the prayers or 
services appointed by the Book of Common Prayer being read before 
it is preached, provided that it is preceded either by a service 
authorised by the Act of Uniformity Amendment Act, 1872 (/«), 
or by the bidding prayer (a), or by a collect taken from the Book 
of Common Prayer, Avith or without the Lord’s Prayer (o). 

_ 1315 . In the declaration of assent (p) every clerk promises to use 
in public prayer and administration of the sacraments the form 
prescribed in the Book of Common Prayer, and no other, except so 
far as shall be ordered by lawful authority; and the Act of 
Uniformity, 1662 (r/), directs that in those portions of the Book of 
Common Prayer which relate to the King, Queen, or royal progeny, 
the names shall be altered from time to time as occasion requires 
according to the direction of lawful authority (r). 


CC 60 VlCt. C. 0/ j, 


^ (Tables of Lessons) Act, 1871 (34 

(AUM.. eched., PartIL 
W 8. 2, and sched.. Part II. 

1 1 Hag. Con. 170, 175-180; Bead v. Lin 

m «59-6G1 , 1\ G. 

sem • Amendment Act, 1872 (35 & 3G Viet. c. 35), s. 5. ^ 

rifflo part of the public prayers or ministering the sacraments or < 

iv-y- Church referred to in Canoues Eoclesiastici (1G03), 58 (Be Bobii 
S 1 Ch. 85, 96. C. A.). 

W 3o & 36 Viet. c. 35. 

«) See Canones Ecclesiastici (1603), 55. 

Act of Uniformity Amendment Act, 1872 (35 & 36 Viet. c. 35), s. 6. 
,^) See p. 551, ante. 
y) 14 Car. 2, c. 4. 

(Gib T lawful authority in that case is the King in Coi 

1 dree not recognise any general Jus Uiunjicum it 

ope and bishops, collectively or severally, beyond the limits expr< 
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1316. On any special occasion approved by the ordinary there 
may be used in an}^ cathedral or church a special form of service 
approved by him, and containing nothing, except anthems or 
hymns, which does not form part of the Holy Scriptures or Book of 
Common Prayer (5). And an additional form of service varying from 
any form prescribed by the Book of Common Prayer may be used at 
any hour on any Sunday or holy day in any cathedral or church in 
which there are duly read, said, or sung, as required by law, at some 
other hours on the same day, the Order for Morning Prayer, the 
Litany, the part of the Order for Holy Communion required to be 
read if there is no Communion, and the Order for Evening Prayer; 
but there must not be introduced into such additional service any 
portion of the Order for Holy Communion, or anything, except 
anthems or hymns, which does not form part of the Holy Scriptures 
or Book of Common Prayer, and the form of service, and the mode 
i^which it is used, must be approved by the ordinary (0- 

1317 . here banns of matrimony can lawfully be published, they 
are to be published on three Sundays preceding the solemnisation 
of matrimony during morning service or evening service (if there is 
no morning service) immediately after the second lesson (u). After 
the Nicene Creed in the Communion Office the minister is to 
declare what holy days or fasting days are to be observed in the 
following week, and (when there is occasion for so doing) is to give 
notice of the Communion and of the celebration of divine service 
and of sermons. Nothing is to be proclaimed or published during 
divine service but by the minister, nor anything by him but what is 
prescribed in the rules of the Book of Common Prayer, or by the 
King, or by the ordinary of the place (v). 

1318. The bishop may order that there shall be two full services 
on every Sunday throughout the year or any part of the year in the 


authorised by statute {Kemp v. (1809), 3 Phillim. 264, per Sir Jonx 

NicnoLL, at p. 268 ; Head v. Lincoln (.B/sAop) (1889), 14 P. D. 148, 150). 

(sj Act of of Uniformity Amendment Act, 1872 (35 & 36 Viet. c. 35), s. 3. 

(t) Ib/d.^3.4. 

(u) M^arriage Act, 1823 (4 Geo. 4, c. 76), a. 2 ; Wynn v. Davies (1835), 1 Curt. 
69, per Sir Herbert Jenxeu, at p. 81. 

(v) Book of Common Prayer (Rubric after the Nicene Creed in tbe Com- 
munion Office) ; Parish Notices Act, 1837 (7 Will. 4 & 1 Viet. c. 45), s. 5. This 
Act abolished the practice of reading or publishing during or immediately after 
divine service decrees relating to faculties and other decrees, citations, and 
proceedings in ecclesiastical courts, and notices for vestry meetings and other 
matters, and provided that all proclamations or notices previously made or given 
in the church or chapel of any parish or place during or after diviae service are 
to be affixed on or near to the doors of aU the churches and chapels within the 
parish or place previously to the commencement of divine service on the days 
on which they were previously made or given, and when so affixed are to be 
in substitution for the proclamations and notices so previously made or given 
{ibid., S8. 1, 2, 4). A minister cannot lawfully give notice of the Communion 
in unauthorised language such as “ a high celebration of the Eucharist,” nor 
decide the observance of holy days or fast days other than th-'se which are 
specified in the Book of Common Prayer in the Tables and Rules for the 
Movable and Immovable Peasts together with the Days of Fasting and 
Abstinence through the whole Year {Elphinstone v. Purchas (1870), L. B. 3 

A. &E. 66, 111, 112). ^ ^ 
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church or chapel of every or any benefice in his diocese, whatever be 
its annual value or population, and also in the church or chapel of 
every parish or chapelry where a benefice is composed of two or 
more parishes or chapelries, in which there is a church or chapel, 
if the annual value of the benefice arising from such parish or 
chapelry amounts to i;i50 and the population thereof amounts to 
400 Oi’). If the aggregate yearly value of a consolidated benefice 
exceeds £500, the bishop may direct that there shall be two full 
services in each church of the benefice (a). 

1319. Except as above mentioned, a clerk has generally no right 
in performing divine service to alter, omit, or add anything to the 
prescribed form, including the lessons directed to be read (b). If 
less duty in the performance of divine service than that prescribed 
by law is in any case required, it isto be supposed that the relaxation 
has been adopted with the approbation of the bishop, and has been 
permitted owing to the circumstances of the parish ; and as the 
service is to be performed for the use of the parishioners, such 
relaxation may properly be granted in certain cases. If it is granted, 
the minister must strictly adhere to the terms prescribed (f). Any 
omission or irregularity should, if possible, be avoided ; but 
irregularities arising from reasonable causes and accidents are not 
to be criminally prosecuted or visited with ecclesiastical censures (d). 


Sub-Sect. 2 . — Duties ami lUijhts of Incumhents. 

1320. The incumbent of a benefice is bound to observe the legal 
requirements and restrictions in reference to the performance of 
divine service (e). Subject thereto and to the rights of tlie bishop 
as paramount incumbent of all the parishes in his diocese (/), and to 
any legal limitation imposed by the existence within the benefice of 
an ecclesiastical district (^), or a chapel exempt by law from his 
control (A), or by the incumbent’s susj^ension or inhibition (i), an 
incumbent has the control of the performance of divine service, 
including the singing, throughout his benefice (/i), and he has the 


(w) Pluralities Act, 1838 {1 & 2 Viet. c. 106), s. 80. In cciiain cases the 
order a third or additional service with a third sermon on Sundays 
^ke great festivals, and the appointment of a curate for its performance 
^ / TrJl ^^<hng Act, 1818 (58 Geo. 3, c. 45). s. 65). 

{(i) Pluralities Act, 1850 (13 & 14 Viet. c. 98), s. 8. 

J 7 t/anones Ecclesiastic! (1603), 14 ; CoU/att v. Newcomb (1704), 2 Ld. Raym. 
I^Oo; Newbery v. Goodwin (I811h 1 Phillim. 282. The omission of words from 
a lesson, though not legally justified, is greatly extenuated, if done from feelings 
0 uehcacy {Newbery v. Q^win, supra, at p. 284). 
yj ^^nnett v. Bonaktr (1828), 2 Hag. Ecc. 25, per Sir John Nicholl, at p. 27. 
1") V. Bonuker (1830), 3 Hag. Ecc. 17, per Sir JouN Nicholl, at 

P* 

e) Purae// v. Rouyhion (1874), L. E. 6 P. C. 46. 53. 
y ) See note (a), p. 442, ante. 

?! PP- 143, 448, ante. 
yO See pp. 651, 652, ante. 

?! PP; 534, 535, 612, 614, ante. 

W tiuichins \ . Benziloe (1792), 1 Hag. Con. 170; Hood v. Jleadingley-cum-’ 
ur|ey BuHal Board, [1892] 1 Q. B. 713, per Lord Coleridge, C.J., at p. 729. 

incumbent has the exclusive control of money collected in church, except 
oney given at the offertory or collected for church e.xpenses {R. v. O'Neill, 
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Ecclesiastical Law. 


Sect. I. 

Divine 
Semce 
in General. 


Personal 
flufy of 
resident 
incumbent 
who keeps a 
curate. 


Religious 
worship and 
service in 
uncoiisecrated 
places. 


Performance 
of divine 
service by 
clerk. 


right and duty to conduct it or provide for its being conducted in 
all consecrated places of worship within the benefice (/). If the 
benefice contains more than one consecrated place of worship, he 
commits an ecclesiastical offence if he neglects to perform or provide 
for the performance of divine service in each (m), or if he closes one 
of them and disobeys the order of the bishop directing him to 
perform duty in it (n). Neglect of duty in the performance of divine 
service must, in order to constitute a criminal offence, be wilful and 

without just cause; but the absence of just cause will be inferred if 
none is shown (o). 


1321. In the absence of lawful impediment allowed by the bishop, 
an incumbent, who resides on his benefice and keeps a curate, must 
himself at least once a month read prayers and administer the 
sacraments and other rites of the Church in the church or chapel of 

the benefice (p), and must himself preach one sermon on every 
Sunday in the year {q\ 


1322. The incumbent, or, where he is non-resident, the curate in 

charge, of a parish or ecclesiastical district, or any person authorised 

by them respectively, may hold and conduct therein a congregation 

or assembly for religious worship in an unconsecrated place not 

certified and registered as by law required (r). But they cannot 

perform divine service in an unconsecrated place without the 
licence of the bishop (s). 


is a resident incumbent not under suspension 
or inhibition, no clerk can perform divine service in whole or in 
I)art within the benefice without his consent (t), except in an 


2 >arie (1867), 31 J. P. 7-12 ; Howell v. Holdroyd, [1897] P. 198). As to 
given at the offertory, see p. 472, ante. 

® (1592), 0 Co. Rep. 72 b ; Jo)ie$ v. Stone (1700), 1 Ld. Raym. 

0/8 ; Moysey y. Hillcoat{\S2S), 2 Hag. Ecc. ‘30, per Sir John Nicuoll, at p. 46 ; 
7%y y. J[<nc;*es/er(LV5Ayp)(1868), L. K. 2 P. C. 223; see also p. 613, 

Ine bishop cannot interfere with an incumbent’s right to preach in any church 
m his own benefice {Cole/att v. Newcomb (1704), 2 Ld. Raym. 1205). 

(to) Lhtndaj^ [Bishop) v. Brlcher (1687), Eotnery’s Precedents, No. 91, p. 42; 
//aacoc^ V. Ikmer (1692), ibid., No. 99, p. 47; Jones v. Curtis (1715), ibid., 
ISO. 119, p. oS ; Jtuyy v. (I inckester (Bishop), supra, at pp. 234, 236, 237. 
in) Jiuyy v. II inchesfer (Bishop), sujmt, at pp. 235—237. 

T It (1^28), 2 Hag. Ecc. 25; (1830) 3 Hag. Ecc. 17, per Sir 

John Nicixoll, atp. 39. v y o r 

• fi^^formity, 1662 (14 Car, 2, c. 4), s. 5. The penalty for default 

parish recoverable before two justices and leviable by 

( 2 ) Cauones Ecclesii,^tici (1603), 45 . 

(r) Liberty of is AVorship Act, 1855 (18 & 19 Viet. c. 86), s. 1. The 

Act also exempts from tn<, necessity of being certified and registered the cases 
of a congregation or ass^j^l^jy religious worship meeting in a private 
dwelling-house or on the premises belonging thereto, and of a congregation or 
assembly for religious woi&iip meeting occasionally in one or more buildings 
not usually appropriated to purposes of religious worship (tiij.). 

(s) 7'r?icA V. //(irns (1 <0-), '9 Mod. Rep. 641 ; Moysey v. Hillcoat, supra, per 
Sir John Nicholl, at p. '^^\\l)own (Bishop) Miller (1861), 11 I. Ch. R-» 


Appendix, p. i*, Dr. KadCL% p . Kitsoji y. J)rur'u (1865), 11 Jui. 

VN. s.) 272 ; V. 7' tne/itry 741 L. R. 4 A. “ v ;• 


iV ^ K T Farnworthv. Chester (Bishop) (lS2o), 

B. k C. 555, 568— 5 <0; Hodgs> ^ y, Dillon (1840), 2 Curt. 388, per Dr. 


\ 
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ecclesiastical district («). or in a cliapel exempt by law from tiio 
control of the incumbent (r). Where an incumbent has consented 
to a clerk being licensed by the bishop to minister in a proprietary 
chapel within his benefice, he cannot afterwards withdraw his 
consent, but that consent will not bind succeeding incumbents (w). 

Sub-Sect. 'S.— Brawling. 

1324. The object of the law against brawling being to protect 
the sanctity of places set apart for the worship of the Supreme 
Being and for the repose of the dead, and to prevent them from 
being converted with impunity into scenes of disturbance and 
violence, it is no part of the inquiry, where more than one person is 
implicated in such scenes, which of them began the quarrel. Each 
person who engages in it violates the law, whether he be the most 
or the least blamable ; each is bound to abstain from quarrelling, 
chiding, or brawling in the sacred place (a). 

1325. Any person who is guilty of riotous, violent, or indecent {h} 
behaviour (although such behaviour is in assertion of a bond fide 
claim of right (c)), whether during the celebration of divine service 
or at any other timefd), or who molests, lets, disturbs, vexes or 
troubles, or by any other unlawful means disquiets or misuses any 
preacher or any clergyman in holy orders ministering or celebrating 
any sacrament or any divine service, rite, or ofiice (e) in any 


Lushington, at pp. 392, 393 ; Jones v. <7e//(18G3). 8 L. T. 399, 401 ; liichards 
Fincher (1874), L. E. 4 A. & E. 235. 

'«) See pp. 443, 448, ante. 

v) See pp. 651, 652, ante. 

w) liichards v. Fincher, supra. 

a) Palmer v. Roffey (1824), 2 Add. 141, per Sir John Nicholl, at p. 144 ; 
Newbei'ij V. Goodwin (1811), 1 Phillim. 282, per Sir John Niciioll. at p. 283 : 
“ The law also, not merely the statute of Edward VI. but the general 
ecclesiastical law, protects the sanctity of public worship, — and still more 
endeavour’s to prevent every circumstance which may lead to the disturbance of 
persons engaged in solemn acts of devotion ; — it prohibits all quarrelling, 
chiding, and brawling in the church or churchyard, and requires decent and 
orderly behaviour.” As to the general jurisdiction of the ecclesiastical courts 
in cases of brawling independently of the statute law, see also Taylor v. Morley 
(1837), 1 Curt. 470; Hutchins v. Denziloe (1792), 1 Uag. Con. 181, where Sir 
^Y^^i'^l^COTTsaidthatthestatuteof Edward VI. (1552), 5&6Edw. 6, c.4,s. 1, 
did not create the offence, as it subsisted by the common law before the statute 
was enacted. A party may proceed either upon the statute or upon the ancient 
1 ^’ wherever a statute leaves an offence as it found it and only introduces 
^ditional punishment, a party may proceed on either; see also \Veiiniouth\. 
Collins (1702), 2 Ld. Eaym. 850. As to the abolition of the jurisdiction of tho 
ecclesiastical courts in cases of brawling over persons not in holy orders, 
see s. 1 of Ecclesiastical Courts Jurisdiction Act, 186i) (23 & 24 Viet. c. 32). 

(o) What amounts to indecency depends upon circumstances of time and 
place; see ]VoHhy. Terrington (1845), 13 M. & W., 795, 796. See also Jones 
y.Cfiterall (1902), 18 T. L. E. 367. 

(c) Ashei-y. Calcra/t {mi), 18 Q. B. D. 607; and see Kensit v. St. Paurs 
{Bean and Chapter), [1905] 2 KB. 249, 257; see also A.-G. v. Si. Cross 
(1^54), 18 Beay. 601, where an injunction was granted. 

(a) Ecclesiastical Courts Jurisdiction Act, 1860 (23 & 24 Viet. c. 32), s. 2. 
^7 8.1 the jurisdiction of the ecclesiastical courts in cases of defamation and 
orawliug was abolished against any person not being in holy orders. 

(c)i5ii.,8. 2, draws a distinction between a person “duly authorised to 
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Ecclesiastical Law. 

j ‘‘"y churchyard or burial ground, 
may be convicted (/), and every person so offending (g) may be 

apprehended by any constable or churchwarden of the parish or 
place where the offence has been committed and taken before a 
justice of the peace of the county or place where the offence has 
been committed, to be dealt with according to law (h), 

1326. A constable may be justified in removing a person from a 
church for disturbing the congregation at the time of divine 
service, although no part of such service was actually proceeding 
at the time (i). The duty of maintaining order and decorum in the 


church and 'a clergyman in holy orders ministering or 
Thfpv!, / sacrament or any divine service, rite, or office ” in any church. 

f of preacher who is not strictly ministering 

krislah,ri“in “y ^‘‘orament or any divine service, rite, or office shows that the 
&wo"i,T„ „ the case of a clergyman in holy orders, meant the 

latter woids to apply to something in the course of being done which in its 
character could on y be d^e by a clergyman in holy orders (Coyie v. Barber (im), 

ohstrimteatlf' />''' WmLES, J at p. 401, where the respondents Lving 
nffp'rtorl a *^“0 tneurnbent, whilst he was engaged in collecting the 

i®^ offertory sentences by another clergyLn, 
in a ‘ ® olergyman in holy orders celebrating divine service 

that ‘**0 magistrates rightly decided 

heVnnpll®'‘i" offence” charged, Inasmuch as 

In v saemmo f obstructed “ ministering or celebrating 

?mn.nnprT “• /®^vice, rite. Or office,” for while there is nothin! 

doi?:g it " mtefstelretc.” 1. “ 

fX-i PP- ‘‘"-479, and 

Lcclesiastical Courts Junsdiction Act, 1860 (23 & 24 Viet. c. 32), e. 2. 

(f/) That IS, against ibid., s. 2. ^ 

viw ^ ^ c. 4 of stat. (1552) 5 & 6 

far ' ^ quarrelling and fighting in churches and churchyards, 

rntlTn. n?;, holy orders. By s. 6 it is pn.vided that 

1 Win ^ Uniformity), or s. 18 of stat. (1688), 

P* s. 7 it is provided 

th« nrfi; ° ° shall limit, restram, or abolish the power possessed bv 

“ - -- the ohLhya^ or burial 

rpfi*iiaV *f*^”*^ T' 0824), 2 B. & C. 699, where the parish clerk had 

church a notice which was presented to him for the 
?l.a??k . person presenting it read it himself, and it was held on the facts 

fnr flip ^ constable had no right to detain such person in custody afterwards 

bpfnrp taking him before a magistrate. But this case was decided 

before the Ecclesiastical Courts Jurisdiction Act, 1860 (23 & 24 Viet. 

ppfp,i ^fk +k*^’’ ^he ^iisturber had been found as a fact to have 

the purpose of rnolesting the person celebrating divine service the 
detention would have been justified under stat. (1553) 1 Mar, sess. 2, c. 3, and 

^ &Mar. c. 18. By the former statute, “ if anyperson 
fkpTu or of purpose, molests any person saying or celebrating 

. or other such divine service as was most commonly used in the last year 

, , J time thereafter has been allowed, set forth or 

au onse by the Queen’s majesty etc. [words wide enough to cover divine 

""aH'' ‘*“1 «''<=■'.'' «“<=>! offende? may he forthwith 

constable or churchwarden of the parish or by 
iirifk- *k^ person then being present and be brought to any justice of the peace 

wimf f IS- ®- 18. if any person shall 
g y ana of purpose maliciously and contemptuously come into any 
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church lies immediately upon the churchwardens, and if tliey are Sect. i. 

not present, or being present do not repress any indecency, they Divine 

desert their proper duty. They are justified in removing a person Service 
from the church if they have reasonable grounds for believing that in General, 
he will offer interruption during the celebration of divine service (A). 

If the minister introduces any irregularity into the service, the 
churchwardens have no authority to interfere ; but they may com- 
plain to the ordinary of misconduct (/). 


Sub-Sect. Offences. 

(i.) In General. 


1327. In cases relating to ritual offences, it is important to 
establish and maintain as far as possible a clear and unvarying 
interpretation of rules, the stringency and effect of which ought 
to he easily ascertained and understood by every clerk before liis 
admission to holy orders. Still, in such cases there are not, as a 
rule, any rights to the possession of property which have arisen l)v 
the course of previous decisions, such as afford strong reasons for 
not reopening the decisions of final courts of appeal on questions 
of law affecting civil rights. Moreover, in proceedings which may 
assume a penal form a tribunal ouglit to be slow to exclude any 
fresh light which may be brought to bear upon the subject. 
Accordingly, the decisions, even of the highest court, on such 
matters are liable to be overruled where there is fresh light, meaning 
some fact w'hich has not been under the consideration of the tribunal 
on the previous occasion ; and even where ttiere is no such fresh 
light, the tribunal is at liberty to examine the reasons upon which 
the decisions rest, and to give effect to its own view of the law (m). 


As to the 
finality of 
decisions on 
matters of 
ritual. 


cathedral, parish church, chapel or other congregation permitted by that Act» 
and disquiet and disturb the same, or misuse any preacher or teacher, such 
person upon proof thereof before any j ustice of the peace, by two or more sutBcient 
witnesses, is to find two sureties to bo bound by recognisance in the penal sum 
of £50, and in default of such sureties is to bo committed to prison, there to 
remain till the next general or quarter sessions ; and upon conviction of the said 
offence is to suffer the pain and penalty of £20 to the use of the King. Prosecu- 
tions under these statutes have been rare, but s. 6 of the Ecclesiastical Courts Act, 
1860 (23 & 24 Viet. c. 32), and the Promissory Oaths Act, 1871 (34 & 35 Viet, 
c. 48), expressly leave the provisions above cited unrepealed and unaltered. 
Sect. 3 of the Ecclesiastical Courts Act, 1860(23 & 24 Viet. c. 32), allows an offender 
under that Act to be apprehended and taken before a justice of the peace ; see 
p. 6W, anU. For other Acts relating to brawling, see etat. (1552) 5 & G Edw. G, 
C; 4 (repealed, so far as relates to persons not in holy orders, by the Ecclesiastical 
tourts Act. 1860 (23 & 24 Viet. c. 32), s. 5); stat. (1559) 1 Eliz. c. 2, s. 3 ; 
places of Religious Worship Act, 1812 (52 Geo. 3. c. 155), e. 12; Roman 
Uthohe Charities Act, 1832 (2 & 3 Will. 4, c. 115) ; Religious Disabilities Act. 
846 (9 & 10 Viet, c. 5^, s. 4 ; Offences against the Person Act, 1861 (24 & 25 

8. 36. It is thought sufficient here to refer to those statutes 
withmit stating their provisions. See also title Cki.minal Daw and Procedure, 

Vol IX., pp. 477, 478. 

c ^1^® provisions contained in the Burial Laws Amendment Act, 1880 (43 

burials take place under that Act in a churchyard, 

see title Burial and Cremation, Vol. III., pp. 42G, 427. 

4) bee note (e), p. 470, 

W bee note (/), p. 470, ante. 

[m) Jleadv. Lincoln {Bishop). [18921 A. C. C44, 654, 655, P. C. ; Bulsdalev. 
Gtiflon 1877 2 P. D. 276, 305—307 P. C. 
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The la^Y does not exclude historical investigation in determining 
questions of ritual and ecclesiastical practice. Contemporaneouf 

i’mnortant '’alue m determining such subjects, and where it is 
historical works to be referred to (h) peimics 


legality or illegality of ecclesiastical practices 
the following rules have been laid down as well founded in principle, 

m'’ is expressly prohibited is pro- 

any contrivance 

hich, undei a diflerent name or appearance, attains the same 
end and whatever_ is expressly ordered mav not be evaded by 
an ihusory or partial compliance ; that whatever is subsidiary 
to what IS oi;dered, and whatever, being in itself decent and proper 
and 111 accordance with primitive and catholic use, is not by any fair 
eonstruction necessarily connected with those Eoman novelties 
which the Church “cut away and clean rejected " (o) at the 

8®nerally speaking, lawful. There are, in other 
"T’®’ of these things: (1) Things lawful and 

oideied, (2) things unlawful and prohibited; (3) things neither 
ordeied nor prohibited e.xpressly or by implication, but the doing 

0 which must be governed by the living discretion of some person 
in authority (a). ^ 


Discretion 
of court 
when offence 
proved. 


1329. ben an ecclesiastical offence is found to be proved, the 
promoters of a suit have not in all cases a right to insist on 



Ilr oLr^n f 2 P. D. 276, P. C., such authorities as 

^ Collier’s Ecclesiastical History, Dr. Thomas 

not hv rm ^ aud the like were quoted and relied upon, 

nm, ‘'f 'V ptlgment ultimately pronounced; and this not 

whnt wnQ f ‘ or opinion, but as leading to inferences of fact as to 

ISOoiTp to (Heady. Lincoln (Bishop), 

ticnTimlffo tl o P V' ‘ -1 historical material by an ecclesias- 

Archhi<;bon nf - the latter case on appeal from the court of the 

howf-tr\n^o 1 ^ terbury said, at pp. 65.‘1, 654 : “ Without considering further 
wViPn* if K has a right to act upon his own historical learning, 

wh-if to ascertain \vhat was the ecclesiastical practice or 

pnmio-T. f 1 entertained by eminent theologians, in remote times, it is 

objection generally, that it is impossible to 
pmilH K j ^^'ohbishop’s judgment was well founded, it 

Wnlv I by his having called to his aid for this purpose his own 

Tirnivrti.,? leseaiches. Nor does it make the objection better that instead of 
nropfp tif*® ex cat hedrli what in his opinion was the history of such and such a 
derived^ disclosed in his judgment the sources from which he 

(o) Book of Common Prayer. 

2 A. & E. 116, per Sir Robert 
Euillimom, at p. 191 ; affirmed (1868) L. R. 2 P. C. 365, 385. The person to 

whom such matters should be submitted is the bishop of the diocese (Book of 

^ applied in Martin v. Mackonochie, supra, per Sir 
^ niLLiiiORE, at p. 191), The function of the bishop to whom the 
pai les in doubt resort is not to pronounce a legal judgment, but to resolve, if 

f ^ f i ^ ^ bishop, if unable so to do, may send for the resolu- 

the archbishop. This course was adopted in the cases of “Incense 
fi. Processional Lights ” and the “ Reservation of the Sacrament,” upon which 
tne archbishops pronounced their opinions at Lambeth (July 31, 1899, and ifay I, 
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sentence bein" pronounced, even if it be only a inonition not to 
repeat the offence (b). If the court is satisfied that the olTence 
will not be repeated, it is entitled to accept the assurance of future 
submission, and is not bound to inflict a penalty, and a monition 
is a penalty (c). 

(ii.) Ornaments and Decorations of the Church. 

1330. A bishop cannot by a sentence of consecration legalise 
the retention in a church of an ornament which is forbidden by law 
to be there (d). The rubric as to ornaments in the commencement 
of the Prayer Book is in these words : “ And here is to be noted, 
that such Ornaments of the Church, and of the Ministers thereof, 
at all times of their Ministration, shall be retained, and be in use, 
as were in this Church of England, by the Authority of Parliament, 
in the Second Year of the Beign of King Edward the Vlth."’ The 
rubric deals wTth two kinds of ornaments — the ornaments of the 
church and the ornaments of the minister. 

1331. The term “ ornaments ” in ecclesiastical law is not confined, 
as by modern usage, to articles of decoration or embellishment, 
but it is used in the larger sense of the word " ovmmentHm” 
which is used pro quocumque apparatu, sea instrumento (r). All the 
several articles used in the performance of the service and rites of 
the church are “ornaments ” ; in modern times, organs and bells 
are held to fall under this denomination (/). 

The term “ornaments of the church” in the rubric is confined 
to those articles the use of which in the services and ministra- 
tions of the church is prescribed l)y the first Prayer Book of 
Edward VI. {g). Thus, the rubric provides for the use, inter alia, of 
an English Bible, the new Prayer Book, a poor man's box, a 
chalice, a corporas, a paten, and a bell. Though there may be 
articles not expressly mentioned in the first Prayer Book of 
Edward VI. the use of which would not be restrained, they must 
be articles which are consistent with and subsidiary to the services, 


1900, respectively). These opinions, which are hereafter referred to, were nol 
judgments in the strict sense of the term. 

(6) Dead V. Lincoln {Bishop), [1892] A. C. 044, 069, P. C. 

(c) Ibiil. 

(d) Davey v. Ilinde, [1901] P. 9a (Chichester Consistory Court); see aisc 
Markham v. Shirebrook Overseers, [1900] P. 2*59. As to the rights of non-resi- 
dents to promote a suit, see Davey v. Ilinde, [1901] P. 9i3 ; [1906] P. 221. As tc 
the institution of criminal suits against churchwardens to obtain the removal 
of illegal oimaments, see Davey v. Ilinde, supra. In Sable v. Beast, [1904] P. 
64, following Lee v. Fagg (1874), L. E. 0 P. C. 68, it was held that a non-parishionei 
described as a solicitor and secretary to the Archbishop of York and Ordinary 
of the Diocese of York, who was proved to bo the sequestrator of the living il 
question during a vacanc}’ thereof, hud no locus standi to promote a suit againsi 


[C) Mphinstone v. Purchas (1870), L. K. 6 A. oo, per oir 

Phillimore, at p. 89, citing Weate^ion v. Liddell, as reported in Moore’s Specia 
Report, atpp. 156, 157. 

(f) Ibid. 

(g) per Sir Robert Phillimore, at p. 89, citing v. Machonochu 

(1698). L.H.2 P.C.665, 690. 
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Sect. 1. 

Divine 
Service 
in General. 


Painted 

windows. 


Stations of 
the Cross. 


Crosses and 
crucifixes. 


Il’ich to take 

the sacramental bread and wine, cushions or hassocks (h). 
hiirther, a distinction must be drawn between those articles 

amUbnip t*?® in the strict sense of the term 

£ latter depends upon whether or not the decorations are^ in 
danger of being abused by superstitious reverence. 

k fi Jalnted windows or paintings will be held illegal, if the court 

wlS fhf 11'® aul’j®®! is treated, the place 

which they occupy, or other incidents, that they are in real danger 

of adoration, worsliip, or superstitious reverence. So long as they 

are free from this charge, and fulfil no other function but that of 

‘ "’I'ather residing in the objects 

d^n^fv among those who worship in the church, the 

an^ei of their adoration is made manifest, they cease to be 
innocent and fall under the charge of illegality (i). 

if ,‘1®11°®'‘11®"S used in Roman Catholic churches, 
and commonly called the Stations of the Cross and Passion, are not 

® m '1®®®^!'°“^; such of them as have no warrant in 

decorations in themselves, while the 
le ahty of the others depends upon whether they are likely to be 

abused m the particular case(/). ^ 

had^Wn before the Reformation the symbol of the cross 

^ superstitious uses, yet crosses, which are to be dis- 

rbrk „ f r "-ben used as mere emblems of the 

Chnstian faith, and not as objects of superstitious reverence, may 

adSefm A' * .6®- The construction 

and totheornnTnPTifo f , v® ® applied to vestments 

S (18(6), I P. D, 316, per Lord Penzance, at p. 358. 

/V ruJ St. Veronica. ^ 

T Clifton P (affirmed suh nom. RuUdalt 

^^^movil o/all'/A a r the Court of Arches ordered the 

re^3ent - ,1 that they had been set up by the 

applied for to authority,’’ no faculty having been granted or 

Smenfs ir iTr l^ t^^'J^'^^tion, which constituted “an addition to the fabric 
for a farnltv church, but left it open to the respondent to apply 

mioht turn nnf introduction into his church of such of them as 

Council nn free from objection. There was no appeal to the Privy 

of the Crnce 1 cases where the removal of the Stations 

‘>39 whp^p ordered, see Markham v. Shirebrook Overseers, [1906] P. 

was’ ftllnTOoH f ^“^^0 of the Good Shepherd, erected without a faculty, 

super Zi . only, there being no proof that 

114 follnw^n to It St. Mark's, Mar!/lehone ltoad,[mS] P. 

CAr/irwTA (ECCL.) 1; compare ife 

desire nf ?• to the necessity of proving the general 

annIiV»t;^ f loners to retain church ornaments not illegal in themselves on an 
snpra. ^ confirmatory faculty, see Markham v Shirebrook (Overseers), 

^ reported in iloore's Special Eeport. cited 
P. d! 276, 350^p'c ^ ’ liMsdale y. CYi/Zoa (1877), 2 
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still lawfully be erected as architectural decorations («)• But a 
cross, whether movable or not, which by its position is closely 
connected with the communion table is forbidden by law(o). 

Crucifixes and sculptured images are not necessarily illegal, even 
when placed on the top of a chancel screen (p). Those which have 
been set up for the purpose of decoration only and are not likely in 
the circumstances of the particular case to be abused by super- 
stitious reverence are lawful decorations {(f). 


skct. 1. 

Divine 
SeiTice 
in General. 


(n) In Liddell v. Deal (1800), 14 Moo. P. C. C. 1, a inotal cross placed on 
the end of the east window above the couiiiiunioii table was held to bo legal. 
See also Weeterton v. Liddell (ISoT), as reported in Moore’s Special Report, 
cited in Ridsdale v. Clifton (1877), 2 P. D. 27G, OoO, P. C. In I.iddell v. If Va/erhoj 
(1857), 0 W. R. 470, P. C., the Privy Council decided that the wooden cross 
erected in that particular case “was to be considered a mere architectural 
ornament ” (meaning “ decoration ”). In Fhillputts v. Doijd {\^“ o), L. R. 0 P. C. 
435, the Privy Council, iu justifying the erection of the Exeter rerodos, adhered 
to the position taken up in the previous case and pronounced that erection lawful, 
though it included many sculptured images, on the express ground “ that it hud 
been set up for the pui'pose of decoration only,” declaring that it was “ not in 
danger of being abused,” and that “ it was not suggested that any superstitious 
reverence has been or is likely to be paid to any of the figures upon it.” 

In Ridsdale v. Clifton, supra, at p. 353, the Privy Council in the circum- 
stances of the case affirmed the decision directing the removal of the crucifix, while 
at the same time stating that it was important to maintain, as to representations 
of sacred persons and objects in a church, the liberty established in Phillpotts v. 
Doijd, sujjta, subject to the power and duty of the ordinary so to exercise his 
iudicial discretion in granting or refusing faculties as to guard against things 
likely to be abused for purposes of superstition. 

(o) Burst V. Masters (1876), 1 P. D. 373, P. C., where a movable wooden cross 
placed on a retable or ledge above the communion table with the intention that 
it should remain there permanently was held to be unlawful; see the discussion 
of this case, and those cited in the preceding note, in Re iSt. Mark's, Wimbledon, 
Wimbledon {Vicar and Churchwnrdms) v. Eden, [1908] P. 167, where the chan- 
cellor of the diocese of Southwark was of opinion that the placing of a movable 
wooden cross, whether on or just above the holy table, is not illegal, stating 
that he was unable to reconcile Durst Masters, supra, Liddell v. Beal, supra, 
where a movable ledge of wood with candlesticks upon it was held not to bo 
inconsistent with the monition to provide “a flat movable table of wood.” 
As to whether the decisions of the Piivy Council bind the ecclesiastical courts, 

Re St, Mark's Wimbledon, WimhUdnn {Vicar and Churchwardens) v. Eden, 
supra; Read v. Lincoln {Bishop), [1892] A. C. 644 ; and p. 665, ante. 

(p) See the cases cited in the following note. 

(7) BhiUpoiis V. Boijd, supra (sculptured representations in high relief 
of the Ascension, the Transfiguration, and the Descent of the Holy Ghost on 
the Day of Pentecost), where the Privy Council, in holding that the reredos 
erected for the purpose of decoration in Exeter Cathedral was not illegal, since 
it was not suggested that any superstitious reverence had been or was likely to 
he paid to any figures forming part of it, considered the effect of the In j unctions 
of Henry Vlll. and the 3rd and 28th Injunctions of Edward VI., stat. (1549) 
3&4 Edw. 6, c. 10, 83. 1, 2, 6 (which Act the Judicial Committee held to reinain 
^repealed), the 23rd of the Injunctions of Elizabeth (1559), tho Proclamation of 
Elizabeth (1560), the 22tid Article of Religion, and tho Homilies against tho Perils 
of Idolatry recognised in tho 35th Article of Religion, and concurred in tho opinion 
expressed by tho Privy Council in Westerton v. Liddell (1857), Moore’s Special 
Report, that the Act o’f Edward VI. “ related to tho destruction of images already 
ordered to be removed, but which either had not been removed or, having been 
still retained for private devotion and worship ” ; Ridsdale v. Clifton 
(I8n), 2 P. D. 276, P. C. (crucifix of metal in full relief ou top of chaucel screen 
with a row of candles on either side, which were lighted at evening service), 
where it was held by the Privy Council that in the absence of a proper faculty 
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would be of utility (/•). uiscietion that the erection 

be gi iinteii, and the^cracifa was that no such faculty ought to 

was a likelihood and danger of sunerstition-^orr 

Phin,.ottsv. Boyd (ISTofl which the Privy Council in 

suggestion that such fio-ures mav rauL the mere 

ordinary refusing in his^liscrS^ion to ^ranf sufficient ground for the 

ftavittg Interest flSSTl P ISt Jk -^un/^eW ( KtVar) v. 

figures wonid be forthe pulrose of krchZI‘‘‘^"^ satisfied that the 

was no ground for reasonable nTinrpI>D ■ only, and that there 

the subject of superstitious revei^nce abused or made 

368 (sculptured represeSn o^^^^^^ v. 1877), 2 P. D. 361, 

In the foUo win^casL ffcuhiPs immediately over the holy table): 

(1880), 0 P. I). lal (decoration nf rprcri Lawrence, Pittimiton 

of our Lord in Majesty by the represent the Adoration 

that there wonhrbTrilanCr of thl^ rel^^^ 

superstitious reverence * ^Kensit v S 7 ^^*ug abused by receiving 

[lliOO] P. so (crucifixes) wWe t'l.f' 

themsilves illegaT churc^rnament, or^ ‘‘f’ ‘,*'7 “> 

(2), if not in themselves ilS as uoh he® decorations ; and 

in the church for superstitious numn^po*^ regard to their use 

which in the church it wnnM ^ things the retention of 

court to authorise I ir """'f "zeroise of the discretion of the 

imrdns) V. All Vers, ms having I,!Llst%lm-n .f (Chapel- 

figures on either sido nl'ipprT ^-r, o «i I . <0 (crucifix with or without 

Iniert-st, [19051 P. m (sculntnrpdT'^^^ V 

Mary and St John) wherfi if -n uu the Cross, the Virgin 

would be anlhotligthe rfsto?i:'"n of Ihi the faculty, 

fomerly in the church- 8/ pre-Pefonnation screen and rood 

i/‘arf/e;f5) y. All haring inta-esf [19091 Church- 
the erection of a similar ornn’rA txt ^ t cowt was of opinion that 

matter of decoration ■ Marl-h ^ simply and purely as a 

over Vnlju P. 23/(cruc^fixe3 

Bo, a Common. [1<)09] P. 245 (rold bSnri; “hso St. Baal. 

always be refused ,^u2s illegal in themselves should 

the parishioners to retnin II, ® ®*'tiicient evidence of a general desire amongst 
(r St Tmes rWo7/ I r Overseers, sapra). ^ 

PaiUn (Vi av) 7 A 7 V. of the Same, [1894/p. 256; 

11 P h I 7e\7 fl.I'T,'-' P. Ill ; Be St.Agnei (1885), 

p. 258)! InivLrtln l ujfi] nt-{ Tnst. 67 (cited [1894] 

Pr. LusniXGTo.x refused' P' ‘I’ 

added that he^hoiild^not P'‘®bibited by ecclesiastical law, but 

eates. as he coSr«J^^l ^ a bishop to consecrate a church with side 

church as obiectionnKip ® of the chancel from the body of the 

no reason beino- shn f acuities have been refused in the following cases, 

Annnneiation ChMaTi mP, ' ^m^reton (1877), 4 P. D. Ill : 

in P ^ i:ib97] P. 70 ; St. Andrew, 

Albans beiiio nf nr.' ■ where the chancellor of St. 

of the gates wonlrl fhat the grant of a faculty authorising the erection 

an exercise of his discretion in opposition to the decision 
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1336. The legality of a reredos depends upon whether it is a 
mere architectural decoration which is not likely to be the object 
of superstitious reverence (?»•). 

1337. A tabernacle for the reception of the reserved sacrament 
is not a lawful church ornament (u). 

1338. The ringing of one of the church bells as a sanctus bell is 
an additional ceremony, and the court will refuse to sanction l)y 
faculty alterations to enable one of the church bells to be used 
from the interior of the church as a sanctus bell(/>). 

1339. It is lawful to place vases of Howers on the holy table and 
to keep them there during the performance of divine service, pro- 
vided they are used as decorations only(c). It is unlawful to have 
the communion table wholly uncovered during divine service (d). 

1340. A movable marble communion table is not a legal article 
of church furniture (e). A second communion table in a side chapel 


in Bradfwd v. Fry, supra, refused the faculty as j)rayed, but intitnated that, if 
the petitioners desired, the court would decree a faculty to issue for the erec- 
tion of the chancel screen without any gates to it. The question whether a 
chancel screen with gates is of practical utility in modern times would usually 
be answered in the affirmative. 

{$) See pp. 668, 669, ante, where the cases of the legality of crucifixes and 
images have been considered in connection with a reredos. In It. v. Loudon 
{Bishop) (1889), 24 Q. B. D. 213, C. A., it was held that where a representa- 
tion had oeen sent to the bishop requesting him to allow proceedings to have 
the reredos in St. Paul’s removed us being unlawful, and the bishop had 
refused, his reason being based on his view that such litigation in his opinion 
entailed mischievous results, the answer of the bishop was sufficient. In 11. v. 
London [Bishop), Leighton's Case, [1891] 2 Q. B. 48, whore the representation 
was the same as in the earlier case, except that it alleged that the reredos had 
in fact encouraged idolatrous practices, and the bishop, relying on his former 
consideration of the question, had refused the petition. IIawkins, J.. held 
that the answer was sufficient. These decisions were affirmed in the House of 
Lords, which held in both cases that, whether the reasons of the bishop were 
cood or bad, ho had acted within his jurisdiction and honestly exercised his 
di^scretion and judgment {It. v. London {Bishop), supra; AUcroft v. Ljondon 
{Lord Bishop), Lighton v. London [Lord Bishop), [1891] A. C. 666). See also 
Qr^Bardfietd {Vicar) v. All having Interest, [1897] P. 185, 189. 

{n) Kensit v. St. Efhelburga, Bishopsynte Within {Rector), [1900] P. 80. As 
to the reservation of the sacrament, see p. 683, post. 

{o) St. John the Evangelist, Clevedon (I7car and Churchwardens) v. AH having 
Interest, HOOO] P. 6. where it was further decided that the tolling or ringing of 
one of the church bells of a parish church during the consecration prayer in 
the Communion Service at the moment of the elevation of each of the sacred 
elernents as a sanctus bell is illegal. 

(i\ [1870). L. E. 3 A. & E. 66. 

{d) Ib\d. As to the covering of the communion table, see Canon 82 and tho 
Rubric. 

, (®) Luke's, Chelsea (Rector) v. Wheeler, [1904] P. 257, where it was also hold 
that a faculty may, in the discretion of the ordinary, be granted for a wooden 
tomraunion table on the front and sides of which are suspended slate slabs 
with marble mosaics and detachable at will without injury to the 
rifmS D ^ see as to this decision Ilaycs {Rector and Churchwardens) v. Ful/ord, 
a ^ There is nothing illegal in elevating the communion table above 

the church {Re St. Andrew's, llaverstock Hill (1909), 25 T. L. R. 408) ; 

*®6^1 .to fix curtains behind the communion table and at the north and 
of it, but not so as to prevent the minister, if so desirous, officiating 
eomraunioD at the north end of the table {Re St. Mark's, Wimbledon, 
W\mbkd(m {Vicar and Churchwardens) v. Eden, [1908] P. 167). 
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convenience and economy I'/'i 
date^Snn^hl for tie dead is of much earlier 

Hr is 

Rpl.V ^n 1 exaggerations referred to in the 22nd Article 
b hv ’thp ' P'-^yors being otfered would 

mem ial taWet ? w" I® introduction of a 

memoual tablet or window bearing an inscription inviting them (/t) 

(iii.) Ornaments of the Minister. 

coSceit of' the*^ pI° of fie minister in the 

=.;s 

orTd have the ‘o iave, 

and of sublt futin? fori. P^^^fously stood 

law formuratpd in®!) i “°f>^or and a different 

i "Ss: 

jEafJ Green {mi), 12 P. D. 199; ^eter^ 

Limehome {liector) y. Palishioners o/s 7 nf[mi] 

v-'P- f “ i.s sSr ;, 

Jlf<‘r,leL,e P. 368; J^e St. Mari’s, 

lie St. Michael, Bromley (1908) aPr i (P“'-i»/»-«,er«), [1898] P. 114; 

•15 T. L. B. 228. tZXI , “xi E- ?• '■ llrent/orcl (1908), 

and other arrangements to bn '^‘‘rrant the faculty and the structural 

Kranting the STi^ e eh ca“ fl sf f ““"7. ‘“ir*’® 

« sertitiJbHA"{;;ii,'\"i^V!“p ' 20 -^ 2 ^ 

EdwirdTl(15o3)om4?ed‘^n^"*%f‘4f/- »' 

in parish churchyirds invitfn^^^^them^ f® on tombstones 

(0 liichdate 7. Cu/Z f&2 B O ?Tb ’ f ■ ■ r 

of the vestmente wf Communion 

^uma, evervtbW 1,-H ^ ^ WesieHon ^ Liddell 

wS material ha^d rilrtni^'''*®! 

court “had nothino* fn o^clusively to ornaments of the church. The 

appertainino- thereto^’ I'Afn the ornaments of the minister or anything 

^Za, at tT -m T. ® P- 31)- See P.dsdak v. Clifton, 

Fra, at p. d36. In Martin y. Mackonochie {im), L. E. 2 P. C. 36o, it 



Part V. Public orship akd Church Ministrations. G73 

The view accepted by the Privy Council is tliat (omittint- all Sect. i. 

referpce to hoods and to the ornaments of bishops) the'’ law Divine 

existing up to the year 1GG7 (m) was not inconsistent with the Service 

ill General. 

was sufficient to consiaei; the offoct of the mere wor.ls of tlie Kubric of Co„,ta,cli„n 
repeating (as it dul) in 1062 the hinguageof the Act of the first year of Elizabeth of 11 e ■ “ 
on a point unalfecte.l by anything done in tho meantinie. ^ See ni.LTy 

P niZ' /is-i’if f jbe construction of tlie Kubric of 1602 in Eljilnnstone v. 

^et^t oi^ 

*^»hject is rendered necessary by 
the fact that the legality of particular vestments depends upon the history of 

■the question up to the year 1(362. ^ *-uo uisiui^ oi 

ot^ho (1 ''^9) ‘he directions as to tho vestures 

rel ItL 1 f a >'! ‘h® public services of the Church (omitting all that 

relates to hoods and the directions as to bishops) were as follows In tho 

smgmg of matms and evensong, baptizing, and burying, the minister 

^ administration of the Holy Communion the 

nmf ^^stm6nt or cope,” 

ministers (priests or doacoiis) wore to “have upon tiiem 

appointed for their ministry, namely, albes witli tuuicles.” 

/Hvn omitted from the second Prayer Book of Ktlward VI. 

VfnrM- ’ lastead a rubric was inserted immediately before the order of 
Moimn^ Prayer, in these words : “ And here it is to be noted, that tho minister 
m« nn K ® ® cammimion and at all other times of his ministratiou. .shall 

shniull. vestment, nor cope; but . , . being a priest or deacon, ho 
shall have and wear a surplice only.” Upon tho accession of Elizabeth after 

ElLh^Mlt“ w revised Prayer Book was annexed to (iueen 

thesecond Prayer Book of 

wn=t f'^v 7**^“ ^\^®rations and additions immaterial to this subject, 

IZt the 2-tth of June. loeU. The 

of qualified by tho iirovisoes contained in ss. 2.5 and 2<3, 

thJ . “ -P^-ovided always and be it enacted. 

retilTn the church, and of tho ministers thereof, shall be 

inenf \n fiv” m use, as were in this Church of England by authority of Parlia- 

Se?oin tt T^ur of King Edward tho Sixth, until other order shall be 

her authority of tho Queen’s Majesty, with tho advice of 

the Great Seal of England for causes 

as to ornoTtv ' uf the metropolitan of this realm.” In this way the directions 

be tiilrpn • ^*^uyer Book wore kejit in force uutil the order should 

V. Council have decided 

Elizabpf}! o C.) that the advertisements issued by 

Iniunoti'onc^ « vestments of ministers in lo66 (but not the 

Queen wifiv tv. ^©re a “taking of order” within the Act by the 

Uiieen with the advice of the metropolitan. 

were in these words : “In the ministration of the 

shall wpnt. in cathedral and collegiate churches, tho principal minister 

nravera tn v^ gospeller and epistoller agreeably ; and, at all other 

“Tbnf tv.^ communion table, to use no copes, but surplices. 

choir- nni ^ 06 S.n and prebendaries wear a surplice with a silk hood in the 

° Item ‘’"'5' Pl'eacb, to use their hoods. 

sacrnmftvvL every minister saying any public prayers, or ministering tho 

sleeves to h uf tho Church, shall wear a comely surplice with 

Provided at the charge of the parish.” 

force of 1 ^ ^ Bnvy Council, holding that tho advertisements had the 

vestures in Th„““Rf . '=• 2. «• read the order as to 

1 Eliz o 0 fJook of Advertisements into the 2dth section of stat. (1558) 

decided tiiaV (for the sake of brevity) all reference to hoods, 

if it Vva/i vT^^ section from 1566 to 1662 had the same operation in law 
oruamentH ^ expressed in these word.s : “ Provided always that such 

the church and of tho ministers thereof shall be retained 

«.L.— XI. 
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Skct. I. ornaments rubric and was not repealed by the Act of Uniformity 

Divine of that year, and that consequently they are to be read together. 

. Accordingly, while the general standard of ornaments of the 

in t^eral. ministers is that established by authority of Parliament by the 

directions contained in the first Prayer Book of Edward VI., 
Queen Elizabeth's Act of Uniformity and the further order taken 
thereunder engraft on this standard a qualification that as to the 
vestures of parish ministers the surplice, and not the alb, vestment, 
or tunicle, should be used at all times of their public ministrations, 
and that a cope may not be used except at the ministration of the 
Holy Communion in cathedral and collegiate churches (n). 


and be in use as were in this Church of England by authority of 
Parliament in the second year of King Edward VI., except that the surplice 
shall be used by the ministers of the church at all times of their public ministra- 
tions, and the alb, vestment or tunicle shall not be used, nor shall a cope 
be used excej)t at the administration of the Holy Communion in cathedral 
and collegiate churches”; that the 25th section of stat. (1558) 1 Eliz. c. 2 
has not been repealed ; that there is nothing inconsistent between the Rubric 
of the present Prayer Book and the section, and that the Rubric of 1662 did 
not make any change in the law. In arriving at this decision the Privy 
Council relied on evidence that after 1566 vestments, albs and tuuicles (copes 
also in parish churches and in non-collegiate churches) are only mentioned 
in contemporary documents as things associated with superstition, and to 
be defaced and destroyed. The advertisements were accepted as law, as 
having the Queen’s authority. The)’ were referred to as of legal authority 
in several of the Canons of 1571, showing (though those canons were not 
confirmed by the Grown) the sense of the convocations of both provinces. 
The 2-lth and 25th canons of 1603-4 (which received the royal assent) 
repeated with express reference to the advertisements the substance of their 
directions as to the use of copes, suri)lices etc. in cathedral and collegiate 
churches ; and the 58th Canon, which relates to the use of surplices at Holy 
Communion in parish churches, followed with scarcely any variations the 
exact words of the advertisements. The Canons of 1640 (also confiimed by 
the Crown) carry on the public evidence of the same understanding to the time 
of the Great Rebellion. Since the decision further light has been thrown on 
these points by historical research, and a large amount of evidence w'as laid before 
the Royal Commission on Ecclesiastical Discipline (Parliamentary paper, 1906, 
Yol. XXXIII., p. 10) in support of contentious that the decision is incorrect 
in substance (1) in holding that the ornaments rubric refers as a standard for 
ornaments to what was authorised by the first Prayer Book of Edward VI. 
(it being alleged that the standard should be the standard in the second year of 
Edward VI. before the first Prayer Book came iuto force), and (2) in holding 
that the^ advertisements of 1566 ought to be read with this lubric. The 
Commission, without dealing with the question, pointed out that the judgments 
of the Privy Council are open to reconsideration by the court itself, which will 
not only look carefully at the fresh light of facts not before it on a previous 
occasion, hut will also examine the reasons upon which the previous decision 
rests and give effect to its own view of the case (see also p. 665, anU). 

(?<) UidMe v. Clifton (1877), 2 P. D. 276, P. C., which must be taken 
to lay down the present state of the law as to vestments. It follows from 
the fact that a cope is a proper vestment at Holy Communion in cathedral 
and collegiate churches that the cope is not illegal in parish churches on the 
ground that it has any special doctrinal signification. The followmg extracts 
from the first Prayer IBook of Edward VI. are taken from Hierurgia Anglicana 
(1902), Part 1., pp. 135, 136, which (pp. 135—235) is a storehouse of informa- 
tion on the subject of ecclesiastical vestments: — “Upon the day, and at the 
time appointed for the ministration of the Holy Communion, the priest that 
shall execute the holy ministry, shall put upon him the vesture appointed 
for that ministration, that is to say, a white albe plain, with a vestment or 
cope. And where there be many priests or deacons, then so many shall he 
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A biretta may lawfully be used by the minister during divine 
service as a protection to the head when needed (o), but the use of a 
biretta as a vestment in the services of the church is illegal (p). 

(iv.) and Ceremonies. 

1343. Theterms“rite”and“ceremony”asusedinthePrayerBook 

are terms of ecclesiastical and ritual art, and are to be construed 
with reference to their use in the works of writers on ritual unless 
they receive a different meaning from a comparison of other 
passages or parts in the Prayer Book or statute in which they are 
found. There is a legal distinction between a rite and a ceremony; 
a rite consists in services expressed in words, a ceremony iii 
gestures or acts preceding, accompanying, or following the utter- 
ance of those words (r/). 

It is not open to a minister of the church, or even to the hifrhest 
ecclesiastical tribunal of appeal, to draw a distinction, in actswdiich 
are a departure from or violation of the rubric, between those which 
are important and those which appear to be trivial. The object of 
a Statute of Uniformity is to produce an universal agreement in the 
worship of Almighty God(/-), an object which would be wholly 


ready to help the priest in the ministration, as shall be requisite ; and shall 
nave upon them likewise the vestures appointed for their ministry, that is to 

say albes with tunicles.” 

rm communicate with the priest, yet these days 

I Wednesdays and Fridays], after the Litany ended, the priest shall put upon 
mm a plain albe or surplice, with a cope, and say all things at the altar 

celebration of the Lord's Supper,) until after the 

J * 

And tlm same order shall be used all other days, whensoever the people 

6 customably assembled to pray in the church, and none disposed to com- 
municate with the priest.” 

Li the saying or singing of matins and evensong, baptizing and burying, 

0 minister, m parish churches and chapels annexed to the same, shall use a 

rpiice. And m all cathedral churches and colleges, the archdeacons, deans, 

p ovoste, masters, prebendaries, and fellows, being graduates, may use in the 

surplice, such hood as pertaineth to their several degrees, 

icn tney have taken in any university within this realm ; but in all other 

minister shall be at liberty to use any surplice or no. It is also 

in ^ graduates, when they preach, should use such hood as pertaineth 

to their several degrees.” ^ 

rhii whensoever the bishop shall celebrate the Holy Communion in the 
execute any other public ministration, he shall have upon him, 
surplice or albe, and a cope or vestment; and also his 
^ A / in his hand, or else borne or holden by his chaplain.” 

which are not mentioned in the first Prayer Book of 
(n\ f; 1 Hierurgia Anglicana, Part I., pp. 22.‘3 et sea. 

\ (18“0), L. R. 3 A. & E. 66. 

n (theretofore Elphinsione) v. Purchas (1871), L. R. 3 P. C. 60o, 

thft TOO ^ j • ** With respect to the cap called a biretta, which 

chiirr.!,^*? • * T carried in his hand, but not to have worn in 

in Lordships would not be justified, upon the evidence before them, 

as n that the respondent did an unlawful act.” The use of a biretta 

of P.v; divine service is unlawful within the principle of the later case 

M 276. p. 0. ; see p. 672. Lie. 

V. j]/ac4-onocAje (1868), L. R, 2 A. & E. 116. 

L R 9 words of the preamble cited in Martin v. Machonochie (1868), 

«tC. 2 P. C. 365, 382, 383. 
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frustrated if each minister, on his own view of the relative import- 
ance of the details of the service, were to be at liberty to omit, to 
add to, or to alter any of those details (s). In cases where there is 
doubt the Preface to the Prayer Book provides that “the parties 
that doubt or diversely take anything should always resort to the 
bishop of the diocese.” But in matters which involve what is 
expressly ordered and prohibited by the rubric the bishop can 
have no jurisdiction to modify or dispense with the rubrical pro- 
visions (i), and in the performance of the services, rites, and 
ceremonies ordered by the Prayer Book, the directions contained 
in it must be strictly observed ; no omission and no addition can 
be permitted (»). 


(s) .Vart/'n v. Machonochie (1SG8), L. E. 2 P. C. 365, 383. 

(i) Ibid., at p. 385. In the case of Incense and Processional Lights 
before the archbishops at Lambeth Palace (July 31, 1899, Macmillan 
& Co.’s Official Repoii), the following opinion was expressed: “The 
ministration of the ministers is contained in and prescribed by the Book of 
Common Prayer. It is there that we find what is the form to be observed in 
all the offices of public worship. Every clergyman is required by the 36th 
Canon to use the form in the Book of Common Prayer prescribed, and none 
other. And the only authority which can bind or authorise the clergyman to 
make any variation whatever from what is contained in the Book is either an 
Act of Convocation, legalised when necessary by Parliament, or the order of 
the Crown, issued with the advice and consent of the metropolitan under the 
Act of 1559, or a direction of the ordinary under the Act of Uniformity Amend- 
ment Act, 1872 (35 & 36 Viet. c. 35).” 

(«) Westerton v. Liddell (1857), Moore’s Special Report, p. 187, adopted and 
a])proved in Marlin v. Machonochie, supra, at p. 383. The present Act of 
Unifomity, 1662 (14 Car. 2, c. 4), is entitled “ An Act for the uniformity 
of public prayers, and administrations of sacraments, and other rites and 
ceremonies ; and for establishing the form of making, ordaining, and conse- 
crating bishops, priests, and deacons in the Church of England.” S. 1, after 
reciting that “ nothing conduceth more to the settling of the peace of the nation, 
nor to the honour of our religion and the propagation thereof, than a universal 
agreement in the worship of iUmighty God, and to the intent that every person 
in this realm may certainly know the rule to which he is to conform in 
public woi'ship and administration of sacraments, and other rites and cere- 
monies of the Church of England,” enacts that “ all ministers shall be bound to 
say and use the morning prayer, evening prayer, and celebration and adminis- 
tration of both sacraments, and all other the public and common prayer, in 
such order and form as is mentioned in the book annexed and joined to 
the Act, intituled The Book of Common Praj'er and administration of the 
sacraments and other rites and ceremonies of the church, according to the 
Church of England.” By s. 13 it is enacted that no form or order of common 
prayers, administration of sacraments, rites or ceremonies, shall be openly used 
in any church, chapel or other public place, or in any college or hall in either 
of the universities, the colleges of Westminster, Winchester or Eton, or any of 
them, other than what is prescribed and appointed to be used in and by that 
book. S. 20 enacts that statutes then in force for the uniformity of prayer 
and administration of the sacraments shall stand in full force and shall be 
applied for the punishment of all offences contrary to the said laws with rela- 
tion to the present Prayer Book. By stat. (1558) 1 Eliz. 2, c. 2, s. 27 (the 
Act of Uniformity), it is enacted “ that all laws statutes and ordinances wherein 
or whereby any otner service, administration of sacraments, or common prayer 
is limited, established or set forth to be used within this realm, or any other 
the Queen’s dominions or countries, shall from henceforth be utterly void and 
of none effect.” It was held in Ridsdale v. Clifton (1877), 2 P. D. 276, P. C., 
that the Act of Uniformity of Charles II. expressly confirms the Act of 
Uniformity of Elizabeth. As to punishment by admonition, see s. 23 of the 
latter statute. 
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This general rule must be interpreted as permitting acts of the 
minister ^vhich are necessarily implied though not defined. Further, 
the doing of an act before a service cannot be treated as the addition 
of a ceremony to the service (a). 

1344. Universal and unbroken usage is of great force. And so it 
would be impossible now to contend that singing a hymn at all during 
the service, in itself, and apart from any interference with the due 
order of the service or anything objectionable in the hymn sung, is 
illegal (/>). On this principle the use of the words “Glory be to 
Thee, 0 God ” at the reading of the Gospel in the Communion 
Service is a lawful addition to the service (c). Similarly the singing 
of the Agnus Dei immediately after the prayer of consecration and 
while the administration is proceeding is not an illegal addition to 
the service {d). 

1345. The rubric wdncli is appended to the service of Holy Com- 
munion directs, with the expressed object of taking away all occasion 
of dissension and superstition which any person has or might have 
concerning the bread and wine, that it shall suffice that the bread 
be such as is usual to be eaten, but the best and purest wheat 
bread that conveniently may be gotten. In this rubric the words 
“it shall suffice” contain a positive direction (e). It is the com- 
position of the substance employed, and not the shape, that is 
material, so that, although, if it is averred and proved that the wafer 
properly so called has been used, the court would hold that an 

(a) See Head v. Lincoln {Bishop)y [1892] A. C. G-14, Gj7, P. C. ; and 
p. 678, post. 

(i) Read y. Lincoln {Bishop) ^ supra, at p. 660. MTiether or not the origin of 

the usage is the permission given by stat. (1548) 2 & 8 Edw. 6, c. 1, s. 7, “ to 

U80 openly any psalms or prayer taken out of the Bible, at any duo time, not 

letting or omitting thereby the service or any part thereof mentioned in tho 

Mid book,” it was, in the opinion of the Judicial Committee, immaterial to 
mquire. 

(®) hi the Incense Case before the archbishops tho opinion expressed was 
that the practice is in strictness illegal. " It is quite true that there may bo 
^^^^^hons^ which are so brief, so long in use, so unimportant, that a bishop 
would be justified in refusing to allow a clergyman to be prosecuted because of 
his use of them. No authority has been found for tho short sentences which 
m many churches tho people are accustomed to say or sing immediately before 
the reading of the gospel in the communion office. There is no 
^ practice of the people saying the general thanksgiving aloud 

with the minister. There is no authority for shortening the exhortation which 
ho ^nister is to read when giving notice of tho Holy Communion. These 
practices are probably in strictness all illegal ; but no bishop would be wise 
^ prosecution for such unimportant deviations from the strict letter 
^ >1 k • however, cannot be said of the introduction of any ceremony 

w ich 18 conspicuous, not sanctioned by long-continued custom in our Church, 

a nature as to change the general character and aspect of tho 
(^^°^beth Opinion, July, 1899, on Incense and Processional Lights 
1 acmillM & Co.’s Official Report of Opinions, p. 8) ). The archbishops pro- 
W^AB^iir^ 1 ^ their opinion the liturgical use of incense and processional lights 

(d) Reud v. Lincoln [Bishop), supra, at pp. 659—661, overruling Klphinslane v. 
/ifi- n b- R. 3 A. & E. 66, 98, and Martin v. Mackonochie (Second Suit) 

^ 279. In aifion v. Ridsdale (1876), 1 P. O. 316, 340, 

i . tho illegality when the case was before Lord Penzance. 

Uehhert v. ParcAus (1871), L. E. 3 P. C. 605, 656. 
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Sect. 1. 

Divine 
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Mixing of 
the wine with 
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Position of 
celebrant. 


e al act had been committed, yet, where it is averred and proved 
t at biead made in the form of circular wafers instead of bread 

PTit Iprl “fr i*° lias been used, the accused will be 

ch<arie(/)° ambiguity in the form of the 

The mixing of the wine with water in and as part of the Com- 
munion Service is against the law of the Church, but there is no 

giound for pronouncing the use of a cup mixed beforehand to be 
an ecclesiastical offence (r/). 

1346. The rubric prefixed to the Communion Service directs that 
the priest, standing at the north side of the table, shall say the 
Lord s Prayer with the Collect following, the people kneeling. 
This lubnc, which has been the subject of much litigation, does 
not touch matters of doctrine (h). When the terms of the rubric 
aie consider ed in connection with the circumstances existing at the 
time It was framed (i), it cannot be regarded as so definitely and 
unequivocally enjoining that the priest shall, no matter how the 
table may be placed, stand at that end of the table which faces the 
north when saying the opening prayers that no other position can 
be assumed without the commission of an ecclesiastical offence. 
It does not render obligatory on a clergyman who thinks it desirable 
dining the prayer of consecration to stand at the side of the table, 
which now ordinarily faces westward, to stand during the earlier 

fis/n Ilehbert v. Purchas 

wardens of and Canon 20 (1603-4), which directs that the church- 

charge of the '**-tn*fn*''*j every communion, shall, at the 

lumcilnt of the advice and direction of the minister, provide a 

The decision in /.V h ' "'Ipte bread, and of good and wholesome wine etc. 

to administer E. 66, that it is lawful 

De eaten, provided the wafer bread be broken by the priest, is wron<- 

from fh6‘^serWcrtbo**f'’^f’ removing 

fISTn t'u act of minghng, which the judgment in Hehbert v. 

of the verv fl’ino. i,’ treated as of no moment, is the removal 

Martin v \fnrl-n'’ ceremony was unlawful”; see also 

before the nrebliisl,”'^ f ?r ^ ^ Incense Case 

Julv 1890 n loiTn ^ 

of the Passover ” I,' t “rchbishops said; “Though our Lord used the wine 
mixed ^ afrln’f “ m>*ed cup, there Is no record of His having 

nor is there any reason to 

wa IL,efof n t®",- P" .of fla* chalice as part of the ceremonial 

beforehand ” ff'oOob nothing was said to prevent it being mixed 

«'pra, at p. 661, Whatever the position 

thfi T rtrli’c. <5 same whether there is or is not a celebration of 

the Lord s Supper (tbid., at p. 661 L 

thft HnfxrV^ period when the ruoric was framed the table was, at the time of 
hndv nf ^ ^bnost all parish churches lengthwise in the 

Jr. ^ chancel, the smaller aides or ends facing east and west, 

thiq and south. The rubric was framed with reference to 

nkppJ aif ^Ticn at a later period the holy table came to be 

^ controversy arose as to the position of the priest, which 
thp riiKin earned on when the present Prayer Book came into force ; but 
Pninm prescribing the position of the priest at the commencement of the 
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part of the service at a ditYerent part of the table. This does not 
import that it would be contrary to the law to occupy a position at 
the north end of the table when saying the opening prayers. It is, 
however, now settled law that it is not an ecclesiastical olYence to 
stand at the northern part of the side which faces westwards (A). 

Although the rubric which directs that “ When the priest, stand- 
ing before the table, hath so ordered the bread and wine, that he 
may with the more readiness and decency break the bread before 
the people, and take the cup into his hands, he shall say the prayer 
of consecration, as followeth,” taken literally as it stands applies 
the actual expression “before the people” to only one of the manual 
acts prescribed, which are five in number, yet, on its proper con- 
struction, the order of the Holy Communion requires that all the 
manual acts must be performed in such wise as to he visible to the 
communicants properly placed (/) ; and it is not a suilicient answer 
to a charge that they have been rendered invisible to reply that 
there was no wish or intention to prevent their being seen (m) ; but 
a court, if satisfied that the otlence will not be repeated, is entitled 
to accept the assurance of future submission («)• 

The celebrant during the prayer of consecration must stand, and 
not kneel or prostrate himself before the consecrated Elements 
during the reciting of the prayer ; and the words “ standing before 
the table ” apply to the whole sentence in the rubric, and to all the 
acts directed to be done. Therefore a change of posture is a 
violation of the rubric which immediately precedes the pra}xr of 
consecration, and constitutes an ecclesiastical olfence within the 
meaning of the Acts of Uniformity (o) and is punishal)Ie by 
admonition (p), and does not belong to the category of cases which, 
according to the Preface to the Prayer Book, should be referred to 
the bishop of the diocese for his direction (f/). 

The elevation of the Elements when consecrated is illegal (r). 


[k) Bead v. Lincoln {Bishop), [1S92] A. C. G44. 6GG— GGo. P. 0. (in which 
Hehhert v. Purchas (1871), L. E. 3 P. 0. GO.'j, and llidsdale v. Clifton (1877), 2 
E. D. 27G, P. C., were considered ; see also Bead v. Lincoln {Bishop), as reported 
[1891] P. 9, 23 et stq. (Court of the Archbishop of Canterbury). 

(l) Bead v. Lincoln {Bishop), [1891] P. 9. G3. 

(^) Ihid. It is probable that this decision would bo followed by the Privy 
Council in the future, although tho Privy Council in llidsdale v. Clijton^ 
ftt p. 343, merely held that “ ho must not interpose his body so as intentionally 
to . . . prevent that result.” 

(n) Bead v. Lincoln {Bishop), supra, at p. 099. 

(o) (1G62) 14 Car. 2, c. 4, ss. 1, 13, 20, taken in conjunction with stat. (15o8) 
1 Pliz. c. 2. 


(p) Unders. 23of stat. (1558) 1 Eliz. c. 2. , . 

Vl) Martin V. Mackonochie (1868), L. E. 2 P. C. 365. A monition ordering 
the respondent to abstain from kneeling and prostrating himself before the 
consecrated Elements during the prayer of consecration was held to be disobeyed 
when the ordinary course pursued in the respondent’s church was for the cele- 
brant to bow his head down towards the table when the consecrated Elements 
jd been placed thereon and remain some seconds in that position before 
administering the sacrament, although the knee was not bowed {ibid., at 
P* 379), As to what is and is not disobedience to a monition, see also Martin v. 
Mackonochie (1869), L. E. 3 P. C. 52. , , , , 

(r) In Martin v, Mackonochie (1868), L. E. 2 A. & E. 116, it was held by 
ibo iirches Court that it is unlawful for a clerk in holy orders to elevate tho 
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'’ave consecrated and received the 
Elements when less than three persons (the number required by 

the ubric as a minimum (s)) communicated with iX Lsl 

establish that he did in fact believe that the requisite number 

based on the imperfect state of his knowledge (t). ^ ^ 

“ for a minister to announce that there will be 

haviIm^n^^^*^^■°“ Eucharist,” the epithet ‘‘high ” 

haMiig no sanction from the rubric; and it is unlawful for a 

airs turn] 7 

Climrb nf 1 observed in the 

Mtii p nf fL f i“r omission to give 

notice of the holy days or fasting days to be observed in the week 

r Zdul'to n offence (a). Although in strictness it is 

the Prajer Book, without at least the authority of theZinary, yet 


!!/7r«ir7Sfotte‘fr85“7'E i Elements And ill 

below brthaftirL!^""!f^^'! Pf^^Wted by the sentence of the 
level of his head /"in tha had substituted au elevation only to the 

since practised not lioino plea^ngs the illegality of the elevation 

»Sn5r.tJ rija.” 

Jt’c; siji'; ‘r;- *"• 77S‘ik"'isri; ss~.' 

the Elements whntovpr A ’ discountenanced any elevation of 

ihl P P 'Whatever. And in Martin v. d/ad-o«or.^/c(1870) L E 3 P C 409 

Religion p^oribUs alTewlr^''''®f considered that as the 28th of the Articles of 
ment of the Lord’s Snni^ov*^*^ Elements by declaring that “the sacra- 

about lifted un or wnrsl!^^^ T”^ Christ’s ordinance reserved, carried 

particular eIe\&tion dnrin^^th’ necessary to article and describe a 

and prove that such elev-itm Player of consecration, but sufficient to state 
CoZunLn administration of the Holy 

( 5 ) See p. G92, post. 

ing u^^'^rhe^PubH^W where it was proved in a proceed- 

likoTnfrb^ Eegnlation Act, 1874 (37 & 38 Yict. c. sl that a 

resnondenPs inonmK place on several previous occasions during the 

iec~e and Z taken by him to prevent its 

rubric. The nibnVc Arches admonished the respondent to obey the 

the church T ord Pv ^ direct that non-communicants should retire from 

method of nronpdi?^^^^^^^ p. 348} that the most formal 

with his leavA tn the clergyman to apply to his ordinarj', and 

who intendpA ° iscribiiig what those 

formalitv wo 7 ild eoo should do to declare themselves: but this 

V Liddiu I^ronrft’fi ^““®^®®!ary, in spite of the judgment in IVesterton 

Report (cited in Clifton v. Hidsdale at p. 348}, as it is 

even without ttip ]J ^ fi»at an announcement from the pulpit, 
place themRplvpa ^ the ordinary, that communicants should conveniently 

^ P 7 ^ unlawful. 

defendant w.f!!Z- ^ A' & E. 66, 111. 112, where the 

the feasts of 9f T ^^®tam from giving notices of such holy days as 

Leonard, St. Martin, and St. Britius. ^ 

(«} Xhe rubric is imperative (ihid., at p. Ill) ; see p. 690 , post 
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134:8. To cause lighted candles to be held one on each side of the 
priest when reading the gospel, such lighted candles not being 
required for the purpose of giving light, is illegal as an addition to 
the ceremonies prescribed by the law (c). 

The ceremonial lighting and burning of candles placed on a 
ledge or shelf over the holy table, and of candles placed on each 
side of the holy table, is, during the Communion Service, illegal (d). 
But the court will not now tind sutlicient warrant for declaring 
that the law is broken by the mere fact of two lighted candles, 
when not wanted for the purpose of giving light, standing on the 
holy table continuously through the service, nothing having been 
performed or done, which comes under the definition of a ceremony, 
by the presence of two still lights alight before it begins and until 
after it ends (<;). 


(6) Compare the decision of the Privy Council as to hymns in Head v. 
Lincoln [Bishop), [1892] A. C. 014, 6G0, P. C. 

(c) Sumner IlVa; (1870), L. R. 8 A. & E. 58, 02. 

(d) Ibid., at pp. 64, 65. Weight was apparently given to the Injunctions of 
Edwoi'd VI. in Westertoii v. Liddell (1857), Moore’s Special Report, but they 
were rejected in Martin v. Mackonoehie (1868), L. R. 2 P. C. 665, where tlioy 
were relied upon for the purpose of showing that the burning of two candles to 
represent the true light of the world was legal. The Injunctions of Edward VI. 
only applied to the case of lights on the “ high altar.” 

(c) lUad V. Lincoln {Dishop), [1892] A. C. 644, 666, P. C. : “It is not charged 
that there was any act of lighting or carrying lights about, nor was there any 
evidence of their use as a matter of ceremony, unless it be aflordcd by the 
mere fact that they were alight during the Communion Service. If the proof 
corresponded with the allegation in all respects, it would be matter for grave 
consideration how far the archbishops’ elaborate exposition of tho history 
of the question, and in particular the decision of two learned judges in 
1628” (Sir James Whitelocke ; State Pape rs, Domestic Series, Charles I., 
Vol. CXIII., 19, Calendar, p. 259, cited in Head v. Lincoln [Bishop), [1801] 
P. 9, at p. 83) “and 1629” (Sir Henry Yelverton, State Papers, Domestic 
Seiies, Charles I, Vol, CXLVIL, 15, 35, Cosiu, Corresp. I. Ixxxvii. ; cited 
liid., p. 84), “ have afforded new materials for consideration since the 
decision of this Board in Martin v. Mackonoehie (1868), L. R. 2 P. C. 365, 
upon the same subject; but their Lordships are unable to see that the charge 
against the bishop raises the same question.” The Privy Council in Read 
V. Lincoln (Bishop), attached importance to tho passage in tho judg- 

ment in Martin v. Mackonoehie, supra, at p. 387 : “ There is a clear and 
obvious distinction between the presence in tho church of things inert and 
^usecl and the active use of the same things as a part of the administration of 
a sacrament or of a ceremony. Incenso, water, a banner, a torch, a candle, 
and a candlestick may be part of the furniture or ornaments of the church, but 
the censing of persons and things, or, as was said by the Dean of tho Arches, 
the bringing m incense at tho beginning or during the celebration and 
removing it at tho close of the celebration of the Eucharist, the symbolical use 
of Water in baptism, or its ceremonial mixing with the sacramental wine ; the 
waving or carrying the banner ; the lighting, cremation, and symbolical use of 
the torch or candle — these acts give a life and meaning to what is otherwise 
mexpresaive, and the act must be justified, if at all, as part of a ceremonial 
V decision of the Privy Council in Martin v. Mackonoehie, supra, was 
D) that it is unlawful to place lighted caudles on the communion table during 
Holy Communion when not required for the purpose of giving light (see also 
ntsierion v. Liddell and Beed v. Liddtll (1857), Moore’s Special Report), as the use 
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_ 1349. Processions proceeding round the interior of the church 
immediately before the commencement or immediately after the 
conclusion of morning or evening service, so conducted as to con- 
stitute ail additional rite or ceremony in connection with the 

service, are illegal {J ). There is no authority for carryinrr lights 
in procession {g). ‘ ^ o b 

1350. The use of incense in the public worship and as a part of 
that worship is not enjoined nor permitted by the law of the 

line 1 of Liigland. If used at all it must be used to sweeten the 
church and outside the worship altogether. Even now the litur- 
gical use of incense is not by law permanently e.\cluded from the 
Church s ritual. The section in the Act of Elizabeth which allows 
the Crown with the consent of the Archbishop of Canterbury to 
order new cei-emonies does not forbid the inclusion of the use of 
incense in such new ceremonies if such are ordered (/i). 


of lighted candles, if intended as a ceremony or ceremonial act, is not among 
he ceremonies which are retained in the Prayer Book and must therefore he 
included among those that are abolished and prohibited by stat. (1538) 1 Eliz. c. 2, 
ss. 4,-1 which statute is applicable to the present Prayer Book, and by which 
the lojal injunctions issued in the first year of Edward VI. (1547), even if they 
possessed statutable aiithonty, were, so far as they could be taken to authorise 

on nT.® P or ceremonial act, abrogated and repealed; and 

esticks and candles were intended to be used as ornaments 
when lighted and used with reference to a service in which they are to act 
as o s and illustrations, they are not ornaments within the meaning 
of the rubric, as they are not prescribed by the authority of Parliament as 
mentioned in the rubric to the first Prayer Book; nor are the injunctions 

of Parliament ” within that rubric; nor are lighted 
c mUes subsidiary to the service, for they do not facilitate, much less are 
‘ocessarj to, the service ,■ nor can a separate and independent ornament, 
pieviously ui use, be said to be consistent with a rubric which is silent as to 
It. and which by necessarj' implication, abolishes what it does not retain. 

0 see, however, llidsdak v. Clifton (1877), 

r.w ■ r ' /• ; ‘ r ww. n ^Vimhledon, Kimhhdm ( Vicar and Church- 

ififp™! T\‘ Chancellor of Southwark, having 

lefeired to the refusal ot Dr. Lushington in fVesferton v. Liddell, supra, to 

01 del the lemoval of candlesticks and candles placed on the holy table, stated 

archbishop in Head v. Lincoln [Bishop], 
fnw.it ■ ^ lights are lawful, and he refused to condemn as illegal churen 

otherwise perfectly innocent merely on the ground that it 
nl n // which that authority pronounced to be illegal. See 

[f )Llp}nnstone y. Purchas (1870), L. E. 8 A. & E. 66. 

i«cK»l Opinion of the archbishops as to processional lights (Lambeth, 

' )■ . . obvious, said the archbishops, “ that precisely the same line of 

reasoning is applicable to the case of processions carrj-ing lights as we have 
app le 0 e case of lucense, Ihere is no authority for such processions, and 
they are, therefore, neither enjoined nor peniiitted. To light up the church for 
e purpose of adding to its beauty or its dignity stands on the same footing 
with hanging up banners, decorating with flowers or with hollv or the like. 
Ihe ceremonies of carrying lights about have a different character. And in 
this case, as in that of incense, we are obliged to request the clergy to dis- 

Church of England does not permit: the 
fE 'i A V?- procession. And in this decision wo have the support of 
T.-L judgment in the case of the Bishop of 

M Archbishops, Macmillan’s Official Eeport, p. 14). 

^^o''?.'e“arksare taken from the Opinion of the archbishops on the 
mui^ical use of incense and the carrj-ing of lights in procession pronounced at 
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1351. Anything like the ceremony of ablution, such as the 
pre-Peformation practice, according to which the minister after 
receiving the communion in both kinds himself long before he 
gave it to other persons went through forms of washing and 
wiping the chalice and his own fingers with other acts and with 
several prayers in places and in postures prescribed for him and 
for other ministers, as a distinct and integral part of the service 
still in progress is illegal ; but the reverent consumption of what 
remains and ablution of the vessels are contemplated by the rubric. 
The consumption of the remains is ordered to be done “imme- 
diately after the blessing,” when, upon the true construction of the 
rubric, the service is at an end ; and the cleansing of the vessels is 
not an improper completion of this act which is ordered to follow' 
the close of the service without any break or interval {i). 

The minister would most properly complete the consumption of 
the consecrated elements at the credence, or in the place where they 
had been prepared. But the minister, who after the service is 
ended and the benediction given, in order that no part of the con- 
secrated Elements should be carried out of the church, cleanses the 
vessels of all remains in a reverent way, without ceremony or 
prayers, before finally leaving the holy table does not subject 
himself to penal consequences by so doing {k). 

1352. The practice commonly spoken of as reservation takes 
three distinct forms. In the first place it is sometimes the practice 
to treat sick persons W’ho are not in the church, but are living close 
by, as if they were part of the congregation, and at the time of 
the administration to the communicants generally to take the 
Elements out of the church to them as well as to those who are 
actually present. It has been claimed that this is not reservation 
at all, because the administration goes on without interruption, and 
it cannot be said that what is sent in this way is part of what 
remains after the service is over. The second form of the practice 
IS, instead of consuming all that remains of the consecrated 
Elements as the rubric directs, to keep a portion back and to 
administer this iiortion to people known to be sick at some later 
period of the day. Thirdly, the Elements after consecration are 
sometimes reserved, not only to be used for those who are known 
to be sick at the time, but to be used for any case of sudden emer- 
gency which may occasion a demand for the sacrament in the 



and remove it at tho close of the celebration of the Eucharist ” is “a distinct 
ceremony, additional, and not even indirectly incident to the ceremonies ordered 
. ^ hvok of Common Prayer.” In Sumner v. Wix (1870), L. R. 3 A. & E. 58, 
1 Was held that the ceremonial uso of incense immediately before the celebra- 
^ke Uoly Communion, so as to be preparatory or subsidiary to the 
ce ebration of the Holy Communion, is unlawful. 

W /fead V. Lincoln {Bishop), [1891] P. 9,30-32; [1892] A. C. 614, 659, 

'W im. 
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Ecclesiastical Law. 


Sect. 1. 

Divine 
Service 
in General. 

Sign of the 
cross. 


course of the week. The Church of England does not at present 
allow reservation in any form (/). 

1353. The making the sign of the cross during the absolution 

and the benediction is a ceremony additional to the ceremonies of 
the Church and unlawful (;«). 


Sect. 2. — Baptism. 

and by whom sacrament by which a person is admitted 

administered into the Church of Christ (a). Like the sacrament of the Lord’s 

Arclibisbop Temple, Lambeth, May, 1900 (Macmillan & Co.’s 

S M 1 n’nn l Opiniou of Afchbishop Maclagan, Lam- 

beth. May, IJGO (Macmillan & Co.'s Eeport). Archbishop Temple relied chiefly 

onthe canon which requires that every clergj-man shall promise that in the 
administration of the sacraments he will use the form prescribed in the Prayer 
Look and none other, except so far as shall be otherwise ordered by lawful 
u ori ). He stated that there is no allusion to the practice of reservation 
except m the close of the 28th Article, where it is said that the sacrament of tho 
Lord 8 bupper was not by Christ’s ordinance reserved, carried about, lifted up. 
or worshipped (see also Article 25. which states that “ the sacraments were not 
ordered of Christ to be gazed upon, or to be carried about, but that we should 

I'! T’pk ® u subject). Against this was urged the practice of 

the earl}^ Church, and the archbishop stated that as early as the time of Justin 

Martyr the hrst form of reservation is mentioned as common, and this not 
mcrel} for the sick, but for any who were absent though in good health : and 
that the practice of reserving in the second and third manner can certainly be 
found m not much later times. He was therefore of opinion that the practice 
was not wrong m itself. But the Church of England by the 34th Article had 
authority to change the mode of administering the Holy Communion to the 

opinion that the 28th Article abolished tho practice altogether. 

V seems, did not rely on the rubric that “ if anv 

lemam of tbat which was consecrated, it shall not be carried out of the church.’’ 

vZla A® Archbishop of York, at p. 12, said that it is quite possible, and 
theie maybe some reason to believe, that this was partly intended to meet a 
eureveience, of which actual instances had occurred by the clergyman 

home for his own use even the consecrated bread and wine 
Kn 1 been used in the Communion Service, The expression therefore, 
sai , may not apply directly to the question of reservation, but in the 

provision for reservation the phrase must evidently cover the 
e remaining consecrated bread and wine. He was of opinion that the 
piactice of reservation was deliberately abandoned at the time of the Eeforma- 

vZ'. after the first Prayer Book of 

^ o°iitted the service for the reservation for the sick. A 

of the reserved sacrament is not a lawful church 
ornament(A«wii V. 6’^ Eihelburga, Bishopsgate Within (Rector), [1900] R 80). 

P ftc fA? Court of Canterbury decided in Oxfmi(Buhop) v. Henhj, [1907] 
I'cLiio f ^ the sacrament is illegal, and directed a monition to 

requiiing him to abstain from keeping or causing and 
kis church, either over the altar or elsewhere, the 
f Elements not consumed at or immediately after the celebration, 

^ y 1 from keeping burning, or causing or peimitting to be kept burning, 

a light in front of the consecrated Elements. ^ 

m) Ready. Lincoln (BUhop), [1891] B.'B. 

Eeligion (1562), 25, 27 ; Gib. Cod. 359-372; Ayl. Par. 

■fo ~ 4 ."^ 1 ^ distinguishing mark of the Christian pro- 

ssion, but also a sign of regeneration or new birth, whereby, as bv an instru- 
ment, tkey that receive baptism rightly are grafted into the Church, the 
piomises of the forgiveness of sin. and of their adoption to be the sons of God 
y e lioly Ghost are visibly signed and sealed, faith is confirmed and grace 
increased by virtue of prayer to God (.Articles of Eehgion (1562), 27 ; Book of 
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Supper, it ought properly to be administered by persons in priests’ 
orders (6). But the duties of a deacon include the baptising of 
infants in the absence of the priest (c); and baptism by a dissent- 
ing minister or by a layman or a woman in the name of the 
Trinity is good and effectual (d). The normal mode of administering 
the sacrament is by immersion in water; but the affusion or 
sprinkling of water is sufficient (c). Except in cases of urgent 
necessity it should be administered in church (/) and upon a 
Sunday or other holy day, so that a large number of people may 
testify to the reception of the baptized person into the Church and 
be reminded of their own profession in baptism ; but children may, 
if necessary, be baptized on any other day (//). The rite should 
be administered immediately after the second lesson at morning 
or evening prayer (h). The act of baptism is immediately followed 
by the signing of the cross on the baptized person’s forehead (i). 
A person brought to be baptized who has been already baptized 
is conditionally rebaptized, if the validity of the former baptism 
is doubtful, or, if there is no doubt about it, is simply received 
into the Church by a formal service and with the signing of the 
cross (k). 

1355. Every child brought to be baptized requires, if a male, 
two godfathers and one godmother, and if a female, one godfather 
and two godmothers (/). Godparents must have received Holy 
Communion (»i). Their part in the baptismal service is prescribed 


Common Prayer (Offices for Public Baptism of Infants, Private Baptism of 
Children, and Baptism of such as are of Riper Years) ; Ayl. Par. 104 ; (Jorham 
V. Exeter {Bishop) (1850), Moore’s Report, P. C.). 

{h) Book of Common Prayer (Fonn of Ordering of Priests). 

(c) Ibid. (Form of Making of Deacons); Ayl. Par. 104 


393, per Willes, J., at p. 402. 

(c) Book of Common Prayer (Rubric in Office for Public Baptism of Infants) ; 
Ayl. Par. 103. Public baptism must be administered at tho font (Canones 
hcclesiastici fl603), 81). 

(/) The Cnurch Building Acts and New Parishes Acts (see note (i)i P- 
aHte) make provision for the administration of baptism in churches or chapels 
of distinct and separate parishes, district parishes, district chapelries, and 
consolidated chapelries (Church Building Act, 1818 (58 Geo. 3, c. 45), ss. 27—29 ; 
thurch Building Act, 1819(59 Geo. 3, c. 134), ss. 6, 11, 16, 17 ; Church Building 
Act, 1851 (14 & 15 Viet. c. 97), s. 17), in extra parochial places (Church 
^.uildmg Act, 1822 (3 Geo. 4, c. 72), s. 18), in churches or chapels with particular 
^stricts (Church Building Act, 1831 (1 & 2 Will. 4, c. 38). ss. 10. 14 ; Church 
liuilding Act, 1840 (3 & 4 Viet. c. 60), s. 18), in Peel districts (Now Parishes 
Act, 1843 (6 & 7 Viet. c. 37), ss. 11, 13), and in churches of new ecclesiastical 
[ibid,, s. 15 ; New Parishes Act, 1856 (19 & 20 Viet. c. 104), ss. 11, 12, 

H, 15V 

(ff) Book of Common Prayer (Rubrics before Offices for Public Baptism of 

of Riper Years). 

P*) Ibid. ^ ^ 

(9, (Offices for Baptism) ; Canones Ecclcsiastici (1603), 30. 

)./ y ®f Common Prayer (Office for Private Baptism of Children). 

> (Rubric before Office for Public Baptism of Infants). 

iw) Canones Fcclesiastici (1603), 29. 
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Sect. 2. 

Baptism. 


PiUv of 
minister to 
baptize. 


Register to 
be kept by 
the minister 
in every 
parish. 


Ecclesia.stical Law. 

in the Book of Common Prayer («). No parent is to be urged to be 
ownThild\or admitted as godfather for his 

child of a panshioner brought to him for the purpose on a Sunday 
n il ' V f lu liaptize, when desired so to do, an 

vpikS'nf’iu® “n to l^eep a 
legistei of the public and private baptisms performed in the parish (s) 

for the purpose by the King's printer at the 
expense of the parish (t), which must be preserved by the minister 
n a pioper locked iron chest in a dry and secure place in his 

' ^®, ^■0®''^®"*^ file parish, or in the parish 
c 1 cli (a). Ihe prescribed particulars of every baptism, whether 
public or private, are to be entered in the register book by the 
minister as soon as possible after its solemnisation, and in no case 

from so dofng*(i)'^^^'^ thereafter unless he is unavoidably prevented 


(«) Canones Ecclesiastici ( 1003 ), 29 . They must not make any answer or 
speech other than what is prescribed (Ml.). ^ 

(o) IbiJ. In I860 the Canterbury Convocation, with the royal licence 
0 ™chiWmr°Buf the y‘\'’ p “..Parents being godpare’nts to thei^ 

i. ». p.-., to -h „ d*, 

unbanti/ed’ the ®f refusal or delay the infant dies 

ackSpd<ie?h;fi u’' '0 for three months, and until he 

ackno\yle(lg,es ms fault and promises not wittingly to repeat it (ibid ) But 

toSiJrnSir"'" 

Ei 4 terfAct”?swro'?^® where baptism is lawfully performed (Parochial 
so fa? afn rc ^ \ I- f )• Tfi® provisions of the Act extend, 

of coUeges and ho?pitel‘(?S!’s 2“) 

fs) S. 1 , moifying Canones Ecclesiastici ( 1603 ), 70 . 
m Parochial Registers Act. 1812 (52 Geo. 3, c. 146 )/s. 2. 

reStPr nf Vlr* to unlawfully destroying, defacing, or injuring any 
anv cprUfipfl ^ Jogging or fraudulently altering any entry therein or 

entU tw!?n thereof, or knowingly and unlawfully inserting any false 
PhSftitipp certified copy thepof, see title CRliri>’AL Law and 

prrnr in fhL f ^ ^ Diinister inci^ no penalty if he discovers an 

snlPTrinicofl or substonce of the entry in the register of any baptism 

thp orr^nc ^ Within one calendar month after the discovery corrects 

without nn^^ to the truth of the case by entry in the margin, 

altemtion or obliteration of the oi-iginal entry, and signs the 

or imrpntc date of the correction, in the presence of the parent 

ni’pspiipp nf til k ^^Ptized, or, in case of their death or absence, in the 
tion nn^ • t^^® ct^urchwardens or chapelwardens, who are to attest the correc- 

Thp t Wilt- -t. c. 66), s. 21 ). 

bv hi^ fo\h correction in the copy of the register transmitted 

(mV k- f '■ P- 687, post) 

CalfrEcll?tiS(mo 3 )tf 6 . 
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1358 . When a baptism is solemnised by another minister else- 
where than in the church of a parish which has its own register of 
baptisms, he must, on the same or the next day, transmit a certifi- 
cate of the baptism, in the prescribed form, to the minister of that 
parish or his curate, who is to make an entry of the baptism in 
the register noting that the entry is made according to the 
certificate (c). 

If the baptism is solemnised in an extra parochial place where 
there is no church or chapel, the officiating minister may within 
one month thereafter deliver to the minister of such adjoining 
parish as the ordinary directs a memorandum of the baptism signed 
by a parent of the child and containing the prescribed particulars, 
and the memorandum is to be entered by the minister to whom it 
is delivered in the register of his parish and is to form part 
thereof (d). 

1359 . Copies of the register are to be annually made by or under 
the direction of the minister of the parish, and are to be signed by 
him and attested by the churchwardens, or one of them, and trans- 
mitted by them on or before the 1st of June in every year to the 
registry of the diocese to be there recorded and kept (c). 

_ 1360 . Searches of the register may be made at all reasonable 
times, and certified copies must be given when required ; and the 
register can be produced as evidence in a court of law (/). 


SCCT. L>. 

Baptism. 

Baptism 
elsewhere 
than in parish 
cliurcli. 


Transmission 
of copies of 
tlie register 
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Searches and 
copies of 
tlie register. 


(c) Parochial Registers Act, 1812 (52 Geo. 3, c. 140), s. 4. Sched. D. This 

course must be followed in the case of a Peel district under the New Parishes 

Act, 1843 (G & 7 Viet, c. 37), Nvhere tho minister is authorised to baptize under 

s. 11 of tho Act, until the district becomes a new ecclesiastical parish under 

8. lo. 

fd) Parochial Registers Act, 1812 [52 Geo. 3, c. 14G), s. 10. 

«) Ihul., ss. G-9, 11, 12, 17, 20. Sched. E. 

(/) Ibid, 8. 5; Births and ])eaths Registration Act, 183G (6 & 7 Will. 4, 
c. 80), 6. 35 ; Anon. (1733), 2 Barn. (k. b.) 2G9. When the birth of a child lias 
been registered without a name or with a name which is altered at its baptism, 
the name given at its baptism may, within twelve months after the regis- 
tration of the birth, be inserted in the register of biilhs on delivery to the 
registrar or superintendent registrar of a certificate in the prescribed form 
signed by the minister or person who performed the baptism, who is required 
to dehver such certificate on demand on payment of a fee not exceeding la. 
[Births and Deaths Registration Act, 1874 (37 & 38 Viet. c. 88), ss. 8. 43, 
oched.L). The fees for searches and certified copies of entries in any register 
of baptisms are la. for every search extending over a period of not more than 
one year and 6d. additional for everj* additional year, and 2a. Gf/. for eveiy 
single certificate (Births and Deaths Registration Act, I83G (6 & 7 Will. 4, c. .SG), 
I’he duty of Id., which may be denoted by an adhesive stamp, cancelled 
h P^^son signing the copy or extract before delivery thereof, is to be paid 
by the person requiring the same on eveiy certified copy or extract from any 
register of baptisms, except (1) a copy or extract furnished pursuant to and for 
the purposes of an Act of Parliament, or furnished to a general or superintend- 
jng registrar under any general regulation ; and (2) a copy or extract, for which 
Saving the same is not entitled to any fee or reward (Stamp Act, 
by! (54 & 55 Viet. c. 39), ss. 1, 64, and schedule, Copy or Extract, Certified), 
ihe age of a person cannot be proved bv the date of his birth entered in the 
rp A® 1 °^ baptism {Wihen y.laio (1821), 3 Stark. G3 j li. v. Claphum (1829). 
th ' 1 .^^^bether the register of the baptism of a person is evidence of 

be place of his birth depends upon whether it is accompanied with proof of 


688 
Sect. 2. 

Baptism. 

Ko fees. 


What is. and 
when to be 
.administered, 


Ecclesiastical Law. 

1361 . By the general ecclesiastical law, baptism, beins a sacra- 
inent, was required to be administered free of Lrg; in fte absence 

enactment n io ) : and now, bv express 
enactment no fee or reward maybe demanded by any minister 

fn t) clerk, vestry clerk, warden or other person’ 
foi the administration or registration of baptism (/i). 

Sect. 3. — Confirmation, 

1362 . Confirmation is the laying on of hands by the bishop upon 
pel sons who are baptized and instructed in the Church CatLhfsm 
and are come to years of discretion (i). The godparents of 

Son^fo tl'at they are brought to the 

the rhinttf ^°“““dments, and are further instructed in 

should be confirmee by the bishop as soon as conveniently may be 

.^^i^'sters having cure of souls are to do 

in, *’ confirma- 

tion when the bishop has fixed a time for it, and are to take care 

other circumstances (/!. v. Crete/, St. MklmeVs (In/mbitanU) Burr S f 

to‘’tL^^ii!finnTtv^f‘n‘l'^^ * C. 508). Where' owing 

at the time hut the ^ baptism was not entered iii the register 

naner ^ 07 ' wh ch fl ^ “<>”or“Ddum of it on a slip of 

Ser n?ifW incumbent afterwards entered it in the 

the bWism (DopA ir the memorandum was admitted as evidence of 

ov dSe r“Jsfers nn t f «-/ (1828), 8 B. & C. 813). As to admitting in 

(isrn IS Vef atr* ^ T of registers, see Il'aK-er v. Wine^ield 

not admitted' ns p'vi'O a repster of a person’s baptism in Guernsey was 

Mh-hi n a f “g®- .A® ‘0 knowingly and unlaw- 

evtraS froi^ a rewi^t 'f baptism, or certifying a writing to be a copy or 

of whi^h iUs a confer” f “‘® or the part of the re^^ster 

Criminal T \w Awn be false in any material particular, see title 

bb f tlLrt ! i-f P- 'd2. As to registration of 

fZlb/nmlv' iro’ofrtT'V- (1898), 1 Salk. 332; St. David', 

CawDiorm (llio), willes, 536, 539,' f 

excent?oufrm„^flfn”''‘i"^ * 36 Viet. c. 36), s. I. An 

was at the timo of fR ^ in favour of the then holder of an office who 

fees (ibid 1 Tho f passing of the Act entitled by statute to demand such 
offence (il'iirn ^ of an illegal fee is an ecclesiastical 

cerrifiea&^^^ ^56. As to fees for 

0569^ ??. Confirmation) ; Articles of Religion 

Cod. 375-379. Persons at 
parents Dromi«!Pf? f before the Church ratify and confirm what their god- 
endeavotir fai>Efiili°+ baptism, and promise by the grace of God to 

lavs his hnn 3 « ^ ^ '^bat they have SO assented to ; and the bishop 

Smmon blessing them (Book of 

They are fn Envfl Con&mation); Canones Ecclesiastici (1603), 60). 

who must hn n ^ ^ witness (ff their confirmation one godfather or godmother, 
the Prayer (Rubric at the end of 

me Latechism) Canones Ecclesiastici (1603), 29). ^ 

Baptism of Tnfanr^p'' ((^'^^‘^^tation at the end of the Office for Public 

^ Catechism). 

of liiper Years^ Office for Public Baptism of such as are 
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that those who are presented for it to the bishop can render an 
account of their faith according to the Church Catechism (/). 

1363. The bishop may at confirmation for <;ood reason add to or 
alter the Christian name of a person wh) is confirmed (/a). 

Sect, 4. — Holy Communion. 

1364. Holy Communion is the sacrament of the Body and Blood 
of Christ and of rederat)tion by His death (n). It cannot l)e 
consecrated and administered by a person who has not been 
episcopally ordained priest (o). 

1365. Holy Communion is to he administered in all cathedral 
and collegiate churches and colleges where there are many priests 
and deacons on every Sunday ( p), and in all cathedral and collegiate 
churches upon principal feast days (q); and the priests and deacons 
in those churches are all to receive the Communion every Sunday at 
least, unless they have a reasonable cause to the contrary (r); and 
they and the singing men and all others on the foundation are to 
receive it at any rate four times in every year(s). And in all 
colleges and halls within the Universities of Oxford and Cambridge 
it is to he administered on the first or second Sunday of every 
month, and is to be received by all the masters, fellows, scholars, 
and other students, and all the ofi&cers and servants who are mem- 
bers of the Church of England (a), at least four times in each year {h). 


(0 Canones Ecclesiastici (1603J, 61. It is the canonical duty of the bishop 
of every dioi-ese, by himself or siitTragan, to administer confirmation in the 
course of his visitation (see p. 409. ante) every third year, or, if unavoidably 
preven^d from so doing, in the following year [ibiii., 60 ). 

(y») Co. Litt. 3 a ; Watson, Clergyman’s Law, 4th ed., p. 484. When this is 
esired, the bishop, in his prayer at the lad ing on of hands, mentions the 
person by the new or altered name, and at the conclusion of the rite signs a 
cortiiicate of his haying confirmed the person by that name, the effect of which 
a terwards noted in the register of the person’s baptism. As to change of 
name generally, see title Name, Change of. 

Ri 1 ^^ll®d the most comfortable Sacrament of the Body and 

onci of our Saviour Jesus Christ, the Sacrament of the Altar, the Supper and 
f f ^ Lord and the Communion and partaking of the Body and Blood 

(s^t. (1547) 1 Edw. 6, c. 1, preamble). By it those who rightly, 
faith receive the bread and the cup of blessing partake of 
j Blood of Christ [ibid., e. 1 ; Book of Common Prayer (Rubric at. 
e end of the Communion Office); Articles of Religion (1562), 28—31 ; 
i>hqr;pard y Bennett (Second Appeal) (18:2). L. R. 4 P. C. 371). 
nffrt • Uniformity, 1662 (14 Car. 2, c. 4), s. 10. The penalty for every 
ai ^bie restriction is (1) £100, jiayablo as to one half to the Crown 

as to the remaining half equally between the poor of the parish where the 
anr1*/o^ committed and the person or persons siiifig for it in a court of law ; 
vftef “^®^hdity to be ordained pnnst for a year thereafter (ibid.). As to the 
lire of the priest in celebratinir Holy Communion, see p. 672, ante. 

IP) Book of Common Pia)’er (Rubric at the end of the Communion Office). 

M Ecclesiastici (1663), 24. 

M of Common Prayer (Rul>ric at the end of the Communion Office). 

«) Unones Ecclesiastici (160;t), 24. 

(II ^“»''®»®ities Tests Act, 1871 (34 & 35 Viet. c. 26), s. 3. 
tlifKsi Ecclesiastici (1663), 2 b The masters atid fellows, especially 

w 0 have pupils, are to be careful that all the pupils and studetits who 

^LL,— "Xi, ^ 
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Ecclesiastical Law. 


Sect. 4. 

Holy 
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Provision for 
Communion. 
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and intention 
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during the 
Communion 
Service. 


Sermon. 


In parish churches and chapels, where the sacraments are adminis- 
tered, Holy Communion is to be administered by the minister so often 
and at such times as that every communicant may perform his 
duty (t‘) of communicating at least three times in the year, of which 
Easter is to be one (cl). The order for Morning Prayer, the Litany, 
and the Communion Office maybe used together or in varying order 
as separate services (c). 

1366. The churchwardens of every parish, under the direction of 
the minister, are to provide a sufficient quantity of fine white bread 
and good wane for every Communion, and the wine is to be brought 
to the communion table in a clean and sweet standing-pot or stoop 
of pewter or some purer metal (/). 

1367. Whenever a minister intends to administer Holy Com- 
munion, he is to give w-arning thereof to his parishioners publicly 
in the church at morning prayer on the Sunday or on some holy 
day immediately preceding ((/); and the rubric directs that so 
many as intend to be partaWs thereof are to signify their names 
to him at least some time the day before (h). 

1368. After the Nicene Creed in the Communion Office the 
minister is to declare what holy days or fasting days are to be 
observed in the week following, and give notice of the Communion 
if there is occasion for it (t) ; and nothing is to be proclaimed or 
published in church during divine service but by the minister, nor 
anything by him but what is prescribed in the rules of the Book of 
Common Prayer or enjoined by the King or by the ordinary (I*). 

1369. The sermon, which follows, is not itself part of the 
administration of Holy Communion (/). 


are members of the Church of England are carefully instructed in religion, 
and that they frequent divine service and sermons and receive the Communion 
{ibid. ; Universities Tests Act, 1871 (34 & 35 Viet. c. 26), ss. 3—5). 

(r) See p. 481, ante. 

(d) Book of Common Prayer (Rubric at the end of the Communion Office) ; 
Caiioiies Ecclesiastic! (1603), 21. 

(e) Act of Uniformity Amendment Act, 1872 (35 & 36 Viet. c. 35), s. 5. 

(/) Caiiones Ecclesiastici (1603), 20 ; Book of Common Prayer (Rubric at the 
end^of the Communion Office) ; Frankli/n v. St. Cross {Master) (1721), Bunb. 
78, /O. It suffices that the bread is such as is usually eaten ; so as it be the 
best and purest wheat bread that can conveniently be got {ibid . ; Jlidsdale v. 
Clifton (1877), 2 P. D. 276, P. C.). As to the use of wafers, see p. 677, ante. 

(y) Stat. (1547) 1 Edw. 6, c. 1, s. 8; Canones Ecclesiastici (1603), 22; Book 
of Common Prayer (Rubrics in the Communion Office). 

(A) Book of Common Prayer (Rubric before the Communion Office). 

(i) Ibid. (Rubric in Communion Office). 

(^) Ibid:; Parish Notices Act, 1837 (7 Will. 4 & 1 Viet, c- 45), s. 5. The 
rubric adds that banns of matrimony are to be then published : but this has 
been altered by the Marriage Act, 1823 (4 Geo. 4, c. 76), s. 2 {Wynn v. Davies 
(1835), 1 Curt. 69, per Sir Herbert Jenner, at p. 81). The rubne also directs 
that briefs, citations, and excommunications shall be then read. But this 
du-ection is abrogated by the Parish Notices Act, 1837 (7 Will. 4 & I Viet. c. 45), 
s. 4 ; see note (y), p. 660, ante. As to notices relating to ordinary church 
busmess, see p. 680, ante. 

(0 Re Robinson, Wright v. Tugwell, [1897] 1 Ch. 85, 96, C. A. Therefore 
preaching in a black gown is not illegal {ibid.). 
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1370. While the offertory sentences are heing read the deacons 
churchwardens, or other fffc persons appointed in that behalf (m) 
receive the aims for the poor and other devotions of the peoiile in 
a decent basin provided for the purpose by tlie i)arish. and reve- 
rently bring it to the priest, who lumiidy presents it and places it 

upon the holy table (a)- After the service the money given at the 

offertory is to be disposed of to such pious and charitable uses as 
the minister and churchwardens think lit ; and if they disat^ree, it is 
to be disposed of as the ordinary appoints (o). ° 


1371. A minister, when he celebrates the communion, is first to 
receive the sacrament himself (p) and then to administer it to the 
people in both kinds, delivering both the bread and the wine to 
every communicant severally ((/). Pie is not \^ithout lawful cause 
^ deny it to any person who devoutly and humbly desires it(r). 
But he is not wittingly to administer it (1) to any who do not kneel, 
under pain of suspension (.s); nor (*2) under the like pain to any 
who refuse to be present at public prayer according to the order 
of the Church of England; nor (3) to any who are common and 
notoiious depravers of the Book of Common Braver and Adminis- 
tration of the Sacraments, or of the orders, rites and ceremonies 
^erein prescribed, or of anything contained in the Eorms of 
Ordering of Priests and Bishops or in the Thirty-nine Articles of 
Kehgion (C, or who speak against or deprave tlie sovereign authority 
of the King in causes ecclesiastical, unless in the prescribed manner 
they acknowledge repentance for their fault and promise not to 
repeat it (a) ; nor (4) to any who are open and notorious evil livers, 
or have wronged their neighbours by word or deed so that the con- 
gregation be thereby offended, until they have openly declared as 
well their repentance and amendment of living, as also, in case of 


mLt Prayer (Rubric in Communion Ofiice). The appoint- 

T n 7 person may be made by the priest v. Barber (1872), 

ft inTTTT. i WiLLES, J at p. -103). The “ other ht person ” refers to 

TnnW. per WiLLES, J., at p. 403), and, though a priest or bishop may 

a lav f ^ collection jper Willes, J,, at p. 403), Tie, in doing so, performs 
serviP unction, and is not ministering or celebrating any sacrament, divine 
■Ipf "'i^kin the meaning of the Ecclesiastical Courts Jm-isdiction 

=^2), s. 2 {Cope v. Barber, supra). 

(n\ Jk j/n Prayer (Rubric in the Communion Office). 

Art iaiR/o P e»d of the Communion Office); Church Buildiu 

onncnV 1 . 11 ^ Viet. c. 70), 8. 6 (as to churches of district chapelries and 

consolidated chapelries). 

V Ecclesiastici (IG03), 21. 

l\ i?‘f-i«^^’-{1547)lEdw. 6, c. l,s. 8. 

^ c. 1,8. 8; Clovell v. Cardinal! {\m), 1 Sid. 34; 

■niey V. Burstow (1666), 1 Keb. 947; Jenkins v. Coo/: (1876), 1 P. D. 80, 
*^®y”e V. Bensim (1889), 6 T. L. R. 7. He cannot refuse it to parties 
MnrrJo,^^ Valid as a civil contract under the Deceased Wife’s Sister’s 

§ p (7 Edw. 7, c. 47) {Banister' v. Thompson, [1908] P. 362; 

C A j orohibitinn /t„], If « ntunn on T r. P i -.n 


niJe for prohibition sub ntm. It. v. Dibdin (1909), 26 T. L. R. 130, 

end Ecclesiastici (1603), 27 ; Book of Common Prayer (Rubric at the 

enu of the Communion Office). 

\il\ Ecclesiastici (1603), 27 ; Jenkins v. Cook, sinyra. 

Canones Ecclesiastici (1603), 27 . 
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Sect. 4. 

Holy 

Communion, 


Number of 
communi- 
cants. 


Administra- 
tion in 
private 
houses. 


Penalties for 

de|)raving 

Holy 

Communion. 


Nature and 
conditions of. 


having wronged their neighbours, their having made, or their 
intention to make, compensation for the wrong (a:). 

In every case of repelling an offender from Communion the 
minister must, upon complaint, or upon being required by the 
ordinary, signify the cause to him and obey his order and direction 
in the matter (y) ; and in case of repelling a person for open and 
notorious evil living, or for having wronged a neighbour, whether 
at the time of Communion or by warning him not to present himself 
at the Lord’s table, the minister must within fourteen days report 
the circumstances to the ordinary [a). 

1372. There is to be no Communion unless there is a convenient 
number to communicate with the priest, at his discretion ; nor, 
even if tliere be not more than twenty qualified communicants in 
the parish, unless four, or at least three, communicate with him (6). 

1373. The Holy Communion is not to be administered in private 
houses, except in cases of necessity when anyone who is desirous 
of partaking of it is unable from weakness to attend the church or 
is dangerously ill (c). 

1374. A person who depraves or treats contemptuously the 
sacrament of the Body and Blood of Christ, either by word or in 
any otlier manner, may be indicted within three months after 
having committed the ofence, and if found guilty when tried before 
the justices at quarter sessions, is liable to imprisonment and fine 
at the King’s pleasure (if). 

Sect. 5. — Holy Matnmony. 

Sub-Sect. 1. — Right of Marriage. 

1375. Holy matrimony is the estate into which a man and a 
woman enter when they consent and contract to cohabit with each 

(x) Book of Common Prayer (Rubric before the Communion Office) ; Canones 
Ecclesiastici (160;i), 26 ; Jtnkins v. Cook (1876), 1 P. D. 80, P. C. ; Banister v. 
Thompson, [1908] P. 362 ; R. v. Dibdin (1909). 26 T. L. R. 150, 0. A. In such 
cases the'minister, if he knows of the facts, is to warn the offenders beforehand 
not to presume to come to the Lord’s table until they have made their open 
deckiration of repentance and amendment, and, where the circumstances require 
it, of restitution (Book of Common Prayer (Rubric before the Communion Office) ). 

fyj Canones Ecclesiastici (1603), 27. 

(«) Book of Common Prayer (Rubric before the Communion Office). The 
direction in Canones Ecclesiastici (1603), 28, that strangers from other parishes 
are to be forbidden to come to the Holy Communion and are to be sent back to 
their own parishes and ministers, to receive the Communion there with their 
neighbours, is practically obsolete. 

(6) Book of Common Prayer (Rubric at the end of the Communion Office). 

It is an ecclesiastical offence for a priest to celebrate the Communion without at 
least three other communicants [Parntlly. Roughton {IS14), L. R. 6 P. C. 46; 
Cli/ion V. Ridedah (1876), 1 P. D. 316), exc^t when administering to a sick 
person (see p. 710, po>t). As to other <)frenc€3 in connection with the 
administration of Holy Communion, see pp. 677 et seq.^ ante. 

(«:) Canones Ecclesiastici (1603), 71; Book of Common Prayer (Rubric before 
the Communion of the Sick). As to administering the Communion to sick 
persons unable to come to the church, see p. 710, post. Eor administration of 
the Communion in the chapels of private houses, see p. 653, ante. 

(d) Stat. (1547) 1 Edw. 6, c. 1, ss. 1—7. See title Criminal Law ajtd 
Procedure, Vol. IX., p. 532. 
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other and each other only (f). The solemnisation of matrimony in 
church is on their part the attestation in the presence of God and 
of the Church of their consent and contract so to do, and on the 
part of the Church its blessing on their union ( / ). Persons legally 
qualified to intermarry G/) are in general entitled to be marrit-'d 
according to the rites of the Church of England (//) in an autho- 
rised place (i) if one of them possesses the legal (|ualilication of 
residence (k). Marriage in England (/) can only lawfully be 
solemnised after banns (m), or with a proper licence (a), or on a 
registrar’s certificate (o). In the case of a party to the marriage 
being under twenty-one years of age and not being a widower or 
widow the consent is required of the person authorised by the 

Marriage Act, 1823 (jy), to give it, unless there is no such person in 
existence (q). 


G) l^ook of Common Prayer (Office of Matriinonv) ; llarrod v. Ihirrod (IHjl), 
IK. & J. 4, per Lord Hatherley (then Page Wood, V.-C.), at pp. lo, IS), 
ior maiTiage generally, see titles Conflict of Laws, Vol. VI., pp. 2()2; 
Husband and Wife. 

(/) Book of Common Prayer (Office of Matrimony) ; Ilnrrod v. llarrod 

«upra. As to reading or celebrating the marriage service where the parties 

have been previously married at a registry office, see title Husband and 
Wife. 

(jl) Canones Ecclesiastic! (1603), 62, 99, 100, 102 ; and see title Husband 
and Wife. 

^^<^ldswortk (1758), 2 Lee, 515; R, v. James (1850), 3 Car. & Kir. 
j • G2, C. C. E., per Aldeuson, B., at p. 175. Pereons who are not members 
or the Church of England are entitled to be so married [R. v. James, supra, per 
Alderson, B., at p. 173). The question whether unbaptized persons can claim 
19\ ™^*Tied has never been decided {Jenkins v. Barrett (1827), I Hag. Ecc. 

*1,’ their marriage according to the rites of the Church of England, if 
othermse legal, will be valid [Janes v. Ruhinson (1815), 2 Phillim. 285). Banns 
must be published with the true Christian names as well as surnames of the 
parties (see p, 698, post'^ ; but for that purpose the names by wliich persons are 
usnal^ known are their true chi'istian names (see note (a), p. 699, post), 
t) See p. 694, post. 

W See pp. 694, m,posf. 

tv 1 ^ previous publication of banns or licence does not apply out 

Of England [Culling v. Culling, [1896] P. 116). 

) K who solemnises a marriage without due publication of banns, 

n ess by licence or on a registrar’s cortiticato, is liable to be convicted of felony 
A within three years after the commission of the offence (Marriage 

\ n ^ ^ See also p. 656, ante. 

V • Ecclesiastici (1603), 62, 63, 101; Book of Common Prayer 

2 Mk 6^''o of Matrimony) ; 1 Bl. Com. 439 ; Middleton v. (7ro/fs(173U), 

(o) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 4. 

W 4 Geo. 4, c. 76. ’ ^ 

8. 16 ; and see title Husband and Wife. The consent need 
Cfn he implied [Ilodgkinson v. WHkie (1795), 1 Hag. 

rfiir’ ♦ 4 ^dus(m (1811), 1 Phillim. 287). It may bo expressly 

ScoT-^^ V. Wilkie, supra, per Lord Stowell (then Sir William 

• ^t p. 263). The consent does not hold good if the person who 
L ^ f before the maniage is solemnised [Ex parte Reibey (1843), 12 
1 ^ mairiage solemnised without the requisite consent is 

ole.ss valid (^. v. Birmingham [Inhabitants) (1828), 8 B. & C. 29). 

* minor is married after publication of banns without any notice of 
fl89n Q marriage, the requisite consent is implied [Diddear v. Faucit 
*- y . BhiUim, 580, 581), and the minister who solemnises it is not liable 
does fl censure (Marriage Act, 1823 (4 Goo. 4, c. 76), s. 8). But if ho 

0 after any person whose consent was requisite has openly and publicly 
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minister to 
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marriage. 

Marriage 
of persons 
divorced for 
fidultery. 


Marriage 
with deceased 
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church or 
authorised 
chapels. 


o who without just cause refuses to marry persons 

entitle,! to be married in his church or chapel commits an 

ecclesiastical oflence for which he is punishable in the ecclesiastical 
com ts 

No clergyman is compelled to solemnise the marriage of a person 
whose former marriage has been dissolved on account of his or her 
adulteiy, nor is he liable to any sun, penalty, or censure for solem- 
ising or refusing to solemnise the marriage of such person. But 
when an incumbent refuses to solemnise such a marriage between 
persons who but for his refusal would be entitled to have it solem- 
nised in his church or chapel, he must allow it to be solemnised therein 
by any other clergyman entitled to officiate within the diocese (A). 

. f clergyman is not liable to any suit, penalty, or censure for 
letiising to publish banns of marriage or to solemnise marriage 
between a man and his deceased wife’s sister. But when an 
incumbent refuses to solemnise such a marriage between persons 
who but for his refusal would be entitled to have it solemnised 
in his church or chapel, he may allow it to be solemnised therein 
by any other clergyman entitled to officiate within the diocese (r). 

Sub-Sect. 2. — P/ace of Banm and Marriage. 

1377. Banns must be published, and marriage, whether after 
banns or by licence, must, unless under a special licence from the 
Archbishop of Canterbury (rf), be solemnised in the parish church 
or some public chajiel authorised for the publication of banns 
and Bie solemnisation of marriages (e) of or belonging to the 
parish or chapelry in which one of the parties dwells (/). 

clwwch or chapel where the banns 

^ 1 publication he incurs the penalty of three 

}ears suspension {ihid.; Canones Ecclesiastiei (1603), 62). ^ 

rofn^nl r (|7o8), 2 Lee, ol5. It is doubtful whether incase of 

nr f V f i'/V® ^11 action for damages {Davis v. Black (18-11), I Q. B. 900), 

The offp, I- ^ ^ '®"' C- C. E.), for the refusal. 

Lo A IS not committed unlessa definite request forthe marriage 

J!nf £.1 Ihemselves to him to be married at a time when he was 

some other duty and when he could legally have performed 

^ sitpra). As to the duty of marrying by licence, see 



Banister 

^'n\ T. L” Rri507cl A. 

r< ; Marriage Act, 1823 (4 Geo. 4, c. 76), s. 20; seep. 701, post. 


.. X ' ^ I launton v. Wybtyrn 1809 , 2 Uamp. 297 ; 

Marriages Confirmation Act, 1825 (6 Geo. 4, c. 92), s. 2. Marriage in a private 

ouse, or elsewhere than in an authorised church or chapel, except under special 
licence, is illegal (A/tdd/etrm v. Crofts (1736), 2 Atk. 650), and the person 
solemnising it is guilty of felony (Marriage Act, 1823 (4 Geo. 4, c. 76), s. 21 ; 
Act, 1836 (6 & 7 Will. 4. c. 85). s. 39). 

fio inn ^ y Canones Ecclesiastiei (1603), 

’i-n ’xT- 1 f {1"61). 2 Atk. 157, per Lord Habdwicke, L.C., at 

no?’ V. Squire (1809), 16 Ves. 259, per Lord Eldon, L.C., at 

Fi'qooJ ’ onV”T /• ^ Curt. 69, 83—87; Tuckniss v. Alexander 

(1863), 32 L. J. (cH.)794,;)erKiNDERSLEY, Y.-C.,atp.801. The word “ dwell ” 
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With the consent under hand and seal of the patron and incum- 
bent of a parish in which a public chapel, with a chapelry annexed 
thereto, ^ is situate, or of the patron and incumbent of a cdiapel 
situate in an extra-parochial place, the bishop may under his hand 
and seal authorise the publication of l)anns and solemnisation of 
marriages in such chapel for persons residing within the chapelry 
or extra-parochial place (p). And where a church or chapel has 
been provided for an extra-parochial place under the Church 
Building Acts, 1818, 1819, or 1822(/0, the law as to banns and 
marriages applies to such places as if the same were an ancient 
parish (i). 

1378. Banns may be published and marriages solemnised in the 
churches or chapels of distinct and separate parishes and district 
parishes (4*), consolidated chapelries (/), district chapelries (m), par- 
ticular districts (n), and new ecclesiastical parishes (o) constituted 


is stronger than “reside,” and implies living and sleeping (/wrr v. Jlai/JHS 
(I860), 29 L. J. (q. b.) 70 ; A.~G. v. M' Lean (l.S6:3), 1 II. & O.'VoO, /'cr Pollock. 
C.B., at p. 761 ; see also p. 701, post). But a person inav have several dwelling 
places at the same time {Bailei/w Bryant (ISoS). 1 E. & E. .'MO: IhdUr v. 
AhkwhiU (1859), 28 L. J. (c. p.) 292). If a person has a permanent dwelling 
place, he cannot be said to dwell at a place where he has lodgings for a 
temporaiy purpose only ( ^ Bahrsun (1851), 11 C. B. 755. 769); hut 
if he has no dwelling place of his own, he must bo taken to dwell where he for 
the time abides {JUexamkr v. Jones (1866), L. B. 1 Exch. 188). It is an 
ecclesiastical offence on the part of a clergyman, punishable in the ecclesiastical 
wurts, to marry, publish banns, or solemnise man'iage, after banns in a church, 
between persons neither of whom dwells in the parish ( Wynn v. Davies, sn/oa) ; 
and a clergyman who solemnises a marriage without due publication of banns, 
unless by licence (see p. 701, po«^)or on a registrar’s certificate (see p. 708, post), 
IS liable to bo convicted of felony if prosecuted within three years alter the 
commission of the offence (Manaage Act, 1828 (4 Geo. 4, c. 76), s. 21). 

(^) Marriage Act, 1828 (4 Geo. 4, c. 76), s. 3. The consent and authority are 
to be registered in the registry of the diocese {ihiJ.). A notice that “ banns 
may be published and marriages solemnised in this chapel ” is to be placed in a 
conspicuous part of the interior of the chapel {ihiiL, s. 4). See also Church 
Building Act, 1822 (3 Geo. 4, c. 72), ss. 18, 19 ; Extra-Parochial Places Act, 
Viet. c. 19), ss. 9, 10 ; Marriage Confirmation Act, 1860 (28 & 24 Viet. 

Ci «)• 

W ^8 Geo- 3, c. 45 ; 59 Geo. 3. c. 184 ; 3 Geo. 4, c. 72. 

U) Church Building Act, 1822 (8 Geo. 4, c. 72), ss. 18, 19. 

(«) Church Building Act, 1818(58 Geo. 8. c. 45), ss. 27—29 ; Church Building 
Act, 1819 (59 Geo. 3, c. 134), s. 17 ; Church Building Act, 1822 (8 Geo. 4. c. 72). 
S9- 12, 19; Marriage Confirmation Act, 1880 (11 Geo. 4 & 1 Will. 4, c. 18), 

8* u« 

(0 Church Building Act, 1819 (59 Geo. 3, c. 134), ss. 6, 17 ; Church Building 
AcC 1822 (3 Geo. 4, c. 72), ss. 12, 19 ; Church Building Act, 1845 (8 & 9 Viet. 

C. ^0), 8* 10, 

^ Che Ecclesiastical Commissioners, as the successors of the Church 
Commissioners, with the consent of the bishop of the diocese, so decide 
A * Building Act, 1819 (59 Geo. 3, c. 134), ss. 11. 16. 17 ; Church Building 
Act, 1822 (3 Geo. 4, c. 72), ss. 17, 19) ; Church Building (Bunns and Marriages) 

Act. 1844 (7 & 8 Viet. c. 56), 8. 4. 

(n) Under the Church Building Act, 1831 (1 & 2 Will. 4, c. 38). s. 10, if the 
cc esiastical Commissioners, as the successors of the Church Building Com- 
missionors, with the consent of the bishop of the diocese, so decide (C^hurch 
^ui ding (Banns and Marriages) Act. 1844 (7 & 8 Viet. c. 56), ss. 1, 2 ; Church 

Viet. c. 97), s, 18). 

^Q■I Parishes Act, 1843 (6 & 7 Viet. c. 37), s. 15 ; New Parishes Act, 
18ob (19 & 20 Viet. c. 104), ss. 11, 12, 14, 15, 


Sect. 5. 

Holy 

Matrimony. 


In new 

ecclesiastical 

areas. 



696 


Sect. 5. 
Holy 

Matrimony, 


Banns of 
marriage in 
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When church 
is demolished 
or under 
repair. 


Ecclesia.stical Law. 

under the Church Building Acts and New Parishes Actsfu) 

“o2".w «' a >•> !>» 

P»Sh.‘!''X'irtl lolmnising oarri.ee., 

S div^-i ^ or chapel, or none in 

Which divine service is usually solemnised every Suodav and 

““ “ •« - 

nia^iTSesTavrh?p® ^^ich 

rebu h o ■ is nnS ^ solemnised is demolished in order to be 

service tL l 1®' ‘■®P"“‘- disused for public 
maSes sol mn^pT-^ Published and 

area until thp Phn^ v, “ f “®, chapel of the parish or 

and durine thnf r, ® chapel is again opened for divine service; 

church or ch5n!lZ"?h oonsecrated chapel is to he deemed the 
the pubLioM if h ® for all purposes relating to 

Where no such rfi solemnisation of marriages (b). 

any iLe w thfn b® published in 

foi d^Zp lii r ‘i*® '"‘‘fell is licensed by the bishop 

church or chanpl the period of rebuilding or repair, or in a 

banns are usualiv ® ‘'djoiumg parish or chapelry in which 
banns or liv IiVp, ^ pioelaimed ; and the marriages, whether after 

licensed fo^ diviip®’ solemnised in the place so temporarily 

the church n, P'®®® ®o lieeised, iii 

the adioininir which the banns have been published in 

maridi ®‘' ‘='’‘‘P®!'T ('0- All banns published and 

area durinu fi,o rpi*®®u™ P licensed within a parish or 

are to bp cmiKi'rfp ding or repair of the church or chapel thereof 
chapel of th^Z ®p P"*>''®hed and solemnised in the church or 

Whei? 1 pZf ‘® b® ®° ^•®gi®t®r®d (e). 

be leeallv snip ® ® '“P®* which marriages could previously 

sub eoinflv IS rebuilt, repaired, or enlarged, marriages 

of thp chnrpP^® suinised therein are valid without a reconsecration 

mav not tin '^^‘'^P® j notwithstanding that the external walls 

commun nn f ®Pi''®“'““l^ “d that the position of the 

communion table may have been altered (/). 


(j>) See note (i), p. 444, ante. 

(1863)‘^32'l^j®i'™^ 1 ('f- S-) 1 ; Turhms v. Alaanrler 

TnVu i ■' '‘f/o’-U (1883), 10 Q B D 418 

a) Marriage Act, 1823 (4 Geo. 4, c. 76), s V> 

c ne Tale ^ ^ <=• >8)- »• 2- 

several titles DerformPil^tK^^™^'/»^ licensed if divine service was 

(d) llSe Ac ^ a (>8'6), I Q. B. D. 446). 

(e) Marriage Act, 1824 (5 Geo. 4, c. 32), s. 3. 

(/J onsecration of Churchyards Act, 1867 (30 & 31 Viet. c. 133), s. 12. 
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1380. Where there is a public chapel with or witlioufc a chapelry, 
or a chapel which is licensed for the celel)ration of divine service 
according to the rites of tlie Church of England, or of which the 
minister is licensed to officiate therein according to those rites, the 
bishop of the diocese, if he thinks it necessary so to do, for the due 
accommodation and convenience of the inh'abilants (//) may by a 
licence under his hand and seal, with the consent, under hand and 
seal, of the patron and incumbent of the parish or area in which 
the chapel is situate, or without such consent after two calendar 
months’ notice in writing given by the registrar of the diocese to 
such patron and incumbent, authorise the publication of banns and 
solenanisation of marriages in such chapel for )erson 3 residing 
within a district limited in the licence {h ), under sue i provisions as to 
the amount and appropriation or apportionment of the dues and as to 
other particulars as seem fit to the bishop and are specified in the 
licence (i). Where the licence is granted without the consent of the 
patron or the incumbent of the parish or area under hand and 
seal, he may appeal within one month to the archbishop of the 
province, who, after hearing the matter in a summary way, is to 
make an order confirming, revoking, or varying the licence (Ic). The 
licence may at any time be revoked by the bishop by writing under 
hia hand and seal with the written consent of the archbishop of the 
province (/). Until it is revoked, marriages solemnised in the chapel 
are as valid as if solemnised in the parish church or in a chapel 
duly authorised for the solemnisation of marriages before the 
17th August, 1836 {m). But notwithstanding the licence, persons 

{g) Re St. George's Chapel, Albemarle Street (1890), Trist. 134 (licence to 
celebrate marriages). 

(^0, I'ke licence authorises the publication of banns and solomnisation of 
maimge where only one of the persons resides within the limited district (Births 
and Deaths Registration Act, 1837 (7 Will. 4 & 1 Viet. c. 22), s. 34). The licence 

district an ecclesiastical parish under the New Parishes Act» 
I8o6 (10 & 20 Viet. c. 104), s. 14 (R. v. Perry (18(51), 3 E. .t E. 040). 

(0 Marriage Act, 1836 (6 & 7 Will. 4, c. 85). s. 20; Births and Deaths Regis- 
4^ Will. 4 & 1 Viet. c. 22), s. 33. A notice that banns may 

published and marriages may be solemnised in this chapel” is to bo placed 
11 a wnspicuous part in the interior of the chapel {ibid., s. 33). A patron or 
icumbent who refuses or withholds consent to the granting of the licence may 

an I'uf V V ^ bishop under hand and seal a statement of reasons for so doing, 
tno bishop is not to grant the licence until he has inquired into .such reasons 
( arnage Act, 1836 (6 & 7 Will. 4, c. 85), s. 2(5). Instruments of consent of the 
bv tb^ ' incumbent or, if consent is refused or withheld, a copy of the notice 
wifb ^ud statements of reasons delivered by a patron or incumbent, 

• adjudication thereon of the bishop under hand and seal, are to be 

registry of the diocese {ibid.). No stanij) or other duty is 
licence or on any other instrument necessary for authorising tlie 
lemnisation of marriage in the chapel. 

t«rn • " ''Yill- 4, c. 85), 8. 28. Tho order is to be regis- 

{ibid)^^ registry of the diocese, and is conclusive and binding on all parties 

k’ revocation and consent are to be registered in the 

mim f ^ diocese, and the registrar is to give notice thereof in writing to the 

in ^mciating in the chapel, and also public notice thereof by advertisement 
As circulating in the county and in the London G-azette {ibid.). 

tac disposal of the registers of marriages solemnised in a chapel under a 
tbe Ucence is invoked, see p. 706. post. 

v ) btd., B. 2Q. The law as to marriages and registers and copies of registers 
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Skct. 5. 

Holy 

Matrimony. 


residing in the district may, if they think fit, have their marriage 

solemnised in the parish church or in any chapel in which the 

lauiage of them or either of them might have been legally 
solemnised before 17th August, 1836 (n), ^ ^ 


List of 
chapels in 
which 
marriages 
may be 
solemnised 
to be sent 
yearly to the 
Registrar- 
General. 


1381. The registrar of every diocese is to send yearly to the 

Ijegis rar-General of Births, Deaths, and Marriages a list of all the 

cnape 3 m the diocese in which marriages may lawfully be solemnised 

according to the rites of the Church of England, distinguishing those 

hich have a parish, chapelry, or other ecclesiastical area annexed 

to them and those which are licensed by the bishop for limited 

distiicts ; and the Registrar-General is yearly to make out and print 
a list of all such chapels (o). 


Place of 
publication. 


Notice of 
banns. 


Register 

book. 


Sub-Sect. 3 . — Publication of Bannst 

matrimony (j)) between two persons must be 
published in the church or some chapel in which banns are autho- 
riseci to be published of the parish or chapelry in which they dwell, 
an , “ dwell in diflerent parishes or chapelries, the banns must 
be published in the church or some chapel in which banns are 
authorised to be published of each of the parishes or chapelries (</). 

1383. ^0 clergyman is obliged to publish the banns of matrimony 

between two persons unless at least seven days before the requisite 
ime tor the first publication thereof they defiver to him a notice in 
^^^tlng, dated on the day of the delivery, of their true Christian 
names and surnames and of the house or houses of their abode 
within the parish or chapelry and of the time during which they 
have dwelt or lodged in such house or houses (r). 

A register book of banns marked and ruled in the same manner 
as a legister book of marriages (s) is to be provided in all churches 


of 


bptif 'iTirl fv., ^ parish church, and as to the duties of the incum- 

chanfil in a parish church in relation thereto, extends to a 

son^witbin o V of marriages is authorised by licence for per- 

otbpr TiPron, ™^^®^/bstnct, and to the minister and chapelwardens thereof or 
wprp (f noWcb duties therein, in like manner as if the chapel 

seep 707 post As to the fees in respect of such marriages, 

(«) Man-iage Act, 1836 (6 & 7 Will. 4, c. 85), s. 31. 

(o) Ibid.y s. 34. '' 

Q j signifies a proclamation or any public notice given 

a thing (lermes de la Ley, p. 73) 

nm ’ ^6)- 2: Book of Common Prayer 

(Rubncs in the Office of Matnmony) ; see pp. 695 et sea., ante. As to publica- 
of banns, see also title Husband and Wife. 

(r) Mamage Act, 1823 (4 Geo. 4, c. 76), s. 7; Pouget v. Tomkine (1812), 2 
Hag. Con. 142, 146; RaWer v, JorA-e (1815), 19 Yes. 451, 453. A clergyman 
°o insist on this notice, but if, not using due diligence, he marries persons 
ei er oi whom resides in the parish, he is liable at least to ecclesiastical 
^^nsure and perhaps to other consequences {Prie^leyy. Zam5(1801), eVes. 421 ; 

V. (1809), 16 Yes. 259, per Lord Eldon, L.C., at p. 261 ; Wijnn 
v.lJavieB (183o), 1 Curt. 69, per Sir Herbert Jenner, at pp. 83, 8-1). As to the 

mes, see note (a), p. 699, post. “House of abode” means dwelling place 
(A. V. Hammond {m2), 17 Q. B. 772). 

(«) See note (/), p. 694, ante. 
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and chapels in which marriages are solemnised ; and hanns are to 
be published from this book by the officiating minister, and after 
publication are to be signed by him or l)y some person under his 
direction (f). 

1384. Banns are to be published in the form of words prescribed 
by the rubric prefixed to the Office of Matrimony in the Book of 
Common Prayer (a) on three Sundays preceding the solemnisation 


(<) Marriage Act, 1823 (4 Geo. 4, c. 7S), s. (>. 

(tt) Ibid., s. 2. The form and the statute contemplate mention of tlie true 
names of the persons {Wuhfidd v. Wuhjiild (1S07), 1 Hag. Con. StH, 401 ; 
Copey. Burt (1809), ibid. 484, 488 ; PumjH v. Txjnkliis , supra, per TjokI Stowki.l 
(then Sir William Scorr), at p. HO; .S7a//^e v. I'nrijulmrsu), (182(i). 8 Add. 
282; longue v. Tongue (188G), 1 Moo. P. C. C. 90) and of the parish or parishes 
in which they dwell, but not of their description.^. Mention of these is 
therefore not essential, and a miMlescription is immaterial [Cope v. Burt 
(1811), 1 PhilHm. 224 ; Maghew v. Maijhw (1812), 8 M. & S. n. ; 
bend<iU v. Gohhmul (1877). 2 P. I). 2G8). The form need not be rigidly 
adhered to ; it is sufficient that it should he followed in substance [Htaudiai v. 
Standen (1791), Peake, 82, per Lord Kenyox, C.J.. at ]). 34). For the purjioso 
of banns a person’s true name is not necessarily the full and exact cliristian 
b'b’en in baptism and the original surname [Biddmr v. Faucit (1821), 8 
Philim. 580). If a man has adoj)ted a new Christian name in such a way as to 
supersede bis original name, and so that it is know’ii as his proper designation, it 
will he his true name for the purpose of banns ( W'l/att v. llturg (1817), 2 Hag. 
Con. 215, per Lord Stowell (then Sir Willi.\m Scott), at jip. 220, 221 : see 
Maghev) y. Maghew, 8U)tra ; B. v. Jhirt<iii~up<iu-'J'rtut {lu/itibitauts) (1815), 
^ & S. 587) ; and banns are not unduly published where part of the 

cmistian name is suppressed, not for the sake of concealment, but because 
ffi® P^^ty has not been in the habit of using it {Ormc v. //o//otr«y (1847). 5 Notes 
of Cases, 267, per Sir H. Jennek Fust, at pp. 278, 274). A woman loses lier 
maiden suraame on marriage [Bon v. Hmith (159G), Cro. Eliz. 582). If a person 
has acquired a name by repute, the use of the true name in the banns is an act 
of concealment, and not a due publication {Frouktaud v. yirhiilsiut (1805), 8 M. 
& S. 259, n. (1), per Lord Stowell (then Sir William Scott), at p. 2G0; see 
also IlV/fio;* V. Brockleg (1810), 1 Phillim. 182; B. v. BiUiughurst {luhabitauts) 
U8l4), 3 M. & S. 250; B. v. 87. Faith's, Newton [Inhabitants) (1828), 8 Dow. & 
(^- ^0 *^'18 ; Orme v. 1/olhivay, supra ; Tooth v. Barrow (1854), 1 Ecc. & Ad. 

^ surname which the person has never borne, 
though entered by mistake in the register of baptisms [B. v. Tibshel/ [Inhabi- 
mwt^) (1830), 1 B. & Ad. 190). But the use of the true name is only wrong 
whore another name has been so far obtained by repute as to obliterate it 
[i’endaU v. Ooldsmid, supra, at p. 264). The liberty of a person to change his 
^^9 discussed by Sir Joseph Jekyll, M.E., in Barlow v. Batmxan 
(1730), 3 P. Wms. 65, and by Lord Stowell (then Sir William Scott) in 
nakejield v. Wakefield (1807), 1 Iliig. Con. 394, at pp. 399—402; see also title 
Change of. Illegitimate children usually in practice bear tlie surname 
of their mother [Sullivan v. Sullivan (1818), 2 Hag. Con. 238, per Lord 
otowell (then Sir William Scott), at p. 253). If, however, they have 
^ different name by repute, their banns should be published by 
bat name; though they might be held valid if, from an innocent inisappre- 

is correct, the name of the mother was used instead of 
inat subsequently acquired [Tooth v. Barrow, supra, per Sir John Dodson, 

^ P- 3<4). The name conferred on a woman by marriage becomes her actual 
name unless obliterated by repute [Bo 7 i v. iSmi7/i, supra; Femiall v. Goldsmi'd, 
The publication of banns in a wrong name from mere thoughtless 
fAf 4 i.' ^^ffiout fraud or any necessity for concealment, is an undue publication 
(Afa^pry. (1807), 3 M. & S. 265, n. (3) ). But a slight error in the name is 
material [Dobhyn v. Cvmeck (1813), 2 Phillim. 102). The publication will bo 
due or otherwise, according as the addition or omission was for the purpose 
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s^T o. of mtirnage during the time of morning service or of evening service 

Matrimony q ^ in the church or chapel on the 

ivia^ony. bunday on which they are published) immediately after the second 

lesson (/;). 


banns!^*°^ f 1385. the event of the parents 01' guardians of a person Under 

twent}-one years of age whose banns of marriage are published, or 
one of them, openly and publicly declaring, or causing to be declared, 
in the church or chapel where the banns are published, and at the 

or her dissent to the marriage, the 

publication is absolutely void (c). 

does not take place within three lunar 
months (d) after the complete publication of the banns, it must not 
be so emnised, unless by licence, until they have been duly 
republished on three several Sundays (e). 


Certificate 
of banns. 


persons who are to be married after banns dwell in 
dinerent parishes they are not to be married in either parish 
without a certificate from the minister of the other parish of the 
banns having been thrice asked therein (/). Where one of the 
persons dwells either (1) in a parish w'here there is no parish church 
or chapel, or none in which divine service is usually solemnised 
eveiy Sunday, or (2) in an extra-parochial place having no public 
c apel wherein banns may be lawfully published, and the banns are 
accoidingly published in the church or chapel of an adjoining 
pansh or chapelry, the minister who publishes the banns is to 
certify the publication thereof in the same manner as if the person 
bad dwelt in that adjoining parish or chapelry (^). 


of fraud or concealment or was innocently made, in cases where a name is added 

nsm //e/er(1812). 8 M. & S. 26o, n. (3); Tree v. Quin 

(1812) 2 Philhm 14; Sulhvati v. .Si//bVaa (1818), 2 Hag. Con. 238; Mbyn y. 

(1814), 2 PhiUim. 238, 240; Orem v. Daltou 
ri HO 1 .o ■ 289) or IS omitted from them v. Tomkins (m2), 2 Hag. 

«i7 ’ I ^ (^830), 3 Hag. Ecc. 332; Brealy v. Heed 

(1841) 2 Curt. 833 ; Orme y. HoUmvay, sujyra). In Holmes v. Simmons (1868), 

> Ilk- r j j 1 1^' Penzance doubted whether a marriage 

you be iiivabdated by undue publication of banns if there was no one in 

who had a legal right to assent to or dissent from its solemnisation oi 

J/xr assented to it ; but see Mather v. Ney (1807). 

. <• ’ o, -bo, u. (3), The fact of the barms having been published in a wrong 
name is not sufficiently proved by a wrong name being entered in the record of 
bairns (C.y;,, V. loHm (J794), 1 Phillim. H5, e. (b))^ nor by the fact of the 
party having been marned in a wrong name (Heffn v. Heffer, mpra). 

( ) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 2, modifying the rubrics on the 
subject in tli« Book of Common Prayer (Oflfice of Matrimony) and the direction 
III Lanones Ecclesiastici (1603), 62; see Wynn v. Davies (1835). 1 Curt. 69, per 
ir Herbert .Jenner, at p. 81. As to fees for publication of banns, see p. 707. 

post^ 

<=■ ‘6)’ s- s ; see p. 693, ante. 

[a) 2 bL Com. 141 ; Feterhorough (Bishop) v. Cateslm (1607), Cro. Jac. 166, 167; 
Lacon v. Hooper (1795). 6 Term Kep. 224 
(e) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 9. 

/ \ Tt r . .1 ^ (Rubric in the OflSce of Matrimony). 

(y) Marnage Act, 1823 (4 Geo. 4, c. 76), s. 12. 
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Sub-Sect. A.—Marrutije [.{ ccnc^s. 

1388. A common licence to solemni.se a marriage without publi- 
cation of banns in a lawful place in a diocese and at a lawful time 
can be granted by the bishop of the diocese or by the Archbishop 
of Canterbury (/O. The Arclibishop of Canterbury can also grant 
special licences for the solemnisation of marriage at any convenient 
time or place (i). With that exception, licences can only he granted 
to solemnise marriage in the parish church or some public chapel 
of or belonging to the parish or chapelry within which the usual 
place of abode of one of the persons to be married has been for 
fifteen days immediately before the granting of the licence (/.), and 
must contain a condition that the marriage shall be solemnised 
between eight o’clock in the forenoon and three o’clock in tlie 
afternoon (/). The obtaining of a marriage licence is a matter of 
favour, and not of right (m). The licence cun onl}- be used for the 


{h) Stat. (1533) 25 Hen. 8, c. 21, ss. 2 — 12; Ecclesiastical Jurisdiction .Vet, 
1847 (10 & 11 Viet. c. 98). s. 5 ; Canones Ecelesiastiei (1803), 101. 104 : Burn, 
Ecclesiastical L:tw, Vol. II.. p. 482 e; Bnlfonrv. C’<rpe/aer (1810), I Phillini. 
204. The earliest mention of a bishop’s licence dispensing with the piiblicatiou 
of banns is in the Constitutions of William la Zouche, Archhishop of Y-nk. 
A.D. 1347, incorporated into those of his successor, John Thoresbv, a.d. LUiT 
(Johnson, Ecclesiastical Laws, Vol. II., a.d. MCCCXLVIl. ; Wilkitis, Concilia, 
Vol. III., p. 72). A bishop’s licence dispensing with tho marriaire taking place 
in church is mentioned in No. 11 of the Decrees of Arclibishop Hubert Walter 
made in the Council of London at Westminster, a.d. 1200, and in Archbisliop 
Simon Mepham’s Constitutions, a.d. 1.328 (Johnson, Ecclesiastical Laws, Vol. II., 
a.d.MCC., a.d. MCUCXXVni.; Wilkins, Concilia. Vol. L. p. 507, Vd. II.. 

р. 554). The power to grant marriage licences is not affected bv tho Matrimonial 
Causes Act, 1857 (20 & 21 Viet. c. 85) (see 8. 2). Marriage licences can bo 
granted by the commissary for faculties and vicars-general of the archbisliops 
and bishops when the sees are full, and, when they are vacant, by the guardian 
of the sjiiritualities or ordinaries exercising of right episcopal jurisdiction 
(Canones Ecclesiastic! (1603), 101). The stamp duty on acoinra<»n licence is 10s. 
j^Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 1, Sched. I.). The fees for it vary in 
different dioceses (Report of the Royal Commission on the Laws of Marriage 
(1868), p. vii.). 

(t) SUt. (1533) 25 Hen. 8, c. 21, ss. 2 — 12; Marriage Act, 1823 (4 Geo. 4, 

с. 76), 8. 20; Marriage Act, 1836 (6 & 7 Will. 4. c. 85). s. 1 ; Doe d. Kijremoni 
(Ear/) V. Grazebrook (1843), 4 Q. B. 408. The stamp duty on a special lic^ence 
18 £5 (Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 1, Sched. I.), and a heavy fee 
18 payable for it (Report of the Royal Commission on the Laws of Marriage 
(1868), p. vii.b During a vacancy in the see of Canterbury licences grantable 
by the Archbishop of Canterbury may be granted by the guardian of the 
spiritualities of the see (stat. (1533) 25 lien. 8, c. 21, s. 10). As to the power 

the Bishop of Sodoraiid Man to grant special licences in the Isle of Man, see 

/M (18-19), 2 H. L. Cas. 331, 362, 384. 

(«) MaiTiitge Act, 1823 (4 Geo. 4, c. 78), ss. 10, 14. “ Place of abode ” inean.s a 

person’s residence, where he lives and sleeps at night {II. v. Ilammmd (1852), 
H Q. B. 772). A person may have more than one place of abode [Courtis v. 

0 86 1 ), 31 L. J. (0. P.) 48). See also note (/), p. 694, ante. 

jO Marriage Act, 1888 (49 & 50 Viet. c. 14), s. 1 ; Canones Ecclesiastici 
(1888), 2. 


(»^) See an opinion to this effect given by Sir C. Pratt, afterwards Lord 
Lamden (Forsyth’s Cases and Opinions on Constitutional Law, p. 479) ; see also 
Lcipua (Pnnct) v. De Ludolf [Count) (1836). 30 L. J. (P. M. & A.) 71, n. Licences 
are only to be granted to persons of good state and quality (Canones Ecclesiastici 
(1603), 101). But if the Archbishop of Canterbury, or the guardian of the 
spiritualities of the archbishopric during a vacancy, refuses a licence without 
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Holy 

Matrimony. 


of the minister of the church or chapel (i) be solemnised in like 
manner without such publication, on delivery to the officiating 
minister of a certificate of the superintendent registrar of the 
district in which the church or chapel is situate (k), and also, if one 
ot the persons resides in another district, of a certificate of the 
superintendent registrar of that district (f). 

must be solemnised within three calendar months 
after the date specified in such certificates as the date of entry of 
notice of the marriage in the marriage notice book of the district (m). 


Who may 
solemnise 
marriage. 


Hours, 


Sub-Sect. 6 . — Solemnisation of Marriage. 

^ 1395. Marriage according to the rites of the Church of England 
IS properly solemnised by a priest (w), but may be solemnised by a 
deacon (o). A clergyman cannot solemnise his own marriage (pX 

1396. Mai riage must be solemnised between eight o’clock in the 
forenoon and three o'clock in the afternoon, unless by special licence 
from the Archbishop of Canterbury ((/). 


0 Marriage and Eegistration Act. 1856 {19 & 20 Viet. c. 119), e. 11. 

(k) Marriage Act, 1836 (6 A 7 Will. 4, c. 85), ss. 1, 4, 16; Births and Deaths 
Hegus ration Act 183- (7 Will. 4 & 1 Viet. c. 22). s. 36; Marriage and 
Eegistration Act, 18o6 (19 & 20 Viet. c. 119), se. 4, 8, 11. For the form of and 
the mode and conditions of obtaining the certificate, see title Husband and 
WIFE; and as to forgyry of a certificate, see title Crimlval Law and Pro- 
EDURE, Vol. IX. , p. 743. A superinteudeut registrar has no power to grant 
a licence for a marriage in a church or chapel of the Church of England 
(Marriage Act, 1836 (6 & 7 Will. 4, c. 85), s. 1 1) 

(/) Marriage Act, 1836 (6 & 7 Will. 4, c. 85), ss. 4, 16. If one of the parties 
d^e Is in Scotland, the delivery of a certificate of the proclamation of banns in 
Scotland, under the hand of the session clerk of the parish in which the pro- 
clamation was made, has the same validity for authorising the solemnisation of 
mainage as the production of a certificate of the superintendent registrar of 
the dytrict m relerence to a party residing in such district (Marriage and 
PegistratioD Act, 1856 (19 & 20 Viet. c. 119), s. 8) 

(m) Marriage Act. 1836 (6 & 7 Will. 4, c. 85), s. 15. 

^ 534. H. L.; Catherwood v. Casbn 

(18-14). 13 M. & W. 261; Dm Moulin v. Vruiit {I860), 13 I. 0. L. E. 212; 

t!- wi!" (^361), 9 H. L. Cas. 274; Culling v. Culling, ri896l P. 116. 

both parties knowingly and wilfully consent to or acquiesce in the soiemnisa- 
j Iheir marriage by a person who is not in holy orders, the marriage is 
void (Marnage Act, 1823 (4 Geo. 4, c. 76), s. 22), but it would be otherwise if 
he pretended and was believed to be in holy orders (Hau'kev. Curri (1820), 2 
Hag. Con. 280, 288; R. v. Millis, supra, per Lord Campbell, at p. 78-1 ; per 
Lord Lyndhurst, L.C., at p. 860 ; per Lord Cottenham, at p. 906). A person 
y ho solemnises matrimony according to the rites of the Church, falsely pre- 
endmg to be in holy orders, is liable to be convicted of felony if prosecuted 
within three years after the commission of the offence (Marriage Act, 1823 
(4 Geo 4, c. 76), s. 21 ; B. v. Ellis (1888), 16 Cox. C. C. 469). 

( 0 ) V. MtUts, suj^a,per Tindal, C.J., at p. 656 ; per Lord Abingeb, at 

F' Lyndhurst, L.C., at pp. 859, 860 ; Cope v. Barber (1872). 

L. 1. , c. P. 393, per WiLLES, J., at p. 403). 

(p) Btamtsh v. Beamish, supra. 

( 7 ) Marriage Act 1823 (4 Geo. 4, c. 76), ss. 20, 21, as amended by the 
ariiage Act, 1886 ('19 & 50 Viet. c. 14), s. 1 ; Canones Ecclesiastici (1888), 1. 

A persem who solemnises matnmony at any other time, unless by special licence 
from the Archbishop of Canterbury, is liable to be convicted of felony if 
prosecuted within three years after the commission of the offence (Marriage 
c , 1823 (4 Geo. 4, c. 76), s. 21) ; but the marriage so solemnised would not 
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1397. Marriage is directed by statute to be solemnised in the 
presence of at least two witnesses besides the clergyman who 
performs the service (r). But in spite of this direction a marria-e 
in the presence of only one sucli additional witness is not invalid (."). 

1398. The actual marriage should take place in the body of the 
church, m the presence of the congregation, and the minister and 
the parties afterwards go up to the Lord’s table and the altar rails 
for the conclusion of the office (0- 

The essential parts of the ceremony are the reciprocal agreement 
of the parties to take each other for wedded wife and wedded husband 
till parted by death, and the joining together of their liands, and 
the pronouncement by the clergyman that tliey are man and wife{«) 

ihe marriage ceremony is sometimes performed between persons 
who are already married to one another (5). 

Sub-Sect. 7. — lie^istmtion and Cvrlificates of Mum'wie. 

1399. A clergyman, immediately after solemnising a marriage, 
must register in duplicate in two of the marriage register books 
furnished by the Registrar-General (c) the statutory particulars 
relating to the marriage(d) ; and each entry must be signed 


be void (see CatUraU v. i^w.etman (lS-15), 1 Rob. Keel. ;J04. per Dr. Lusiiinoton, 
at p bee also title Crimix.vl Law and rRocEDUUE, Vol. IX., p. 53.3 

r) Marriage Aet, 1823 (4 Geo. 4, c. 7G), s. 28. 

« M toij V. Taylor (1861). 2 S\v. & Tr. 278, 286. 
ci-o\ Pviiyer (Rubrics in Office of Matrimony) ; 11. v. James 

« roi’ ^ Aldekson, R.,’ lit p. 177; see 

'r ^ marriage in the vestry of the church is valid (Il7/n/ v. 

or (ISbl), 2 Sw. & Tr. 278, 286). The coremonv need not be iiorforined 
aimng divine service (Cauone.s Ecclesiastici (1888), 1).' 

(a) Ilar^d v. JJarrod (1854). 1 K. iV: J. 4. 15, 16 ; Jimmis/i v. Jkamish (1861). 

• ^ Las. 274, 339. Neither the use of the language of the maniago 

directions of the rubric respecting the opening 
ess to the congregation, nor the adjuration to the parties as to confessing 
uuy lawful impediment to their union, nor the demand, Who giveth tliis 
woman to be married to this man nor the putting of the ring on the finger of 

benediction, are absolutely essential to the validity of the 
uarnage [Weld v. Chamberlaine (1683). 2 Show. 300; lieumish v. Ikamish, 
WliXES, J., at pp. 329—331 ; per Lord Campbell. L.C., at p. 339). 
giving away of the woman is not e.ssential [More v. J/ore (1741), 2 Atk. 
of Lord Hardwicke, L.C., at p. 158) ; nor i.s the repetition by tho parties 

service essential illarrvd v. llarrod (1854), 1 K. & J. 4, per 

ilmni (then Page Wood, V.-C.), at p. 16). Therefore deaf and 

b persons can legally bo married [ibid.). 

384 2 II. L. Cas. 331, per Lord Campbell, at pp. 354, 

P ’ ^ Lord CorrENiiAM. L.C.. at p. 363 ; per Lord Rhouguam, at 

thfi nL . 1*^1 ' cases where a ward of court has been mariied clandestiuelv 
atn » '^®cond marriage (t6n/., per Lord CoriENirAM, L.C.’, 

PP 3"4 fbo woman is described by her maiden name [ibid.. 

trjikfifi ’ f® fbe addition of the marriage service to a mun’iage con- 

in a ^^J‘®gistry office, see title IIusband and Wife. The service, if read 
Ufcn or chapel of the Church of England, cun only be read by a 

c. 119 ) Registration Act. 1856 (19 & 20 Viet. 

titlp^n.f Deaths Registration Act, 1836 (6 & 7 Will. 4, c. 86), s. 30. Seo 

of Mio ir are to be inserted according to tho form in Sched. C 

® births and Deaths Registration Act, 1836 (6 A 7 Will. 4, c. 86). Tho 

H.L.— XI. 2 y 
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by the clergyman and by the parties married and by two 
witnesses (e). 

1400. In the months of January, April, July, and October the 
minister of every church or chapel in which marriages may lawfully 
be solemnised is to make and deliver to the superintendent registrar 
of the district in which the church or chapel is situate, on durable 
materials, a true copy, certified under his hand, of all the entries of 
marriages in the register books kept by him since the last certificate ; 
and if no marriage has been entered therein since the last certificate, 
he is to certify the fact (/). 

1401. The marriage register books are to be kept safely until 
filled ((/); and, when they are filled, one copy is to be delivered to 
the superintendent registrar of the district, and the other is to be 
kept by the minister together with the registers of baptisms and 
burials of the parish or chapelry (h). 

1402. Where a licence authorising the publication of banns and 
solemnisation of marriages in a chapel for persons residing within 


clergyman may ask the parties married the seveial particulars required to 
be registered as to the marriage {ibid., s. 40), and any person who wilfully 
makes or causes to be made, for the pui'pose of being inserted in the register, 
any false statement as to any of the particulars, is liable to the same penalties 
as if he were guilty of perjury {ibid., s. 41). But no penalties are incurred by 
the clergyman if he discovers an error in the form or substance of the entry and 
within one calendar month after the discovery, in the presence of the parties 
married, or in case of their death or absence in the presence of the superinten- 
dent registrar and of two other credible witnesses, who attest the same, corrects 
the erroneous entry according to the truth of the case by entry in the margin, 
without any alteration of the original enhy, and signs the marginal entiy 
adding the date of the correction (Forgery Act, 1830 (11 Geo. 4 & 1 Will. 4, 
c. 66), s. 21 ; Births and Deatlis Eegistration Act, 1836 (6 & 7 Will. 4, c. 86), 
s. 44). In such ease he must make the like marginal entry, attested in like 
manner, m the dujdicate marriage register book and in the certified copy of the 
register book which he is required to make, or, if that copy has already been 
made, he mu.st make and deliver to the superintendent registrar of the district a 
separate certified copy of the original erroneous entry and of the marginal 
wrrection therein made (Births and Deaths Registration Act, 1836 (6 & 1 
Will. 4, c. 86), s. 44j. As to keeping a marriage register in the church or 

chape of an e.xtra-parochial place, see Extra-Parochial Places Act, 1857 
(20 \ict. c. 19), s. 10). 

(e) Births and Deaths Eegistration Act, 1836 (6 & 7 Will. 4, c. 86), s. 31. The 

number uf Ute place of entry in each duplicate marriage register book is to be ^ 

the same [ibid.). A clergyman who refuses or without reasonable cause omits * 

to register a mamage solemnised by him is liable to forfeit a sum not exceeding 
i5() [ibid., s. 42). 

The minister is to be paid Qd. for every entrv contained in 
a certifaed copy (Births and Deaths Eegistration Act, 1837 (7 Will. 4 & 1 Viet, 
c. 22), s. 27). ^ 

{<j) Births and Deaths Eegistrarion Act, 1836 (6 & 7 Will. 4, c. 86), s. 33, If 
a minister carelessly loses or injures a marriage register book, or carelessly 
allows a marriage register book to be injured while in his keeping, he is liable 
to forfeit a sum not exceeding £o0 {ibid., s. 42). As to unlawfully destroying, 
e aemg, or injuring a marriage regihter book, or forging or fraudulently altering 
^ ®ntiy theiein, or knowingly and unlawfully inserting or permitting to he 
inserted a false entiy therein, or in a certified copy thereof, see title Criminal 

/fx Procedure, Yol. IX, pp. 741, 742. 

(A) Births and Deaths Registration Act, 1836 (6 & 7 Will. 4, c. 86), s. 33. 
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a limited district (i)is revoked, all registers of marriages solemnised r>. 

in the chapel under the licence, which are in the custody or posses- Holy 
sion of the minister of the chapel, are to be forthwith transmitted Matrimony, 
to the incumbent or officiating minister of tlie parish church, and ' — 

are to be thenceforth preserved and dealt with in the same manner, 
and will be of the same force and validity for all purposes, as if 

they had been originally made and deposited with such incumbent 
or officiating minister 

1403. Every minister who has the custody for the time being of Searches 
any marriage register book must at all reasonable times allow 
searches to he made of an 3 ' such book and give a copy certified 
under his hand of any entry or entries in the same on payment of 
Is. for every search extending over not more than one year, and 
6d. additional for every additional year and •2s. 6d for every sincle 

certificate (k). 

Sub-Sect. S.—Feea. 


1404. In an ancient parish the minister can only demand, foi 
publishing banns, giving certificates of the publication of banns 
and^ solemnising marriage, such fees, if any, as have been taken 
by immemorial custom in the parish (/), or have been settled 
mr the parish by the Church Building Commissioners, or l)y the 
Ecclesiastical Commissioners as their successors (w). In a new 
ecclesiastical parish he can demand such fees as have been duly 

(») See pp. 697, 698, ante. 

1886 (6 & 1 Will. 4, c. 85), s. 88. When the incumbent or 
uating mun.ster of the parish church next transmits to the su))ennteti(kMit 

registers of marriages solemnised in the parish church, ho 
0 laiismit therewith copies of the entries made in tlie registers of marriages 
0 emnised m the chapel subsequently to the date of the last entry a copy 
tn transmitted to the superintendent registrar, and is also to transmit 

of w®^P®^^^®‘^dent registrar one copy of every register book received bv him 

been already transmitted to the superintendent registrar, 
his name at the foot of the last entry therein {ihi'L). 
cano u aF duty of hi,, which may be denoted by an adhesive stamp, 

to h(f k iif signing the copy or extract before delivery thereof, is 

frAT« by the person requiring the same on every certiHe<i copy nr extract 


fSfnm' * A^i 1 . person giving the same is not entitles! to any fee or reward 

A\* ^ Viet. c. 39), ss. 1, 64. and sche^lule, Copy or Extract, 

to a • As to knowingly and unlawfully giving a false ceiMiticate relating 

g a writing to be a copy or extract from a marriago 

Gxtrnrff^' Writing or the part of the register whereof a copy or 

AVT» 68ven to be false in any material particular, see title Criminal Law 
Aira Procedure Vol. IX.. pp. 536, 742. 

ed., p. 585; St. David's {Bishop) v. 
(1758V 1 T ’ Holt, C.J., at p. 450 ; Batten v. Cadltmnn 

for thtt . George Lee, at p 898. A fee cannot bo demanded 

V. ^ parishioner which is solemnised in another parish (/■’<kka 

anioniif •'^customary marriage fee must be of such a moderate 

have *1 “‘^''Uig regard to the thou value of money, it could conceivably 
ranl{Tir.jo^/ » right in the reign of Richard I. ; otherwise it is bad for 

fixed B. R. 8 Q. B. -197, Ex. Ch.). It must bo a 

Pk ’ ^|uiot be of a varying amount (ibid., at p. 509). 

(m) Church Building Act, 1819 (59 Geo. 3.c. 184), ss. 11 , 17, 18 . 
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settled by the Clmrch Building Commissioners, or the Ecclesiastical 
Commissioners, or the chancellor of the diocese (w). 

1405. AMien a bishop grants a licence for the publication of 
banns and solemnisation of marriages in a chapel for persons residing 
within a district limited in the licence, he may in the licence 
declare that the whole of the fees, dues, and emoluments on account 
of the solemnisation of marriages in the chapel, or such part thereof 
as is specified in the licence, shall be receivable by or for the 
minister and clerk of the chapel (o). 

1406. A\hen on the pulling down, rebuilding, or repairing of a 
parish church the bishop orders that banns may be published and 
marriages solemnised in a consecrated chapel of the parish until 
the church is reopened for divine service, the fees in respect thereof 
are to be applied during that period as the bishop, with the consent 
of the incumbent of the parish, directs (p). 

Sub-Sect. 9. — Validity of Marriage. 

1407. If persons intending to be married according to the rites 
of the Church of England either (1) knowingly and wilfully inter- 
marry in any other place than a church or a public chapel in which 
banns may be lawfully published, unless by special licence from the 
Archbishop of Canterbury, or (2) knowingly and wilfully intermarry 
without due publication of banns {q} or a licence from a person having 
authority to grant it(r), or (3) knowingly and wilfully consent to 
or acquiesce in the solemnisation of their marriage by a person not 
in holy orders, their marriage is null and void (s). In other 


(»i) Churck Building Act. 1819 (59 Geo. 3, c. 134). ss. 6, II, 17, 18 ; New 
Parishes Act, 1843 (G & 7 Viet. c. 37), s. 15; New Parishes Act, 1856 (19 & 20 
Viet. c. 104), ss. 11-H. ^ 

(o) Marriage Act. 1836 (6 & 7 Will. 4, c. 85), s. 27. 

(p) Mairiage Confirmation Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 18), s. 2. 

(v) Including no publication at all {Wright v. Elwood (1837), 1 Curt. 662, per 
Sir Hekbekt Jenneb, at pp. 672, 673). 

(r) Jial/our v. Carpenter 1 Phillim. 204. 

{s) Marriage Act, 1823 (4 Geo. 4. c. 76), s. 22 ; WilMre v. iViace (1830), 3 
Flag. Ecc. 332; Tmgue v. Tongue (1836), 1 Moo. P. C. C. 90; Brealg v. lieed 
(1841), 2 Curt. 833 ; Orme v. Holloiraij (1847), 5 Notes of Cases, 267 ; Tooth v. 
Barrow (mi), 1 Ecc. & Ad. 371 ; Midglejf v. nW(1860). 30 L. J. (p. M. & A.) 57 ; 
II or maid v, Neale (1868), 19 L. T. 93, Guilty knowledge and wilfulnesa on the 
part of one of the persons will not invalidate the marriage unless the other 
participates in it {B. v. Wroxton (Inhabitants) (1833), 4 B. & Ad. 640. 646; 
Wnght V. Elwood (1835), 1 Curt, 49; (1837). ibid., 662; Dormer v. William 
(1838), 1 Curt. 870 ; Holmes v. Simmons (1868), L. R. 1 P. & D. 523 ; Gomperiz 
V. Ktnsii (1872), L. E. 13 Eq. 369; Ttmplefon v. Tgree (1872), L. R. 2 P. & I>- 
420; R. V. Kay (1887), 16 Cox, C. C. 292). A marriage is valid although 
solemnised without either banns or licence, unless both parties were aware of the 
defect at the time of the ceremony (Greaves v. Greaves (1872), L. E. 2 P. & P- 
423), and although solemnised after the expii’ation of three months from the 
last publication of banns, if the parties did not wilfully intermarry with know- 
ledge that there had been no previous effective publication of banns {R- v. 
Clarke (1867), 16 L. T. 429). A mairiage by a person professing and believed 
by the parties to be in holy orders, though not so in fact, is valid (Costard v. 
Winder (1660), Cro. Eliz, 775; Hawke v. Oorri (1820), 2 Hag. Con. 280, per Lord 
SxowELL (then Sir William Scott), at p. 288). Jis to civil marriages, see title 
Husband and Wife. 
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cases irregularity or a breach of the law does not invalidate the 
marriage (a). 

1408. After a marriage has been solemnised it is not necessary, 
in support of it, if it took place after publication of banns, to give 
any proof of the actual dwelling of the parties in the parishes or 
chapelries wherein the banns were published, nor, if it took place 
by licence, to give any proof that the usual place of abode of one of 
the parties for the space of fifteen days immediately before the 
granting of the licence was in the parish or chai)elry where the 
marriage was solemnised; and no evidence in eitlier case is admis- 
sible to prove the contrary in any suit respecting the validity of the 
marriage {b). 

Sect. G. — Churching of Ilbaica. 

1409. The churching of a woman is the first Church service 
which she attends after childbirth, and is her act of thanksgiving 
for her safe delivery (c). She is to come for its performance into 
the parish church (d) decently apparelled (c), and is to kneel down 
in the place accustomed or prescribed by the ordinary { /’)• If 
there is a communion it is convenient that she should partake of 

^ She is at the churching to offer the accustomed offering to 
the priest {h). 


(a) It. V. J^roxton {fnhahitauts) (IS.’TJ), 4 15. Ad. (>40, GUi; U'rniht v. Ehrood 
(1835), 1 Curt 49; 6G2 ; Dormer v. IVilHams (1838). 1 Curt. S70 ; 

ton V. Tyree (1872), L. R. 2 P. & I). 420; It. v. VJarke (ISGT). IG L. T. 420 ; 
Oreavea y. Qrtavea (1872), L. R. 2 P. & D. 42;L A inairiage of a minor 
actually solemnised without the requisite consent (see ]). GOG, ante) is valid [It. 

^^Tininyham [Inhahitania) (1828), 8 B. tfc C. 29). As to settling the property 
of the parties in such cases, see title Husband and Wife. 

(i) Marriage Act, 1823 (4 Geo. 4, c. 7G), s. 2G ; Nic/iol.fon v. >Sijuire (1809), KJ 
Ves. 259, per Bord Eldon, L.C., at p. 2G1 ; Itnhinaon v. (tranf {1811), 18 Ve.s. 
289; Tree y. (1812), 2 Phillim. 14; It. v. Hind (1813), Russ. & Ry. 253, 

G. C. R. ; Diddear v. Faucit (1821), 3 Phillim. 580, 581 ; Itay v. Sherwood (183G), 
1 Curt. 173, 193, 235. 

(0 book of Common Prayer (Rubric before the Churching of Women). 

(o) Iho Church Building Acts and New Parishes Acts (see note (<), ]>. 414, 
onte) make provision for the performance of churchings in churches or chapels 
of distinct and separate parishes, distinct jiurishes, district chapelries and con- 
solidated chapelries (Church Building Act, 1818 (58 Geo. 3, c. 45), ss. 27—29 ; 
Church Building Act, 1819 (59 Geo. 3, c. 131). ss. G, 11, 10, 17 ; Church Build- 

(3 Goo. 4, c. 72), s. 12; Church Building Act, 1851 (14 A 15 Viet, 
xy* 8* 17)1 in extra-parochial places (Church Building Act, 1822 (3 Geo. 4, 
0. i2), 8. 18), ill churches or chapels with particular districts ((’huveh Building 
Act, 1831 (1 & 2 Will. 4, c. 38), ss. 10, 14) ; Church Building Act, 18-10 (3 A 4 
Vict. c. 60), s. 18), in Peel districts (New Parishes Act, 18-13 (G A 7 Vict. c. 37), 
8s. 11, 13), and in churches of new parishes (ibid., s. 15; New Parishes Act, 
IboG (19 & 20 Vict. c. 104), ss. 11, 12, 14, 13). 

(e) Book of Common Prayer (Rubric before the Churching of Women). In 
ohtpden y. Redman (1622), Palm. 296, a diocesan order tliat a woman .should 
come in a white veil to be churched was held to be enforceable as being in 

accordance with ancient ecclesiastical custom. 

)V ; Common Prayer (Rubric before the Churching of AVomen). 

after the Churching of AVoincn). 

in/-’ V. 6'co« (1729), 2 Ld. Raym. 1558. A custom that a fee 

^ P8id at the usual time of churching, whether the woman is actually 
churched or not, is void [Naylor v. Seott, aupra). In Peel districts (New 
arishes Act, 1843 (6 & 7 Vict. c. 37), s. 13) and in new parishes under the 
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Sect. 7. — Visitation of the Sick. 

1410. When any person is dangerously sick in a parish, the 
minister or curate, on becoming aware thereof, is to resort to such 
person and give instruction and comfort according to the order of 
the Book of Common Prayer if he is not a preacher, or, if he is a 
preacher, as he thinks most needful and convenient (t). A form of 

service for the purpose is provided in the Book of Common 
Prayer (/*). 


Communi- 
cating the 
sick. 


Burial Office, 
by and for 
whom to be 
used in 
consecrated 
ground. 


1^. Where a sick person who is unable to come to the church 
desires to receive the Communion, he must give timely notice to the 
minister, signifying how many there are to communicate with him, 
which must be three or at least two (/), except that, on special 
lequest, the minister may communicate with him alone in time of 
the plague or other contagious disease, when no parishioners 

or neighbours can be got to communicate with him for fear of 
infection (/«). 

Sect, 8. — Burial. 

1412. The Order or Office for the Burial of the Dead is to be said 
by a minister in holy orders («) at the burial in consecrated ground 
of every person buried therein (o), except (1) where the person has 
died unbaptized (p) or excommunicate (^/), or has laid violent 
hands upon himself (r) ; (2) where any relative, friend, or legal 
representative having the charge of or being responsible for the 
burial of the deceased person gives the prescribed notice in writing 
that it is intended that the burial shall take place without the use 
of the Burial Office (s) ; and (3) where, in a case in which the use of 


New Parishes Acts, 18^3 and 1856 (6 & 7 Viet. c. 37, a. 15; 19 & 20 Viet, 
c. 104, ss. 1, 2, I*!, 15) the minister is entitled to such fees for churchings as are 
fixed for the pori.sh by the chancellor of the diocese in which it is situate (New 
Parishes Act, 1843 (6 & 7 Viet., c. 37), ss. 13, 15). 

(0 CauonesEcclesiastici (1603), 67. 

a) Book of Common Prayer (Order for the Visitation of the Sick). 

(/) Ibid. (Rubric before the ('ommunion of the Sick). 

{vi) Ibid. 

(h) Book of Common Prayer (Kubric before the Order for the Bmial of the 
Dead); Johmon v. Fritnd (I860), 6 Jur. (n. s.) 280; Wood v. Hnidimjkij-cim- 
Burh7j Biirm} Board, [1892] 1 Q. B. 713, per Lord CoLERlDOE, C.J., ^ p. 729. 

(o) As to burial in cousecrated ground, see title Burial and Cbematiox, 
Vol. III., pp. 404, 407 et seq., 413, 416^466 ei uq., 517 (t $eq. 

(p) A person who has been baptized with water in the name of the Trinity by 
a dissenting minister or by a lay person is not within this exception {Kemp v. 

(1809), 3 PhiHim. 'my.Escoit v. Mnslin (1842), 4 Moo. P. C. C. 104; 
Nurse v. Henslow (1844), 3 Notes of Cases, 272 ; Titchmarsh y. Chapnuin (1844), 

3 Notes of Cases, 370). 

((?) Kmp V. IftcA-es, supra, per Sir John Nicholl, at pp. 271, 272; see 
p. 539, ante. 

(r) lhat is to say, has put an end to his own life, being, at the time, of years 
o^f discretion and in his senses (4 Bl. Com. 189 ; Cli/t v. Sehwahe (1846), 3 
C. B. 437, per Pollock, C.B., at pp. 472—476; Bufaur v. Pro/essimal Life 
Assurance Vo. (1858), 25 Beav. 599, 602). As to the burial of a person found 
feJo dese, see title Burial and Cremation, Vol. III., pp. 421, 422. 

(s) Bui-ial Laws Amendment Act. 1880 (43 & 44 Viet. c. 41). s. 1, Sched. A. 
fL cases the burial may take place at the option of the person so having 
the charge of or being responsible for the same, either without any rehgious 
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the Burial Office is unlawful (/), or in which the relative, friend, or 
legal representative having the charge of or being responsil)le for 
the burial so requests, the minister uses a service prescribed or 
approved by the ordinary, and consisting of prayers taken from the 
Book of Common Prayer and portions of Holy Scripture (o). Witii 
these exceptions if a corpse entitled to burial (h) is brought for 
burial to a church or churchyard after convenient notice has been 
given beforehand (c), the minister must not refuse or delay to bury 
it with the Burial Office (d). The relative, friend, or legal 
representative having the charge of or being responsible for the 
burial of a deceased person who has a right of interment in any 
unconsecrated ground vested in a burial authority or providell 
under an Act relating to burial is entitled, if he thinks fit, to have 
the burial performed therein with the Burial Office by any minister 
in holy orders who is willing to perform the same ; and no minister 
in holy orders is liable to any censure or 2 >enalty for using the 
Burial Office in any unconsecrated burial ground or cemetery, or 
part of a burial ground or cemetery, or in any building thereon, 
in any case in which, if it had been consecrated, he might have 
lawfully used that office (c). 

The Church Building Acts and New Parishes Acts (^f) make 
provision for burials in distinct and separate parishes, district 
parishes, district chapelries, and consolidated cliai^elries (_//), extra- 
parochial places (/i), particular districts (i), and new ecclesiastical 
parishes [k). 

1413. The incumbent of an ecclesiastical parish is not bound to 
perform a funeral service before, at, or after the cremation within 


or ^ith such Christian and orderly religious service at tlio grave as ho 
thinks fit ; and any one or more persons invited or authorised by him so to do 
ffiay conduct the service or take part in any religiou.s act thereat {ihiil., s. 0). 
oeo title Burial and Orematio.v, Vol. III.,'pp. 424—128. 

0 See exception (1), p. 710, antt, 

(t) Burial Laws Amendment Act, 18S0 (48 & 44 Viet. c. 41). s. 13. 
o) See title Burial and Cremation, Vol. III., pp. 418—415. 
y TUchmursh v. Chafmmi, (1844), 8 Notes of Cases, 870, 412, 41(>; Cuoptr v. 

fY‘^{18o0),2Eob.Eccl.270. . . . > i 

yW fJ^*iones Eccle.siastici (1608), 68; .see title Burial and Cremation, 
/n * P' ^he penalty for the offence is three months’ 8uspeu>ion 

(Unonos Ecclesiastici (1608), 68 ; Esvott v. Mastin (1842), 4 Moo. P. C. C. 104 ; 
ivam V. Ihiislow (1844), 8 Notes of Cases. 272; Cooper v. Dodd, supra yi\i p. 288). 

(c) Burial Laws Amendment Act, 1880 (48 & 44 Viet. c. 41), s. 12. A 
mmi.ster cannot be compelled to perform any part of the Burial .Service on 
Rnconsecrated gi-ound {limjg v. Kimjamm (1868). 5 Moo. P. C. C. (n. s.) 7!), SO, 

(/) See note (t), p. 444, ante; and title Burial and Cremation, Vol. III., 
p. 414. 

(^) Church Building Act, 1818 (58 Geo. 8, c. 45), ss. 27—29 ; Church Building 
Act. 1819 (59 Geo. 8, c. 134), ss. 6, 11, 16. 17; Church Building Act. 1822 

PI s. 12 ; Church Building Act, 1827 (7 & 8 Geo. 4, c. 72), s. 2 ; 

Building Act, 1851 (14 & 15 Viet. c. 97). s. 17. 

•V Av Building Act. 1822 (8 Geo. 4. c. 72), s. 18. 

(t) Church Building Act, 1831 (1 & 2 Will. 4. c. 88), ss. 10, 14 ; Church 
m * Viet. c. 60), e. 18. 

, 0 -n P^'shes Act, 1843 (6 & 7 Viet. c. 37), s. 13; New Parishes Act, 

18o 6 (19 & 20 Viet. c. 104). ss. 11, 12, 14, 13, 32. 
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the giound of a burial authoritj’^ of the remains of a parishioner 
or of a person dying in the parish. But if he refuses to do so, 
any other minister in holy orders, not being prohibited under 
ecclesiastical censure, may, with the permission of the bishop and 
at tJie request of the executor of the deceased person or of the 
buiial authority or other person having charge of the cremation or 

inteiiuent of the cremated remains, jDerform such service within 
the ground (/). 

1414. In the absence of custom no fee is by common law payable 
for burial (m), and in. an ancient jmrish the minister and parish 
clerk and sexton can only demand and recover such burial fees (if 
any) as are payable therein by custom («), or according to a table 
of fees duly fixed for the parish (o). In churchyards elsewhere 
they may demand and recover such burial fees as have been 
lawfully fixed under statutory authority (p). 

1^5. A minister must, as soon as possible after solemnising a 
burial, register it in the prescribed manner ( 7 ). 


Edw. 7, c. 8), s. 11. Ab to cremation generally, see 
title Burial and Cremation, Vol. III., pp. 568—575. 

(m) (1698), 1 Salk. 362; St. David's {Bi8h<yp) v. Lhcu 


“ / ^ ^ , ... 

{Hiahop) V. Lucy, supra; Ercter {Dean arid Chapter) Case, supra; Andrews v. 

supra. See also ArAersm v. Wandsworth Borough Council, [1908] 

2 Oh. 81, 


(o) See next note. 

Buildin- Act, 1819 (59 Geo. 3, c. 134), the Church 
^^ul the Ecclesiastical Commissioners (see Church 
Building Commissioners (Transfer of Powers) Act, 1856 (19 & 20 Viet. c. 55)) 
aie, empowered to settle a table of fees for any parish with the consent of the 
vostrv or select vestry or persons exercising the powers of vestn’ iu the parish 
and of the bishop of the diocese (Church Building Act, 1819 (59 ‘Geo. 3, c. 134), 
8. 11), and for any consolidated cnapelry or extra-parochial place or any district 
chapelry or parochial chapelr}’ in which a church or chapel has been built or 

appropriated under theprovisions of that Act or of the Church Building Act, 

1818 (58 Geo. 3, c. 45), and apparently of later Church Building Acts (see 
Church Building Act, 1845 (8 & 9 Viet. c. 70), s. 25). with the consent of the 
bishop of the diocese (Church Building Act, 1819 (59 Geo. 3, c. 134). ss. 6, 1 1) ; 

1 Au ^ registered in the registry of the diocese (»5i<f., s. 18), 

and the fees so fixed may be demanded and recovered in like manner as ancient 
legal fees of the same nature {ibid., ss. 6. 11, 17). And by the New Parishes 

^ ~ ^fct. c. 37), s. 15 (extended by the New Parishes Act, 1856 
( 1 9 A: 20 \ ict. c. 104), ss. 1, 2. 11 — 15), such fees are authorised to be demanded 
and recovered in any new parish under those Acts as are fixed by the chancellor 
2/ ^he diocese in which it is situate. See further title Burial and Cremation, 
Vol. III., pp. 428 — 432. As to the fees on burials in a burial gi’oiind provided 
by a burial authority, see title Burial and Cremation, Vol. III., pp. 479— 
483 : and as to the fees on burials in a cemetery under the Public Health (Inter- 
mentsjAct, 1879 (42 & 43 Viet. c. 31), see title Burial and Cremation, 

> ol. III., p. 510. As to the appointment and stipend of chaplains of cemeteries 
provided under the Cemeteries Clauses Act, 1847 (10 & II Viet. c. 65), see 
pp. 649, 650, ante; and title Burial AND Crexlvtion, Vol. III., p. 518. 

1 ’ P^Tochial Registers Act, 1812 (52 Geo. 3, 

c. 146), ss. 1—4 ; see title Burial .vnd Cremation, Vol. III., pp. 555—564. 
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Part Vl.^Property of the Church of 

England. 


Sect. 1. — Characteristics of Kcelesiastkal 


Propertif. 


1416. The existence of property capable of recognition a 
court of law presupposes the existence of a person recognised by the 
law and of some legal right vested in such person, either of a 
corporeal or of an incorporeal nature {a). 

AVhere the relations existing between such recognised person and 
such legal right arise out of or have relation to a Church (ceclesia) 
regarded as an organism distinct from the individual members 
composing it (t), the property is regarded as ecclesiastical property. 

Accordingly, where property is appropriated for use only in 
connection with or for the benefit of a Church, or is appro- 
priated for use only by or for the benefit of officers or members of 
a Church as such (c), or is held for a spiritual purpose (/>) in 
connection with a Church, or is owned by any person in the 
capacity of a representative of a Church (d), such property is called 
ecclesiastical property (c). 


1417. The recognition by the law and the legal characteristics of 
the persons who own property on behalf of the Church of England, 
and the ecclesiastical characteristics of the property which is owned 
for use by or for the benefit of officers or members of that Church 
as such, have to a great extent arisen out of and now depend on the 
parochial system, and can best be realised by reference to the stages 
of the growth of that system. 


(«) Property may denote the thing to which a person stands in a certain 
Kiation, and also the relation in which the person stands to the thing (/^! 

Earnshaw-Wall, [1894] 3 Ch. 156). 

{b) These distinctions are illustrated by the decision of the House of Lord.'; in 

Westminster Corporation ~ ..... 

- » ^ 


the benefit of such parish as the vestry of such parish shall direct/’ Bucklkv, 
pointed out that there is a difference between a trust for a parochial 
chanty and a trust for persons residing in a parish, and it was held that the 
having been bought with church monevt was vested in the rector and 
churchwardens in their ecclesiastical capacity, and did not pass to the borough 
conned under the London Government Act, 1809 (62 & 63 Viet. c. 14). 

y) though the benefit to the members of a Church is of a temporal natin o, 
yet if they derive it as members of the Church, the property is ecclesiastical 

Perry Almshouses, Be Boss’s Chanty, [1899] 1 Ch. 21, C. \ ). 

(«) Where land is owned by a person in his eccle.siastical capacity, it is ecclosi- 
as leal property, although it need not necessarily be applied to an ecclesiastical 
purpose ( Westminster Corporation v. St. Georye's, Hanover Stjuare, supra). But 
fund bought with money representing part of the endowment of a rectory 


9 conyej'od to tho rectoi\ but not in his capacity as rector, it may cease to bo 
ecclesiastical property (Poiver v. liauJes, [1901] 2 ’Ch. 487). 

i tK . ^^^^f^®*‘fstics of ecclesiastical property are based on those set out 

^ 9 dofinitioti clause as characterising an ecclesiastical charity in the Local 

Governmont Act, 1894 (56 & 57 Viet. c. 73), s. 75 (2), by which that Act and the 
Government Act, 1899 (62 & 63 Viet. c. 14), s. 23. distinguish charities 
wnich, being ecclesiastical, are not to be transferred to the local authority from 
ose which, not being ecclesiastical, are so transferred (see note (c), p. 355, ante). 
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Sect. 1. 

Charac- 
teristics 
of Eccle- 
siastical 
Property. 

Primitive 

charac- 

teristics. 


Localisation 
of ministra- 
tions. 


Ecclesiastical Law. 

During the earlier stages, while the Church still retained a 

f predominant characteristic of such 
seiwdcrof'c if ‘ to God or to the 

usnilll ^ lu ^ representative capacity and 

ally as pioperty held as a common fund on behalf of all who 

n together for the common cause. In most districts 

Die ministrations of the Church were pro vided either by regular clergy 

wl/iclffP the control of the monastery or abbey to 

eenh P fj ^e onged or by secular clergy working from a diocesan 
entie undei the control of the bishop, who had his seat there (/i). 

r immediate possession and control of the 

PQ1 ^ ^ vested in the abbot in his representative 

caimcity ; in the latter case the immediate possession and control of 

filo P^°P®*! ^ vested in the bishop (i) as the representative of 
he parocha or mo her church, and he awarded such stipend as he 
thought fit to the clergy working under him (/,). 

Ori-adually, as more churcheswere built, the ministrations of the 
Miuich became more localised, and partly by the deliberate acts of 
the bishop and those serving under him, partly by the allocation by 

the representatives of the Church 

temples fnrm!!rl ^ ecclesiastical purposes, in part by succession to the 

he ithfni nrmct ^ ^ccupied and customary payments formerly received by the 
noatiitii piiests. in nart bv mHa l ^ i .1 


^.1 vi;. 

to gifts of property for 

in some DPisnn ^ ^rch without reqmnng that the propertj' should be vested 
bv the li^w nf f 'n (see note (5), p. 357, ante), are not recognised 

into Britain imt^ the period from tlie introduction of Christianity 

de lieatP^ Z of gifts being 

shin thfiii fh^t without any more specific statement as to their owner- 

an(f so ?on3n! the property of “ the Church ” or “ dedicated to God.” 

sustainpd fi nm r. clergy of a diocese worked from a centre and were 

than that wlii' 1 fund, and the regular clergy held no other property 

owimi^h^ common, such a statement L to 

in effective^eniitrnl I bishop or abbot, as the case might be, being 

fseenotefi'^ ^ pi’ecluded from selling Church property 

and nariili .1’ *be^jaror/«o into several parishes grew, 

exncfiipTipv sytarately endowed, the necessity, or at least the 

law paoalilA nf of vestmg the endowment in some person recognised by the 
for ever (1 B1 Com*^4^)^ ^ reward for the spiritual care of the inhabitants 

wa^-f or seven centuries the parocfifa 

toapflior f wherein the bishop and his clergy lived 

a and oblations were brought into 

dpnppnc ° w* *1!^ support of the bishop and his college of priests and 
xvnrtQ j repair and ornaments of the church, and for other suitable 

^ ^iud chanty, so that before the distribution into parishes all 
Li'd i>il ^ sprigs, and ecclesiastical profits whatever belonged to the bishop and 
of pious uses, and by their original nature could not be in the hands 

Law VolT^p 66) purpose (Burn, Ecclesiastical 

shoiilfS^cAii^^ Chelsea, clause 7 (S16 a.d,), “ That neither bishops nor abbots 

siasrippl Haddan and Stubbs, Councils and Eccle- 

siastica^l Documents, Vol, III., p. 582. 

(«) Council of Chelsea, clause 11. 
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the monasteries of particular districts to be served by iiulividnal 
members of their number, and partly by a'^reeineiit between ^reat 
nobles and ecclesiastical authorilies, smaller ecclesiastical di^.lricts 
were formed and the parochial system was evolved {/). The evolu- 
tion of this system naturally varied with the variation of the forces 
which evolved it, but certain rules which are known to have been 
more or less generally enforced at diit'erent stages of this evoliuion 
may be usefully stated as an assistance to forming a true view of 
the growth of the existing system, and of its characteristics as 
finally evolved. 

1418. The ordinances of the Church provided (1) that although 
any subject might, so far as the mere building went, erect a church 
or chapel, yet until consecration by the bishop of the diocese the 
building could not be used without licence of the bishop for the 
celebration of the sacraments (m), nor was it recognised as a church 
in any legal sense, and (2) that the building should not be consecrated 
as a church until a competent endowment \vas made for the priest 
and that this competent endowment should include the assignment 
of a house and glebe. The effect of these rules was that no person 
or body (a) could consistently with the hnv of the ChurL-h erect any 
new church with rights of burying and christening without obtaining 
the sanction of the bishop and satisfying him as to the endowment. 

1419. A bishop was not at liberty to invade the territory assigned 
to a monastery or religious house, nor the parochia of another 
diocese, but within the limits of his own parochia was as universal 
incumbent in a position to allot any particular district within liis 
jurisdiction to be served by one cleric as incumbent and to assign 
to him as incumbent such stipend as he thought fit (o). 


(/) 1 Bl. Com. 111,112, 1 13. The statement that the lords obliged all the tenants 
upon their demesnes to aj>propiiato their tithes to an olHciating minister instc'ud 
of leaving them at liberty to distribute them among the clergy of the diocese 
in general, and that the tract of laud the tithes whereof were so apj)j'opiiatod 
formed a distinct parish, requires qnaliticatiou, since such liberty, if it ever 
existed, had in general ceased before the parish was formed. A statement 
which would probably he more generally applicable is that when a great lord 
founded a church the boundaries of the district allocated as that in which the 
duties should be performed and the fees and tithes should he recoiveil usually 
followed the boundaries of the area in which the founder held sway, whether as 
the lord of a hundred or of one or more manors. Such an allocation was not 
arhitrurj% inasmuch as it was in 'general made with the assent of the hisliop 
(Lord Selbome’s Ancient Facts and Fictions concerning Chui'ches and Tithes, 
pp. 309—3141. 

(^) The test whether a building is a church or not is. “Is it of right that 
the sacraments are administered there ? ” (2 Co. Inst. 3(53). 

(n) Even the religious houses were bound by this rule (Burn, Ecclesiastical 
Luw, Vol. I., p. 322). 

(o) The discretion thus given to the bishop became in time qualified by I’ules 
providing for the division of the emoluments arising in a piirticular district 
between the church of the district and the mother church, and the principles 
governing such division recognised a distinction between the more imjiortant 
and less important of the district churches. Thus the laws of King P^dgar 
P*|py*^^Gd : — “ If there be any thane who on his hoc land has a church at 
which there is a burial-place, let him give the third part of his own tithe to hi.s 
church. If any one have a church at which there is not a burial-place, then of 
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Sect. 1. 

Charac- 
teristics 
of Eccle- 
siastical 
Property. 


Rights of 

religious 

houses. 
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The King and anyone by the King’s licence, and by the general 
custom of the realm any bishop, earl, or baron, without the King’s 
licence, might, with the assent of the bishop, build a church or 
chapel ip) and provide a permanent endowment, and before the 
statutes of Mortmain (q) might appropriate the endowment and 
right of patronage to any spiritual corporation ; while, if no appro- 
priation were made, the church after consecration was recognised 
with full rights by the law throughout the district in which the 
incumbent (/•) had the cure of souls, and the incumbent was recog- 
nised as owning the endowment in his spiritual capacity, with 
perpetual succession to his successors in the incumbency (s). 

A monastery or other ecclesiastical house founded by the King 

other ecclesiastical jurisdiction, and was 
entitled within the limits assigned by its grants to enforce its own 
rights of property. ^ It was therefore in a position to allot any 
paiticulai district within its jurisdiction to be served by one cleric 
and to assign to him such stipend as it thought fit (t), and in this 
manner as well ns by appropriations plena jure the interests in the 
benehce both temporal and spiritual were annexed to the religious 
house (a), the duties being performed by members of the house or 
by stipendiary curates who were at first removable at pleasure, but 
later became regularly endowed vicars (b). 

In other cases a religious house with the assent of the King and 
ishop might receive an appropriation in temporalibns only, that is, 
tempoial interests only, such as tithes or patronage, were conveyed, 
and the cure of souls resided in an endowed perpetual curate or 
vicar (c), who was instituted by the bishop. 

In these various "ways the major part of the country w’as by 


nine parts let him give to his priest what he will and let every church-scot 

JnATn it®"* ^'^^cording to every free hearth ” (Thoi-pe^Ancient Laws 
SI ” of England, p. 111). Subject to such qualifications the bishop 
h.»d power to divide off from hi.s parochia such portions as he thought fit to he 

(Council of Chelsea. Haddan and Stubbs. Councils 
and Ecclesiastical Documents, Vol. III. p 58 ‘>) 

[p) Buin, Ecclesiastical Law, Vol. L, p. 321.’ 

(f/) See title Re.vl Propekty and Chattels Real 

& P- P’ 

(t) Such a cleric had no particular interest in the profits, because he was a 

i- p- es. «• 

( ; 3 star. (H0-) 4 Hen. 4, c. 12, the monasteries were compelled to appoint 

asecu ill person, not a member of their house, and not removable at pleasure 
and sufficiently endowed {QreemJade v. Darby, supra). See stat. (1391) 15 
Ric. 2, c. 6 ; stat. (1402) 4 Hen. 4, c. 12). ^ ^ 

(<■) As to the meaning of “curate,” see note(.), p. 560, ante; as to “ vicar,” 
see p. obi, ame, p. post. Sometimes the rectory belonged to a monastery 
under such circumstances as to exempt it from stat. (1402) 4 Hen. 4. c. 12, 
and It appointed a ciu’ate who had no endowment, and before the Reformation no 
possession beyond that which was required for the fulfilment of his duties. 

tei tim Kefqnnation the lay impropriator was compelled to appoint a curate 
w om the ordinary could not change capriciously and who became to a certain 
ex n perpetual {Qreensfade v. Darby ^ supra). As to whether a perpetual curate 

su,id to have an estate in fee in right of his church, see D(fe d. Richardson 
v. Thomas (1839), 1 Per. & Day. 578). 
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about the end of the thirteenth century divided into parishes, hut 
some lands were never united to any ancient parish ; and in respect 
of these lands the King, as supreme ecclesiastical head, was entitled 
to the ecclesiastical emoluments in trust that he should distribute 
them for the good of the Church (d). 

1420. Before the division into parishes, wliile the property of 
the parochia or of the monastery was still treated as a common 
fund, the bishop or abbot was recognised in his representative 
capacity as the owner of the property of tlie whole parochia or of 
the monastery, and was precluded from alienating it ; and as the 
division into parishes (c) proceeded a need arose for some person 
who might be similarly recognised in a representative capacity as 
the owmer of the property allotted to each parish. Accordingly, 
the law recognised that not only was the bislioi) in his spiritual 
capacity a corporation having perpetual succession, but that in 
respect of every parish a person might be recognised as the 
parochianns, or person who should in his representative capacity be 
a corporation capable of preserving the original endowment for his 
successors in perpetuity (/). 

1421. The determination of the question who is the person thus 
recognised as parson in each particular parish depends on the 
question w’hether the benefice has been appropriated or impro- 
priated, and on the nature of the appropriation or impropriation. 
AVhere a benefice has been annexed to the perpetual use of some 
spiritual corporation, either sole or aggregate, being the patron of 
the living which was bound to provide for the cure of souls within 
the parish, the benefice is said to have been appropriated, and the 
approjiriators are recognised as the parson or rector of the parish {g). 

1422. Where a benefice is in lay hands it is said to be impropriate, 
and the lay rector is said to be the impropriator. Whenever the 
impropriator was a layman {h) it was essential that some spiritual 
person should be appointed to have the cure of souls, and in many 
cases where the benefice was appropriated to a spiritual corporation 
the actual cure of souls was intrusted to one individual, who 
officiated in the place of the parson and received some portion 
of the emoluments. Where one thus holds a spiritual office 
under the parson as officiating in his place or stead he is called 

(r/) 1 Bl. Com. 112 ; 2 Co. Inst. (>47. 

(e) A pai-isK is that circuit of ground which is committed to tho charge of one 
parson or vicar or other minister having cure of souls therein (Selden’s History of 
Tithes, p. 260 ; and see p. 442, The fact that the vicar of a pariah receives 

the vicarial tithe of a chapelry, and that tlio inhal)itants in tho chapelry are in 
tho habit of being mamed in the parish clmrch, is almost conclusive evidence 
that tho chapelry is part of the parish [Ji*' Haidbach School uiul Almshouse 
I''f>undation, A.-G. v. Crewe {Earl), [1901] 2 Ch. 317). 

ij ) As to the word “ parson,” see note (A*), p. 060, ante. 

w) See also note (n), p. 061, ante. 

{h) !No lajTnan could have cure of souls, and tho granting of a benefice to a 
layman was against the law of the church, at least after the year 1200 A.i). 
(soo 1 Co. Inst. 641), and probably before that date ; but grants were in fact 
in some cases made, and were confinned by statute, and after the dissolution oj 
tho monasterie.s a great number of the rectories which had been appropriated to 
tho monasteries were granted to laymen and so became impropriate. 
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Consecration, 


a vkai . f emoluments of 

as vital, called the vicarage, and a part of the emoluments 
of the heneface m kind, called the small or vicarial tithes (k) and 

may include a part of the great tithes and also of the glebe (i) 

of a ector®re' as exist in tte case 

e and his successors are the owners in perpetuity of such portions 

P -onenv hf th^ h as a Ik such 

e Z "I as IS necessary for the performance of his 

the chancel, which appertains to and is owned by the rector. ^ 

Pn5m?m«nr an impropriate rectory, that portion of the 

s h-h ii, other than 

spn itual purposes is not ecclesiastical property ( 1 ), but where a 

heneficp ‘P® endowment as a whole, and where a 

benthce is impropriate that part of the endowment which forms 

pnrnn?pZ™“*1 ° otherwise owned for spiritual 

pZpI ’fif P'-operty, and where a benefice is impro- 

w, Him / to the rectory or tithes is 

wil n„ to restore the tithes, glebe, and other rectorial rights, the 

hZ into a rectory (m), and the tithes and 

oiebe ie.stoied will thereupon be ecclesiastical property again. The 

®i,l‘r ®f/‘’°P®^ty owned in connection with a parish thus 

ipcln T P churchyard; (2) the tithes, 

and plebe parsonage house 

bECT. 2. Property Ecclesiastical in its Nature. 

Sub-Sect. 1 Cwisecrate/ Churches and Churchyards. 

1424 . The property owned for the benefit of the Church of 
England which is most directly ecclesiastical in its nature is that 
winch by an act of co nsecration has been set aside for ever to 

cas2 aviLapf±t‘*‘ P' » ^ “'^0 P- 561. ante. In some 

tithe by the inTproprfator“seJi«/mr‘" 

(^) See p. 743, post. 

diiiolZ*!;' ‘li® monaeteries, which on their 
Wiis to be bpld br fb ^ “®o-0cclesia8tical persons, and became impropriate, 
whU it ® the re%ious house from 

became inheriffl impropriations in the hands of laymen 

tr.i TSS£ ”L; St '"“j 

0o2iSio!i^fi Ecclesiastical 

separate divisinTKf^ the conversion to be made either for a parish or a 

to them is restored uU.)^ ^ proportion of the tithe and glebe satisfactory 

triel^Ilml w r.t ^ iieth to procure a 

stocks itrinlpmonfr^t^^ ^ ^ glebes, lands, meadows, gardens, orchards, houses, 
which’belont? to portions of tithes lying out of their parishes 

to be takon tbo ^ Parsonage or vicarage or riuul prebend within his diocese 
whereof tho rare men m every parish appointed by the bishop, 

Cfor a nernZ«T ^ bishop'^ registry, there to 

oe 101 a perpetual memorial thereof (Canons (1603), 87). ^ ° 
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sacred uses, and the most important part of sucli property, and 
that which is most essential for the due performance of tlie 
ministrations of the Church, consists of the churches and church- 
yards which belong to, or are used in connection with, the parishes 
to which they appertain. 

As a building does not become a church in the eye of the law until 
it is consecrated, a church must be so set aside before it can Ijecome 
the church of a separate parish (o). There is no corresponding 
necessity for the consecration of a churchyard {p), but the practice 
of consecrating a churchyard in connection with every parish 
church has become so general that a consecrated church and 
churchyard have come to be regarded as requisite for the complete 
performance of the offices of the Church in a parish, and as tlie 
natural centre and basis of the parochial organisation. 



Acquisition of Churches and Churchyards. 


1425. A building intended for use as a cburch or chapel may be 
erected by anyone (q), and may, with the consent of the bishop, be 
used for divine service and the administration of sacraments, but 
the law does not take notice of such a building as a church or chapel 
of the Church of England until it has been consecrated hy the 
bishop (;■). The right of the bishop to give or withhold his sanction 
to the foundation of a church, and to consecrate or to refuse to 
consecrate a building erected for that purpose, is absolute {.s). 


jo) Bum, Ecclesiastical Law, Vol. I., p. 323. 

vP) The provision of a churchyard was never required as an o'^sential pre- 
liminary to the erection of a church, the practice in England having been to 
bury persons of pre-eminent sanctity of life in the church, and to bury persons of 
less memorable merit in inclosed places not connected with the churcti, but after 
the year 750 a.d. the practice arose of carefully inclosing a space of ground adjoin- 
ffie church and consecrating it and appropriating it to the burial of those 
who had been entitled to attend divine service in the church {(Hlbert v. Buzzard 
and Boyer (1821), 2 Hag. Con. 333, 3-13), and when this practice lieiramo general 
it was recognised that every parisliioner had a right to be buried in the church- 
yard without payment for the ground occupied or for the performance of the 
omce (Bum, Ecclesiastical Law, Vol. I., p. 257}. Even when it is proposed to 
erect on a part of the churchyard which has not been consecrated, there is juris- 
diction to grant a faculty authorising the erection [Re Holu 'I'rinUy, IJart&n 

(1909),25 T.L.R.o70). K J J, 

( 9 ) By a constitution of Otho it was provided that all cathedral, con- 
ventual, and parochial churches then built and the walls thei-eof ])eifected 
wore to be consecrated within two years, and that it was to be so done within 
h ffi. ^11 churches thereafter to be built under penalty that they 

u iiitcrdicted from the solemnities of the mass until consecrated unless 
b® excused for some reasonable cause (Burn, Ecclesiastical Law, Vol. I., 
k* and on the principle that omnia prcesumuntur rite, esse acta it may 

therefore fairly bo inferred that all ancient j)arochial churches have been duly 
consecrated. The fact that the saciainents have not been administered in a 
chapel thus affords strong ground for thinking that it is a chapel of ease and 
( \ chapelry {Carr v. Mostyn (1850), 5 Exch. 69). 

{r} Within the limits of the posses>ionsof a religious house which was exempt 
om ecclesiastical jurisdiction anyone with the assent of such religious house 
mignt erect a church or chapel, and outside such limits any bishop, earl, or baron 

™'^bt erect a church or chapel with full rights (Burn, Ecclesiastical Law, Vol. I., 
P- d21). 

(«) Even if the incumbent of the existing cburch of the i)ari8h objects to the 
consecration of another building the bishup may overrule his objection {Win- 
c ester {BUhop) v. Rugy (1868), L. R. 2 A. & E. 247). The bishop’s discretionary 
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"Where the building is consecrated as a church, the church so 
founded (0 includes the cure of souls and the rights attached 
within the district assigned to it, and will continue to exist in the 
eye of the law as a church, even though the material building is 
destroyed (»), and the body corporate which has been endowed in 
respect of it will remain in possession of the endowment (a:). 

The bishop before consecrating a church is bound to ascertain 
that a competent endowment, including a manse and glebe, has been 
provided, and accordingly it is necessary before commencing to build 
a church to obtain the bishop’s approval of the site, plans, and 
endowment, so as to secure that, when the church is finished, the 
bishop will be willing to consecrate it (a). 


Modern 1426. After the end of the thirteenth century the realm having, 

acquisitions, stated (h), become divided into parishes and extra-parochial 

places, the foundation of churches according to the ancient manner 
ceased, and churches and chapels were thenceforth acquired and 
consecrated either (1) for the purpose of replacing existing 
churches (c), or of making better provision for the cure of souls in 
existing parishes or extra-parochial places ; or (2) in connection 
M’ith some alteration in the boundaries of existing parishes or 


power to refuse consecration could not beliefeated by the action of the religious 
houses (Burn, Ecclesiastical Law, Vol. I., p. 322). 

(i) A chapel erected for the private use of a lord of a manor and his servants 
and tenants, even though consecrated and used on exceptional occasions for 
baptisms and other offices excepting burial, is not necessarily to be regarded as 
a parochial chapel {Nevill v. Studdy (1906), 94 L. T. 391). 

(u) It was formerly thought that the material building would if it were 
polluted or absolutely destroyed jequii’e recousecmtion (Burn, Ecclesiastical 
Law, Vol. I„ p. 336 ; Battiscomhe V. Eve (1863), 7 L. T. 697 ; Turner v. Hanwell 
{Rector etc.) (1842), 1 Notes of Cases, 368), but these cases have been doubted, and 
it has been said that even the material building will not require reconsecration 
if it is rebuilt on the same foundations ; or at least this will be so when the 
offices of the church have continuously been performed, and what remained of 
the building has remained subject to the jurisdiction of the ordinary {Parker v. 
Leach (1866), L. E. 1 P. C. 312). 

(x) Where a church was thus founded 'with full rights throughout a defined 
district under the charge of one incumbent, the district became a parish and the 
church became the parish chiuch (see p. 442, ante). 

(а) The ancient manner of foundiug a church was that on the founder applying 
to the bishop and receiving his sanction, the bishop or his commissioners setup 
a cross and set forth the ground where the chui'ch was to be built, and when 
the church was finished and endowed the bishop consecrated it (Bum, Ecclesias- 
tical Law, Vol. I., p. 323). 

(б) See p. 717, ante. 

(c) Where a church had been consecrated and used for twelve years for 
divine worship in place of an ancient chapel which had fallen into decay, it 
was held that although christenings and burials were still performed in the 
chapel, the new church had become de facto the church of the parish, for the 
purpose of the Act requiringnotices to be affixed to the door before the commence- 
ment of service {Ormerod v. Chadwick (1847), 16 L. J. (m. c.) 143). When an 
existing church which served certain purposes was compulsorily acquired at a 
price enhanced on the ground of the ornamental style in which it was built, 
there is no obligation to rebuild it in similar style provided the accommodation 
is equally good for such purposes, and the enhancement of price may be devoted 
to augmenting the endowment {Clephane v. Edinburyh Town Council (1864), 

4 Macq. 603, H. L.). 
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extra-parochial places for the purpose of providiiig for the cure of 
souls m some newly formed parish or district. 

1427 . Where anew- church is built in any )arish orchapelry and 

incumbent of the pans i or chapelry certify to 
the Ecclesiastical Commissioners that it will be convenient for the 
new church to be substituted for the existing church, tho Ecclesias- 
tical Commissioners may declare, with the consent of the hishon 
patron, and incumbent, that on consecration the new church shall 
be so substituted and may transfer the endowments, emoluments 
and rights, and thereupon the trustees, if any, must transfer the 
same according to the directions of the commissioners, and all glebe 
ands, tithes, endowments, emoluments, fees, and profits are vested 
m the incumbent of the new church (d), and the incumbent of the 

0 d ehuich becomes the rector, vicar, perpetual curate, or vicar, as 
the case may be, of the new church (c). After such substitution the 
bishop may by faculty provide for pulling down the old church (/') 
and for the use or preservation of the site either by the incumbent 

01 by the churchwardens, or by an owner of some adjoining free- 

010(7), and in granting such faculty must take care that all 

mbstones, monuments, and monumental inscriptions are, as far 

s may be, preserved by the churchwardens or are transferred to 
the substituted church {h). 
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1428 . The various modes in which a parish may be subdivided or 
a new ecclesiastical district formed, or an extra-parochial place may 
le iormed into a parish, have already been considered (i), and it is 
ete necessary to deal only with the acquisition and consecration of 
e cburch and churchyard in connection with such subdivision or 
oimation. The difficulties in the way of providing sites for 
enurcUes and churchyards arose in part from the laws of mortmain 
e the laws relating to charitable trusts, and in part from the 

mortmain, which formerly pre- 
n e the provision of sites for churches and churchyards without 

lord of the fee, now provides that 
k n ^ estate to be laid out in the purchase of land 

mnphY benefit of any charitable use, so 

thp h required for actual occupation for the purpose of 

or fh retained or purchased, provided the High Court 

fifttipr ^ Commissioners are satisfied that it is so required and 
ions such retention or purchase (J), and that any assurance 


C’liurches for 
Jicw (livi.sioMS 
or disli'icts. 


that a new endowment may bo sufficient satisfaction of tho rule 

the chiipr-h ^ Au ® not be consecrated until provision has been made for 
church (P cw ® incumbent thereof to justify the consecration of tho new 
fel E (1909), 26 T. L. E. 86). 

\/) lZ Sowing Act, 1845 (8 & 9 Viet. c. 70), s. 1. 

Vic^! ^ 94 )^^**^^^*^^ Church Building Acts Amendment Act, 1869 (32 & 33 

P! |e"pt4SF, ^ " '• 

Charitable Uses Act, 1891 (54 & 55 Vict. c. 73), s. 8. A 
^*Kle to flm Chanty Commissioners is not required before an application is 

court under this section {lie Church Patronage Trustf Laurie v. 

3 A 
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otherwise than by will to trustees on behalf of any society or 
body of persons associated together for religious purposes of land, 
not exceeding two acres, for the erection thereon of a building for 
such purposes, if made in good faith and for full and valuable con- 
sideration, is exempt from the provisions {k) required to be fulfilled 
in order to validate an assurance of land to charitable uses (/). 

1429 . For the purpose of erecting or providing any church or 
chapel (?a), any person of full age and sane(7i) may, by will executed 
not less than three months before his death, or by deed enrolled, 
give land not exceeding five acres, or goods and chattels not exceed- 
ing £500 (o), or the Crown or the lord of any manor may grant land, 
not exceeding five acres (p), for or towards the erecting, rebuilding, 
repairing, purchasing, or providing any church or chapel of the 
Church of England, or any mansion-house for the residence of the 
minister officiating in such church or chapel, or any churchyard or 
glebe {q) for the same, to be applied with the consent of the ordinary 
in accordance with the directions in the wdll or deed, or if there are 


A.~G., [1904] 1 Ch. 41). As to the application of the Mortmain Acts to 
charities generally, see title Charities, Vol. IV., pp. 124 et seq. 

(/:) These provisions are contained in Part II. of the Mortmain and Charitable 
Uses Act, 18SS (51 & 52 Viet. c. 42). 

(1) Mortmain and Charitable Uses Act, 1888 (51 & 52 Viet, c, 42), s. 7 (ii-)- 

(ot) The word “church” according to the ordinary interpretation includes 
the chancel, and in the Church Building Acts the word bears this ordinary 
meaning unless the chancel is separately mentioned {liippin v. Basiin (1869), 
L. R. 2 A. & E. 386). 

(?i) Gifts for Churches Act, 1803 (43 Geo. 3, c. 108), s. 1. The section 
contained an exception of women covert without their liusbands, and it wm 
held in Ik Smith's Estate, Vleyixents v. Ward (1887), 35 Ch. 1). 589, that this 
exception was not impliedly repealed by the ^fairied Women’s Property Act, 
1882 (45 & 46 Viet. c. 75), but in lie Domjhs, Doniflas v.'Simpson, [1905] 1 Ch. 
279, it was held that the exception is impliedly repealed by s. 7 of the 
Mortmain and Charitable Uses Act, 1891 (54 & 55 Vict.^ c. 73). 

(o) A gift of £5o0 on trust to apply the income in repairing a churchyard is good 

under the Act of 1803. Where the income of the £500 was directed to he in part 
applied to keeping a family vault in re])air,and the residue in keeping in repair 
a tomb and the churchyard in which it was situated, it was held that the tru.st 
to keep the vault in repair was void and the residuary trust was void so far as 
it related to keeping the tomb in repair and the £500, less so much as would 
have provided sufficient income to keep .the tomb in repair, was applied to the 
repairs of the churchyard (/fe Vaughan, Vaughan v. (1886), 33 Ch. U- 

187). Even without the statute such a gift might have been good as a charitable 
gift {Ee Manser, A.-G. v. Lucas, [1905] 1 Ch. D. 68 ; Re Eardoe, McLaughlin 
v. A.-G., [1906] 2 Ch. 184). Where a bequest was to pay £2,000 to the vicar 
of M. to be used at his discretion for the purposes of restoring, altering, 
enlarging, and improving the church parsonage house and school, it was held 
that the bequest was valid to the extent of the restoring etc. the church, and 
such other of the objects as were already in mortmain, and that such of the 
objects as were within the Gifts for Churches Act, 1803 (43 Geo. 3,^c. 108), 
were payable out of the impure personalty to the full extent of £500 {Champney 
V. jDavv (1879), 1 1 Ch. D. 949) ; but see now Mortmain and Charitable Uses Act, 
1891 (M & 55 Viet. c. 73), s. 7, and title Charities, Vol. IV., p. 136, note (/). 

(p) Gifts for Churches Act, 1811 (51 Geo. 3, c. 115). The power of a lord or 
the manor under this Act is restricted by the Commons Act, 1899 (62 & 03 
Viet. c. 30), s. 22, Sched. I. 

(?) No glebe above fifty acres in extent can be augmented by such a 
the extent of more than one acre (Gifts to Churches Act, 1803 (43 Geo. 3, c. 108)^ 
6. 3), 
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no such directions, in accordance with the directions nf (ho 
and ordinary and with the consent of the incuuVrent(r). ' ‘ 

1430. All bodies politic, corporate, or collegiate, or coriwrations 
sole or aggregate, tenants for life or in tail cuard ■m.rr f; ../ 
commiitees, executors or administrators («’), or commissioners'^ m 
other persons having the control, care, or mana~roT’anv 
hospitals, schools, charitable foundations, or other public institif 
tionsjft), may effectually contract for the sale of and convey for full 

mrtSin eresLY to copyholds, so as to hind all 

parties mteiested, to the commissioners appointed under the Church 
Building Acts, now the Ecclesiastical Commissioners, for the pur- 
Ch nl Y' ■ churches or chapels (r), or for enlarging any church- 

by sal r: grouL «/), m. 

aLs fl t he exceeding live 

or the TorilY^) ® ‘''® « 0 "seut of the Treasury) 

l ann! t ^ ^-''easury, or the Chancellor of the Euchy of 

nohtl of fire Duchy of Cornwall, or any body 

msivir’ °‘P0iate, or collegiate, or corporation, aggregate or sole 

^uifdinrofT^ Irurlding or buildings, or site or sites, sufficient for the 

or anmoai fL ‘I' olrorchyard and access 

land7or thn o, 1*^°’ '"'"t Iroo^e, garden, and appurtenances, or 

dence of ant exceeding ten acres, for the resi- 

mav erani H P®‘’®0“ serving such church or chapel (/), and 

belracinn fn?h^®‘’ ® “laterials from the estates 

eionging to them for the purpose of such building (g). 

PaS; I*"® commissioners cannot agree on the price to he Con.pulsor.v 

umppoH f u Ai purposes of church huilding, they may 

Saymelt nf r '>y i''0 ('0, and on 

lands ('/■'I Aff amount so settled may enter into possession of the 

convfivnn T expiration of five years from the transfer or 

providpd becomes absolute(/-), 

virtuft nf Ti w conveyance is justified by the provisions by 

the ^ made (/}. I’or the purpose of providing 

advanpA m ^ site the commissioners have power to 

Becui-ifv parish had power to raise moneys on the 

y the church rates (/«), but this latter power has been 


«) Church n.nir natural guardian; see note (/i), p. Vlb, post 


/) S 0 & 2 Viet. c. io^). 

W Church -^5). s. 3a. 

W Church 3. c. 134), s. 20. 

lO !bid., 8. 43 treo. 3, e. 45), ss. 40 — 10. 

N Church nl (1867). L. E, 3 Eq. 436. 

Moh Building Act, 1818 (58 Geo. 3, c. 45), es. 54, 55. 
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rendered inoperative since 1860 by the abolition of compulsory 
church rates (»). 

1432. Any person or body corporate (o) having in his or their 
own right any estate or interest in possession, reversion, or contin- 
gency of or in any lands, tithes, or other heriditaments (p), or any 
property in any personal estate whatsoever ( 5 ), may by deed 
enrolled in the case of lands, or without any deed in the case of 
personal estate, or by will, give to and vest in the Ecclesiastical 
Commissioners all or any part thereof for the endowment (r) or 
augmentation of ministers or perpetual curates appointed to serve 
districts where the provision for public worship and for pastoral 
superintendence is insufiScient for the spiritual wants of the 
inhabitants, or for or towards providing any church or chapel for 
such district, and to be applied for such purpose according to the 
directions of the donor, or when no such directions are given, then in 
accordance with directions framed by the Ecclesiastical Commis- 
sioners, with the consent of the bishop of the diocese, and approved 
by His Majesty in Council (s). 


Enlargement 
of church- 
yards. 


1433. For the purpose of providing for the enlargement of 
churchyards or burial grounds, limited owners may utilise all the 
facilities to for conveyance given by the School Sites Acts to persons 
desirous of providing lands for schools (a), and may on any such 
gift reserve the exclusive right in perpetuity of burial and of 
placing monuments and gravestones in one-sixth of the land given 


(/<) Compulsory Chui’ch Rate Abolition Act, 1800 (31 & 32 Viet. c. 109). 
Accordingly the Church Building Acts, 1818 (58 Geo. 3, c. 45), 1819 (59 Geo. 3, 
c. 1341, and 1822 (3 Geo. 4, c. 72), are repealed by the Statute Law Revision Act, 
1873 (30 & 37 Viet. c. 91), so far as they provide for enforcing any rate. 

(0) Including any ecclesiastical or collegiate corporation, aggregate or sole 
(New Parishes Act, 1850 (19 & 20 Viet. c. 104), s. 4). 

( /») New Parishes Act, 1843 (0 & 7 Viet. c. 37), s. 22 ; District Church Tithes 
Act, 1805 (28 & 29 Viet. c. 42), s. 7. 

(7I New Parishes Act, 1844 (7 & 8 Viet. c. 94), s. 7. 

(r) These })rovisions extend to the giving of tithes or the giving of 1^°^ 
or personal estate for the purchase of tithes with the view of annexing such 
tithes to a district church (District Church Tithes Act, 1805 (28 & 29 Viet. c. 42), 
s. 7). 

(9) A gift by will for such a purpose is valid although at the death of the 
testator no district had been formed [Baldwin v. Baldwin (No. 2) (1850), 2- 
Beav. 419). 

(0 The Schools Sites Acts, 1841 (4 & 5 Viet. c. 38). 1844 (7 & 8 Viet. c. 37). 
1849 (12 & 13 Viet. c. 49), 1851 (14 & 15 Viet. c. 24), and 1852 (15 & 16 Vict. c. 49), 
provide facilities to limited owners for providing sites for schools, subject to a 
reverter on the land ceasing to be used for the purposes in the Acts mentions, 
and to ascertain what this purpose is the terms of tne grant of the land are to be 
looked at (A.-G. v. Shadwell^ [1910] 1 Ch. 92), and a reverter will take place u 
the land has ceased to be used for that purpose even though it is stiR 
other purposes within the Acts, but not within the purpose of the grant [ioid.]. 
Any number of sites may be conveyed, provided that not more than one acre w 
conveyed in anv one parish or ecclesiastical district (Schools Sites Acts, lo4 
(4 & 5 Vict. c. 38), s. 9, 1849 (12 & 13 Vict. c. 49), s. 3, and 1851 (14 & 15 Vict. 
c. 24). The School Sites Act, 1849 (12 & 13 Vict. c. 49), s. 5, also enables aa 
absolute owner to vest any quantity of land in a corporation in trust for tbe 
purposes of the Acts. As to the Schools Sites Acts, see further title EouaiTloN. 

(«) Consecration of Churchyards Act, 1807 (30 & 31 Vict. c. 133), s. 4. 
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subject to the junschctiou of the ordinary as to tlie inscriptions ^rcr. 2. 

thereon (£>). -n t 

’ Property 

1434 . Any person entitled in fee simple, fee tail, or for life to any 

manor or lands, and having the beneficial interest therein and ^/^stic^i'i 

being in possession (r), and any corporation, ecclesiastical or lay 

sole or aggregate, and any officers, justices of the peace, trustees or 'jy 

commissioners holding land for public, ecclesiastical, parocliial 

charitable, or other purposes (d), may grant or enfrancliise, by way 

of pft or sa e or exchange {e\ any quantity, not exceeding one acre, 

of land not being part of a demesne attached to a mansion-house as 

a site for a church, chapel, or other place of worship, or for the 

residence of a minister officiating in a place of worship within one 

mile of such site, or for a burial place (,/'). or any number of sucii 

Slates, provided each site does not exceed one acre, and that when 

the person conveying is seised only for life the concurrence of the 

peison next entitled (r/), if he be legally competent, or if such 

person be a minor, married woman, or lunatic, the concurrence of 

the guardian (/i), husband, or committee is required; that when an 

ecclesiastical corporation sole below the dignity of a bishop conveys, 

the concurrence of the bishop of the diocese is required ; that when 

a municipal corporation conveys, the consent of the Treasury is 

required ; that when parochial property is conveyed, the concurrence 

of the ratepayers and owners of property in the parish (?), of the 

Local Government Board, and of the guardians of the poor is 

lequired ; and that when charitable property is conveyed, the 

wnsent of the Charity Commissioners is required. 'Where* a grant 

18 made of real estate to the Ecclesiastical Commissioners or to the 

Governors of Queen Anne’s Bounty, pursuant to any of the foregoing 

piovisions, there is power to accept the grant (/.). In many cases 

{h) Consecration of Churchyards Act, 1867 (30 & 31 Viet. c. 133), ss. », 10, 
amended by Consecration of Churchyards Act, 1868 (31 & 32 Viet. c. 47). .Vs 
442 528 further title Burial and Cremation, Vol. III., pp. 413, 441, 

(c) Places of AVorship Sites Act. 1873 (36 & 37 Viet. c. 50). s. 1. 

M A Sites Amendment Act, 1882 (45 & 46 Viet. c. 21), s. 1. 

Tni j powers of sale or exchange of n tenant for life under the Settled 

title Real Property and Chattels Real, 
tit)/ y.^^^be land ceasing to bo used for the purpose, it is to revert (Places of 

t&u\l ] Ik ^ psi’son entitled to the immediate remainder is unborn or unascer- 
rem ’ <1 ^^i^t may be made, with the concurrence of the person entitled in 

ainder expectant, on the estate of such unborn or unascertained person 

M A f V ^^^bip Sites Amendment Act, 1882 (45 & 46 \ict. c. 21), s. 2). 
son lather who is tenant for life can, as guardian by nature of his infant 
(]Ia behalf if the son is entitled to the inheriUnce in remainder 

C (diarjiiis) and Ecclesiastical Commissioners (1876), 2 Ch. D. 

c. 73). The express 

to the parish meeting to give consent on behalf of the owners and 
Poor Schools Sites Acts and Acts relating to the relief of the 

ennoo T naako it doubtful whether the narish meeting could give such 

consent under this Act. * 


Act, I860 (28 & 29 Viet, c 
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statutory forms of grant which may be adopted are provided and 
are, when adopted, given statutory force (/). A conveyance made in 
the form prescribed by the Church Building Act, 182*2 (m), does not 
1 ‘equire to be enrolled and is free from stamp duty (?i). 

1435 . A body of church trustees may be appointed in any parish 
for the purpose of accepting and holding any contributions which 
may be given to them for ecclesiastical purposes in the parish [n), 
and in any parish or extra-parochial place where the churches and 
chapels are inadequate for the accommodation of one-fourth of the 
parishioners, and twelve householders certify this to the bishop, and 
that they desire to build or purchase a church or chapel out of 
subscriptions, and to provide out of pew rents for the stipend of the 
minister and other expenses, such church or chapel may, with the 
approval of the bishop, be built (o) and vested in three life trustees 
to be elected by persons sul)scribing not less than each(p). 
Ihe Ecclesiastical Commissioners may, with the consent of the 
majority of the subscribers having the right to elect, and of the 
patron and incumbent, make any such church or chapel a district 
church or chapel iq), and after forty years it must become a district 
church if the ^wish has been divided, or a parochial chapel if no 
division is made (r). 

1436 . "W here a new parish is created under the New Parishes 
Acts the freehold of the site of the church and churchyard, 
burial ground and vaults belonging thereto, with the rights, 
members, and appurtenances thereof, and the house of residence 
and all endowments belonging to or held for the exclusive benefit of 
the incumbent, vest on the creation of the parish in the incumbent 
and his successors in right of such incumbency, provided that 
where the church or churchyard is by any local Act of Parliament 
vested in any vestry, the consent of such vestry has been given (s). 

1437 - Various provisions have been made for the augmentation of 
endowments and for securing endowments for the support of the 
minister and the repair of the church or chapel of an ecclesiastical 
district, new parish, or district parish, either by providing (1) a 


{1) Church Building Act, 1818 (58 Geo. 3, c. 45), s. 37, repealed Statute 

Law Revision Act, 1873 (36 & 37 Viet. c. 91) ; Queen Annes Bounty 

Act, 1838 (1 & 2 Viet. c. 20). s. 20; Church Building Act, 1838 (1 & ^ 

Vict. c. 107), s. 6; Places of Worship Sites Act, 1873 (36 & 37 Viet. c. 50), 
6« 4« 


(m) Church Building Act, 1822 (3 Geo. 4, c. 72), s. 2. 

(}}) T>. 474 /mifi 



(5) Ihid., 6. 16. 

(r) Ibid., 8. 17. 

{«) New Parishes Act, 1856 (19 & 20 Vict. c. 104), s. 10. Where under a 
local Act a new church was made the parish church, and the old parish church 
was converted into a “parish chapel,” and the adjacent part of the parish into 
a new district, this section did not operate to vest the old churchyard in th® 

incumbent of the new district {Champneys v. Arroiv&mith (1867), L* R* ^ 
t. P. 107 Ex. Ch.). 
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parsonage house and glebe ; (2) tithes ; (:l) pew rents ; (4) fees ; 
or (5) income from investments or from the fund of the Ecclesias- 
tical Commissionei s, and such provision may he made either by 
transference of property or riglits from the endowments of the 
mother church or by the creation of new endowments. 

Any owner or proprietor of any impropriation or tithes, or rent- 
charge in lieu of tithes (a), in any parish or chapelry may, without 
any licence in mortmain, annex the same to the parsonage or 
vicarage of the church or chapel where they arise {b), and the 
incumbent of any benefice, the income of which does not amount to 
a clear £100, may, without licence, accept or purchase lands, tithes, 
or other hereditaments (c). 

Any ecclesiastical corporation (d), or college, or hospital (c) may, 
out of any rectory impropriate or portion of tithes, or other here- 
ditaments, reserve and grant a rent by way of augmentation to any 
incumbent of any church or chapel in any parish in which such 
rent arises, or of which the grantors are patrons (d), provided that 
the income of the benefice does not before augmentation exceed 
£300, nor after augmentation exceed £350 without counting surplice 
fees {/). 

The incumbent of any benefice, with the consents of the ordinary 
and patron, may annex any land or tithe to which he is entitled in 
right of his benefice to any church or chapel within the parish, 
district, or place in which such land or tithe is situated or arises (y), 
and may charge his benefice with the payment of any annual sum, to 
be paid quarterly or half-yearly to the incumbent of any chapel of 
ease, parochial chapel, or district church or chapel within the 
original limits of his rectory or vicarage {h), provided that no sucii 
charge can be made in favour of a chapel of ease which is to become 
the church of a distinct parish after the existing incumbency of the 
mother church (i). 

The Ecclesiastical Commissioners may, in cases where they do 
not deem it expedient to divide a parish for ecclesiastical purposes, 
allot a portion of the endowment not exceeding one half to the 
incumbent of or person serving a chapel within the parish in which 
the celebration of marriage has been authorised by the bishop {k). 

A chapelry served byachapel-of-ease may be made into a distinct 
and separate parish by the bishop, with the consents of the incum- 
bent and patron, if the bishop is satisfied that some person will 
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it} Commissioners Act, 1850 (IB & 14 Viet. c. 94), s. 2B. 

Stat. (1605) 17 Car. 2, c. 3, s. 7. This statute was repealed by the 
Fluiulities Act, 1838 (1 & 2 Viet. c. 106), s. 15 ; but ss. 7 and 8 were revived 
by the Now Parishes Act, 1843 (6 & 7 Viet. c. 37), s. 25. 

W Stat. (J665N I- 2. c. 3. 8. 8. 

lull / (1677) 29 Cur. 2, c. 8, extended by Augmentation of Benefices A.ct, 

1 (1 & 2 Will. 4, c. 45); Augmentation of Benefices Act, 1854 (17 18 Viet, 

c- 84) ; and by the District Church Tithes Act, 1865 (28 & 29 Viet. c. 42). 
l«) Augmentation of Benefices Act, 1831 (1 & 2 Will. 4, c. 45)^ s. 3. 

(/) /6id., 8. 16. 

8*20; and Augmentation of 13cnofices Act, 185*1 (17 & 18 Viet, 
c- 84), 89 . 2, 3. 

(A) Augmentation of Benefices Act, 1831 (1 & 2 Will. 4, c. 45), e. 21. 

(;) nui., 8. 22 . ^ 

(fr) Church Building Act, 1822 (3 Geo. 4, c. 72), s. 22. 
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ment by 
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Apportion- 
ment by 
Court of 
Chancery. 


endow the chapel with a competent stipend for the minister©. 

Leiore the bishop can grant the patronage of a privately built 

church to the donor an endowment certified to be worth il, 000 must 
be provided (m). 


On the formation of a distinct and separate parish (n), but not on 
a division only into district parishes (o), the endowment of the 
divided parish and any charges on it (p) may be apportioned with- 

T situation ((/) by scheme on the recommendation 
of the Ecclesiastical Commissioners. 

^^heie a distinct and separate parish or a district parish or a 

district chapelry is formed out of any parish or extra-parochial 

place a Court of Chancery may apportion any gifts, devises, or 

bequests given for the use of such parish or place, and any charges 
thereon (r). ® 


Furthei provisions for the endowments of benefices and their 
augmentation are made by the Governors of Queen Anne’s Bounty© 

and by the Ecclesiastical Commissioners (Q, and by the assignment 
of fees (a) or of pew rents (b). 


(ii.) Consecratton of Churches and Churchfards, 

Mnsemtion f which has been dedicated to God or to the service 

or (jod may be stamped with an ecclesiastical character in a real 
sense by an act recognised by the law, which is called an act of 
consecration, and when real estate has thus been legally consecrated 
it will retain the ecclesiastical character thus bestowed upon it, 
whoever may be the actual owner and whatever may be the nature 
0 his tenure (c). Consecration is effected by the decree of a 
competent ecclesiastical court. The act or sentence of consecration 
signed by the bishop setting aside land or buildings in sacros vms 
IS what constitutes the legal act of consecration, and the effect of 
such act IS that the property consecrated is separated for ever 
lom the common uses of mankind (d), and is set apart solely for 

sacred puiposes for all time or until the decree has been set aside 
by the like authority (e). 


Airis^ iT2 
(") /St >'• 

[fi) /«7^ 9 (59 Geo. 3, c. 134), s. 8. 

W Church Building Act, 1845 (8 & 9 Viet. c. 70), s. 22. 

,5} See p. 781,po5i. 

% See pp. 774, 7S3, j^ost. 

See p. 778, post. 

6) See p, 786, post. 

clinrf *1- and dedicated to sacred purposes, Dotting 

nRrQ\ r irfn can divest it of its sacred character (Ii. v. Tvnss 

(1869), L. R. 4 Q. B. 407, 412). ^ 

399,0. A. Tinder the Church 
vest “ nf TY 1 ^ If l^^nds taken under that section are to 

the Act for^e^^ declared in the sentence of consecration ” for the purposes of 

(e) Wood V. Headingley-cum-Buriey Burial Board, [1892] 1 Q. B. 713, 725. 
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1439. A church or chapel may be erected before consecration of 
the ground, and may with the consent of the bishop be used for 
divine service and the administration of sacraments, but it does not 
thereby become a church in the eye of the hi\v(/). For this 
consecration is essential, and in order that the dedication may be 
certain, it is always re(|uired that the freehold of the ground on 
which the church is to be erected shall have been secured (r/). This 
having been done, and the conveyance of the land having been 
effectively executed in the form appropriate in the particular 
circumstances so as to vest the land in the incumbent or in the 
Ecclesiastical Commissioners, or in some corporation or persons as 
trustees as the case maybe(/<), a petition is presented to the 
bishop (i) reciting the conveyance and requesting him to separate 
the land or land and buildings from all profane and common uses 
and to dedicate the same to God and divine worship, and to conse- 
crate it for the celebration of divine offices therein, or for such other 
ecclesiastical purposes as are desired according to the doctrine and 
discipline of the Church of England (/.'). 

1440. Thereupon the bishop, with such religious ceremonial as he 
thinks fit, proceeds to consecrate the land or laud and buildings, and 
to declare by sentence { 1 ) that he thereby separates and sets them 
apart from all profane and common uses whatsoever, and dedicates 
them to the service of Almighty God for the performance of divine 
offices therein according to the liturgy and usages of the Church of 
England as by law established, and consecrates tiiem for the use 


The act of consecration is effective notwithstanding that a sitatutory provision 
requiring the sanction of a Secretary of State to the allocution of the land to bo 
consecrated has not been complied with (iri7/tn/»3 v. Briton Fti-ry Burial Boanl, 
[1905] 2 K. B. 565). No further act of consecration is reqtured where the 
church is rebuilt on the same foundations {Barker v. Learh (ISOU). L. R. 1 B. 
1112); but where an extension of the chancel is budt on unconsccratcd ground, 
it must be consecrated {Be Bt. BarnabaSt Ktusiuyton (1909), 25 T. L. R. 571). 

(/) See p. 719, ante. 

ig) The ancient manner of founding churches was that on the foipulers 
applying to the bishop and receiving his licence the bishop or his commissioners 
set up a cross and set forth the ground where the church was to be built, and 
when the church was finished and endowed the bishop consecrated it, hut before 
consecrating it the bishop was bound to ascertain that a competent end(»winent 
bad been provided, which provision was commonly made by an allotment of 
manse and glebe by the lord of the manor, who thereby became patron of the 
church (Burn, Ecclesiastical Law, Vol. I., p. 324). Whether the sixteenth 
cimou of the Council of London. 1102 a.d., “ no ecclesia sacratur donee pro\’i- 
diantur necessaria et presbytero et ecclesia?,” ever became binding as part of the 
canon law of the Church of England or not, it provided a rule wliich has in the 
main been adhered to {lie St. Mari/, Bisbopstoke (1909), 26 T. L. R. 66). 

(A) For fonns of conveyance appropriate for the purpose, see Lucyclopa?dia 

of Forms, Vol. III., pp. 604— 617. ^ r , ttt 

'0 For forms of petition, see Encyclopredia of Forms, Vol. III., PP* <13 <16. 

k) The fees to be paid on the consecration of churches, chapels, cemeteries, 
and burial grounds are pre.scribed in Tables of Fees, settled from time to time, 
pursuant to the Ecclesiastical Fees Act, 1S67 (30 & 31 Viet. c. 135), by the two 
archbishops and their vicars-general and the Lord Chancellor with the consent 
of the Treasury, ^ 

(0 For forms of sentences on consecration, see Encyclopiedia of Forms, A ol. 
III.; pp. 717—719. Where an addition to a churchyard is consecrated under 
the Consecration of Churchyards Act, 1867 (30 & 31 Viet. c. 133), the statutoiy 
fomi set out in s. o of that Act should be used ; a gift for the 2)Lirposes of that 
Act is exempt from stamp duty {ibid., s. 6). 
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_ CT. intended, and openly and publicly pronounces decrees and declares 

same to be so separated, dedicated and consecrated, and that 
siastical in ' ought to remain so for ever, saving, in the case of a chapel of 

its Nature, ivf’ '‘‘'o reserved in favour of the motlier church. 

— When a church is consecrated and is to be vested in trustees, the 

sentence itself describes the site and declares that it is vested in 
the trustees and their successors as the trustees of such church (m). 

Jesting of 1441. The churchyard, when dedicated and consecrated, is 

regarded as the soil of the church (n), and the freehold is in the 
rector (o), the fee being in abeyance and the freehold being vested 
in him for the use of the soil by the parishioners for the purpose of 
their burial therein (;>), the management being vested on their 
behalf in the incumbent and churchwardens, who have a discretion 
as to the part of the churchyard in which any burial shall take 
place, any alleged custom to_ the contrary being bad(7). Where 
the rector is a layman the enjoyment of the property so far as it 
can be exeicised by a layman belongs to him as owner of the free- 
hold, but the vicar or perpetual curate has such possession as is 
necessary for the performance of his sacred duties (r). 


Effect of 
decree of 
consecration. 


(iii.) Effect of Consecration. 

1442. As has been already stated, the effect of the decree or 
sentence of consecration is in itself to vest the property covered by 
it in the person in whom the fee is, subject to a limitation in sacros 
w.s'«s, and when the site of a church has been conveyed to the 
Ecclesiastical Commissioners under the Church Building Acts, not 
only does the site which is covered by the consecration thereupon 
vest in the incumbent by virtue of the statute (s), but even a portion 

{m) a church or chapel is built by subscribers under the Church Building 

Act, 1824 (5 Geo. 4, c. 103), and is to be vested in trustees elected by them, the 

sentence of consecration declares the land, ground, and site to be vested in them 

ami their successors for ever by such name and style as is therein specified 
{ihid., s. ]4). ^ ^ 

(n) Stat. (1306-7) 35 Edw. 1, stat. 2. 

(o) By his induction into his living he has full and entire possession of it and 
can maintain an action of trespass in respect of it {Beckwith v. Harding (1818), 1 
i>. ^ Aid. o08 ; B ijistanleyv. North Manchester Overseers, [19101 A. C. 7 ; Maidman 
V iWpas {\~i9i), 1 Hag. Con. 205 ; Ex parte Blackmore (1830), 1 B. & Ad. 122; 
>^t-Oabriel, kenchurch Street [Rector etc.) v. City ofLondcm Real Property Co..[1896] 

Bokial AXD Ceemation, Vol. IV., pp. -113-^15. 

(/»)1 he inhabitants of the parish have a general right of sepulture in the 
churchyard which may be enforced by mandamus (R. v. Coleridge (1819), 
U. & Aid. 806). Originally the land was the property of some lay person 
which, when the rectory was formed, was dedicated to the church and conveyed 

the freehold was vested in the rector, and he was 
entitled to the land, including the grass herbage and everything else, as fully as 
e OTginal owner had been, but as the land had been set apart by consecration 
or he church and churchyard, his right was proportionably diminished because 
e could not desecrate it or use it for any purpose which was inconsistent with 
Its use as a graveyard (Greenslade v. Darby (1868), L. R. 3 Q. B. 421). 

[r) jj 'ihstanltyy. North Manchester Overseers^ supra, A lay rector can maintain 
an action of trespass (Rfl^fen v. (1889), 41 Ch. D. *507), but when a lay 
or applied as a parishioner for a mandatory injunction to compel the incuni' 

V * -1^ . a churchvaid path, it was refused on the 

rendered nugatory by a faculty {ibid.). 

(fi) Church Building Act, 1845 (8 & 9 Viet. c. 70), s. 13. 
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of the site which is is not consecrated vests as part of the sitG(/). 
When the fabric of the church has thus become devoted in sacros 
it cannot ever he used as a habitation for man («), nor has a 
judge any power to sanction the use of itforsecular purposes (/h, and 
no alteration or addition can he made to it without a faculty (r). 

1443. A church or churchyard when consecrated ceases to he tiie 
property of the donor, who. by dedicating his property to God, 
voluntarily sacrifices it for the attainment of sacred oiijects (d). 
Thenceforth it may he possible to autiiorise by faculty the use of a 
portion of the consecrated ground for purposes which do not alienate 
it completely from sacred uses and are advantageous to persons 
using the church (e), or to the parishioners {/), or to the public (//), 
or to a private person without any detriment to the parishioners (//) ; 
but it is not possible to alienate it completely from sacred uses and 
to appropriate it to secular uses without the authority of an Act of 
Parliament (0. When such an appropriation to secular uses takes 
place by virtue of an Act of Parliament, the value of the property 
taken is not to be estimated on the basis of, but independently of (A), 
that irrevocable appropriation which has been withdrawn. 


1444. The effect of consecration is to subject the land consecrated 
to the ordinary, who thenceforth has jurisdiction to see that in the 
consecrated ground the laws of the Church are observed and in 
particular to see that in consecrated places of burial all conditions 
which the laws of the Church require in relation to the bodies of 
persons buried there are observed. This jurisdiction is not confined 
to occasions when it is necessary to remove a body, but extends to all 
such acts as are necessary in the interests of justice or of the decent 
and respectful treatment of the dead, and is not affected l)y the 


(<) Plumstead District Bo<trd of HorA-i v. Ecclesiasfica! Commissiuners for 
England, [1891] 2 Q. B. 801. 

(a) Wright v. Ingle (1885), IG Q. B. I). 879, :391, 399. C. A. 

(t) Campbell v. Paddington Parishioners (1852), 2 Bob. Eccl. 558 ; II. v. Twiss 
(1869), L. R. 4 Q. B. 407, 413. 

(c) Hutchins V. Denziloe (1792), 1 Hag. Con. 170; Lee v. JIuwtrey, [1898] 
P. 63. An additional building in order to be regarded as an enlargement of a 
consecrated church must serve directly or indirectly that which is the primary 
purpose of a church, namely, public worship, and it will not suffice to make it 
an enlargement that it serves purposes, which are lawful in a church but could 
equallj' well be carried out elsewhere [London County Council v. Dundas, [1904] 
P. 1). See also St. Margaret's, Lothbury [Rector and Churchwardens) v. London 
County Council, [1909] P. 310. 

(d) Ililcoat V. Canterbury and Yorh (.^rcAtisAops) (1850), 10 C. B. 327, 347. 

(e) St. Nicholas, Leicester (Ufear) v. Langton, [1899] P. 19; St. Botolph 
Without, Ahigate [Vicar etc.) v. Parishioners of Same, [1892] P. IGl. 

(/) Re St. Benet Sherehog (1892), cited [1893] P. 66, n. ^ v. > 

[(/) Re St. Nicholas Cole Abbey, [1893] P. 58 ; Lee v. Hawtrey, [1898] P. 63; 
Re St. John the Baptist, Cardiff, [1898] P. 155; Re Bideford Parish, Lx parte 
Rtdeford [Rector etc.), [1900] P. 314. 

'0 See p. 542, ante. 

(i) Harper v. Forbes (1859), 5 Jur. (n. s.) 275. 

ik) Re City and South London Railway and St. Mary Woolnoth and SI. Mary 
i^oolchurch Haw, [1903] 2 K. B. 728, C. A. ; affirmed, sub nom. City and South 
London Railway \. St. Man/ Woolnoth and St. Mary WooPhurch Haw [Cnited 
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In Peel parishes and districts (h) and in other new parishes 
formed by scheme and Order in Council the inhabitants are released 

i“/ “otl'er church, and are subjected 

instead to a liability to repair the new church or chapel (i). 


Chiu'ch- 
wardcn.s’ 
to repair. 


Chuvcli- 
wardens’ 
power to 
borrow. 


1449. It IS the duty of the churchwardens to take care and 
duty provide Oiat the churches be well and sufficiently repaired and so kept 
and niamtained, that the windows be well glazed, and that the 
floors be kept paved plain and even (./ ), and also that the church- 
}ards be well and sufficiently repaired, found and maintained with 
rails and pales at their charges unto whom by law the same 
appertaineth (k) ; and it is the duty of every dean and chapter, arch- 
deacon and others having authority to hold ecclesiastical visitations, 
0 sui\ey the chuiches within their jurisdiction once in every three 
years (/) and to report any want of repair there found to the bishop. 

ihe churchwardens of any parish may, with the consent of the 
vestry, bishop, and incumbent, borrow on the security of tlie rates (ml 
an j Vith the consent of tiie Ecclesiastical Commissioners, on the 
secuii 3 of suiplus j)ew rents (h), the money necessary for repairs 
0 any chiu'ch (o) or chapel, but, the provisions as to the recovery of 
rates in the Church Building Acts having been repealed (p), the 
secunt} of theiates is confined to such liability of individual persons 
to i)ay the voluntary rate as in fact results from the nature of the 
transaction in connection with which the rate is made; and when a 
contract IS made by the vestry of a parish it does not necessarily 
lollow that the churchwardens are liable on it (q). 


Alterations, 


(v.) Alterations a)id Extensions, 

1450. When a church, churchyard or chapel has been consecrated 
It IS not lawful for any person other than the ordinary to make any 

X m any fittings or ornaments Appertaining to it, 

hout a fficulty for the purpose (a). The consent of the vestry is 
not essential, but is generally required before such a faculty is 


/i) bee p. 44S, ante. 

isil tl’olu. 1 ; New Parishes Act, 

thiV duty IS to take all reasonable steps to provide funds for 
but as thpv p-i? ’ * necessary, inviting the parish in vestry to levy a church rate, 
obliwflfinn^Ti any longer enforce payment of this rate there is no legal 
f’annn «' beyoiid the Efflount which they receive. 

(/) Canon S^e"' Burial and CREitAXioN, Yol. in.,pp. 411, 412. 

c Tf 3. c- 45). s. 14. and 1819 (59 Geo. 3. 

authnn^v m'pc exercised in ezact accordance with the 

(iA Phnfv, tf*i/«w(C/iarc/iwar(/e^^)(1876), 1 App. Cas.eil. 

Y ? I } (59 Geo. 3, c. VM\ s. 27. 

386 ■ chancel {Eipj.in y. liasiin (1869), L. E. 2 A. E. 

386 (1870), L. R. 3 P. C. 444 ; AsLley^. Adams (1871). 

purpose could ho h * f Geo. 4-, c. 36, under which money for the 

been rpu I d fi'om the Publio Y’^orks Loan (’nmmissi' mers, has 

I sSnt» the Public V, orks Loans Act, 1875 (88 & 39 Viet. c. 89), s. 57. 

) V T., , Revision Act, 1873 (36 & 37 YTct c 9n 

(?) Atcnciv. Aams(1904), 69 J. P. 41, C.A. '' ‘ 

Coi'rt has no jurisdiction to direct 

court may yrant a church which have been improperly altered, the 

mt inaj grant an interim injunction to restrain further alterations pending an 



735 


Part VL— Property of the Ciiurcu of Exgland. 

granted (h), especially in relation to alterations affectin^^ the 
architecture of the church or tlie convenience of the public*; and 
where a proposed alteration will alfect the comfort and convenience 
of those Vi’ho attend the church, the opinion of tlie majority of the 

parishioners who are members of the Church of England' may be 

taken into account (c*), even though it ditlers from a resolution of 
the vestry, including, as the vestry may, persons who do not regularly 
attend the church (d). 

(vi.) I'ltiiiitjs and Decorations. 

1451. It is the duty of the churchwardens to provide, at the 

charge of the parish, in every church or chapel, or to see that pro- 
vision is made for, all the fittings which are required for the due 
administration of divine worship and of the sacraments of tlie 
Church, including, besides those already mentioned (c), a fair linen 
cloth at the time of ministration, a table of the Ten Cummand- 
ments (/), a convenient seat for the minister to read service in ( /'), 
a comely and decent pulpit for the preaching of God's Word (-/)’ 
and a book for recording the names and licences of strangers who 
preach in the church (/O ; also a strong chest for alms, having 
three keys, set and fastened in the most convenient place (/). 

application for a faculty to restore {CardimiU v. 4 DeG. F. A; J. 

117). Where a faculty was granted fora vault under a church to bo entered 
from uncoiisecrated ground, it was made a condition that the ground round tlie 
entrance should be consei-rated so as to bring it under the jurisdiction of the 
ordinary (Riujij v. /unymiY/ (18GS). 37 L. J. (eccl.) 13, F. C.). 

(ft) See p. 4o4, ante. In the case of St. Margaret’s, Westminster, wliich is the 
national church for the use of the House of Commons, the consent of the speaker 
was required {Ih St. Martjaret's, Westminater, [19()o] P. 2S<)). 

fc) Tottenham [Vknr) v. Venn (1S74), L. K. 4 A. & E. 2J1. 

[d) The weight ta be attached to this consideration has been much diminished 

by the transfer from the vestry by the Local Government Act, 1394 (oii A dl 
Viet. c. 73), and the Lomion Government Act, 1809 (G2 A: G3 Viet. c. 14), of the 
powers, duties, and liabilities of the vestry except so far as relates to the atfairs 
of the church or to ecclesiastical charities, which has resulted in the vestry 
called together for ecclesiastical purposes being more likely to express the 
wishes of the parishioners who are members of the Church of England. The 
alteration of a churchyard pursuant to a faculty granted for that jmrposo and 
the gi’anting of faculties enabling a portion to be used for secular jiurposes have 
been considered in the article on Burial (see title Burial and Cremation, 
Vol. III., pp. 41 423, 4.'4). In that article also will bo found full details as 

to the closing of churchyards (pp. 412, 423, 424, o2o— o3G), uud the provision 
of sulistituted or additional burial grounds under the liuriul Acts (pp. 44o — 
o05), Chuicb Building AcU (pp. 4d(> — 441), Consecration of Churchyards Acts 
(pp. 441. 412), Gilts for Churches Acts (pp. 434, 433), New Parishes Acts 
{p. 441), Places of Worship Sites Acts (pp. 442 — 444), Trustee Appointment Acts 
(pp. 444), Cemeteries Clauses Acts ^pp. ol4 — o23). and Public Health (Inter- 
ineiits) Act (pp. 506 — 512), and the enactments as to the rights and obligations 
01 incumbents to perform burial services and to receive fees when such closing 
or now provLion takes place (pp. 449, 472, 480, 481, 510, 522, 5G9). 

(e) See p. 471, ante. 

(y) Canon 82. Where it was impossible to place the table of the Ten 
vonunandments in the East end witliout removing monuments there, a faculty 
was granted, allowing these to be placed in the West end where they could bo 
most conveniently seen (lit St. Giles, Cripplemte (1901), 17 T. L. E. G72). 

{g) Canon 83. 

(ft) Canon 52. 

(i) Canon 84. Where a prisoner was indicted for breaking into a church aud 
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In addition to these canonical requirements, it is necessary for the 
churcmvarclens to provide a chalice or communion cup, with one or 
^ more flagons and a bier for the dead (/). Register books for 
j. marriages, and burials according to the rites of the 

England must be kept by the rector, vicar, curate, or 
omciating minister of every parish or chapelry (m), the books being 
supplied by His Majesty’s printer at the expense of the parish (m). 
In addition to the above-mentioned necessary fittings, it is usual 
and peimissible for the incumbent and churchwardens, or other 
persons with the consent of the ordinary, to provide seats, either 
mo\able or fixed, and hassocks for the use of persons attending 
seivice,^ an organ, a clock, church bells, and other fittings or 
decorations for the purposes of use or ornament which are not for- 
bidden by law. In so far as such fittings and decorations are 
ornaments of the church within the meaning of the rubric, they 
must either come within the express terms of the rubric or be 
consistent with and subsidiary to the services of the church (n) ; 
and where they are merely decorations, they are permissible with 
the consent of the ordinary if they are not in danger of being 
abused by superstitious reverence (o). 

M heie fittings or decorations have been placed in and devoted to 
the use of the church of a parish they are under the control of the 
incumbent (p), and the keys of the church belong to him (q). 

1452. Goods appertaining to and contained in a church are 
exceptionally protected by the sanctity of the place (r). It is 
sacrilege feloniously to take any goods out of a parish church (s) or 
other church or chapel (i), whether the goods are intended for use 

stealing a bos and money and the box had been fixed by screws to a pew and 
n cii e Remember the poor/’ it was held that the box might be presumed to 

pursuant to canon St , and that the money therein was con- 
ve y m the possession of the vicar and churchwardens, and that, they not 

properly laid in the vicar by name “and 

S£«! Vt iSr’' ‘ ** 

(i) Lynd. 252. 

(0 Ibid. 

fm) See p. 741, post. 

(«) See p. 667, ante. 

(o) See p. 668, ante. 

(p) MeMead v n-ait 08621 6 L. T. oSO ; //arrisonv. /-V}fa(1860) 6 Jur. (if. s.) 

} P’o f I; 169. >‘6; V. cLker (1867), 

’• ’ but where bells were rung without the consent of the incum- 

(ibid al against his express wish to found criminal proceedings 

(?) nuchiugs V. Cordingh,/ (1868), L. E. 3 A. & E. 113. 

Erlvv r ^,o the sanctity of the place which stat. (1547) I 

i’ ’ ’ • (Jipw repealed), depriving persons committing sacrilege of 

c! C E )^’ intended to prevent {li. v. liourke (1819), Euss. S: Ey. 386, 387, 

^ ®®P^rate roof, but can only be entered through the 
purpose a part of the church {li. v. Wheeler (1829), 3 C. & K 
infn vestry formed out of what was the church porch, havinga door 

(1842) Car^& could not be unlocked from outside {B, v. 

(0 2 Hale, P. C. 365. 


t 
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entering iiny^ church, chapel, ineeting-iiourte, or other 
divine worship, and committing any felony therein, or 
mitting any felony therein and breaking out, is a felony inmishable 
with penal servitude for life {b). I'he property in goods feloniously 
taken is sometimes laid in the parishioners and is sometimes laid 
m the churchwardens, or in the rector, as guardians of tlie goods 
of the parish, either alone or together (c). In a pi-iyate chajiel the 
pioperty ought, perhaps, to be laid in tlie priyate owner (d). 

(vii.) J^ari^hioncrs Ih'yhU in Chinr/,. 

1453. Every parishioner who does not dissent from tlie doctrines Right to 
of the Church of England is under a duty to attend his parish 
church (c), and is clothed with a corresponding right to enter and 
remain there for the purpose of participating in divine worship so 

long as there is accommodation available ( / ). Subject to certain 
rights ((/), he is entitled to a seat so long as there is a seat available, 
and, although he must obey the reasonable directions of the church- 
wardens, acting as the oihcers of the bishop, as to which seat he 
shall occupy, he cannot be prevented by them from entering and 
standing if no seat is available, nor can his rights be atfected by 
reference to any payment, excepting jiursuant to the express 
provisions of some statute (//). Accordingly, the seats are in 
general to be built and repaired, as the church is to be, at the 
general charge of the parishioners, and, whether they are or are not 
affixed to the freehold, are to be regarded as erected for the use of 

the^ inhabitants and for the accommodation alike of all the 
parishioners (i). 

Where, owing to increase of population, more seats are required, i’*'ovision of 
and, there being no unanimous agreement of incumbent, church- 
wardens, and parishioners as to how they are to be provided (/.-), a 
faculty is ^ necessary, it is usual to require that the opinion of 
the parishioners in vestry assembled should be ascertained before 
a faculty is granted (/). 

(viii.) Pens, 

1454 . A pew signifies an enclosed seat in a church (m). By the 
common law there is no property in nor any right to sell or let a pew or 

- (a) V. 7i!rmr/.-c (1819), Riiss. & Ry. li. v. K'Wer (1829), :j C. &P. 585. 
oob, n. 

(i) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 50. Sec also title Cuimixal 
Law and Pjiocedure, VoI. IX., n. 675. 

c) 1 Hale, P. a 512 ; 2 Hale. P. C. 181. 

/ \ o ! Roscoe, Criminal Jovidenco, 16th ed., p. 765. 

(c) See p. 4S1, unte; Marshall v. (iraham, [1907] 2 K. B. 112. 

(y) beep. 471, ante. 

(^) See p. 470, anie; p. "40, posl. 

(/') Seep. 471, ante. 

)/•! W***'*’ Vol. I., p. 658. 

. yO Where there is unanimous agreement there is no necessity for the 
interpretation of the ordinar}' (ibid., p. 659; Prcigrave v. Shremhnru ((Jhnrch- 
*w^)(1705), i Salk. 167) » 1 - ■/ V 

( \ P^nshionoM* rights, see further, p. 4S(), ante. 

tw) Ihe word “ pew ” is said to be derived from the Dutch " puye,” and to 

B.L. — XI. n 
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seat in the body of a parochial church or chapel (a), but a right to 
use particular seats may have been acquired, as appurtenant to a 
particular messuage (tv), by faculty or prescription (p), and where 
the seats in respect of which such right has been acquired are 
enclosed they are called a pew. The right thus established in a 
l)e\\ (q) IS essentially a right to use it for the services of tlie Church 

{Urnmfitt v. Jlohejis (1870), L. 11 o C. R 
Til appeal’s to have beeu formerly used of a raised staudin? place, 

stall or desk m a church to enable au officiaut to be seen or heard, e,(j., 1062 a.d.. 
Hook of Common Prayer, Commiuation, “The priest shall in the reading pew' 
or puli)it say ; and later of a place often enclosed, usually raised, seated for, and 
appropriated to cei-tam of the worshippers (New English Dictionary). Before 
the Peformation no seats were allowed for the use of parishioners iii a chui-ch 
except in private chapels of which the fee simple was vested in the owner 
(Rrar etc) y. CJaverhf {ParhhUmm etc.), [1909] P. 19d; Burn. 
Ecclesiastical Law. ^ ol. L, p. 6o8). After the Reformation it was held that 
an\ question as to seats m the body of a church was to be decided by the 
orclmary, because the place is common to all the inhabitants, and it belongs to 
the bishop to order It so that the service of God may be best celebrated and 
that there be no contention [Corven's Case (1612), 12 Co. Rep. lOd). 

. ) lu® general law and of common right all pews heloim to the 
panshioners at large for their use and accommodation, but the distribution of 
sea s among them rests with the ordinary, and the churchwardens as his officers, 
and subject to his control, place the parishioners according to their rank and 
station (Pe«7na» y (1811), 1 Phillim. 616, 626); and this law applies 

in a cathedral which is also a pari.<h churcb, although in a cathedral which is 
not also a pansh church the ordinary may have the allocation of the seats (/te 

Caf/^er/r«? C/nor/^ Ptiv$ (1866), 8 L. T. 861). Every man who 
se es as a householder has a right to call on the parish for a seat, and on 

IXlG flllOtUlGUt l)V tnO p}llM*n)ltT7mvlj^kr»o a « T_ a a * *L//1 


4.1 j. ' / f* -'-***‘ uua/;, uut uui uKuinbo me cnurciiwuiueiJs 

e 01 inary [leitman v. Bridijn, siqira). The allotment by the churchwardens 

general tenns entitling the allottees to occupy the seats allotted at 
a ordinary services of the chui'ch, and will entitle them to claim the seat so 
a lotted at any time pnor to the commencement of the sendee (Clavtrhy 
(Ina? e<f.) y. Claverley {Panshioners etc.), [1909] P. 195). In allotting seats, 
w leie an allotment can he made the churchwardens may give a preference 


( I /f«r) v. Parishioners of Same, [1898] P. 217, 221 ). 

(Et^d), 1 TennRep. *161, n. If the messuage is divided 
tV® be apportioned (//arns v. Drewe (183lt 2 B. & Ad. 

iin ‘ . ‘^ 7 necessarily be w’ithin the parish (Lonsky v. 
ywarc (IS.fa), 1 Y. & J. 583) ; but the pew must be appurtenant to a messuage 

v. Giles {m2), 6 B. & .ild. 356). A faculty to a man and his heirs 
bad (Mocks V. Booth (1786), 1 Term Rep. lis). 


ixixtir 11 J A 1 ^ licit? mu UUU5C IV 

J b® appurtenant was being replaced by a new mansion- 

e an the owner had applied for a faculh’ to annex the pew to the new 
fhdf^o ^ teinatively that he might be allotted a pew, and the rector denied 

®'’®i’ was appurtenant by prescription to the old house, a pro- 
granted pevent the question of prescription being tried in the 
wnc ft (1909), Times, 17th June) ; but where a prohibition 

on 11 ^^^ ground that it was proposed to make a grant by facult.v of 

^ corporation, the prohibition was refused {Halhick v- 

legally may belong to a person, whether a 

paiishionerornot(R«/fer V. Lane (1825), 2 Add. 419, 427)f in respect of the 
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at times when it is open for use, subject to tiie regulations of the sect. 2 . 
church, and there is no right of access to it or to use it for other Property 

purposes or in any other manner (r), and altliough the seats are Eccle- 
permanently enclosed and affixed to tlie freehold, the freeliold of the siastical in 
land remains vested in the parson, and the ownership of the pew Nature, 
carries with it no more than an easement in the nature of an 
exclusive right to occupy during divine service and the times of 
other religious observances (.s). Where a rent is paid for a pew it 
IS a profit arising from the use of the freehold and gives to the 
peison paying the rent a right to have the use and occupation of a 
certain portion of the freehold for the purpose above defined (0; 
but the receipt of the rent by the freeholder, wiiile it may con- 
stitute a freehold interest entitling the freeholder as such to a 
vote(u), does not constitute an occupation of the land for the purpose 
of the Representation of the People Act, 183-2(/^). 

The right to a pew by prescription may be established whenever Evidence of 
there is evidence of exclusive possession of the pew inconsistent exclusive 
with mere possession by permission (r) and so long continued that 
the grant of a faculty ought to be presumed, and even where the 
first possession arose in a form which gave no legal title a faculty 

may be presumed when it is consistent with the later long-continued 
user (d). 

Such a right to a pew involves the burden of repairing the pew(('), I’^pairs to 
and the carrying out of repairs by a claimant or by his predecessors 
in title without leave from the churchwardens, which would be 
illegal in the absence of any title, aftbrds strong grounds for 2 U’e- 
suming the grant of a faculty {/), but it is not essential to prove 


ownership of a house or may belong to a lay rector, differs from a pow in the 
body of the church, which can onlj' be actpiired by virtue of a faculty or by 
prescription founded on a presumed faculty {Parker v. Leiuh (1860), L. R. 
1 t • C. 612, .627 ; Mainwariiaf v. Giles (1822), 5 B. & Aid. 350). A grant of a 
portion of the chancel to a man and his heirs is bad {Clifford y. U7c/-s (1818), 
1 B, & Aid. 498). ^ 

{r) IHndey. ChorUon (1806), L. E. 2 C. P. 104, 115; Brmnjitt v. lloherU 

(1870).L.R.5C. P.224. _ 

(s) Even where by a private Act of Parliament trustees were empowered to 
and convey for the purpose only of attending divine service certain pews, 
and by a subsequent Act it was enacted that the fee simple and inheritance in 
the pews should be vested in the proprietors, their heirs and assigns for ever, 
It was held that they had not such an estate of freehold in the soil as would 
^ipport a claim to a parliamentary vote (ibid.): and see also Greenwai/ v. Jlockiii 

(1H70), L. R. 5 C. P. 235. ^ V 

(0 lie Levesoii, Ex parte An-oiusinith (1878), 8 Ch. D. 90, C. A. 

(a) VtcJcers y. Hdwyn (1903), 89 L. T. 747. 

(w) 2 & 3 "Will. 4, c. 45; Beswick v. Alker (1872), L. E. 8 C. P. 265, per 
C.J., at p. 268, followed in Wolfe v.Anrreij County Council {Clerk), 
[1905] 1 K. B. 439. See title Elections. 

> A is not sufficient {Crisp v. Martin (1876), 2 P. D. 15). 


WW Ckurton v. Frewen (18G6), 

Where three pews adjoining each other are used under one claim in respect of 
one messuage, repair done to one is evidence as to all {Pepper v. Barnard 

(1843). 12 L. J. (Q. B.) 361). 

,,(•') V. Taylor {Wo'Z), 1 Wils. 326; Philipps V. Ilalliday (1889), 2.3 
V B. u. 48, C. A. ; affirmed, [1891] A. C. 228. 
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acts of repair where evidence is given of other acts of user which 
are inconsistent with possession by mere permission (//). 

Where there is no prescription the ordinary, or the churchwardens 
on his behalf and subject to bis control, may take order for the 
p acing of parisliioners in any public consecrated church or 
chapel (//), and neither the minister nor the vestry has any right 
to interfere with them in so doing, althougli they may reasonably 
defer to the^ advice of the minister and the wishes of the vestry. 
Iheir duty is to povide to the best advantage for the accommoda- 
tion of all parishioners, so that as far as practicable everyone may 
have a seat, and they are bound not to accommodate the richer 
classes beyond their real wants to the exclusion of their poorer 
neighbours (i). If they find it necessary to dispossess anyone of a 

sitting which he has enjoyed for a time they should give him 
notice before doing so {j). 


Re-allotment 
of scats. 


1455. \Ahere churches are under a faculty enlarged, restored, or 

repaired it has been usual to re-allot seats in the church in cases 

where there have been a large number of faculty seats in the church 

or seats allotted by the churchwardens to houses in the parish, or 

w eie the funds for tlie alterations have been mainly subscribed by 

parishioners who desire to have faculty pews annexed to their 

houses, and such re-allotment has usually been confirmed by 

faculty (A-j ; but in view of the increase in the population to be 

accommodated, such faculties will only he granted with the 

gieatest prudence (/); and where the allocation is made by the 

c uuchwaidens and not confirmed by faculty it gives no legal right 

to the allottees to claim the sittings allotted as faculty seats or 

pews(A-), unless there is evidence from which the consent of the 
ordinary may be inferred (m). 


Allotment 
under Church 
Building 
Acts. 




Commissioners have power under the 
lurc in cases to which those Acts are applicable, 

to allot one seat or pew for the use of the minister and his family, 

w servants, and after setting apart not 

whole of the sittings as free seats 
may provide that the rest of the sittings shall be chargeable with 

sped e lents, but they have no power to appropriate seats for 
children, and wher e they have done so it is competent for the 


former seaf^ ( woodwork and substituting chairs for the 

Price fl893W'f t‘^T I' (1H41\ 2 Mood. & E 384 ; Proud v. 

(n s ) 210 ' ' A. ; and see Pattisccmbe v. Eve (1863), 9 Jur. 

Pews flNfi'n ^ ^ Londonderry Cathedral Church 

I ews (1H63) 8 L. T. 8ol ; see also p. 470, ante. 

j) IlorsfaU y IIoUnnd (m9), 6 Jur. [y. s.) 278. 

a/ fZ:’! p- >9- 

In) (Parishioners etc.), sujtra, at p. 203. 

■:i Geo 4 V 1819 (59 Geo. 3, c. 134), s. 32; 1S22 

rents and the^l’ettin ’ ® 

ParishefAct! p 786,%1' 


( 
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ordinary to treat the appropriation as ultra rirrs and to authorise 
by faculty tlie re-allotment of the seats so appropriated (/)). 

1457. Any pews or sittings in any church or chapcd consecrated 
or unconsecraied which are in the disposal of or are the property of 
any persons by virtue of any Act of Parliament, deed, or instru- 
ment, whether subject to any trust or not, may be surrendered to 
the Ecclesiastical Commissioners with or without consideration for 
such surrender by the persons having the disposal of or the pro- 
perty in them (p), by deed executed by them and by the bishop 
of the diocese (</), or may be transferred to the Ecclesiastical 
Commissioners (r). 

(i.K.) Pai'is/iioiif'ra' JUfihfa in Clnirrhiiai'if. 

1458. Every parishioner and inhabitant of a parish and every 
person dying within the parish has the right to be buried in the 
parish churchyard or burial ground (s). The rector has the right to 
permit the burial of strangers or to permit the burial of parishioners 
in other than an ordinary manner (/). This right vests in him as 
owner of the freehold of the churchyard, and his power to exact 
fees for such permission constitutes a henehcial occupation of the 
churchyard, which makes him rateable in respect of it(»)- 


(x.) Jteyistcrs. 

1459. Registers of public and private baptisms and burials 
solemnised according to the rites of the Church of England must 
be kept by the rector, vicar, curate, or otliciating minister of every 
parish or of any chapelry («), cathedral, or collegiate church, chapel 
of a college or hospital, or burying ground belonging thereto (/>), 
where such baptisms and burials have been or may be performed, 
in books to be provided by His Majesty’s printer at the cost of tlie 
parish, or in a non-parochial place at the cost of the body having 
right to appoint the officiating minister (/>) for the purpose (a). 


(o) St. Saviour, Westyate-on^Sea ( lYrar) v. Parishioners of Same, [1S{)8] F. 217. 
{p) New Parishes Acts and Church Building Acts Amendiuoiit Act, 1HG9 
(.12 & 33 Viet. c. 94), s. 2. 
iq) Ibid., 8. 3. 

jr) Ibid., s. 6. . • • , 

(«) See title Burial and Cremation, Vol. III., pp. 41.3, 415. This right 
has been there so fully dealt with that it is only necessary to add that since 
that article was published the decision in the case of North Manchester Orerseers 
V. ]\iii8tanley therein refened to has been affirmed by the Uouse of Lords 
{lUnstaiiley v. North Jilanchester Overseer's, [1910] A. C. 7). 

(t) See p. 777, jmt. 

(») Wimtanley v. North Manchester Overseers, supra. 

(a) Parochial Registers Act, 1812 (52' Geo. 3, c. 14G). s. 1. Separate books 
must be kept for baptisms and for burials {ibid., s. 2). They must be of parch- 
ment or durable paper, and the pages and entries must bo numbered consecu- 
tively s. 1). When the benefice is full the incumbent is the proper 

custodian of the parish books(7L v. Cnmley, Ex parte Holloway (1S55), 3 W. R. 
1^47). As to registration of baptisms, see p. G8G, ante; as to registration of 
marriages, see p. 705, ante ; and as to registration of births and deaths, see 
further, title Registration of Births and Deaths. 

{b) Parochial Registers Act, 1812 (52 Geo. 3, c. 14G), s. 20. 
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Si b-Sect. ■>.-?, -opertu M,l for Spiriimi Forpaim on hehulf of the Church 

OJ Emjhml. 

of it of W if ® f officers or territorial diw'sions 

(3) Easter offerings (/O; (4) feeS ’ 

Bou"ntw)?‘°thf f ® i Qoeen Anne’s 

purposes. ^ ^ income therefrom for parochial 

of 2e Chulcnr^nfi ^ endowment of the clergy 

tithe or the rpntphn connection with each parish is the 

comrnuted. which it has been 

(i.) Tithes and Tithe llenkharge. 

and mixed* wh^p^^^ tenth part of all fruits, predial, personal, 

«ini.te tht .0 Sh?r”%‘'’ “ 

“"f ' -2 »" s. a".i“ 

ecclesmstical law (a). ™ ecclesiastical person by the 

^thes are paya ble yearly out of all things which with the aid of 

A _ ... . 


.nZ- 1 ^ T 1874 (87 . 

f,n %t OF Acrnoifs). 

See note (d), p. 713, ante. 
e) See pp. 800, m2, post. 

/) Seepp. 743 etseg,post. 

(f ) See p. 753, post. 

(/O See p. 775, post. 

)}) See p. 770, post. 

\Ji) Seep, 'im, post, 

0 See p. 783, pwi. 

(3 feef was'Sftilhr't'’'^'^-" 2 Bl. Com. 24, 25, 

commuted a charge on thp ini, into which it has been 

Tithea are 30 Ch. D. .84). 

of the Settled Land^Act 1882 included in s. 2 (10) (i.) 

(1886), 54 L. T. 637). ’ ( ' 4o Vict. c. 38) {Re Esdaile, Esdaile v. Esdaik 

(a) Puddle and Nappede Case (1612), 11 Co. Eep. S b, 13 b. 


A' 

u 
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cultivation (h) yield increase by the act of God, although the 
increase be not realised every year (<•). 

Tithes which arise merely and immediately from the ground, as 
grain of all sorts, hay, ^YOod, fruits, and herbs, are called pnedial 
tithes (f/). 

Tithes which arise from things immediately nourished hy the 
ground, as colts, calves, lambs, chickens, milk, cheese, eggs, are 
called mixed tithes(e). Tithes which arise from the prolits of labour 
and industry, being the tenth part of the clear gain after charges 
deducted, are called personal tithes ( / ). 


si:cT. 2. 

Property 
Eccle- 
siastical in 
its Nature. 


1462 . Where the tithes are divided into great and small tithes. Great and 
the great tithes, which are ordinarily the rectorial tithes, are those 

of corn, hay, and w’ood, the small tithes, which are ordinarily the 
vicarial tithes, are the remainder of the pnedial tithes, and the mixed 
and personal tithes {{i). 

1463. Tithes, being regarded as an ecclesiastical inheritance set Xatureof 
apart as due to God, were primarily payable in each place to the 
ecclesiastical person whose duty it was to provide for the cure of 

souls of that place {h). 


(h) Animals fene natiirtf are not titheable (Burn, Ecclesiastical Law, 
Voi. III., p. G8j) except by custom, nor is land which is in its nature barren, 
until it shall have been cultivated for seven years p. 68o). 

(c) As, for example, saffron though gathered but once in three years (Burn, 
Ecclesiastical Law, Vol. III., p. (iS-l), and ailni vailna {Pa</e v. II ilson (IS’il), 
2 Jac. & W. oia, 523). 
d) 2 Co. Inst. (i-H). 

,e) Burn, Ecclesiastical Law, Yol. III., p. OSO. 

(/) 2 Co. Inst. 05(J— 7. 

(y) Whether small tithe is grown in great or small (piautit)’’ makes no 
difference {Smith v. Wi/at (1742), 2 Atk. 364). 

(/*)_ CW(1591). 5 Co.Rep. la, 15a. According to the fundamental 

principles of the common law all laud is ccpially charged with tithes. To 
suppose a single acre not charged is quite a mistake (Paye v. 11 ihon (1821), 
2 Jac. & W. 513, 528). As the division of the country into parishes developed 
(see p. 715, (i/ite) the tithe became payable to the person or body wlioso duty it 
was to provide for the cure of souls iu each parish, and in extra-parochial places 
was payable to the King as having the supreme ecclesiastical jurisdiction, and 
therefore bound to provide a sufficient ]iastor where no other provision was 
made (1 Bl, Com. 384). Where the parisli foniied part of a district which was 
ministered to by a monastery it was usual for the monastery to appoint a vicar 
to undertake the ministrations of the parish and to allot him a portion of the 
tithe in respect of his ministrations v. Darluj I-'* ^ B. 

421, 429). Where the parish fonned part of a mrovhia (see p. 714, ante) 
ministered to by secular clergy working under a bisnop from a common centre, 
the payment of all receipts into a cominoii fund was gradually replaced by an 
allocation of part of the receipts from the particular district to the priest of the 
church of that district (see note (o), p. 715, ante). Where a church was newly 
erected at the instance or expense of some noblo, the whole or part (which in 
the case of a district church with rights of burial was frequently a third 
(Linganl’s History, Vol. I., p. 186) ) of the tithe of the district served might be 
allocated to the priest of that parish, while the remainder was allocated to tlic 
mother parish which claimed tne district as belonging to it. By these inean.s 
the tithe became divided in some cases into apportioned parts which might or 
might not be burdened with a corresponding apportionment of duties, lu other 
cases according to the nature of the material tithed into gi'cat tithe.s which, 
being ea.sy of collection, were usually appropriated to the rector, and small 
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regarded .s eZpt l were 

lesL^r'* occupation of the Crown or its 

lH>t not the glebe of anJthei pSfffl 

of the^p!Sle“elf L°d?ct?p 

real, had been madT bv^hp^*^^ arrangeinent, called a composition 
the orciiLrv anTttp Lf "'^th the consent of 

from tithe (o). ^ ll^at the lands should be discharged 

coul/brinwedToSt°Lr 't?H“ ealled a modus, 

other cusCy modT(p) 

can be Thown tr^ba^v ^ pi'escriptive right not to pay 

nerson r>nM ■ ^ ^Sainst the Crown or any lay 

the payment^ nf q r> , ® pioved, or non-payment or 

without any written ^onLnMo J^ars fe), 

y inen cons ent to such non-payment or payment 

were called vicarial collect, were usually allocated to the vicar and 

0) Burn, Ecclesiastical Law, Vol III n ksr 

Ca^e (1012), if Co B«p 8 b 14 a 

(0 Ihe maxim Eccksiaecchsia>)hrJ:. ..All 


/ -^ecclesiastical Law, Vol. III., p. 088. ’ 

dissolved by^stat (15?9ra\^ lie? ^ipwardswere 

evei^^ other person wholhonM ^;. ’ ^hat Act tL King and 

and portions and other hereditaments^of appropnate, tithes, pensions 

discharged and acouitted nf i q the said moiiastenes should enjoy them 

ample a^nanner a^S,K i^?^‘*^ of tithes as freely and in as large and 
list of the greater monasten'p« ecclesiastical governors of them had. A 

pp. 690-695. But land^held fref Law, Vol. Ill, 
Crown, and thence through lav >.!. V ^ mouasteiy which passed to the 
(Eage v. ]Vilso?i (1821), 2 Jac. & w” ^ greater monasteiy, are not exempt 

ordinary did^agree°b\^dp^^^ where the present incumbent with his patron and 
should be freed^and discrale 1 T ceitain lands 

sown land or other rpnl rl^!!! of tithes in specie by reason of 

b06, 809). (^'■^0, d Atk. 534; A.~G. v. i?Weo. (1754), 3 Atk. 

of tithes (Temes dTla I or other thing of value given annually in lieu 

to the parson himself and h;# ^ certain and invariable, beneficial 

difference betw^C a ^dt^nd? ““P‘',>“‘<ied for. As to the 

Ac^ The eTempta is ahsolme CC"' ■ ^enterdin’s 

payment required see Saike/fl the evidence of non- 
modus is get Xa 1 Mac. & G. 242. Where a 

P existing from time immemorial it need not be proved for each 



Part VI.— PitorEin'v of the Ciiuitcit of KsaiA ^ if ^ 


V ^4 




’•Zf 


of a modus (/■), or where the tithe is cljiiintid by a corporiitioi^-'V 

-^^1^..^- i_--- i i» • A 


sole, non-payment or payment of a modus can be proved during 
two incumbencies and three years or sixty years, whichever is the 
shorter period («). 


Eccie-' 
siastical in 
its Nature. 




1465. The inconvenience of collecting titlie in kind, ainl the 
Huctuating nature of the income derived from it, made it desiral)le 
that it should be replaced by some more convenient form of 
property, and by the Tithe At't, iHdb (0, provision was made f(}r 
substituting in every parish, where j)ossibIe by agreement (a) 
between the owners of lands and the owners of the tithes (h), or 
where necessary by compulsion (r), a corn rent payable half-yearly 

of the sixty years fixed by the statute for an iiidol'easil)le proscription, Init the 
evidence is liable to be rebutted by proof of iiavment of tithe in kind before tlio 
sixty years {iitam/ord {Karl) v. (lS4o), IS & W. S22). Wliere tlie 

tithes were conmiuted before the time limited had expired, the time under this 
Act ceased to run {A,-(t. v. Durham {Karl) (1SS2), -Ki L. T. lb). 

(r) The consent must be expressly •jiven for that purpo>e, us is expresslv pro- 
vided in the Tithe Act, 1832 (2 & dAVill. 4, c. 100) {Toauhet v. Brawn (1848), 3 
Exch. 117). ‘ 

(a) Mere non-payment of tithes apart from the statute is no evidence to 
defeat the title even of a lay impropriator {Amlrtwi v. Dn rer (1833), 3 Cl. & Fin. 
314, H. ii.). The payments in the city of London of annual sums under the 
name of tithes were not tithes within the Tithe Act. 1832 (2 3 Will. 4, c. 100) 

{Payne v. Ksdaile (1888). 13 App. Cas. 013), but they were annuities or periodical 
sunis of money charged upon land within the Real Property Limitation Act, 
1833 (3j.V: 4 Will. 4, c. 27), s. 1, as amended by the Peal Property limitation 
Act, 1874 (37 & 38 Viet. c. o7) (ibid.). As to the application of the Statutes 
of Limibition to tithe, i.#-., to an estate in tithes, see Ely {Dean) v. JBiss 
(1852), 2 De G. M. & G. 459, and as to their application to tithe reutcharge, 
see note (e),p. 748, 

;0 6&7 Will. 4, 0.71. 

a) The ownei-s of not less than one-fourth in value of the land subject to 
tithes or of the tithes could cull a meeting, and a majoiity of not less than 
two-thirds in value of the lauds and two-thirds of tlio groat tithes and two-thirds 
of the small tithes might proceed to make and execute a parochial agreement 
[ibid., 3 . 17) binding all the parish for the pajunent of an annual reutcharge 
instead of the great and small tithes of the parish collectively or severally. The 
proportioned values were determined by the values at which the lands were rated 
for poor rate {ibid,, s. 19). By agreement land not exceeding twenty acres 
nught be given to any ecclesiastical owner of tithes in lieu of the whole or any 
part of tho reutcharge {ibid., s. 29, extended by the Tithe Act, 1839 (2 & 3 Viet, 
c. 92), s. 19, and tho Tithe Act, 1842 (5 & (i Viet. c. 54), s. (i). and vested absolutely 
Upon the confirmation of such agreement (Tithe Act, 1839 (2 & 3 Viet. c. 02), 

8. 20). o ^ \ ; 

{b) “ Owners of lauds” and “owners of tithes” mean and include every 
person in the actual possession or receij)! of the rents or profits of any lands or 
tithes (except a tenant for life or for yeai-s under a lease or agreement at not less 
than two-thirds of tho net value, or for a term which did not exceed fourteen 
years) without regard to the real amount of the interest of such person (Tithe 
Act, 1836 (6 & 7 Will. 4, c. 71), s. 12). 

{(•) Tithe Commissioners were appointed {ibid., ss. 1 — 11), and in case of no 
Agreement being arrived at provision was made for the appointment of valuers 
und for compulsory action by the Commissioners after October 1st, 1838 (ibid., 
s. 36). The Tithe Commissioners became the Land Commissioners by s. 48 (1) 
of the Settled Land Act, 1882 (45 & 46 Yict. c. 38), and all their powers and 
duties under the Tithe Acts were transferred to the Board of Agriculture by the 

Board ' • • * -- 

A. 

(3 Ldw. 7, c.31). 

title AOIUCULTUIIE, Yol. I., p. 237. 
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Ecclesiastical Law. 

exti-xordinai’v maiket gardens into ordinary and 

1466 . The total sum to be paid for the tithes of the narish thus 
kn 1 SiJcr To' ^^l>^ers appointed by the owL. of 

SporSTt/T"®''Tf ^ P^i'oel of land on which it was 

with a sum n T parcel tf the lands 

f ff ^1 ^ 1 ^ 1 1 1 1 1 1 * issuing 

to be na d hv .n, 1 of this rentcharge is 

1st of Jiilv in o 7 ^ 'l^oe-ily payments on the 1st of January and 

th price of Ih ' ‘0 consist of 

caLul ed IZ. °f "-heat, barley, and oats, 

years as nnliHah o ‘he weekly averages in the preceeding seven 
SI WecTdTT I “ *'» Ga.cif« („0. This rentchm-ge is 

ia ochkl hLA ? P“^f‘oular ,s subject to all parliamentary, 
I^ochial, and county and other rates and charges as the tithes bad 

{/) Ibid., s. 41. 

W Hill, 7 Ts. “• - H- 1- ^OS. 

(t) Ibid.y s. 0-4 (now repealed). 

lienLfiimi 9^^ only 

auSentli'ed'of'tt^ ^ '■ «'• ^he proceedings, properly 

matters therein Public evidence of the 

sarily concli^ivfi hfitwpo'' ^ a owner and tithe payer, is not neces- 

o2d; Edtvards V. (I«d2) 5 B^V. 

award evidenpA ;« n a;.., * li. 880 ), nor is the map attached to the 

Ch. D. 7091 Ono f^ATA ^ ( U'ilherforce v. Ilmrfield (1877), d 

and churchwardeiKj appM'tionment was deposited with the incumbent 

but the palh (T'tbe Act, LS36 (6 & 7 Will. 4. c, 71), a. 64), 

Viet e 731 entiUpr? f under the Local Government Act, 1894 (56 & 57 

them (leiL v. plofe, [ 189877^3 ^ ^ 

In) Im f li n '=■ ' !)■ «!• 

V. Pearse (1869), L. E. ^^ 5 ^ 599 )*°^*^^® Apportionment Act {Ueasman 
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been (o). No person is personally liable to pay tbe rentcbarj^e ( n). 
The commutation does not extend, unless by special provision in 
some parochial agreement, to any Easter ofl'erings, mortuaries, or 
surplice fees, or tithes of fish or of fishing (^/), or to any personal 
ithesO-) other th^yi the tithes of mills or any mineral tithes, nor 
to the city of London, nor to any rentcharge or payment in lieu of 
tithes calculated on the rent or value of any houses or lands in any 
city or town under any custom or private Act of Parliament (a). ‘ 

A C*’. * " h "O- s. <!!>. Prior to tlie Titho Act. 1S!H 

those rates might be assessed upon tlio occupier and 
recovered from him and might by him be deducted from his rent, aild might 

UrnWord from his tithe rentcharge. and a 
tenant holding his tenancy tithe free was allowed to jiay this tithe rent- 
charge and deduct the amount from his rent (Tithe Act, l.s’dG ((J &. 7 Will 4 
c. 70) s. 80) An owner of tithe rentcharge is liable to be assessed in respect 

A I }o ^ m ® repayment of money raised under the Cliurcli Building 

Acts (5;W/6f>/<es v. Af/aey (l.STO), 24 L T '’11 P (' ) ® 

V. na.,i„u 

# ^ Wn L\' uijuiictioii will not be granted to restrain a distress 

for tithe rentcharge on property of a company in liipiidation. seeing that the 
Mmpanyjs under no liability {Jle Trimsarau C'ml, Iron, and Shd Co. (1870), 24 

(7) Pish, being ferce miUmf, were not titheablo (2 Co. In.st. exccitt bv 

oyster lay were not titheable (J/crm// v. b7.-/a/,e/- (1718), 

(r) Thestetutefor the true pa^mieut of tithes (lo lS), 2 &‘d Kdw. (!, c. 18, which 

enacted (s. 1) that every person exercising merchandise, bargaining and selling 

ciolnmg, handicraft, or other art or faculty, who had within the luccodiiig forty 

years acciistomably paid, or of right ought to pay, iiersonal tithes, other than 

such as be common day labourers, should yearly account for tliem, was repealed by 

the btatute Law Revision Act. 1887 (oO & di Viet. c. olJ), except as to tithes. 

onenngs, and duties which have not been commuted or are otherwise still 
payable. 

(b & 7 Will. 4, c. 71), -s. t)0. As to the application of the 
1 A^^ts to com rents, rentcharges, and money payments payable out of 
lands by virtue of any Act of Parliament in lieu of tithes, see p. 7.72, /<««/. Power 
^ fbe Land Tax Commissioners, and afterwards extended to the 
lithe Commissionere, and is now vested iu the Board of Agriculture and 
I’lshenes, to alter the apportionments on the application of the owner of the 

the lands charged with one rentcharge become vested 
owners, provided that no sub-division of rentcharge is less than os. 
f ^ Viet. c. o4), s. 14), but in the absence of an agreement 

so to do a purchaser cannot call on his vendor to obtain an apportionment (Re 
/fi Couiract (1889J, 42 Ch. D. 28, C. A.). The Tithe Act, 188G 

to & t Will. 4, c. 71), was amended in many minor respects by statutory pro- 
visions relating to the commutation and apportionment wbicli have to a great 
oxteiit become obsolete through the completion of tbe commutation and appor- 
lonment and have so far as they are obsolete been reiiealed. One of the first 


f] inachiiiery for overcoming these difficulties by determinations of 

IB iitho Commissioners which might be removed into court. On such removal 
the com-t might, by s. 80 of the Tithe Act, 1889 (2 & 8 Viet. c. G2). direct an 
^ue at its discretion {IL v. iMermi (1842), 3 Q- 13. 895), and the determination 
o the commissioners, or after removal into court of tne court, was made final 
A. (Tithe Act, 1837 (7 Will. 4 & 1 Viet. c. G9), b. 8; Tithe 

^ ^ ^ Viet. c. 62), 8. 35) as to the boundary after the award is 
wade but not before {R. v. Madelei/ {InhaUUinls) (1850), 15 U. B. 43), 
provided the initiation of the proceedings is regular {R. v. Hobson (1850), 19 
• d* (Q. u.) 262), even though the boundary line defined i.s part of the 
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Payment of 
lithe 

rentcharire. 


Ecclesiastical Law. 

tithe lentchaige is three months in arrear may apply to the 

?annoi’ ‘‘‘“i ‘berof.and tithJ ?eLclia Je 

b H, Id XTr' '"1“'' No sum is recovm-! 

expiiatioiiof Uo years fro m the date at which it became payable (e). 

boundaiy of a county (/,'e J}ei,t Com?ni,talwn (I Siol S Q B 431- but where 

lixedm'r nf “'■‘i “*« commutation i^oua was 

cannot a-ain™ tile wfToT*^”'^ compulsorily, the commissioners 

A^dSSo':. boundaKsaSdfo 

beiSherand" ht ,i“ ‘I”?*'')’ b'lcbe is known but cannot 

any spiritual ‘ er m, f 'so given power on the application of 

parish (Tithe Act'' I S 4 ') S^cbe lands for other lands within the same 

c 73) S 001 C-"-*)’,*- o; Tithes Act, 1846 (9 & 10 Viet. 

1 • Ecclesiastical Corporations Act, 1832 (2 & 3 Will 4 c 80) 

Sfent te-ul to il; z 

other e'^tates of n h ^ ^ imputed boundanes or quantities of the manorial or 

Act has W. f h dSnSS 

.di ttm Tilhf .Act Y8«l‘f2,3Toi f?."* 


under the Tithp Ar.f letfo / 0 ‘/?'nrW- icot iius oeen converieu 

. imei the lithe Act, 1860 (2,1 A 24 Vict. e. 93), see p. 752 , j„st, but not inclnd- 

ider the iiXtraordinary Tithe Eedemption Act, 1N86 

r^T\ ft 


(49 & To'vhoT “"--T “'’■“'''■“mary Tithe Kedemption Act, 1N86 

gated or stinipti r, ‘ hor a rentcharge in respect of tithes on a 

gated 01 sUuted pasture (see p. Io2.],ost), nor a sum payable for each head 

tiOD rights (Tithe Act, 1891 (54 & 55 Vict. c. 8), 


PmiiS,,: ;n:Hp DrxVi;;; 22 Y 

hel'ore March octh occupier is liable under a contract made 

is o he recoxprol !»’ ‘ (2). (^b 2 (6)), and any sum due from him 

ah olute harto m L «■ > (») )■ This is an 

before tlie Apt ' lJ'r> ru/*” ““*‘ce of liability to occupier under contract made 
(^TbLacV 189^154 J{>.ghs V. Jlimme,-, [1893] 2 Q. B. 314. 

county court for rt,p ^ ^ J- ^). *■ 2 (1). As to tW proceedings in the 

T'ol aYi nn 69n^rci?‘^'’'^1%“^ tithe rentcharge, see title County Courts, 

( v.urt Prac?ke ^Pim ’ X ‘*>e Tithe Act, 1891, Yearly County 

C. if s'“ioY)Y *t Y' ‘‘f '• ' ^b s. 81 ; Tithe Act, 1891 (54 & 55 Vict. 

due for Ji Ti-.^finni. 1 only precludes the recovery of the rentcharge 

ill" of the^ Bp-i/ bait-year, but a rentcharge is a “rent ” within the mean- 

is not HtWvPV^ Act, 1833 (3 & 4 Will. 4, c. 27), s. 1, and 

stamtP u fp^ uieauing of that section, so as to be exempt from that 

A'ndai/f 1 ^ f^pirttual or eleemosynarj" coi-poration (PayM v. 

ch I nt consequently the owner of the rent- 

pos.se«sion nr^n m the case of a lay owner by twelve years’ adverse 

advprVp ixn-- ecclesiastical or eleemosynary corporation by 

whichpvp? rtyo incumbencies and six years, or sixty years, 

Add Pfl • lal a ^^'gcr penod (Irish Land Commission v. 6>a«f (1884), 10 
iiiav ho rp/xrtxY P|*3'^i6Dt made under a mistake of fact in respect of tithe 
Avhilft li(i« j years, notwithstanding that the tithe owner mean- 

Q. 13 D 234)^ remedy (iJunant v. A'cclesiastical CommisstMers (1880), 6 
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1468. The county court appoints ru ofiicer who, when the lands 
are occupied by the owner, has the powers of distraint wliich were 
conferred by the Tithe Acts on the tithe owner { /'), and accordiindv 
may, where the owner of the lands is in occupation of them, 
train upon the_ lands liable to the charge or on any other lands 
within the parish occupied by the same owner ( '/). In any other 
case the officer acts as a receiver of the rents and profits of the 
lands or of any lands held therewith (/O. If the court is satislied 
that the rentcharge exceeds two-thirds of the annual value of the 
laud out of which it issues, it may remit the sum an<l mav also 
oidei a leinission of a proportionate amount of anv current rate 
assessed on the owner of the rentcharge (/). 

1469. Any rate (A ) to which tithe rentcharge is subject (/) is to 
be assessed on and may he recovered from the owner of the tithe 
lentchaige as from an occupying ratepayer (m), on an assessment 


1/^ ^ithe Act, 1891 (54 & 55 \ict. c. S), s. 2 (2). A<;rowing ci-up may fnnn a 
suthcient distress, although not yot npe for cutting (AV jmrte Amisnn (ISSS) 
L. K. J hxch. o6); but cattle not actually on the land do nnt. unless thoiv 
absence IS merely accidental and temporary (Ax purte Jones (1.SS9), 5 T. L. R. 

(y) Tithe^Ac^ 1891 (54 & 55 Viet. c. S), s. 2(2); and title Distress, 
ante, p. -1<. Irior to that Act, this jirovision for distress applied whether 
the owner was the occupier or not, and the distress might be levied on any 
lands occupied under the same landlord (Tithe Act, ls:3(J((J & 7 'Will. 4. c. 71), 
as. 81, 82, 85). As to the issue of a writ of possession wlion there is no sufficient 
aistress. see Yearly Supremo Court Tractice (1910). p. -191. 

Afb 1^91 (54 & 55 Viet. c. S), s. 2, including lands hold therewith in 
another pansh, in which case an apportionment between the two iiarishos 
takes place (i5<f/., 6. 2 (3) ). No rentcharge can be so recovered in respect of 

washed away or otherwise destroyed l)v a natural casualty 

(TitheAct, 183G(6&7AVill. 4, c. 71), 8. 85). ‘ 

(0 Tithe Act, 1891 f54 & 55 Viet. c. 8), s. 8 (1). As to the assessment of the 
value of the land for this purpose, see /A v. PefersJielJ Tax (:oinmUvoners{\H9:i), 

T 1 ’ ('ommissioners, [1895] 2 (i. Jl. 12.’j, 

( •) Includinj? any rate assessed by a public autliorit\’ for public ])urposes 
(Tithe Act, 1891 (54 & 55 Viet. c. 8). .s. G (4)). 

1 A- Tithe Acts, 183G (Cy & 7 Will. 4. c. 71). ss. 09, 70. and 

lilk ‘ ^ Viet. c. G9), 8. 8, for the assessment and recovery of rates 

oa tithe rentcharge, formed a code which replaced the existing law as to the 

assessmentoftithe8(Aa7n;>/«7/iv. NorAoj (1889), 22 Q.B. D. 452, 459, C. A.), and 

ave rendered it unnecessary to consuier the numerous cases whereby it was 
nally established that the parson was rateable in respect of tithes (/?. v. 
Jioldero (1825), 4 B.& C. 4G7 ; Jl. v. Cupel {mo), 12 Ad. & El. 382) ; and for a 
rentcharge in lieu of tithes, excepting in so far as some expre.^ss exemption 
extended {ibid. ; B. v. Joddrell (1830), 1 B. & Ad. 403). With regard to the 
eductions to be made, much doubt existed as to whether any deduction was 
0 be allowed in respect of services rendered (e.«/., for the salaiy of a curate 
t P Tithe Coinmut<ttlou Rent Charijcs (1858), E. B. 

)], but it is now settled law that no such deduction is to be allowed (/?. 
(1867), L. R. 2 Q. B. 503, overruling Ilaehiey and Lumberhnrst 
tine Commut^ion Rent Chargee, supra) ; and even where on the fonnation 
T f P^^rish under the New Parishes Act, 1843 (6 & 7 Viet. c. 37), a 
dM ^ r ffir its endowment is secured on the rectory of the old parish, no 

of bo made from the tithe rentcharge of the old parish in respect 

the portion thus voluntarily granted away in arriving at its rateable value 
^ Knights Ovnsee^'s (18G2), 2 B. & S. 533). 

(m) Tithe Act, 1891 (54 & 55 Viet. c. 8), s. G (1). As to the modes of 

Gcovery, see title Rates .vnt) Rating. 
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Ecclesiastical Law. 


Sect. 2. according to the sum for which the rentcharge might reasonably 
Tppip to let from year to year, allowing for the expenses of 

siastical in "’S- 1°^' '>^<1 debts, and for le^al and other expenses, if any, 

its Nature. "-V® ‘ "ecessary to induce a tenant to take it(n), prl 

— yuled that the owner of tithe rentcharge attached to a benefice (o) 
IS liable to pay only one half of the amount assessed on him as 
m\nei, the remaining half being paid by the Commissioners of 
Inlmid Revenue (p). If the collector satisfies the county court that 
he IS unable to recover any rate so assessed, the court may order 
the owners of the lands out of which the rentcharge issues to pay 
the tithe rentcharge to the collector until the rates, including a sum 
due in respect of any future rate, have been paid (q). 


Kedemptioii. 1470. Redemption of tithe may be effected by payment of a sum 

of money which,^ in the case of a rentcharge not exceeding 20s., 
the Board of Agriculture and Fisheries , may, on the ajjplication of 
the o\^ner either of the rentcharge or of the land, order to be paid 
at the rate of twenty-five years’ purchase (r), or which in the case of a 
lentcbarge exceeding 20s. is, with the consent of the owner of the 
laml and of the rentcharge (s), ordered by the Board, such sum not 
being less than twenty-five years’ purchase (t). The Board may 
also order redemption of rentcharge by payment of twenty-five 
}ears purchase \\ len any rentcharge has by mistake as to boun- 
daries or otherwise been charged on lands not in the parish in 
lespect of which the apportionment was made (a), or when land is 
taken for certain purposes, including the building of any church, 
chapel or other place of public worship, or the making of any place 
of burial (Z>), and may order redemption by payment of not less than 
t^\enty-five years purchase of tithe apportioned on lands divided 
into numerous plots (c). The money payable for redemption of any 
lentcharge which is payable to any spiritual person in respect of a 


(n) kt. Asaph [iJean and Chapter) v. Llanrhaiadr-yn-Mochnant Overseers, 
1 1S9<] 1 Q. B. 511, C. A. ; see also Stevens v. Bishop (1888), 20 Q. B. D. 442, 
L. A. As to the recovery of rates in tithe rentcharge before 1891, see Laravtnah 
V. ^(yrt<m (1S89), 22 Q. B. B. 452, C. A. 

(o) Including; all chapelries or districts reputed to belong or to be annexed 
to au}’’ church or chapel, and districts formed for ecclesiastical purposes by 

® 0 Rentcharge (Rates) Act, 1899 (02 & 08 Viet. c. 17), 

s. «(^l) (b)). 

7 ^) Ibid., s. 1. 

M Tithe Act, 1891 (54 & 55 Viet. c. 8), s. 0 (2). 

r) Tithe Act, 1878 (41 & 42 Viet. c. 42), s. 3. The practice of the Board of 
Agiiculture and bisheries now is to conduct by means of their own officers all 
pi oceedings for altered apportionments and for such redemptions as are com- 
pulsory on the landowners concerned, and to collect themselves the expenses of 
so doing (Parliamentaiy Paper, Cd. 4,127, 1908, p. 5). The County Court has 

^nforce the payment of the redemption money (/'. v. Paterson, 

(s) When the owner owns the rentcharge in right of a benefice or cure, the 

consents of the bishop and patron are required ('Bthe Act, 1878 (41 & 42 Viet, 
c. 42), s. 24). 'IV » V 

ff) Ibid., 8. 4. 

(a) Tithe Act, 18G0 (23 & 24 Viet. c. 93), s. 33. 
b] Tithe Act. 1878 (41 & 42 Viet. c. 42), s. 1. 

Ihd., 8. 5. 
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benefice is to be paid to Queen Anne s Ijoimty, and appropriated for 
the augmentation of such benelice {>!). 

1471. Any person or iiersons seised in possession of an estate in 
fee simple or fee tail, whether legally entitled or only entitled in 
equity (c), or having the power of acquiring or disjiosing of the fee 
simple in possession of any tithe rentcharge, maj' by a deed in such 
form as the Board of Agriculture and Fisheries approve, to be con- 
firmed by such Board, release, assign, or otherwise dispose thereof, 
so that it shall merge in the freehold and be extinguished ( /'), what- 
ever the tenure of tlie land may be (r/). Any tenant tor life of tithe 
rentcharge and of the land on which it is charged may by a deed 
similarly approved and confirmed merge the tithe rentcharge in 
the land (/Q. The effect of the merger is to subject tlie lands to 
any charge to which the tithe rentcharge was liable to the extent 
of the value of the rentcharge, and the Board may apportion such 
charge on any portion of the land which is tliree times the value of 
the charge (0. These provisions as to merger extend to glebe or 
other lands in all cases where the tithe rentcharge belongs to the 
same person b}' virtue of bis benefice or of aii}' appointment held 
by him (k). 


Skct. 2. 

Property 
Eccle- 
siastical in 
its Nature. 

.Merger. 


1472. Extraordinary tithe rentcharge on hop grounds, orchards, 
fruit plantations, and market gardens new!}’ cultivated as such 
since June 25th, 1886, has been abolished, and rejilaced by an 
annual payment calculated at 4 per cent, on the capital value of the 
charge ascertained by the Land Commissioners for England (/), after 
taking into account, inter alin, the fact that the owner of the land 
had the right to discontinue the special cultivation from which the 
extraordinary charge resulted (m). Such annual payment is payable 
half-yearly(a) by the landlord (o), and is recoverable in the same 
way as tithe rentcharge {p), and is chargeable on the farm or 
parcel of land in respect of which the extraordinary charge was 
payable described in the certificate of the Board of Agriculture ( 7 ). 


fif) Tithe Act, ma (9 & 10 Viet. c. 73). s. 8. 

(<■) Ibi(L, s. 19. If the estate is iusulKcient to effect the merger, the declara- 
tion may effect it and the paities affected by it be left to their remedy against 
the person making the declaration (HaMrr v. Bcntleii (1852), 9 Hare, ()29). 

(/) Tithe Act, 1830 (0 & 7 Will. 4, c. 71). s. 71 ; 'Tithe Act, 1838 (1 & 2 Viet, 
c. ()4), s. 1. Such deed is free from stamp duty {ilnf., s. 2). 

<j) Tithe Act, 1838 (1 & 2 Viet. c. 04), s. 4. 

h) Ibid., 8. 3. 

*■) Tithe Act, 1839 (2 & 3 Viet. c. 02), ss. 1, 2. 
fi) Ibid., s. 0, 

,0 Now the Board of Agiiculture and Fisheiics; see note (c), p. 745, ante. 

(flj) Extraordinary Tithe Acts, 1880 and 1897 (49 & 50 Viet. c. 54, ss. 1 — 4; 

60 & 61 Viet. c. 23). 

(n) Extraordinary Tithe Redemption Act, 1886 (49 & 50 Viet. c. 54), s. 4 (3). 
( 0 ) Ibid., 8. 7. 

\P) Ibid., 8. 4 (5). Where the ownership of the laud on which the rentcharge 
has been assessea becomes divided the claim of the owner of one part against 
the owner of the other part for contribution should be enforced before justices 
under the Tithe Act, 1842 (5 & 6 Viet. c. 54). s. 16, and not in the countv court 
V. Heath, [1894] 1 Q. B. 29, C. A.). 

_.(?) ^iTamofids y. Heath, sur/ra ; and Extraordinary Tithe Act, 1897 (GO & 61 
Tict. 0. 23), 6. 1. •' 
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Com rents 
and other 
lights., 


It IS exempt from rates (r) and from land tax (s), and may be 
redeeiiied at any time by payment of the capital value, such pay- 
ment being made, where the person entitled is the incumbent of' a 
benefice, to the Governors of Queen Anne’s Bounty (Q, who have 
powder when the income of the benefice is thereby diminished to 
modify the incidence of any mortgage charged thereon (a). 

1473. Com lents payable under any local Act of Parliament may 
be converted into tithe rentcharge by the Board of Agriculture 
and hislieiies, and apportioned upon the lands which were subject 
to sucli rents on the application of the majority of owners of the 
lands 01 of the rents at any time when the rents are subjected to 
variation {h) under the local Act, or on the joint application of the 
majoiit} of owners of the land and of the rents at any other time (c). 
In the case of lammas lands, commons, and gated or stinted 
pastilles, where by reason of the peculiar tenure the rentcharge 
cannot be fi.xed on the lands so as to be borne fairly by the owners 
of such rights, a supplemental agreement or award may be made 
hxing the rentcharge by reference to the different rights enjoyed (d), 
but such rentcharge may, on the application of any person entitled 
to leceive or liable to pay tlie same, be converted into a gross rent- 
charge payable out of the land (c). 


Annexation 
of tithes to 
district 
churcli. 


1474. lor the purpose of annexing to any chapel of ease or 
paiochial chapel, or district church or chapel, any part or parts of 
the tithes or other revenues of any rectory or vicarage, the rector 
01 iiniy ( / ), witli the consent of the patron and of the arch- 
bishop or bishop of the diocese (17), agree with the incumbent of 
any district church within the limits of the rectory or vicarage for 
such annexation in consideration of a sufficient compensation out 
of the endo\vments of such district church, and such agreement 
may be carried into effect by the Ecclesiastical Commissioners, 
vlnch has the enect of vesting the tithe in the incumbent of the 

district church and securing the compensation to the rector or 
vicar {h). 


Tithes in 
London, 


relating to tithes in London has been and is 
(Ustmct fioni the law elsewhere. By a decree made in the year 
1545 by commissioners appointed by statute (/) for the purpose 


/ \ y, r-j Redemption Act, 1886 (49 & 50 Viet. c. 54), s. 4 (5). 

(s) Carr v. Fowk, [1898] 1 Q. B. 251. ^ ' 

(t) Extraordinary Tithe Redemption Act. 1886 (49 & cO Viet. c. 54), s, 5. As 
to the procedure for recovery, see title County Courts, VoL VIII., p. 647. 

a) Extraordinary Tithe Redemption Act, 1886 (49 & 50 Viet. c. 54), s. 12. 

/ other time except on a joint application (IL v. Lindsey 

{Jmttces) (1849), 13 Q. B. 484. ^ J uu i J 

(c) Tithe Act, 1860 (23 & 24 Viet. c. 93), ss. 1—10. 

^ repealed) ; Tithe Act, 1840 

(3 & 4 \ let. c. 1 5), s. 14 (now repealed). ^ 

{€) Tithe Act, 1860 (23 & 24 Viet. c. 93), ss. 18, 19. 

(/) Distnct Church Tithes Act, 1865 (28 & 29 Viet. c. 42), s. 3. 

(g) Ibid. , s. 4. 

/nnH amended by Ecclesiastical Commissioners Act, 1866 

(29 & 30 Vict. c. Ill), s. 22. 

(t) Act for Tithes in London, stat. (1545) 37 Hen. 8, c. 12. Where tithe was 
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• j • ^ 1 1 ■ » parsons, vicars and curates, and the 

citizens and inhabit tuts of the city of London concernin'^ the 

payment of tithes (/j), it was decreed that the citizens and inhabi- 
tants of the city of London and the liberties of the same(/) 
should for ever pay their titlies alter specilied rates commencing 
with on every 10s. rental of every house, sliop, warehouse'^ 
cellar and stable, and rising by uy. for every additional lU-s! 
rental (m). The payment thus decreed was not necessarily a pay- 
ment in lieu of tithe nor in the nature of tithe, and in the absence 
of any evidence that any tithe was payable in the city of London, 
it IS to be regarded merely as a new personal imposition which is 
not tithe nor in lieu of tithe and is therefore not rateable as such (a). 
By a piivatB Acfc of Piir liniment the ptxyiiients thus decreed were in 
the year 1879 (o) commuted except in a certain parish, where they 
were separately commuted by a subsequent Act (yp. 

(ii.) (Hebe a^<l Pursoiia<je Houses. 

1476 . Glebe is a portion of land belonging to or parcel of the 
parsonage or vicarage, over and above the tithes ((/). 

A parsonage house is a house which belongs to or is parcel of the 
parsonage, that is, of the endowments of the benefice (/). 

The house and glebe are both compreliended under the word 

claimed on a house in Suuthwaik not witliin the city of Jiondoii, and tlieiel'ore 
not within this statute, the claim was allowed without juoof of custom or 
prescription oti the f^ioimd that the tithe was the only provision for ISt. Saviour’s 
thurch (Hocod-v. Tiimarah (1721), Bunb. 102). 

(A-) 2 Co. lust. 6j9. 

(f) Immuiiitips which were not expressly included in the Act for Tithes in 
■London must be taken to have been excluded (-Sf Paul's i Worths tk\) v. St 
■f*a»f«(/;ea7i) (1817). 4 Price, (io). 

(^) Psdaile V. London {Pity) Union Assessment Committef (1887), 18 Q. B. D. 

599, 600. where the decree is set out; atlirmed 19 Q. B. 1). dSI, C. A. 

i< {City) Union Assessmmt Committee, supra; nor is it 

ncoof Tithe Act, 18:12 (2 A 3 Will. 4, c. 100) {Puyyi^ v. L'sdaile. 

®ld). See also Loudon and lila hwull Uaxl. Co. v. Letts 

Qo T Waystu^ London {City Common Council) (1908), 

93 Jj, 1. 791. 

(o) Loudon (City) Tithes Act, 1879 (42 & 4:3 Viet. c. clxxvi.). 

(7d London (City) Tithes (St. Botolph Without Ald-aie) Act, 1881 (44 & 45 
Vict. c. cxcvii.). 

(7) Lurn, Eccleslasticfil Law, Vol. IL, p. 297. The word properly means a 
nard turf or clod of eaith \\ith pass powiiijj thereon (Ayl. Par. 285). “ Glebe 
^'‘cbides any manor, land or tenement, forniin^f the eiidottiuent or part 

of a lei.etice (Glebe I.ands Act, 1888 (51 & 52 Vict. c. 20), 
12). A pift of land itj trust lo )iay the income to an itjcumbent so long as no 
pew rents are cbaiged is not a gift of glebe {He ItandelL Ilaudell v. Dixon (lt>88), 

L. J. (cii.) 899' 

{r)r ParsoTia;.'e'’ in legal parlance means the various properties which 
constitute the endowments of tRe benehce. “ A parsonage or rrctory is a certain 
portion of land, tithes and offerings established by the laws of tliis kingdom, for 
e maintemiiice of the minister that hath the cure of souls, wi'liiu tlio palish 
Heie he 18 rector or patron, umt jiroperly comprehends a ecdesi i purodualis 
curn oinnibi's suis )iiiibu8. pratdiis, decimis aliisiiue pioveniunm spec ebus' alios 
^ yo dictum lencficium *’ (Spelman’.s GloSv^aryj {He Alms Com charily. Charity 
commissioners v. Bode, [1901] 2 Ch. 7o0. 758). Tho use of the word 
I^i8oiiai>e” as equivalent to jiarsonage-house, occurs in Pi zlierbert’s Boke 
0 ^orveyiiig and Iniprtivements 0523), and the use of “ p.nsonago house *' is 
88 old us 1506 (New English Lictiouary, sub voce “ parsonage ”). 

H.L.-XI. 3 c 
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Provision of 
parsonage. 


^ parsonage house (0 and glebe are owned (a) by 
the incumbent as a corporation sole for the benefit of himself (h) 

tin / incumbency, and he is entitled to use 

sZf far as such use is con- 

sistent with the due preservation of them for the use of his 

successors (e) He may cultivate the glebe in any way he thinks 
JirPoH any waste, and he may ivork mines 

beneficial to the Church, such as repairs to buildings belonging 
to or repairable by the benefice ; nor, may he open mines, nor may 
he quarry except for the purpose of repairs (d). 

the rule that no church should be con- 
seciated without the provision of a parsonage house and glebe (e), 

many of the clergy for want of proper habitations were compelled 
UK need to reside at a distance from their benefices (f), and to 
lemedy this evil, as well as to provide for the acquisition of houses 
of residence where new parishes or ecclesiastical districts are formed, 
many facilities have been aftbrded by statute for the purpose of 
puichasing a house of residence, or purchasing a site and building 
< ouse 0 lesidence thereon, or rebuilding or improving an existing 
ouse 0 lesidence. In addition to the facilities for acquiring sites 
already referred to in connection with the acquisition of sites for 
c urc es (^), wheie a residence house is inconveniently situate or 
for other reasons it is thought desirable to sell it, the incumbent 
may with the consent of the ordinary, patron, and archbishop, sell 
louse vith contiguous land not exceeding twelve acres, or any 
other house belonging to the benefice which is ruinous beyond 
pail, 01 vhich for other reasons it is advisable to sell, the pur- 
chase-money being paid to Queen Anne’s Bounty and applied in 
eiec ion oi purchase of another site and house, with land not 
exceeding twelve acres, approved by the ordinary and patron (/Q. 

II- P- 297. 

houL not wifhi'n Queen Anne’s Bounty require for a benefice a 

resideiipp ^ as to be convenient and suitable for a 

ofVesidenpp rPIi '^rf- ^ Wro.ved by the bishop is to be deemed the bouse 

oi 2 Viet. c. 106), s. 34). 

qualified (Co estate of the incumbent is described as a fee simple 

of inpJnilfnfoi^ fixing a price for glebe land a sum has been allowed in respect 
(Re Fnnf T' to the incumbent, it may be paid out to him 

fet f cl cr on- Wny (lector) (1848). 5 
[1903] 1 Ch 480) * * GUht Lands, Ex parte Saundtrion {Hector], 

( Ex^im^J^rv^ primarily applicable to keeping the house in repair 

[Ex parte Claypole (Rector) (1873). L. K. 16 Eq. 574). 

\n) &ee p. / 68, post. ' 

(e) See p. 720, ante. 

Act 

Par—.")?’ <=■ 6®)' “■« ParsoDagea Act, isiw, and the 

1865 v" f “• 23 29), the Parsonagee Act, 

Act 18S1 t 44 n 4 - v- Incumbents and Benefices Loans Extension 

M sll in “““only known as the Gilbert Acte. 

AS ?f®PP* '22c<scy., ante. 

W Parsonages Act, 1838 (1 & 2 Viet. c. 23), se. 7-9 ; amended by the 
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1478 . The principal officer of any puhiic departinenl hokling lands 
on behalf of His Majesty or for the puhiic use or use of his depart- 
ment and every body politic, corporate or collegiate, and corporation, 

sole, and all trustees or other persons haviim the 
management of any charitable foundation or public institution, or 
other person empoivered under the Lands Clauses Acts to convey 
or release lands by an assurance under seal, may convey to the 
Goyernors of Queen Anne’s Bounty, by way of voluntary, gift or 
on sale, any lands, tenements, or hereditaments, provided' that any 
lands given must not exceed one acre, including the site of any 
buildings thereon, to he used as parsonages or residences, or for 
enlarging parsonages or residences of incumbents, or as gardens or 
appurtenances thereto (i). 


SK(rr. 2. 

Property 
Eccle- 
siastical in 
its Nature. 


Grants of 
land by 
public bodies. 


(ill.) Morifja<jes for Expenditure on Hume of Uemknce or Gkhe or Chuncel 

1479 . An incumbent of a benefice (/;) may borrow at interest on Mortgage by 
mortgage of the glebe and profits of his benefice in the prescribed ‘"cumbent. 
form any sum or sums, not being less than X' 100 and not exceeding 
. three years’ net income of the benefice (/), for all or any of the 
following purposes, namely : (1) For building a new or repairing or 
[' improving an existing house of residence for the benefice (m) ; 

C (2) for purchasing a site for a house of residence and other 
j necessary buildings ; (3) for purchasing not more than twenty 
acres of land, where the existing glebe does not exceed five acres, 
for a site for a house of residence with outbuildings and for gardens 
and glebe ; (4) for purchasing not more than twelve acres of land 
contiguous to or desirable to be used or occupied with the house of 
residence or glebe of the benefice; (5) for building offices, stables, 
outbuildings, or fences for the house of residence ; (0) for repairing 
the chancel of the church of the benefice where the incumbent is 
liable to repair the chancel (a); and (7) for building, improving, 
or purchasing a farm-house or farm buildings or labourers’ dwelling- 
houses belonging to or desirable to be acquired for a farm or lands 
appertaining to the benefice (o). The incumbent must first submit 


the Pluralities Act, 
Act, 1839 (2 & 3 


under the 
raise muuey 


Pai^onages (Amendment) Act, 1838 (1 & 2 Viet. c. 29), tl 
1838 (1 & 2 Viet. c. 106), s. 25, and the Church Building 

Vict. c. 49), s. 17. 

(*) Parsonages Act, 1865 (28 & 29 Viet. c. 69), s. 4. 

(«) -Lho meumbeut of any benefice which has been augmented uj 
^cclesiastical Commi.ssionei*s Act, 1840 (3 & 4 Viet. c. 113), cannot raiso 
^y mortgage of his benefice for purchasing, building, or improving a parsonage 
ouso without the consent of the Ecclesiastical Commissionei's (Ecclesiastical 
Pf«idence Act. 1842 (5 & 6 Vict. c. 26), s. 13). 

[1) ihe rule of the Governors of the Bounty is that the outsido limit of the 
oan T^ch they will sanction is thi'eo years’ not income, and they rarely lend 
\ years’ net income except lor a now house. 

dS. 582). includes making additions to the house {Boyd v. Barker (1859), 4 

W See p. 732, ante. 

>) Clergy Residences Eopaii* Act, 1776 (17 Geo. 3, c. 53), ss. 1—7, 12—20; 

1780 (21 Geo. 3, c. 66); Glebe Exchange Act, 
(55 Geo. 3, c. 147), s. 6; Clergy Residence Act, 1826 (7 Geo. 4, c. 66); 
^areonages Acf, 1838 (1 A 2 Vict. c. 23), ss. 1, 4, 5 ; Parsonages Act, 1865 (28 & 
Vict. c. 69),'68. 1,3. The objectsrecognisedby the Governors of the Bounty 

3c2 
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a scheme and estimate {p) to the bishop of the diocese and the patron 
of the benefice, and obtain their written consent to it((/). The 
mortgage is to be for the term of thirtj'-five years, or until repayment 
of the principal sum secured with interest and incidental costs ; and 
after the first year of the term the incumbent is to repay yearly one 
thirtieth part of the principal sum with interest thereon or on so 
much as remains unpaid (r). But the Governors of Queen Anne’s 
Bounty may lend money to incumbents for any of the above- 
mentioned purposes at interest not exceeding 4 per cent, per 
annum for shorter terms and under different forms of mortgage, 
and repayable either by annual instalments as above mentioned or by 
fixed yearly sums in the form of a terminable annuity (s). Colleges 
and halls in the Universities of Oxford and Cambridge and other 
corporate bodies possessing the patronage of benefices are also 


as those for which a loan may be sanctioned are (1) Purchasing house and 
land or site for residence, or purchasing land, not exceeding twelve acres, 
contiguous to the residence or glebe or desirable for use or occupation therewith; 
(2) linilding, rebuilding, enlarging, and altering residence and offices, or 
building necessary stables, outbuildings, or fences; (3) Pestoring, rebuilding, 
or repairing the iabric of the chancel where the incumbent is liable to repair or 
sustain it, provided the fabric of the church is in good preseivation, or is 
about to be restored: (■1) Building, improving, or purchasing fann-houses, 
buildings, or cottages desirable to be held with lands belonging to the benefice ; 
(5) Water supply and saniturj' improvements to residence; (6) Purchasing 
movable fixtures in the residence. 

{]>) The incumbent must procure a certificate showing the condition of the 
buildings, the value of the timber and materials on the glebe to bo used, and an 
estimate of the work to be done, and verifying on oath the annual profits of 
the living. The estimate must follow the fonn and be in accordance with the 
instructions which are supplied by the Governors of Queen Anne’s Bounty, so 
as to comply with the statutory requirements, and the estimate and plans must 
be signed by tlie bishop and patron before the application will be considered by 
the Governors of the Bounty. 

[q) Clergy Residences Repair Act, 1776 (17 Geo. 3, c. 53). In the case of a 
benefice augmented under the Ecclesiastical Commissioners Act, 1840 (3 it 4 
Viet. c. 11.1), the consent of the C'ommissioners under their common seal must 
also be obtained (Ecclesiastical Houses of Residence Act, 1842 (5 & 6 Viet, 
c. 26), s. 13). The bishop and patron, as consenting parties, are preclufled 
from themselves advancing money on the mortgage {Oreeulaw v. 

(1840), 3 Beav. 49), but the incumbent may do so [Boyd v. Barker (1859), 

4 Drew. 582). The money can be borrowed on mortgage only to pa) for future 
works and not to repay money already expended [Lidhetter v. Hatch, [1907] 1 
Ch. 404). It is essential that before any loan is obtained or an)' building is 
commenced application should be made to the Governors of Queen Anne’s 
Bounty, and that the necessary preliminaries shall have been completed in 
accordance with the instructions which will be given by them, and that the 
foimal consent prepared by them shall have been duly executed. 

M Parsonages Act, 1838 (1 & 2 Viet. c. 23), s. 1. 

(s) Clergy Residences Repair Act, 1776 (17 Geo. 3, c. 53), s. 12 ; Parsonages 
Act, 1838 (1 & 2 Viet. c. 23), s. 4 ; Parsonages Act, 1865 (28 A 29 Viet. c. 69)» 

8 . 3 ; Ecclesiastical Dilapidations Act, 1872 (35 & 36 Viet. c. 96), se. 1, 2. Ry 
the Incumbents of Benefices Loans Extension Acte, 1881, 1886, and 1896(44 &4o 
Vict. c. 25. 49 & 50 \ict c. 34, and 69 & 60 Viet. c. 13), and the Incumbents of 
Benefices Loans Extension Act, 1886 Amendment Act, 1887 (50 &. 51 Viet. c. 8), 

■ the Governors were empowered during a limited time to make certain exten* 
t'^ions in the teims for the repayment of money lent by them by suBpending fo^ 

payment of the annual inst^ments of principal (eee D(>te 
p.)^7o/, post). By the Extraordinary Tithe Redemption Act, 1886 (49 & ^9 
Viift. 0. 54), 8. 12, whenever it should appear to the Governors that the income 
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empowered to lend money to assist in any of the above-mentioned 
purposes in respect of benefices in tlieir patronage (/). 

1480. Where the object of the loan is the purchase of sites or 
houses or the building or repair of houses (»), the money must be paid 
into the hands of some person nominated to receive and apply the 
same for the purpose by the ordinary, patron, and incumbent (r). 
^Vhere there are buildings on the glebe, the bishop, before giving 
his consent, is bound to make inquiries (((?), which he usually does 
through two neighbouring beneiiced clergymen, respecting dilapi- 
dations, unless a certificate has within tlie last preceding five years 
been given under the Ecclesiastical Dilapidations Act covering all 
the buildings of the benelice(.r). if the site for buiMing iJ’ not 
already part of the glebe, it must he secured to the benelice 
through the medium of the Governors of f^ueen Anne’s Bounty 
or of the Ecclesiastical Commissioners. 

1481. If the Ecclesiastical Commissioners have at any time 
augmented the income of the benelice, or are contributing towards 
the object for which the loan is sought, they usually appoint their 
own nominee and surety, and their approval of the proposal should 
be obtained before application is made to the Governors of Queen 
Anne’s Bounty, unless the loan asked for, with the sum contributed 
by the commissioners, is less than ,1'300, and the sum so contributed is 


of a beuefico ou which a mortgage to them existed, had boon diminished by 
the operation of that Act, they were empowered on tlio application of tho incum- 
bout, with the consent of the patron, to mo life tlie cmiditions of tho mortgage, 
or the term fixed for the repayment of tho in’incipal sum secure I thereby, as 
might seem to them reasonable. 

(0 Clergy Residences Repair Act. 17T(> (IT Goo. 3, c. .>3), s. IS ; Parsonages 

Act, 1838 (1 ic 2 Viet. c. 23), s. o ; Parsonages Act, 18(53 (2S & 23 Viet. c. (53), 
8. 3. 

(«) Parsonages Act, 18(53 (2S A 29 Viet, c. (53). The mortgage cannot bo validly 
wade if the money has already been o.xpeialed [LUbtUer v. Ha'ch, [1307] 1 Oh. 
•104). The rule of tho Governors of the Bounty is that the outside limits of the 
term for repayment are thirty years for a purchase of land, tweuB'-tivo years 
for a now house, fifteen years for alterations, ad<htions, or improvements, 
and seven years for tixtui’es. The Governors of tho Bounty liavo been granted 
powers by certain statutes to pass resolutions extending tho time for repayment 
of loans, but the powers for this purpose given by Incumbents atid Benefices 
Loans Extension Act, 1881 (4 f & -13 Viet. c. 23), were not exercisable beyond 
mree years {ibid., s. 2); ami those given by the Inoumbonts of Benefices Loans 
Extension Act, 1886 (49 & 30 Viet. c. 34), amended by Isicumbents of Benefices 
Loans Extension Act, 1886, Aiiieudmeat Act, 1887 (30 31 Viet. c. 8), were to 

bo exercised by resolutions pa.ssed before 31st December, 1887. As to extension 
of the mortgage terjus where the income of a benefice is reduced under the 
Extraordinary Tithe Redemption Act, 1886 (43 & 30 Viet. c. 34), see note (s), 
P. 756, ante; Pai'sonages Act, 1838 (1 & 2 Viet. c. 23), s. 1; Ecclesiastical 
Dilapidations Act, 1872 (33 & 36 Viet. c. 96), s. 1. 

(v] | Clergy Residences Repair Act, 1776 (17 Geo. 3, c. 33), s. 4. The 
nomination is to bo in the form contained in the schedule to the Act, and should 
not substantially depart from it (//u/3e(ft!r v. Hatch, supra). In addition to the 
nominee there must be a surety who will join him in a bond in double tho value 
et the loan to secure that it is duly laid out. 

(w) Clergy Residences Repair Act, 1776 (17 Geo. 3,c. 63), s. 5. The bishop’s 
secretary is entitled to a foe of one guinea on issuing a commission of inquiry 

to dilapidations. 

(») fcJoo p. 772, post, 
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Prnnpv^u than the loan. In order that a loan maybe sanctioned it is 
Prr]p ffqmsite that the income of the benefice must be sufficient to pay 

siasticaTin instalments 0 /), as well as the curate’s 

its Nature, “oo-i'esidence, and in cases where the income 

— consists principally of pew rents the patron or three of the 
parishioners may be required to enter into a deed of guarantee as 
a collateral security for payment of the interest and principal. 

_ W heie the Ecclesiastical Commissioners hold any money which 
IS applicable for the proposed purpose, and their consent to the 
app ication of such money is required, the plans of any proposed 
work must, before being finally approved by the Commissioners, 
leceiye the approval of the bishop. The Commissioners require 
that before any building of a house is commenced, or contracts are 
enteied into, either one of their two model plans of a house should 
be with their ajiproval adopted (^), or plans, specifications, and 
estimates should be submitted to and approved by them ; and in 
case of purchase of a house they require that the tenure shall be 
ireehold and that plans shall be submitted. 


f ,1 ^) 1 ^ 6 re new buildings are necessary for the residence of 

house^o^ incumbent of a benefice having an income exceeding ilOO a 

residence. bishop may, on the avoidance of the benefice, after 

obtaining a report from four beneficed clergy of the diocese, 
including the rural dean, if any, of the district, that a fit house of 
lesidence can be conveniently jirovided on the glebe, and that the 
income exceeds i:i 00 , obtain a certificate of a surveyor as to the 
buildings, if any, and materials, and a plan or estimate for the 
election or repair of such a house (c(), and after transmitting copies 
01 the leport, plan, estimate, and certificate to the patron and 
incunibent, if any, and considering any objections raised within 
tvo calendar months in writing by them, and modifying the plan 
11 lie thinks fit ( 6 ), raise the sum so estimated by mortgage of the 
profits of the benefice, such sum to be paid to a nominee appointed 
by the bishop, and expended by him in such buildings or repairs, 
01, if not all required for such purpose, then in permanent improve- 
ments m building on the glebe or jiayment of the mortgage debt (c). 

\\ heie a fit house of residence cannot be conveniently provided on 
fie glebe, the bishop may contract, either personally or through a 

a house and land, or for land upon 
V icfi a house can be built in a convenient situation for such 
residence, and may raise money for the purpose by mortgage of 
the glebe, tithes, and other profits of the benefice (d), such buildings 


Ui lUV ) 


ni t " becomes payable until after the expiration 

ot tte term (Parsonages Act, 1838 (1 & 2 Yict. c. 23 ), s. 1 ). 

•fi snf» these model houses is calculated not to exceed 

tKoVA . ^be plans, quantities, and specifications are supplied by 

ATT ^ guinea, but a responsible architect must be 

ap oyea to superinten I the erection, for which the Commissioners allow per 
cent on the cost out of funds (if any are available) in their hands. 

{a) Pluralities Act, 1S38 (1 & 2 Viet. c. 106), s. 62. 

Ibid.,s.6S. ' 

^c) Ibid., s. 66. 

.d) Ibid., s. 70. 
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and land beiii" conveyed to the patron, his heirs and successors, 
for the use and beneiit of the incumbent of the benelice (r). The 
mortgage is to be in the prescribed form for the term of thirty- 
five years or until repayment of the loan witli interest and incidental 
costs. The Governors of Queen Anne’s Bounty may lend tlie money 
at interest not exceeding 4 per cent, per annum; and colleges and 
halls in the Universities of Oxford and Cambridge and othercorporate 
bodies possessing the patronage of benefices may lend the money 
M'ithout taking any interest for it (f). 


(iv.) Other AnthorUed Charijes. 

1483 . With the consent of the bishop and patron, a loan on the 
security of the possessions of a benefice may he made by the 
Governors of Queen Anne’s Bounty : ll) of the whole or any part 
of the sum stated in the final report, together with a sum for costs 
and expenses, in cases where, when the benefice is not vacant, a 
report is made as to tlie costs of the works needed to repair 
dilapidations in the buildings of the l)enefice, and (2) of the whole 
or any part which the Governors do not receive from the new 
incumbent of the sum stated in the order, together with a sum for 
costs and expenses in cases where, on the avoidance of a benefice, 
an order is made as to the repairs necessary to make good the 
dilapidations and the cost of such repairs (//). 

1484 . An incumbent, with the consent of the patron or of the 
Governors of Queen Anne’s Bounty, after paying compensation to 
an outgoing tenant of land belonging to the benefice, or after 
expending the amount necessary to execute an improvement which 
the tenant has notified his intention to execute, may obtain from 
the county court a charge upon the tenant’s holding of the amount 
80 paid or expended. Or, instead of the incumbent, the Governors 
of Queen Anne’s Bounty may pay the compensation to the tenant, 
and obtain from the county court a charge on the holding in respect 
thereof in favour of themselves (/i). 


1485 . Under certain local and personal Acts constituting 
companies with power to advance money for the improvement of 
lands, and under the Improvement of Land Act, 1864 (i), incumbents 
may create a terminable charge on the lands of their benefices for 
securing the repayment of money borrowed for the improvement 
thereof ; but the patron of the benefice and the bishop of the diocese 

fe) PluraUties Act, 1838 {1 & 2 Viet. c. 106), s. 71. 

(/) Ihid., ss. 62—74, Sched. II. Loans under this Act by the Governors of 
yueen Anne’s Bounty were included in the provisions of the Loans Extension 
Acts, and the section of the Extraordinary Tithe Redemption Act mentioned in 
note (s), 756, anU. 

G) Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet. c. 43), ss. 17, 18, 38, 
39, 62— W ; Ecclesiastical Dilapidations Act. 1872 (35 & 36 Viet. c. 96), ss. 1, 2 ; 
see pp. 7/0, 771, imt. Loans for repair of dilapiaations wore included in the 
ff^^sions of the Loans Extension Acts, and the section of the Extraordinary 
S; ? Redemption Act, mentioned in note («), p. 756, ante. 

Q (^0 Agncultural Holdings Act, 1908 (8 Edw. 7, c. 28), ss. 15, 16, 40 (2), (3). 
oee title Aqricultuhe, Vol. I., p. 268. 

M 27 & 28 Viet. c. 114. 
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Iwn nt to every such improvement and 

lane s charged (/) but if a portion of the lands is compulsoS 
puichased under statutory powers, the remaining payments of Che 

SXe":ir •' S 

and charges can he made on the lands of a 

r,nvnnf! *>' sequestrator, or the patron, for the 

puipose of redeeming the land tax thereon or purchasing an 
assignment of the redeemed land tax («). ° 

bv^tpl' ^^^'6 power to charge the expenses defrayable 

by them in connection with the commutation of the tithe of their 

bnrm ^ the tithe is commuted, or to 

bm 2 n of a charge on such rentcharge ; 

but the charge must be paid off in twenty years (o). ^ 

(v.) Learn and Sales. 

c.-i Iwlding a spiritual office can alienate the posses- 

sions of the Church committed to him as the holder of such office, 
ave 111 accordance with certain provisions imposed by law on such 
alienations. Ihus, a bishop cannot alienate without the consent of 

the chapter nor other ecclesiastical corporations sole without the 

consent of the bishop (p). AVith the requisite consent alienation 
was possible prior to the year 1571, but after that date all leases, 
gilts giants, feoliments, conveyances, or estates made or suffered by 
any dean and chapter (q), parson, vicar, or any other person having 

or any bouses, lands, tithes, or 
other hereditaments being part of the possessions of or appertaining 

to any parsonage or other spiritual p romotion (r), other than a lease 
(4) Improveinent of Laud Act, 1S64 (27 & 28 Viet c 1141 s ''O- 

7’“'''^ Grimoldb;/ {Rertor) (1876), 2 
^0 Ch L 208 • f KirksmJtm [rJot] (1882), 

[18^' 1 Ch 348 ^^udExyurte M.dlnd Rail. cJ.. 

3- <=• 116), ss. 69, 78, 79 ; Laud 

231 is 26 81 ’. V v ’ Redemption Act, 1813(53 (leo. 3, o. 

V. Ambrose (1854), 10 lixch 454 

Vilt ■*’ "h 1669 (2 ■2 6 

(p) Burn, Ecclesiastical Law, Vol. H., p. 298. 

simed hv cliepter, executed for them by the dean, though 

S v%/ <1»®® not bind the chapter 

^Tes7ir hf ' ®‘“- 211) ; “or will an agreement not underU 

(rTme.t hf “f Of ““led { R Vrnic v. Ramptem (1747), 3 Atk. 473). 

ment withn , South Sea Annuities were vested inarectoras anendow- 

proceeds were '’bf? loo '■emvestment in land with consent of the bishop, and the 
SidL Jren wl'iol* eouvej^d to a 

his heirs and n.th was by him conveyed to his successor, 

““'•e and assigns, it was held that as the purchase of the land did not 
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for twenty-one years, or three lives, at tlie aceustomod yearly rent si;ct. 2 . 
or more, are utterly void and of no elYect (.s). Prom this date uiUil Property 
the year 18-12 (excepting between the years lKO:( and 1-S17(0) it Eccle- 
was not possible for the incumbent, even with the consent of his siastical in 
bishop or of the patron and ordinary, to grant a lease of glebe lands l^ure. 
which was not within the above reservation, nor could he open 
mines in the glebe or let any mines in the glebe which had not 
been open before that date (a). W here a lease, though not made in 
accordance with the statutory provisions, can be n^garded as 
voidable only, and not as absolutely void, it may be good as against 
the grantor during his incumbency if he is a corporation sole (r), 
or during the lifetime of the head if the grantor is a corporation 
aggregate («■)» and may be adopted by the grantor’s successors (x) ; 
but a lease for more than twenty-one years of ecclesiastical pro- 
perty of which the grantor is a trustee within the Charitable 
Trusts Acts is absolutely void unless made with the approval of the 
Charity Commissioners {a). 

1489. Since the year 184*2 it has been possible for any incumbent EccicMastical 
of an ecclesiastical benefice, with the consents of the bishop and 
patron (6), and when the lands are of copyhold or customary tenure, 
with the consent also of the lord of the manor, to let (c) any part of 
the glebe or other lands of or belonging to the benelicefd), with or 


purport to be and was not made under tlio private statute, tlje land did not I'urm. 
part of the benefice and was not subject to stat. (1<3"1) Id Eliz. c. 10 (Pmuer v. 

Pa»A‘^, [l‘J01]2Ch. dST). 

(«) Stat. (1571) Id Eliz. c. 10, s. 2. A lease not within the provisions of the 
section is utterly void, and consequently tlie light of tlin grantors to r<'-cnter 
exists from the moment of the execution of it, and whore no rent is rosorvcil the 
Statute of Limitations begins to run from that date {Mwjdulen Hospital {rrrsi- 
dent and Governors) v. Knotts (1870), -1 App. Cas. dJ4), but not if a rent, however 
email, were reserved so as to create a tenancy from year to year {ihi'l., per Lord 
Selbokne, at p. 3d5). Where under a private Act a lease by a dean and chapter 
is voidable only and not void, it may be set uj) by the veceijit of rent {l>oe d. 
Pennington v. fanirre (1848), 12 Q. B. 908), sous to bo binding for tho life of the 
dean who received the rent {Pennington v. Gurdale (1>'58), d II. & X. (JjO). So 
also a lease for years may bind a parson personally if lie so long continues parson, 
and if he voluntarily breaks such term by resigning ho may be liable in damages 
{Price V. mtliarns (1830), 1 M. & W. 0). 

(f) Luring this period stat. (1571) Id Eliz. c. 10, liaving been repealed by 
Btat. (1803) 43 Geo. 3, c. 84, was not in force, but it was resuscitated by the 
repeal of the latter Act hy stat. (1817) 57 Geo. 3. c. 09 {Due d. Gales v. Somcr- 
nlU (1820), 0 B. & C. 120). 

(a) Ecclesiastical Commissioners v. Wodehonse, [1805] 1 Ch. 552. 
y) Salishunfs {Bishop). Case (1013), 10 Co. Hep. 58 b. 

.^) Roe d. Berktlcg {Earl) v. York {Archbishop) (1805), 0 East, 80, 103; 
Oo. Litt. 45 a. 

(a;) Co. Litt. 45 a. 

(a) Bang<jr {Bishop) v. Parrg, [1891] 2 Q. B. 277. 

{b) 111 the case of a perpetual curacy, where the patrou i.s a vicar, the consent 
of the rector as patron paramount is also reciuired (Doed. Brammall v. Collingc 

(1819), 7 C. B. 039). 

(c) Ecclesiastical Leases Act, 1842 (5 & 0 Viet. c. 27). This Act does not 
abridge any right of leasing which incumbents enjoyed indeiieudeutly of it 
{Green v. Jenkins (1800), 1 De G. E. & J. 454, C. A.). 

(^) Including any lands vested in any trustee for the benefit of any incumbent 
(Ecclesiastical Leases Act, 1842 (5 & 0 Viet. c. 27), s. 13); but not iucluding 
*iny part of the churchyard {St. Gabriel, Fenchnrch Street v. City of London 
Real Property Co., [1890] P. 95). 
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without any farm-houses, cottages, or other agricultural buildings 
on it, on lease at the best rent obtainable for farming purposes for 
ourteen jeais, or on an improving lease for twenty years, provided 
le parsonage house and ten acres of land adjoining it are reserved, 
or it there IS not ten acres adjoining, then ten acres, or as much, 
eing ess than ten acres, as is within five miles of the parsonage or 
ot the church where there is no parsonage (e). The lease must 
contain covenants to pay outgoings, not to sublet without the 
consents ot the bishop, patron, and incumbent, to cultivate according 
0 ne most improved system of husbandry in the locality so far as 
sue 1 system is not inconsistent with any express stipulation in the 
case, 0 keep all lands and fixtures thereon in good condition and 
repair, and to repair and insure against fire all buildings ; the 
ease must contain^ reservations of all timber saplings and under- 
wood and of ail mines and minerals, but the lessor may covenant 
that the lessee may take brick, earth, stone, lime, timber, or other 
naa eiia s foi the erection or repair of buildings or gates or for other 
impio\ ements ), and the lease must be reported on by a surveyor 
appoin ed by the bishop, patron, and incumbent, who must provide 
} ac ual sm-vey, or by copy from an existing map, a plan showing 
the to be leased and the other lands belonging to the 
ene ce ((■/). \\here the patron or lord of the manor is under 
incapacity or abroad, consent may be given on bis behalf by the 
guardian, committee, or attorney as the case may be(/0, and when 
le pa lonage is in the Crown, the consent may be testified by the 
irst Lord of the Treasury if the benefice is above the value of ^20, 

01 by the Lord Chancellor if it is not (i). All the incumbent’s 
documen s relating to the lease are deposited in the diocesan 
egis ry ( i), and a receipt in writing of a counterpart or attested 
py 0 ^ the lease indorsed on the lease and signed by the lessor is 
conclu^sive evidence that the lease has been duly executed by him, 

^ lease by the bishop and patron is con- 

nncUh **^0 ^ands leased might properly be included, 

with (1) ^ conditions as to rent and covenants have been complied 

1490. An incumb ent or other ecclesiastical corporation (m), with 

lei^e * 6 Viet. c. 27), ss. 1, 2. i'ov foimof 

lease see Encyclopeedia of Forms, Vol. IIL, p. 668. 

anTm.^j f'* practice of the Ecclesiastical Commissioners, where their 

is^to nrppnf Ecclesiastical Leasing Acts (see pp. 163,104, post), 

for thp extract from the 25-incli scale Ordnance Survey maj) 

showing the land to be dealt with and the ownership of ail 

thp fire?? marked thereon, and to accept, at any rate in 

be dealt wUh ^ b-incb scale map where a considerable quantity of land is to 

(A) IhkL, s. 7. 

(f) TI)i(l, s. 8. 

(A) s. 14. 

(^) Ibid.^ s. 4. 

c ^57^ ^7 the Ecclesiastical Leasing Act, 1858 (21 & 22 Viet. 

Acts ’mnL-l tical Leases Act, 1865 (28 & 29 Viet. c. 57). These 

excent nnv ii ecclesiastical corporation, aggregate or sole, 

3 CO ege or corporation of vicars choral, priest vicars, senior vicars. 
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the consent of the Ecclesiastical Coinnussioners (/<) ainl with the 

consent of the patron, anti, when requiretl, with the consent of the 
lord of the manor (o), may also grant a iniilding lease of any land (p), 
excepting any house of residence of any corporation sole or of any 
member of a corporation aggregate, and any otlices. gardens, 
orchards, or pleasure grounds convenient for actual occupation there- 
with, and except any mines or easements the grant whereof might be 


custos and vicars, or minor canons, and except also any ecclesiastical liospitul 
or the muster thereof, to grant leases subject to the restrictions set out in the 
Acts. 

(n) By the Ecclesiastical Leasing Acts (see note (»<), p. TG2, it is com- 
petent to ail incumbent, with the consent of the patron of his living and with the 
approval of the Ecclesiastical Uoininissioners to sell, lease, or exchange any lauds, 
houses, mines, minerals, or other property belonging to his bcnelice, including 
the dealing with glebe lands for building juirposes either by way of lease or 
ground rents or grunt on chief or fee farm rents, and tlie creation of easements 
in or over land, but parsonage houses and tlieir aj)j)urtenanc(‘S and tithe rent- 
charges or corn rents are not dealt with under these Acts, and in cases where 
the property has been acquired for the benefice under the Acts administered by 
the Goveniors of Queen Anne’s Bounty, the Uommis^ionel•s do not take 
proceedings for its sale under the Ecclesiastical Leasing Acts, unless a 
reservation of or special questions in connection with minerals have to bo con- 
sidered. Exchanges of properties of equal value can in certain cases be effected 
with greater facility under the Tithe and Inclosuro Acts (see p. T-i-S. and 
title Commons and Rights of Common, VoL IV.. p. d44). Excepting moneys 
payable by way of perpetual annual chief or foe farm rent or rentcharge, the 
whole of the proceeds from the saleof glebe, or from the sale or working of 
minerals belonging to a benefice, is required to be paiil to the Comnn6siouei>. 
The provisions (see p. 800, post) for the appropriation in certain cases of part of 
the proceeds to the Commissioners’ common fund do not affect the incumbent 
in possession, and are subject to the conditions that the average annual income 
of the benefice shall not be left at less than £000, if the population amounts to 
■^»000, nor at less than £d00 if the population amounts to 1,000, nor in any 
case at less than £000, and that in making provision for the cure of souls out of 
the proceeds, the wants and circumstances of the place in which the lands or 
minerals dealt with are situated are to be primarily considered. In the case of 
a lease the costs, which, in accordance with the usual practice, are payable by tho 
lessee, should include the costs of the Commissioners. In the case of a sale tlie 
Commissioners allow such costs as they in their discretion think tit to bo 
deducted out of the proceeds of sale, but as a rule they do not consider it 
necessaiy that the patron should be separately represented, nor allow anything 
for such separate representation, and in no circumstances do they allow tho 
incumbent’ .s solicitor remuneration in excess of the scale which they have fixed, 
excepting that they allow a small fee for a duplicate conveyance where necessai y, 
and a further fee, not exceeding £2, when tho incumbent’s solicitor also acts for 
the patron. The scale c 


Cd. per cent, additional above £25,000. 
than £250 tho Commissioners are, with 


Where the consideration is not less 
the conciurence of the incumbent, 
prepared to consider the acceptance of 15 to 20 per cent, according to tho 
circumstances of the price, in cash, together with a mortgage deed providing for 
payment of the balance by equal half-vearly instalments of principal ami 

interest combined. ‘ 

(o) Ecclesiastical Leasing Act, 1842 (5 & 6 Viet. c. 108), s. 20. 

(p) Including any land held in trust for tho corporation {ihuL, s. 28), or held 

under which not less than threo-fourtus of the net income is pay- 
aole to the incumbent of a benefice (Ecclesiastical Commissioners’ directions) ; 
u not including any portion of tho churchyard (87. Oahriel, Fenchurch Stnet 
I tcioT tU.) v. City of London Heal Property Co., [1896] P. 05)., 
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prejudicial to the enjoyment of such residence (?), for not more than 

hoS' ortrr'®’f‘° existing 

the I inrl fn 1 Tr ai^ex any part of 

grant a renewal of such a lease, so long as one-fourth part of tE 

term nTreve a mining lease for any 

te rn not exceeding sixty years (s). A building lease so granted 

must leserve the best rent obtainable (<), excepting that a smaller 

covenants foi erecting, repairing, and insuring any buildings to be 

Ebcnf incumbent or other wclesi- 
of thp 1 o may, with the like consents, appropriate any part 

conwniW “■ ^01' places 

SoH imrovement of the estate or the accom- 

P * °V^® occupiers (c). Provisions as to the consent of the 

Uown as patron, and of any patron or lord of a manor who is under 

rEErent^ap™y (V° 

1491. The incumbent or other ecclesiastical corporation may also, 
with the same consents. Ill cases where it is made to appear to the 
satisfaction of the Ecclesiastical Commissioners that it will be to the 

permanent adx-iintage of the estate, lease in any manner, sell, 
exchange, or otherwise dispose of any part of the property in any 
manner and on any terms which the Commissioners by an order 
under their seal approve, but no sale by an incumbent can be so 
authorised until one month’s notice has been given to the bishop of 
e locese (e). All moneys paid by way of premiums on any lease, 
or y w ay of i oy allies on minerals, or on any sale, exchange, or parti- 
tion are to be paid to the Ecclesiastical Commissioners, and may by 
them be reinvested in lands convenient to be held by the corporation 
on whose behalf the money was received {/)» 

1492. I he incumbent may, if he is desu'ous of selling any of the 
glebe except the parsonage house and any lands appurtenant 

M Ecclesiastical Leasing Act, 1842 (5 & 6 Viet. c. 108), s. 9. 

vouv "T. l-'veuty-oue yeai’s made by a vicar within tliree 

tho vir i^fo lease of premises in London belonging to 

■xi ■ /? ^1^6 residence nor above ten acres, was held not to be 

(1880) 8 Scott^GSl)^'^ ^ amending Acts {Vivian v. Blomherg 

(s) Ihid., a. 6. 

Jt) Ibid., s. 1. 
a) Ibid., s. 2. 

^b) Ibid., s. 1. 

^c) Ibid., s. 8. 

.d) Ibid., ss. 22, 28, 84. 

1838 (21 & 22 Viet. c. 571, s. 1. The notice of 
^ to the bishop is now limited to one month, and is 
issued trom the Ecclesiastical Commissioners' office. Where the sale was to 
ees 01 a settlement and the purchase was not authorised by the trust 
n es ^^6n , it was held that the Ecclesiastical Commissioners had no remedy 
gams e owners of the settled estates for specific performance (Ecclesiastii^B 
tcmmmtouns y. Pinney, [1900] 2. Ch. 780, C. A.). 

{/) Ibid.,s.2» 
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thereto (g), apply to the Board of Agriculture and Fisliories for their 2 . 

approval of the proposed sale, i)ut before so doing lie must give Property 
notice to the bishop^of tlie diocese and to the patron of tlie living (/(), Eccle- 
and also to the parishioners and to the sanitary authority o*f the siastical in 
district (i) of his intention to make such api)lication. If the land Nature. 
IS subject to any mortgage or otlier delit, notice, which must be in 
the presciibed foim, must also be given to the mortgagee or other 
creditor (/c). After the notices liave been given to the bisliop and 
the patron the incumbent may apply to the l^oard of Agriculture 
and hhshenes to approve the sale, and the Board, if satisfied of the 
p7im(t facie expediency of the proposed sale, will nominate a com- 
petent valuer and instruct him to report as to the value and quality 
of the land, value of timber, existence and value of minerals, state 
of the buildings, whether the value is likely to be diminished by 
any dilapidations which the incumbent is liable to make good {/), 
whether the land possesses any accommodation value to adjoining 
owners, whether there is likely to be a demand for small allot- 
ments (m), and as to the outgoings. If the Board are then satisfied 
that the application has been duly made by an incumbent authorised 
to apply, that the prescribed notice has been given to the bishop and 
patron that an objection to the sale either has not been made, or if 
made ought not to prevail, and that the sale will be for the perma- 
nent benefit of the benefice, they may approve the sale subject to the 
piovisions of the Glebe Lands Act, i888(H), but the Board cannot 


(jt) ■f'kis exception includes the outbuildings, garden, or other appurtenances 
®^fl^®prsoiiage house, or .such pait of the glebe as the Hoard of Agriculture 
and Fisheiies consider to bo necessary for the convenient enjoyment of that 
house (Glebe I.ands Act, 18S8 (ol & o‘J Viet. c. 20), ss. 2, 8(1)'; Sale of Glebe 
Land Hules, 1009, r. 2). For the Sale of Glebe Land Itules, 1909, dated 
August 13th. 1909, see [1909J \Y. N. 317. 

{Ii) Ihe notices must be in the form in the schedule to the Rule of Glebf> 
Land lUiles, with map annexed, and must contain such particulars of the objects 
and advantages of the proposed sale, and of the situation of the land, as will 
enable the bishop and patron to judge whether they ought to object. If tlie 
patron is a minor, idiot, lunatic, or feme cortrt, tbo notice must be given 
respechvely to the guardian, committee, or husbaml and wife (Sale of Glebe 
Land Rules, 1909, r. 1). It was held in a case under a private Act, which gave 
trustee.s the light of presentation during a minoiity, that this did not 
constitute them patrons for the purpose of consenting to a sale of glebe, and 
that tho^guardian was the jiroper person to consent {LcUfh v. LfUfh, [1902] 

(») Ihe notice to the parishioners must be posted on the notice board of the 
parish church, at the post oflice, and other usual places, on three .successive 
oundays, and if the land is in another parish notice must be given in both 
places (.'<iilo of Glebe Land Rules, 1909, r. 1). 

/n J f prescribed form, see ihitl., schedule. Form No. 3. 

(v If there are any such dilapidations, cither the incumbent must make them 
good before the sale, or the Board must j)rovi<le for the amount of such 
diminution of value being recouped to the benefice by an iinmediute money pay- 
ment or by the application of part of the income of the benefice, with a 
continuing liability on the incumbent until the amount is made good (Glebo 
•^ct, 1888 (61 & 52 Viet. c. 20), s. 5 (1); Sale of Glebe Land Rules, 1909, 

r, 8). 

(m) Glebe Lands Act, 1888 (51 & 52 Viet, c. 20). s. 8 (1); Sale of Glebo Land 

Kules,^1909. rr.4, 5. / v /. 

{»0 51 & 62 Viet. c. 20. If a bishop or patron has objected, the Board must 
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appio^e any sale of and subject to a lease originally created for a 
tei m exceeding t\i enty-one years, or let for any term where through 
t^ lent reserved being less than two-thirds of the value, or for any 
othei leason, the incumbent is not in possession of the full rents 

oTS;bi vaCS" 

’T® W’oved the sale the incumbent 

may sell the land subject to the conditions required by the Board 
and to the provisions of the Glebe Lands Act, 1888 (c) The 
expenses of the sale are defrayed out of the purchase-money, and 
the balance of the purchase-money, after discharging any mortgage 
01 othei debt which the Board decide ought to be discharged (»), is 
paid to he Board (r), and by them invested in trustee secuHties 
selected by the incumbent if he desires, in the name of the Ecclesias- 
tical Commissioners (s), or i n redemption of land tax, chief rent or 

in^fom the person objecting in wilting of their reasons for being so satisfied 
(Glebe Lands Act, ISSS (51 & 52 Viet. c. 20), s. 3 (2) 1 ^ 

Kills ^ ^“'“1 

^ '“'“is are vested in the incumbent “and his 

successors, this does not constitute a trust for “ persons by way of succession ” 

so as to moke It a settlement within the meaning of the Settled Land Acts, and 

consequently the incuinbent has not the powers of a tenant for life under those 

^ Jtai/. Co., [1895] 1 

I andi Ac^l s“ss®r ^ ^Hebe 

iW tte expressly provides that in effect- 

L™A-ts 1 T t Land Acts (for which see title 

ma7 Kfenni’ f ? eentract for the sale as a tenant for life 

SpmT„a tc; '“,‘ered into, nor should any mateiial expense be 

incuired (Sale of Glehe Land Eules, 1909, r. 4), until the Board has decided that 

liven tVinort™'"* ' P'j^fribed notice of the proposal to sell having been 
lonth " f “"5; or creditor may withfn one 

lot be provisions for secunng his rights, or if satisfied that he wiU 

not be damnifaed may approve the sale. Where a mortgage debt is repayable 

m fevnlr of fa' *\®“Woct to any permanent annual^charge 
tL^?Xr f '>onefice, these become payable by the incumbent out of 

IrLZtT tl'o Purehase.money,and the Board may make any provisions for 
preventing prejudice to the future interest of the benefice, which will be binding 

Zl^spt ‘**® Ecclesiastical Commissioners 

fi m Lands Act, 1888 (51 & 52 Viet, t 20), 

bS* D j i jt 

’ A if ^ purchase-money of glebe lands taken by a lail way 

company had been paid into court before the Glebe Lands Act, 1888 (51 & 52 

ar^A ** j court allowed part of it to be devoted to repairs of the rectory, 

Q„p/n ‘'T ?b money borrowed from 

nJf/ Ex parte Orimoldby 

^ another case refused to allow it to be 

Ficaraye (1873), L. Eq. 156).^ . 

is a good discharge'to the pm-chaser (Glebe Lands 


(r) The receipt of the Board is a good dischari 
Act, 1888 (51 & 52 Viet. c. 20), s. 4 (1)). 

(s) The securities may from time to time be varied on the request of and at 
the expense rf the incumbent with the approval of the Commissioners (titrf.: 


fi d TXrV 1 YVi **^yi.Kjyai ui Llie UUUllDliJSlOUertf [WUi.f 

\ I )J* _ Wnere land belonging to an ecclesiastical corporation was subject to 

irchased compulsorily and the lessee’s interest was acquired 

> RUm fnr 


purchased compuisoniy ana tHe lessee’s interest was acquired 
pen ent y , the sum paid for the reversion was ordered to be accumulated 
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quit rent charged on any unsold part of the glehe, or in the purchase 
of lands adjacent to the parsonage the possession of whii-h in tlie 
judgment of the Board would be for the benelit of the benelice and 
for the convenient enjoyment of the parsonage house (0. 

(vi.) Ditnindations ami 

1494 . A dilapidation is the pulling down or destroving in any 
manner any of the houses or buildings belonging to a "spiritual 
living (a) or suffering them to run into ruin or decay, or wasting {h) 
or destroying tlie goods of the church, or committing or suffering'’any 
wilful waste {h) in or upon the inheritance of the church p/). It is 


until the expiration of the lease (/s’.*- }iarU Glomeshr {Dean ami ('hazier) (ls.) 0 ). 
loJur. 239; Ex parte ChrisUhinrh [Jkan ami ('liaj>hr) (l.So3). 23 L. J. (cn.j 
149) ; and where such land was subject to a lease witli lines upon renewal tlie 
corporation was hold entitled to so much onlj’ of the dividends as leprcsented 
the rent reserved, with liberty to apply as to accumulations (/•’»• jiarfr St. Paul's 
{Dean and Chapter) (1S63), 11 W. 11. 4S2 ; but see Ex nartc Merhn i'olleat 
irFardea) (18G2), 1 New Kep. 176). 

(0 Any laud so purchased is convoyed to the incumbent and forms part of the 
glebe (Glebe Lands Act. 1888 (ol & 52 Viet. c. 20). s. 4 (6) ). Where purchase- 
money of part of a churchyard was in court tlie court allowed it to be expended 
in part in purchase of a house of residence which was not suitable but was 
capable of being made so, and in p irtin alterations and rejiairsrequiroil to make 
it suitable [Ex parte St. Potolph, Aldifatc ( I'tVar), [1894] 3 Cii. 54-1). Generallv, 



buildings oeloiiging to the benefice [Re IVhit field [Inramhent] (ISiil), 1 John.«.y H. 
610; Ex parte Shiidon-ander-Wip ltwaud [Ra'tor) (1871), 19 W. 11. 549), or in 
the inclosure of other lands belonging to the benefice {Ex park JAirkir(,t}il (1851), 
14 Beav. 158), and even in some cases in repapnent of iiionoy already expended 
[Ex parte Holt/well-cnm^Needhufworth (Rector) (1879), 27 W. R. 707 ; Ex parte 
Qamston [Rector) (1876), 1 Ch. I). 477), but not in paying off money borrowed 
for the purpose ( WiUiaMis v. Aylesharij and Unckimiharn Rail. ('o. (1874), 43 L. J. 
(cn.) 825, C. A. ; and note (</), on p. 766, ante), nor without tlie consent of the 

•te 
th 
The 

combined effect of s. 32 of the Settled Land Act. 1882 (45 Ov 46 Viet. c. 38), and 
8. 69 of the Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. IS), is that 
when purchase-money of glebe has been paid into court under tlie last-named 
Act, it may be dealt with as capital moneys under the Settled Land Acts [Ex parte 
Castle Ihjtlaim [Vicar) and Ex parte Midland Rail. CV»., suftra) ; as, for instance, 
in discharging incumbrances or buying up lease.s on other lands held on the 
same trusts (.^e Dprmia Charity (1883), 23 Ch. D. 171 ; Ex. parte Lomlon [Hishop) 
p860), 2 De G. P. & J. 14, C. A. ; Ex parte Manchester [Dean ami Cano7is) 
(1873), 28 L. T. 184 ; /?€ Queen Camel ( Vicar) (1863), 1 1 W. E. 503). 

(«) This includes in the case of a benefice all such houses of residence, 
chancels, walls, fences, and other buildings and things as the incumbent i.s by 
law or custom bound to maintain in repaii* (Ecclesiastical Dilapidations Act, 
1871 (34 & 35 Viet. c. 43), s. 4). Before this Act it was held that a vicar could 
not recover in respect of repairs of buildings which wore held by a college in 
trust, to peimit the vicar to receive the rents after deducting the expense of 
repairs [Broiu7ie v. Ramsden (1818), 2 Moore (c. p.), 612). 

(^) It is waste for a rector to cut trees in the churchyard except for repairing 
the chancel of the church (stat. (1306—7) 35 Edw. 1, stat. 2), or fur a bishop to 
cut down and sell the trees of his bishopric (Burn, Ecclesia.stical Law, 
Vol. IL, p. 146 c; Winchester [Bishop) v. Woolyar (1629), 3 Swan. 349, n.), or 
for a parson to open mines [Knight v. Moseley (1753), Amb. 176), without the 
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the dutv of every person occupying a spiritual office and receiviuR 
the emoluments thereof to prevent the dilapidation of the property 
belonging to it, and any breach of this duty may be visited with 
ecclesiastical censures, while the next occupant of the office in 
respect of any dilapidations outstanding on the office becoming 
vacant, may recover damages in the spiritual court or at common 
law against the predecessor or his estate (c). 


Diocesan 

surTeyors. 


1495. In order to make provision for the better sustentation of 
bmldmgs which ecclesiastical persons are thus liable to repair, as well 

consent of the iiation and ordinaiy (HuUeu v. Wteku (1860), 1 John. & H 278 • 
Uuntle;i v. iJnsseW (1849), 13 Q. B. 572), but not for a parson before the 
restrainnig Acts of Lhzabeth with the consent of the patron and ordinaiw to dig 
new coal mines iii a glebe (/fnftands [ComHm) Case (1663), 1 Lev. 107), or since 
the rc.vtraming Acts lor him to work mines already opened, provided the open- 


lui liiv puipuse ui applying tne proce 

nllrul' belonging to the benefice {^owerh, vr Pryer 

(ISbJ). L. P 8 Eq 41i : U tiher v. Uinc/uster {Dean efc.) (1817), 3 iMer. 421; 

il/aWW/A iJM-e) v. St.John (I8o2), o DeG. & Sm. 174). or to alter thesyrtom 
of cultivation for the purpose of meliorating the land {SL Albans (Duke) v. 
Shpivith (lS4o), 8 Beav. 3o-l), or to suffer a building to go to decay if 
he replaces it by a better building {Hunthj v. Jhmell, supra). As to the 
lemoval of fixtures placed by the incumbent, see Martin v. lioe (1857), 7 
E. A B. As to trees in the churchyard, the statute “Ne rector pro- 
sternat arbores in cemitens” stat. (i;i()(i-7) 35 Edw. ], stat. 2, enacts that 
horasmuch as a churchyard that is dedicated is the soil of a church and 
whatsoever IS planted belongeth to the soil it must needs follow that tliose Trees 
which be growing in the churchyard are to be reckoned amongst the goods of 
the Chui-ch the which Laymen have no authority to dispose but as tiie Holy 
bcrijituie doth testify Tiie charge of them is committed only to Priests to be 
ij^po^ed of And yet seeing those trees be often planted to defend the force 
of the wind from hurting the church We do prohibit the Parsons that they 
do not presume to fell them down unadvisedly, but when the Chancel of the 
Church doth want necessary reparations; neither shall they he converted to 
any other use except the body of the Church doth need like repair. In which 
aise the Kectors of poor parishes of their charity shall do well to relieve the 
Parishioners with bestowing upon them the same Trees which we will not 
command to be done but we will commend it when it is done.” 

(r) The action is based not on the general law of the land, but on custom 
which had become part of the common law, and therefore all the incidents of 
the custom attached {Bnjan v. Clay (1852). 1 E. & B. 38). The principle 
is that the law cast a duty on the incumbent or prebendary (IladcJiffe 
P9y y (1<88), 2 Term Eep. 630) to maintain the houses, buildings, 
and other premises belonging to the benehce because he enjoyed the benefit of 
them, but that neglect to perforin it constituted no civil tort during his lifetime, 
and occupation of the benefice either to his successor who was unknown, or to 
the patron who had no right of action for spoil or waste, and only enured to 
the successor when he was ascei-tained [Jenrn v. Hill (1690). 3 Lev. 268; 

y. Zaae (1669), 1 Wms. Sauiid. 216 a, b; Mason v. Lambert (1848), 
0.7 (1743), Willes, 413; Bird v. Rdph (1835), 

^^07 0 ^' n3; _Ihs€ V. M,tcalfe(\m). 10 B. & C. 299; Buvbury v. 

(1849), 3 Exch. 558 ; Huntley v. Hassell^ supTa)^ not as a debt, but as a liability 
to damages which was to be satisfied out of assets after simple contract debb< 
[Bryan v. Clay, supra). It is confined to dilapidations to houses and buildinge. 
and do^ not extend to waste by digging gravel in the glebe {/loss v. Adcock 
(1868), L. B. 3 C. P. 655). The action for damages of which the above-n«med 
cases afford examples has been practically abolished by the Ecclesiastical Dilapi- 
dations Act, 1871 (Be Monk, IVayman v. Monk (1887), 35 Ch. D. 583. 588). As 
to the Lability of a bishop to account for waste, see Cramvton v. Meath (h'wAcp), 

(1837), Sam&Sc. 297. ^ 
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as for the relief of such persons and their representatives id) a 
surveyor or surveyors of ecclesiastical dilapidations is or are 
appointed for each diocese (e) by the archdeacons and rural deans at 
a meeting at winch the bishop, or in his absence the senior arch- 
deacon presides (/). The appointment is subject to the ap])roval 
of the bishop, who has power to hear any complaint af^iinst a 
surveyor of neglect, breach of duty, or unfitness for his office and 
to remove him after giving him an opportunity of showing cause to 
the contrary (//). The surveyor is paid according to a rate of 
charges hxed or revised at a meeting of the bishop, archdeacons 
rural deans, and the chancellor of the diocese (//). The survevor 
must not be interested directly or indirectly, except as shareholder in 

a public company, in any work or contract to be entered into for the 
repair of ecclesiastical dilapidations (/). 

At the request of an incumbent, or on complaint in writing of an 
archdeacon or rural dean or patron of a benefice (A-), that tlie binldings 
of a benefice ( 1 ) are in a state of dilapidation, or within three calendar 
months after the avoidance of a benefice (/a), unless the late incum- 
bent is free from all liability to dilapidations, or where a benefice is 
undei sequestration within six months after the sequestration issues, 


(d) Ecclesiastical Dilapidations Act. 1S71 (IH & Viet. c. -l.'f), preamble. 
It was formerly necessary for every bishop as soon as he was installed, and for 
every rector or vicar as soon a.s he was inducted, to procure a survey of tlie state 
of the premises, and evidence of the amount required to repair them fHurn 
Ecclesiastical Law, Vol. II., p. 147). 

(e) A building belonging to a benefice is deemed to b»‘ in the diocese of the 

bishop under whose jurisdiction the benefice is (Ecclesiastical Dilapidations 
Act, 1871 f34 & 3o Viet. c. 43). s. o). ^ 

(/) Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet. c. 43), s. H. 

(ff) I bid. The appointment may be general or for a term, and for the whole 
or part of the diocese. 

h) Ibid.^ 8. 10. 
t) IhuL, 8, 11. 

A) /6ft/., 8. 12. A copy of the complaint must be forwarded to the incumbent 

one month before the inspection is ordered. An agreement by two incumbents, 
irifwo with the assents of their respective patrons and bishops, to e.xchango their 
livings without any payment for dilapidations on either side was not simoniacal, 
contrarj’ to the policy of the Act as to lie invalid ( Wruiht v. Dnvies 

P \ P' '*• E^^u'ards (185l)), bS C. B. 3S9, 

-CiX. Oh.), but the mere fact that at tho time of the agreement to exchange 
neither party contemplated such a claim will not estop either party from 
^ V* (1«41). 9 M. & W. Ififi). 

(') Benefice includes all rectories with euro of souls, vicarages, perpetual 
cuiucies, donatives, endowed public chapels, and paiochiul chapelries, and 
chapelnes or districts belonging or reputed to belong to, or annexed or reputed 
0 be annexed to, any church or chapel (Ecclesiastical Dilapidations Act, 1871 
(34 & 35 Vict. c. 43), b. 3). 

(m) Ecclesiastical Dilapidations Act, 1871 (34 & 35 Vict. c. 43), s. 29. 
Iho Act contains two distinct sets of provisions : ss. 12 — 24, relate to 
inspection when a benefice is not vacant; ss. 29—43 relate to inspection 

therefore, has no bearing on an inspection made 
under the latter sections, and, con.seqiiently, where a benefice was under seques- 
ration at the death of tho incumbent and the inspection was made after 

bishop’s order was made pursuant to s. 34, it wa.s hold 

JU tlm sequestrator was not liable for, nor entitled to deduct out of tho profits 
43^^ costof the repairs required {Joim v. Danyerjield (1875), 1 Ch. D. 
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and thenceforth every fifth year while it continues (u), the bishop 
may direct the surveyor to inspect the buildings of the benefice. 

1496. heie such a complaint is made, if within twenty-one days 
of notice thereof the incumbent informs the bishop that he intends 
to do the repairs, the bishop may allow him a reasonable time to 
execute them (o), but if he does not or the bishop during the time 
so directs(p), then the surveyor inspects, and within one month sends 
to the bishop his report, and a copy to the incumbent and to the 
sequestrator (if any) (q), showing, if any works are needed for putting 
into repair any dilapidated building belonging to the benefice, what 
they are, specifying them in detail, what he estimates to be the prob- 
able cost, and at or within what time or times such work respectively 
ought to be executed, or, in the case of an avoidance of the benefice, 
stating \\ hat sum will be required to make good the dilapidations (r). 

. incumbent (s) or sequestrator may, within one month, state 
in writing to the bishop objections (0 to the report on any grounds 
of fact or law, and the bishop may, at the expense of the objector, 
direct a second report l)y another surveyor or take counsel’s opinion 
on a question of law, and shall, after due consideration, make an 
order giving his decision in writing, which is final (a). 

The incumbent must then proceed to execute the repairs within 
the time named or such extended time as the bishop shall allow (/i). 

X 01 that purpose he may borrow, and the Governors of Queen 
Anne s Bounty upon his request, with the consent of the bishop, 
may lend, upon the security of the possessions of the benefice, the 
''hole or any part of the sum stated as the cost, with such sum 
as the Governors think fit in respect of costs and expenses (c). If 
the benefice is under sequestration the sum stated {d) becomes a 

(n) Ecdesiastical Dilapidations Act, 1871 (34 & 35 Viet. c. 43). s. 13. 

(o) Ihul., s. 22. ^ 

U) In the c^e of avoidance of a benefice the Act says (ibid., s. 29), “The 
bishop shall direct ; but it was held that the section is directory and not 

impeiative, and that a direction made by the bishop more than three months 

after the avoidance {Caldowv. (1877). 2 C. P. D. 562) and an in.spection 

made after three months pursuant to a direction within three months are valid 
(OUaves V. Marnner (1876). 1 Ex. D. 107). 

M Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet. c. 43 ), s. 14. 

( 7 ) In the case of an avoidance of the benefice the report may state any 

special circumstances, and a copy is to be sent both to the new incumbentand to 

the late incumbent, his executoi-s or administnitors (ibid., s. 30), and either the 

new incumbent or tli3 late incumbent, his executors or administrators, mav 
state objectiOL.s to the report. 

(«) Including both the new and the late incumbent in the case of a vacant 
benefice (ibid., ss. 16, 32). 

(() yin/., ss. An objection bv letter from the executor. of a deceased 

incumbent should be considered by the bishop, even though it does not expressly 

^ 'vithm s. 32 of the Act (De Ueaumis v. Green (1907), 24 T. L. Ib 
(j\ A,)* 

( 0 ) Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet c. 43), ss. 16, 34-35. 

Ihe placing of the bishop’s signature on the order by means of a stamp is a 
sufhcient signature (De Beauvais v. Green (1906), 22 T. L. R. 816, reversed on 
another point (1907), 24 T. L. E. 43. C. A.). 

(1) Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet c. 43), ss. 19, 42. 

J his section says eighteen months for a new incumbent. 

(c) Ibid., 69. 17, 38. 

(rf) The sequestrator has no authority to expend on repairs out of the profits 
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charge upon the net profits of the benefice in priority to all other 

charges except the stipends of the curate or curates' apiiointed to 
peilorm tlie duties (c). If the benefice becomes vacint while 
undei sequestration a fresh inspection and report is made by the 
siuveyor(y), and in all cases of a benefice becoming vacant a report 
already made stands good, subject to any modification which may 

If the incumbent refuses or neglects to duly execute the retiairs, 

the bishop may raise the prescribed sum, if not otherwise tirovided 

by the incmnbent, together with all costs, by sequestration of the 
profits of the benefice (//). ‘ 

In the case of an avoidance of the benefice the order is signed by 
the bishop in triplicate (i). and the sum stated in the order as the cost 
of the repairs (u) is a debt to the new incumbent recoverable from the 
late incumbent or his estate (/), which is recoverable pari passu with 
other debts due from the estate (m), and the new incumbent, as and 
when he receives it or any part, is bound forthwith to hand it over 
to the Governors of Queen Anne’s Bounty(/ 0 , and at the end of six 
months from the date of the order, or such further period not 
exc-eeding twelve months as the bishop may allow, is bound to i)av 
to the Governors whatever sum is re(iuired to make up the sum so 
stated as the cost of the rejiairs (o). The new incumbent mav, with 
the consent of the patron and liishop, elect to rebuild the premises 
and apply the said sum thereto, but if not he must execute the 
re^iairs within eighteen months (ji). 

1497. Where money is standing to tlie credit of a dilapidation 

account in the books of the Bounty, the repairs must be executed to 
the satisfaction of the surveyor {q), and in the cases of sequestration 
01 lefusal to execute they must be executed under the direction of 

who certifies (n) from time to time for payments 
out of the money so standing until the whole of the repairs have 
been executed or the money is exhausted, and when the repairs 

of tho benefice a larger sum than that estimated in the surveyor’s report {Kimkr 
hiravinni (1885). 15 U. B. D. 222). 

(c) Ecclesiastical Dilapidations Act, 1S71 (84 cV: 85 \kt. c. 48), s. 20. 

(/) /in/., 8. 21. ^ 

(v) Jhid., ss. 24, 49. 

(/f) S.S. 28, 48. A I’aihire to repair by reason of inability to jviy for 
Sorjo * 4 'j to a refusal or neglect {P'x parte Lvmjhman (1907), 52 

(0 One copy is seiit to the new incumbent, one to the late incumbent, hi.-s 

adininistratois, aud tho third is filed iu the diocesan registry 

if I’epairs timber gi'owing on the glebe is used, tho value of 

t snoulfi not be included in the cost charged against the late incumbent's estate 
7- i’ooke (1820), 2 C. & P. 400). 

(0 -tiCclesiastical Dilapidations Act, 1871 (84 & 35 Viet. c. 48), s. 36. 

23 Beav 278 v. (1887), 35 Oh. D. JimetwJiaryeMilSoii), 

J«) ibid., 8. 37. 
p) IhUl, ss. 40, 41. 

(i>) Ihid., s. 42. 

L?) I bid., 8. 44. 

,r) Ibid., s. 4o. 

(«) The certificate is countersigned by the bishop. 
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ha\e been finish&d to his satisfaction, the surveyor gives a final 
ceitificate, which is filed in the registry and is conclusive evidence 
of the due execution of the works (f) and protects the incumbent 
and his estate from any claim in respect of the buildings for 
dilapidations, except for wilful waste, in the event of the benefice 
becoming vacant within five years («). 

Ihe Estates Committee of the Ecclesiastical Commissioners 
may (h) inspect any property assigned as an endowment for any 
see, and may serve notice on the arclibishop or bishop of such 
see of any want of repair, and requiring him at his own expense, 
01 at the expense of his tenants, to do the repairs specified in such 
notice, and they may, at the request of any archbishop or bishop, 
undertake or authorise any permanent improvements of such 
property and advance money for the purpose out of their common 
fund and charge it thereon (c). The Estates Committee are also 
clothed with all the rights which any archbishop or bishop might 
have had against his predecessor or his estate in respect of dilapi- 
dations on the estate forming the endowment of the see other than 
the houses of residence, and are empowered in enforcing such 

rights to have regard to the state of repair at tlie preceding 
succession (d). 
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1498. Any archbishop or bishop, or the holder of any dignity or 

office in any cathedral or collegiate church, may employ a surveyor 

approved by the Ecclesiastical Commissioners to report what works 

are needed for putting into a proper state of repair any residence 

which he is bound to maintain in repair at his own personal cost (e), 

and a certificate by such surveyor that such works have been duly 

executed is, when filed in the registry, conclusive evidence of the 

due execution of such works, and protects such dignitary and his 

estate from any claim for dilapidations other than wilful waste 

or damage by tire arising on the office becoming vacant within five 
years (f). 

(vii.) Insurance. 

1499. The incumbent of every benefice is obliged to keep insured 
against fire, in at least three-fifths of the value, the parsonage house 
and farm and other buildings standing on land belonging to the 
benefice, and their outbuildings and offices, and also the chancel of 
the church if the incumbent is liable to repair it ( 17 ). The insurance 
must be effected with an office approved by the Governors of 
Queen Anne s Bounty in the joint names of the incumbent and the 
Governors, and the receipt must be produced at the first visitation 


(0 Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet. c. 43), s. -iS. 

(«) Ibid., 6. 47. 

1 request of the archbishop or bishop, or without such request 

(Ecclesiastical Commissioners Act, 1866 (29 & 30 Viet. c. Ill), s. 13. 

c) Ecclesiastical Commissioners Act, 1860 (23 & 24 Viet. c. 124), ss. 9, 10. 

(d) Ecclesiastical Commissioners Act, 1866 (29 & 30 Viet. c. Ill), s 12. 

(e) Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet. c. 43), s. 25. 

(/) ss. 27, 28. 

G) Ibid., s. 54. As to the inclusion of a covenant to insure in ecclesiastical 
leases, see pp. 762, 764, ante. . 
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fiftei pa} meiit (A). If a building is burnt and the insurance odice 
elects to pay instead of reinstating it, tlie sum paid is receiv'ed by 
the Governors and dealt witli as if it were la payment in respect of 
dilapidations (i). If the building is not insured, or a further sum 

beyond the insurance money is required to reinstate the builditm, 

the surveyoi cei tides in triplicate to the bishop, the Governors, and 
the incumbent or sequestrator the amount required, and unless 
the incumbent pays the sum certified within tiiree months to the 
Governors, the bishop raises it by sequestration, or, if the benefice 
13 already sequestrated, the sequestrator pays the sum certified out 
of the net profits of the benefice, and the sum is expended in 
reinstating the buildings as if it were a sum provided for making 
good dilapidations (/i). The incumbent of a benefice which is subject 
to a mortgage for the building of a house of residence is also under 
a liability to keep sucii house insured in an office in London 
or Westminster at a sum to be determined by the bishop (/). Any 
house of residence built, rebuilt, altered, or improved under the 
Ecclesiastical Houses of llesidence Acts must also be kept insured 
by the bishop, dean, or canon for the time being in occupation in 

such offices and to such amount as the Ecclesiastical Commissioners 
deem fit(»i). 


(ix.) Private Beiitj'wtionn. 

1500. Private benefactions given for a spiritual purpose for the 
benefit of the Church of England are donations for a charitable 
purpose (h). A trust for the building of a church or for maintain- 
ing and propagating the worship of God, without any more precise 
expression of intention as to the denomination to be benefited, is 
construed as for the advancement of the Church of England as the 
established religion of the country (o), and this exceptional position 
of the Church of England is expressly preserved I)y the Charitable 
Trusts Act3(p). Every gift, appointment, settlement, devise, or 
bequest for a spiritual purpose is an assurance for the benefit of a 
charitable use, and if the subject-matter is land, or personal estate 
to be laid out in the purchase of land, it comes within the scope of 
the laws as to mortmain and charitable uses, and must comply 
with the provisions required by those laws unless it is within some 
exemption. If such assurance is to a corporation it must be under 
the authority of a licence from the Crown or of a statute for the 


_ (A) Ecclesiu^iticul iJiliipidatioiis Act, 1S71 (;i4 & .‘1.3 Yict. c. 43), 8. bo. Tlio 
incumbent must also include the name of the office and the date and amount of the 
last annual payment in the retuni which he has to make umler the Pluralities 
Act, 1838 {ibid., s. 55, and Pluralities Act, 1838 (1 A: Vict. c. lOU), .Sched. !.)• 
(») Ecclesiastical Dilapidations Act, lb"! (34 & 35 Vict. c. 43), s. 50. 

(A*) Ibid., 8. 57 

(/) Pluralities Act, 1838 (I & '> Vict. c. 106), s. 07. 

(/ii) Ecclesiastical Houses of Kesidenco Act, 1842 (5 & 0 Vict. c. 2(>), s. 11. 

(«) See title Cjiahities, VoI. IV., pp. 112, 113. A gift of money upon tru.st 
to invest and pay the income to the incumbent of a church as long as no pew 
rents are charged is not void for perpetuity (/iV Hundtll, Ilnmlell v. Piron (1888), 
•57 L. J. (cii.) 899). 

ifi) See title Cuakities, Vol. IV., p. 102. 

tp) Charitable Trusts Act, 1853 (10 & 17 Vict. c. 137), s. 40. 
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time being in force ( 7 ), and, whether it is to a corporation or not, it 

must, in so far as it is not exempt (/■), comply with the provisions 

leqiuied to he fulfilled in order to validate an assurance of land to 
charitable uses (r). 

_ 1501. The effective augmentation of the endowment of the 
incumbent of a benefice by means of a private benefaction may be 
enhanced whenever tlie benefaction consists of money or Govern- 
ment securities, or other securities approved by the Ecclesiastical 
Comnnssioners, or of land, house, tithe, or rentcharge (s), and 
exceeds tlOO in value by the addition by the Ecclesiasfal Com- 
missioners of an annuity payable half-yearly out of their common 
tmid at the rate of ES per annum for every i'lOO of the capital value 
ot the benefaction, and similar grants are made to meet benefactions 
of not less than TlOO for the provision or improvement of parsonage 
houses (t). Ihe addition by the Commissioners takes the form of 
a grant of an equivalent capital sum, which in the case of any one 
beiiehce or proposed district may not be larger than TT.OOO, and 
which, with any part of the benefaction which is paid to the Com- 
missioners in money, will, while in their hands, bear interest at 
a per cent, per annum, or may, in the case of an existing bene- 
tice, with the consent of the Commissioners and the bishop, be laid 
out m the purchase of land or hereditaments within the parish 
or district, or the purchase or erection or improvement, not already 
executed, of a parsonage house for the henefice. 

Similar grants, not exceeding T60 per annum, are made to meet 


(y) As to corporations and other bodies and persons havin'' authority to 
accept assurances for ecclesiastical puiposes, see pji. 7!)2, 802, imit. 

n„,i n ■’ “"'1 *<> the faws relatin" to mortmain 

andchantable uses, see title Chaiuties, Vol. IV., pp. met »cy. "if a bequest 

involves expenditure in building, as for building a 

mo'tniain available as a .site the bequest 
n «»)• Where an estate in a 

parish was admittedly inble to a rentcharge ot £-10 a year in favour of the 

evidence from which it might he infeired that an additional 
if as of right, and paid for overa centurv, it wa.-i 

? ItldfSb 2F™L the full £100 a year(«mie« 

a “ ?“ “ny he the gift of an individual, or of 

nf fho f ^ contnbutoi^, or of a diocesan or other society, and may take either 

Of or chief rents, but 

r> talents from Queen Anne’s Bounty or benefactions met by 

nf inoney boiTowed on mortgage of a benefice or arising from a sale 

lini m'l P^of'^ri} ot a benefice or church, or land intended as a site for a church, 
i’i,r> ^ 1 ?^* u’ o^^rch hall, or mission room, or moner to be expended in build- 
i ? ^ church hall, or mission room, a temporary or reversionarj' 

n eies , or transfer or surrender of or charge on any revenues of an ecclesias- 
tical coq)oration, a ^ft already secured for the benefit of a benefice or church, or 
anj consideration given for the transfer of the patronage of an existing benefice. 

* ^'iunts from Queen Anne’s Bounty to meet benefactions, .see i). 7H2, }mt. 

1 <• Applications for grants to be made in the ensuing year must be made not 
a ei nn eceniber 1st, and must contain an offer of a specific benefaction in 
benefice or proposed district; but where such proposed district w 

administered by the Commissioners no grant will be 
^ T ^ scheme or representation has been sealed bvthe Commissionei’s 

tn -n January 1st, or the benefaction or grant will raL^e the endowment 
Z.T without, in the case of a Peel district, including the 

other augmentations of benefices and grants in aid of 
pensions by the Ecclesiastical Commissioners, see p. 7^3, pet. 
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benefactions of not less than .i*r>00 value towards the maintenance 
of assistant curates at stipends of not less than ,/:i‘20 in parishes 
or cures containiiif^ a population of not less than 5,000. Such a 
grant and benefaction are held for the permanent spiritual benefit 
of the parish or cure, and if, owing to material alteration in the 
circumstances, the Commissioners think right to withdraw the 
grant, they continue to hold the benefaction on the same trust. 

1502. Easter offerings are a well-known and widely recognised 
form of contributions to the emoluments of the clergy 0/). 

By the rubric it is directed that yearly at Easter every parishioner 
shall reckon with the parson, vicar or curate, or his or their deputy 
or deputies, and pay to them or him all ecclesiastical duties accus- 
tomably due then and at that time to be paid, and every person 
who by the laws or customs of tlie realm ought to make or pay any 
offering is bound, if he has not already paid in the preceding year, 
to pay at Easter {b}. 

Easter offerings are due of common right from every householder in 
the parish at the rate of twopence for every member of his family of 
sixteen years of age (c), unless a larger sum is due by custom (d), and 
where due they may be recovered summarily before two justices (f*). 

(f() f'oopcrv. lilakiston, [inOTJ 2 K. li. (iSS, 700. C. A. Kven tliough tlio}' 
arc not demanded as of but are paid voluntarily, they arc profits accruing 
to the incumbent by reason of his oflice. and as sucii are subject to income tax 
{ihiil.; atiinned v. C'</o;»cr, [1009] A. C. 101). Similarly, wherever a 

payment is received by an incumbent substantially iu respect of bis services 
as incumbent [PoynUmf v. /'ua/A-zar (lOOo), Oil L. T. .'107, ('. A.) without the 
fulfilment of any further condition on his j)art {Uerfurt v. MvQinule, [1002] 
2 K. B. 631, C, A.) it accrues to him by reason of his office, while if it is a gift 
of an exceptional kind having y)articijlar relation to him as an individual {Turner 
V. Cuxon (18H8), 22 Q. B. D. 150; Tnrtou v. Cooper (1905), 02 L. T. 863). such 
as a testimonial or a contribution for a s])ecific purpose, as to ])r(>vido for 
a holiday or a subscriptioji peculiarly due to the personal <pmlities of the 
particular clergyman, it may be regarded not as a voluntary payment for 
services, but as a mere present v. Cooper, [1900] A. C. 101, 107), and 

therefore not subject to income tax. In computing the income of a benefice 
the Ecclesiastical Commi.ssioners take into account income from all sources, 
including fees, ])ew rents, offertories and Easter offerings, while as to 
outgoings they follow the rule fur estimating annual value in the Pluralities 
Act, 1850 (13 & 14 Viet. c. 08), s. 4, which provides that there shall be 
deducted from the gross amount of the income of a benefice all taxes, rates, 
tenths, dues, and pennanent cliarges and outgoings, but not any stipend of a 
curate, nor such taxes or rates in respect of the house of residence or of the 
globe as are usually paid by the occupier, nor moneys expended in the repair or 
improvement of the house of residence and buildings and promises beloi»ging 
thereto. The Ecclesiastical Commissioners do not allow deductions in respect of 
income tax or property tax, or a pension to a retired incumbent, or instalments 
or interest in respect of a mortgage of the endowment. 

(b) .Stat. (1548) 2 & 3 Edw. 6, c. 13, .s. 10. . . . , 

(c) Lawrence v. Jones (1724). 1 Eag. & Y. 801 ; Eijerton v. StW (1725), Buuh. 
198; aariheiv v. Edwards (1749), 2 Eag. & Y. 121. 

('f) n. V. Iledl (1866). L. R. 1 Q. B. 632. 

(e) Stat. (1605) 7 & 8 Will. 3, c. 6. This statute and stat. 2 & 3Ed\v. 6, c. 13. 
were repealed by the Statute Law Revision Act, 1887 (50 & 51 \ ict. c. 59), except 
as to titnes, offerings and duties which have not been commuted or are otherwise 
still payable. Easter offerings are expressly excepted from the law as to 
commutation of tithe (Tithe Act, 1836 (6 & 7' Will. 4, c. 71), s. 90), unless a 
special provision relating to them was inserted in the parochial agreement, and 
stat. (1548) 2 Cc 3 Edw. 6, c, 13, and stat. (1605) 7 & 8 Will. 3, c. 6, remain in 
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(ix.) Fets, and Offtrinys, 

which were matter of ecclesiastical 
juiisdiction fees have from very early times been recognised by 

custom as duefor the performance of the services of the Church ( /') 

In particu ar, fees, now called surplice fees, are recognised as due 

Lm! m P«fo‘mance of those offices of the Church which are for the 
he eht of individual members of the Church In), namely, marriages, 
chuichings, and burials. On marriage, the bridegroom is direLd 
by the rubric when aying the ring upon the book, to lay with it 
he accustomed duty to the priest and clerk, and on being churched, 
the V Oman who comes to give her thanks is directed by the rubric 
to offer accustomed offerings. It is a law of the Church that no 
saciament should be denied on account of non-payment of money, 

!i?n matrimony be hindered, nor must burial 4 

denied ( 0 , on account of the non-payment of the fee, but a moderate 

fee may be sho^^l to be due by custom on marriage (i) or on burial (j), 
and flhere so shown to be due is recoverable (k). A table of fees 
may, \uth the consent of the bishop, be fixed by the Ecclesiastical 
Commissioners for any parish with the consent of the vestry, 
or persons exercising the powers of vestry or for any extra- 
paioc iia place, 01 in or for aiij district; chapelry, or parochial 
chjelry, m which any church or chapel is built or appropriated 
under the Church Building Acts, and fees where so fixed are 
lecoveiable in the same manner as any ancient legal fees (/). 

len a new paiish for ecclesiastical purposes is constituted under 
he ^ew larishes Acts, the chancellor of the diocese may fix 

e ees 0 le due for marriages, churchings, and burials in the 

church of such new parish (m). 

ownlrs^nta fVl^!' repealed), it was provided that the land- 

iiaiochial nor at any time before confirmation include in the 

InortuarL r''t “'r f°r “re commutation of Easter offerings, 

disniitorl tlio ■ ■ r ' l custom to pay a particular sum is hona fide 

mm ® ‘be {ii. v Km {mi). lOL. t. 203). 

f Thome A nei'e T ^ 4 {‘^®il light scot, jilough alms, aud Eome scot were paid 

Ico sTndtn " ‘"/‘““■'es, p. 73). In the time of Athelstan chiirch 

and I pJi.viible at the places to which tliey rightly belonged, 

o 1 ninef ^ for serving the Church p. S3). An 

fifteen bis wilan provided that plough alms should be paid 

( mneil A “ and light scot thrice in the year {ibid., p. 131), and the 

mnve I,n/.) 1 “““ ®oot should be pa/d at the 
nPvIrmA!A^“ ‘/‘**!T'’?,T“'‘bwb<idou^ its proper district (fin/., p. 133) 
fnl V ™ scot should be paid to the minister to which it belonged, 
i T , 1 >>1 respect of baptism (see p. «S8, a„U). 

and p.^7Y2^'<,J,fe ’ b-rdesiastical Law, VoL I., p. 268 ; A'ol. II., J). dWt; 

(i) As to fees on marriage, see p. 707, ante. 

(J) As to fees on burial, see also p. 712, ante. 

L. E, 3 Q. B. 497, Ex. Ch.; Gilbert v. linuard 
fpp tn f'hft i - ’f*" Simon Degge says that the accustomed 

•i 4 7 for breaking the soil in the churchyard is for the most part 

Law, \Cl I ^ 

p. 712^^""^ <=. 134). s. 11 ; and see note (p), 

(m) New Parishes Act, 1843 (6 & 7 Viet. c. 37). s. 15. 
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1504 . Every burial authority is required to subuiit to the 
Secretary of State a talde of fees to he receiv(?d in respect of 
services rendered hy any minister of religion or sexton in their 
burial grounds (»). 

1505 . In addition to the customary fee for burial, a fee may he 
due by custom to the rector or vicar' for allowing the erection of 
a monument in the church (o), and a charge may also he made 
by the parson, as owner of the freehold of the churchyard, for 
permitting the erection of a monument over a grave in the church- 
yard^). It is in the power of the ordinary to permit or to refuse to 
permit the erection of such a monument, and a faculty will not he 
granted for the erection if the monument, or an inscription on it, 
tends to superstition or is contrary to the law and doctrine of the 
Church of England (q), and while the inscription is in the first 
instance subject to the control of the incumbent, any decision by 
him is subject to review by the ordinary (r). The payment 
demanded must not include any sum in respect of the ground 
occupied by the grave of a parishioner or person dying in the 
parish, nor of the performance of the oftice. hut may take account 
of the particular place in the churchyard in which the burial is 
permitted or the longer occupation of the ground hy reason of the 
nature of the monument or of the mode of burial (s). 

1506 . In the case of a person who is not a parishioner and 
neither lived nor died in the parish, a fee beyond the usual fee may 
be demanded for permission to he buried in the churchyard (i). In 
each of these cases the rector exacts the fee hy virtue of the same 
right, namely, his right to the occupation of the soil of the 
churchyard, and lie is, therefore, rateable in respect of such 
occupation (?0. 

1507 . A faculty may he granted and a proper fee he demanded for 
the permanent placing of an urn containing the cremated ashes of a 
dead body in a niche formed for the purpose in the wall of a church, 
even though the church has been closed for burials {a). Fees may 
be fixed hy the Secretary of State for the Home Hepartment in 
respect of a burial service before, at, or after cremation, and if no 

(n) See title Buiual and Cremation, Vol. HI., j*. -179. As to the law 
relating to such fees, and to the i)rovifsious as to fee.s in the Burial Acts, see 
<hid., pp. 428—132, 473—483. 

(o) lltch V. liuihneU (1827), 4 Hag. Ecc. 104. 

(p) Mimtunleii v. North Manchester Cceriiferj*, [1910] A. C. 7. See p. 730, 
ante; and title Burial and Cremation, Vol. 111., p. 430. 

( 7 ) Nyerton v. All of Odd Jhde, [1894] P. 15 ; and see p. 072, ante. 

(n Pearson v. Stead, [1903] F. 00. Where the proceedings are civil in form, 
the bidden lies on the person asking for a faculty continiiutoiy of the retention 
of an inscription to satisfy the court that it is unobjectionable {ihid., at p. 73). 

(«) Andrews v. Can thorne (1745), Willes, 530; uttirmed on error (1748), 
Utlbert V. Buzzard and Btnjtr (1821), 2 Hug. Con. 333 ; as to the quantum of 
such a fee, see ibid., pp. 303 et seq. 

(0 Nevill V. Bridyn- (1874), L. H. 9 Exch. 214. No fee is due for burial of 
common right, but where a licence is required the parson mav stand upon his 
own price [Exeter [Dean and Chapter) Case (1707), 1 Salk. 334). 

(w) Winstanley v. North Mandiester Overseers, supra. 

(«) Be Kerr, [1894] P. 284. 
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Sect... fee is fixed the fee, if any, fixed in respect of a burial service 
Property applies(6j. 

Eccle- 
siastical in 1508. Provisions have been made in the various Acts under 
its Nature, which new parishes or ecclesiastical districts are formed for 
liight to foes pi’eserving the rights to fees of existing incumbents of the mother 
of new church (r). Under the Church Building Acts the fees continue 
districts. pa 3 'able to the incumbent of the mother church until avoidance of 

the mother church, unless he receives compensation for or relin- 
quishes them (d), except in the case of an endowed chapelry made 
into a separate parish in which the offices of the Church may be 
performed and the fees received by the incumbent of the new 
parish after separation (e) ; and in the case of a district chapelry 
formed under the Church Building Act, 1819, in which the 
Ecclesiastical Commissioners ma}’, with the bishop’s consent, deter- 
mine how the fees shall be appropriated, until avoidance or 
relinquishment ( / ). When a benefice is separated by scheme 
under the Pluralities Act the fees, after avoidance or with the 
consent of the incumbent of the benefice affected before avoidance, 
may be given to the new benefice under the scheme (//)• Under 
the New Parishes Acts, when a new parish is formed, the incumbent 
is entitled to perform all the offices and to take all the fees {h), but 
where the fees have been reserved or of right belong to the incum- 
bent of the original parish, until the first avoidance or payment of 
compensation awarded by the bishop to or relinquishment of fees 
by such incumbent, the incumbent of the district is bound to 
receive and account for the fees (i) to the incumbent or incumbents 
out of whose parishes the district has been formed (A’). In a Peel 
district, until a church is consecrated for the district, no burials or 
marriages can be performed nor fees taken for them(0, and the 

(h) Heo title ByRiAL and Crematiox. VoI. III., p. 569. 

(r) See pp. 445-— 150, ante. Uutil such rights have been legallv transferred, 
any inini.ster receiving fees at any chapel is accountable for them to the parson 
of the mother church (J/r-y.^ey v. JliliaKit (1828), 2 Hag. Ecc. 60, 48 ; Liddell v. 
Uaimford (1868), .'57 L. J. (eccl.) 86 ; Kinu v. Ahton (1848), 12 Q. 15. 971 ; and 
see luclosure Act, 1846 (8 & 9 Vict. c. 70), ’s. 10. 

Building Act, 1818 (58 Geo. 6, c. 45), s.62; Church Building Act, 

1822 (6 Geo. 4, c. 72), .<?. 12 ; Church Building Act, 1861 (1 & 2 Will. 4, c. 38), 

s. 14 ; Church Building Act, 1840 (6 & 4 Vict. c. 60), a. 18; Church Building 

(Banns and Marriages) Act, 1844 (7 & 8 Vict. c. 56), ss. 1,2; Church Building 

Act. 1851 (14 & 15 Vict. c. 97), s. 18 ; Church Building Act, 1845 (8 & 9 Vict. 
c. 70), ss. 10, 15. o - t 

(c) Church Building Act. 1831 (1 & 2 Will. 4, c. 68), s. 26 ; Church Building 

Act. 1868 (1 & 2 Vict. c. 107), 8 . 7. 

(/) Church Building Act, 1819 (59 Geo. 6, c. 134), s. 16. As to a consolidated 

chapelry under this Act, see ihid., .s. 6, and Church Building Act, 1845 (8 & 9 
Vict. c. 70), s. 10. ® 

(y) Pluralities Act. 1868 (1 & 2 Vict. c. 106), s. 26; Church Building Act, 

1869(2 &3 Vict.c.49)...s.6.8. 

(A) New Parishes Act, 1856(19 & 20 Vict. c. 104), s. 15: Fuller v. Alford 
(1886), lOQ. B. D. 418. ^ '' 

(0 Ibid., 8 . 12. 

(k) Jones V. Gouyh (1865), 3 Moo. P. 0. C. (x. s.) 1 ; and .see p. 450, ante. 

(l) New Parishes Act, 1843 (6 & 7 Vict. c. 37). s. 11. 'The incumbent of a 
chapel of a district chapelry must pay over the alms collected at an uncon^* 
crated chapel within his district, notwithstanding that he has the exclu.^ive 
cure of souls therein {Liddell v. Ilainsford (1868), 38 L. J. (eccl.) 15). 
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iiiciuubsnt can only tako such fco as is specified in his licence for 

churchings{HO- 

1509. A fee is due to the incumbent for making a search in or 
an extract from the parochial registers of baptisms, marriages, and 
burials («). 

1510. In addition to Easter offerings, which have been already 
considered, other dues and offerings may be payable hy custom. 
Any person who by law or custom is liable to pay any offerings 
must pay the same on the four offering days to the parson of the 
parish where he happens to dwell, or in default must pay them at 
Easter (o). Mortuaries or corse presents can only he demanded in 
places where they were payable by custom in 1529, and then 
only in respect of persons who have had their most usual habitation 
in the parish (p). 

(x.) First Fniits au'l Tiuflis. Queen Amif's Jiouuti/, 

1511. First fruits, primitiee, or annates, were the first year’s 
whole profits of the spiritual preferment according to a valuation 
determined in 1292. Tenths, or decimee, were the tenth part of the 
annual profit of each living by the same valuation (f/). 

The payment of any sum for annates to the Pope having been 
made illegal (r), the Crown was given the right to have from every 
person nominated, elected, presented, collated or otherwise appointed 
to any archbishopric, bishopric, college, archdeaconry, deanery, 
parsonage, vicarage, chauntery, free chapel, or other dignity, 
benefice, or spiritual promotion the first fruits, revenues, and 
profits for one year (s), and also one yearly rent or pension 
amounting to the tenth part of all the revenues, rents, farms, 
tithes, offerings, emoluments, and other profits, spiritual and 
temporal, belonging to any archbishopric, bishopric, archdeaconry, 
deanery, college, prebend, cathedral church, conventual church, 
parsonage, vicarage, chauntery, free chapel, or otiier benefice or 
spiritual promotion (t), and a new valuation was made (a), provided 

(»0 New Parishes Act, 184li (G & 7 Viet c. GT), s. 18. 

(«) Parochial Registers Act. 1812 (52 Geo. 8, c. 146), s. IG; Births and 
Deaths Registration Act, I88G (G & 7 'Will. 4, c. 86), s. 49. By s. 35 of the 
latter Act the feo for a search over a period of one year is U. and Gd, additional 
for every additional year, and the fee for a certificate is 2^. Gd. 

(o) 8tat. (1548) 2 & 3 Edw. 6, c. 13, s. 10. The four offering days are Christ- 
ians, Easter, Whitsuntide, and the feast of the dedication of the church; as to 
the qualified repeal of this statute, see note (c), p. 775, ante. 

(p) Stat. (1528) 21 Hen. 8, c. G,s. 2. If the person dying leaves movable e.stato 
clear of debts worth less than 10 marks nothing is due, if 10 marks or over but 
less than 30 marks 3«. 4d. is paid ; from 30 to 40 marks Gs. 8d. ; and if 40 marks 
01- over, lOi. is paid. .See further title Burial and Cremation, Vol. III.. 
IT- -131, 432. 

. ('/) I Irst fruits and tenths were first introduced into this country bj’ I’anduljjh, 

‘0 I ope 8 Eegate during the reigns of King John and Henry III. (1 Bl. Com. 
P. 284 ; Itovl, ester {Itishop) v. Le Fanit, [190G] 2 Ch. 513). 

(r) Mat. (1533 — 4) 25 Hen. 8, c. 20, s. 2. 

;; ^ at. (1534) 26 Hen. 8, c. 3, s. 1. 

(0 Ibid., 8. 8. 

(«) find., 8. 9. The names of the benefices liable will be found with few 
exceptions in Bacon’s Libor Regis. 
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to be deducted from the 
('')• Exemptions have been granted to the Universities 
siastical in fincl '\Ainchester(c), and benefices with cure of souls 

its Nature are discharged from the payment (d). 

— ■ Ihe persons accountable become debtors to the Crowrl, and the 

debt IS enforceable by M'rit of extent (c), but -an incumbent caii, if 
he so desires, enter into a bond with a surety to pay the sum due 
by four equal lialf-yearly instalments, commencing "from the date 
of vacancy of the preferment, provided such bond is given imme- 
diately after presentation and before meddling with the iirofits of 
the preferment (/). 

Uoumyf"™ ' o P«i'suant to statute (r/), and dated 

u ^ corporation was established by the name of 

^ Ihe Governors of the Bounty of Queen Anne for the Augmenta- 
tion of the Maintenance of the Poor Clergy,” and to this corporation 
Queen Anne granted all her revenue of first fruits and tenths (//), 
M'hich are collected by the treasurer of the Governors (i), who 
exercises all the powers of the collector and receiver formerly 
appointed by the Crown (/■:), including the power to compel payment 
of any amount due as a Crown debt (/). 


(/') ^tat. (1 j3o— 6) 27 Hen. 8, c. S. The marginal note in Euffhead’s Statutes to 

s. 1, which runs, ‘‘ No spiiitual persons shall ])ay any tenths the same year tliey 

pay their hrst fruits, ’ is misleading, since s. 3 expressly provides that they sliall 

pay their tenths, and s. 1 provides that they may deduct the amount out of the 
hrst fruits. ‘ 

(Q Stat. (1558-9) 1 Ehz. c. 4, s. 7. 

(d) Queen Anne’s Bounty Act, 1706 (6 Ann. c. 24). 

r X statute e.xpressly mentions 

hist fruits and tenths. As to the wi-it of extent, see title Crown Practice, 
\0l. A., pp. 14 Ct 8C<J. 

(/) 8tat. (1534) 26 Hen. 8, c. 3; stat. (155S-9) 1 Eliz. c. 4. The bond is 

issued by the Bounty Office without any charge for cost.s, the onh* charge 
being for .stamp duty. o , j o 



. O ^ X i? founded sees (Queen Anne’s Bounty* Act, 1838 

!k t/ ^eans, Speaker of the House of Commons, Master of 

the ItolJs, Irivy Councillors, lieutenants and vustodei rotuh/i'urn of counties, 
ju ges, Attorney and Solicitor General, Advocate-General, chancellors and 
vice-chancellors of Oxford and Cambridge, mayor and aldermen of London, and 

by a ^pplemental charter, King’s Counsel and the clerks of the Privy Council, 
ihe Governors are bmmd i-n 1f»v ViAftmoil 


o. A xu«> uiny recommena rules to be made by the Crown under the 
manual for the collection of fii'st fruits and tenths (il/u/.f s. 19). Five of the 
members, of whom three at least must be archbishops or bij^hops, constitute a 
quorum, and suffice at any court for the conduct of business by a majority 
(Parsonages Act, 1865 (28 & 29 Viet. c. 69), s. 5). 

(5) Uveheiter {Bishop) v. Le Fanu, [1906] 2 C’h. 513. 

( 1 ) Queen Anne’s Bounty Act, 1716 (3 Geo. 1, c. 10). 

(A-) Queen Anne’s Bounty Act, 1838 (1 & 2 \ivL c. 20), s. 4. The Guvernow 
iiave been advised byTreasuiy counsel that they have no power to forego thej^ 

alter or vary the amounts in any way. 

A * ji* fruits and tenths, being Crown debts, are not affected by the 

- pportioument Act, and are not apportionable against the Crown {Rochfitff 


1 
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By an Order in Council (lu) first fruits have been commuted for 
an annual payment of A'l for every PlOO of the annual value, 
and tenths for an annual sum of 17 n. Od. for every .UlOO of the 
annual income, and these annual sums represent a p^’oportionate 
part of each year’s income payable to the Crown, and as between 
the incoming and the outgoing liolder must be regarded as accruing 
dc die in diem (n). 

In addition to first fruits and tenths, the Governors of tlie Bounty 
also receive such portion of the profits of a benefice sequestered for 
non-residence as the bisliop orders to be paid to them for tiu; 
purposes of the Bounty (o). 

The Governors also, in numerous classes of cases, receive sums 
which are appropriated for the purpose of augmenting particular 
benefices (p). 

1513. The primary object of the Bounty is the augmentation of 
the maintenance of parsons, vicars, curates, and ministers officiating 
in any church or chapel in England or Wales where the liturgy 
and rites of the Church of England are used and observed (q). By 
the letters patent the Governors are autliorised to propose rules for 
the receiving, managing, and distributing the Bounty and any 
other gifts which might be given or bequeathed for the same 
purpose (r), and such rules become effectual when approved by the 
Crown under the sign manual (s). Tlie rules in force are : — 

No benefice is eligible for a grant the net income of which 
exceeds M200 per annum. 

No grant can be made unless a churcli shall have been provided 
and consecrated; and the Governors require that a district shall 
have been assigned. 

Each grant consists of a capital sum, the amount of wliicli is 
determined by the number of applications under consideration and 
the amount of the Governors’ available surplus revenue. No grant 


{Bishop) V. Lt FitnUy [1906] *2 Ch. 513). The archbishops and bishops make 
half-yearly returns to the judges of the King's Bench Divi.'^ion of nil in.stitutione. 
and thereupon an application is made by the trea.surer to the incumbent.s liabh- 
to first fruits. The yearly tenths become due on December 25th, and in 
accordance with the provisions of Queen Anne’s Bounty Act, ITlb (3 Geo. 1, 
c. lU), must be paid at the beginning of each year without other notice than 
that in the London Gazette. 

(«i) Made November 27th, 1852, pursuant to Queen Anne’s Bounty Act, 

1838 (1 & 2 Viet. c. 20). s. 19. 

n) Hochester [Bishop) v. Lt Fanu, sujmi. 

o) Pluralities Act, 1838 (1 & 2 Viet. c. 100), s. 54. 

p) For the proceeds of sales of parsonage houses and glebe, see p. 754, ante ; 
and for proceeds of redemption of tithes, p. 750, ante. Compensation mone} 
may be paid to the Governors under the Copyhold Act, 1894 (57 & 58 \ict. 

spiritual person in re.spect of any benefice or cure, 
which must be appropriated by the Governors for the augmentation of the 
benefice or cure (ihid., s. 7). 

G) Stat. (1703; 2 & 3 Ann. c. 20. s. 1. 

. y A ^ benefaction may be offered and a grant .sought for the following objects : 
(1) the augmentation of the endowment of a benefice; (2) providing, altering, 
or improving a parsonage ; (3) the purchase of land or other real estate. As to 
for fixtures, see p. 782, post. 

W Queen Anne’s Bounty Act, 1714 (1 Geo. 1, .‘itat. 2, c. 10), s. 3. 
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can exceed the benefaction offered or be more than £600 in anv 
one year (/). 

ihln benefaction may consist of a less sum 

Pinn I'entcharge etc. of the capital value of 

^ -PI n r^i'sonage cases the minimum benefaction is i;i0. 

grants to meet grants by the 
Lcclesiastical Commissioners, nor to meet benefactions which have 
been accepted by the Ecclesiastical Commissioners. 

Money previously expended in or towards the building of a 

parsonage, standing on glebe, cannot be treated by the Governors 
IS part of a benefaction. 

Governors agreeing to make a grant the benefacti-m 
must be transferred to them on behalf of the benefice (a), and in 

IS 'uade any gift of personal or real estate in 
augmentation of a benehce may be transferred to them, and they 

may accept such gifts for the use or benetit of any church or chapel 

ntl iv I’e^uilt under the Cluircb Building Acts, or under any 
otliei aiithoiity, or for the use or benefit of the incumbent of, or 
the spiiitual person serving, such church or chapel (/j). 

1515. The Governors also have power, where the net annual 
value of a benefice does not exceed ±‘200, to make a grant for 
the purpose of acquiring for the benefice such movable fixtures 
111 tlie parsonage house and premises as should in their opinion 
belong to it w-heu such fixtures are the personal property of an 
incumheii or his representatives (<•), and on such fixtures being so 
.acquired they become part of the property of the benefice, and are 
liable to be surveyed for dilapidations. 

1516. The Governors also have power to lend money for 
the improvement of residence houses (d), and to lend, receive, 
and expend money in respect of dilapidation of ecclesiastical 
piopei y (e), and powers in relation to the apinwal of insurance 
0 sue piopeity against ffre and the receipt of the proceeds of 
such insurance (y) The Governors liave also power to autlio- 
ise an incumbent of an ecclesiastical benefice to exercise anv 

ot the powers ^yhlch are conferred on him by the Agricultural 
Holdings Act as landlord in respect of any l ands belonging to the 

f- is absolutely necessary to secure a grant. 

au^nent charities whi.-h 

siiSpniPiifprl K conjunction with the Bounty, such benefaction mu.^t be 

Tfl Thfi least an equal sum from local or private sources. 

can L ^ transfers and on a sale of glebe laiul. 

vi?hontTp^?^f^'"^ through the Bounty office, so that the whole of the btiefaction, 

S r-i r" SO for the benefit of the fund. 

{b) Church Building Act. 18;i9 (2 & li Viet. c. 49), s. 12. 

(c) A detailed list and valuation by the dioce.san surveyor must be obtained 

riovprnprp applyi«g foi* a gi-ant abd submitted to the 

^ ’l f'fSI ^ surveyor’s charges may be included in the grunt. Xo 
three f T fixtures is less than £10. If a grant is made, 

one fn Koi. f • P^i^chased are made, one to be kept by the Boimty. 

(f/) See p *'<’S>stry. and one to be kept in the parish che>t. 

(e) See p. 759, a/ite. 
if) See p. 772, ante. 
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benefice to) and to pay on liis behalf out of money in llieir lian.ls. 
if they think ht to the tenant any compensation due to liim under 
that ActyO, and to obtain from tlie county court a char<re on the 
holding in respect thereof in favour of themselves, which is effectual 
notwithstanding any change of incumbent (/). 

(xi.) Common Ftiiol of LWlesioAtiral Cvnmi.tMinncrs. 

1517. All the moneys and revenues paid to, and all rents, profits 
of lands, tithes, and other hereditaments vested in the Ecclesiastical 
Commissioners, and all accumulations of interest arisim^ therefrom 
are, in so far as they are not allocated to specific purposes l)v 
statute, carried to a common fund(,/), in order that adtiitional iiro- 
vision may be made by the Commissioners for the cure of souls in 
parishes where such assistance is most reipiired in such manner as 
may be deemed most conducive to the efficiency of the Established 
Church (/r), due regard being had to the wants and circumstances of 
the places in which such tithes arose or in which lands or heredita- 
ments are situate which are or have been vested in the Com- 
missioners or from which they have derived any income (/). 

Such provision may be made not only by payments or invest- 
ments out of the fund, but by an actual assignment of lands, tithes. 
or hereditaments ( /«), and preference may be given without prejudice 

_ (j) Agricultural llul.Ungs Act, liW8 (S E.lw. 7, c. 2S), s." (2). The 

iiicumbent may also exercise such i)o\vors, with tlie previous approval m wi itiuL' 
01 the patron of the benefice, and he may enter for the purpose of ^ iowin<>' the 
state of the holding without any previous authorisation (ihiiL, >. -H) HU ° 

(^) 6. 40 (;3). ’ 

(t) Ibul, ss. lo. 10. 

O') Ecclesiastical Commissioners Act, 1S4() (3 & 4 Viet. c. 113), s. 07. 

[k) The provision of grants out of the common fund to meet benefactions hav 
been dealt with (see p. 774, ante). The Coininissioners have framed a sclierne for 
making grants in aid of pensions for retired incumbents with the view of 
lacilitotiug retirements in proper cases, not merely by increasing tlie iirovision 
tor retmng incumbents (see p. 029, «nfe), but also liy lightening the burdens 
imposed upon benefices by the charges for pensions. The grants, whicli must ho 
met by an equivalent additional jirovision apart from any jiension out of the 
benehce, are confined to cases of retirement under the Incumbents Resijmation 
Acts, 18/1 and 1887 (34 & 35 Viet. c. 44 ; 50 & 51 Viet. c. 23) (see p. 030, ante), 
and to cases in which the value of the benefice when diminished by the pension 
Charged under these Acts is not greater than £300. The grunt dok not exceed 
ioo, in each ease, and where the value of the benefice jls diminished by the 
pension charged on it is not less than £250, the whole grant is paid to the 
letired incumbent ; where such value is less than £250 the gmnt is apportioned, 
such part not exceeding two-fifths as will rest on the value as diminished to 
i-oo or to the value as uudiminished by the charge if le.ss than £250. being 
applied to increase the income of the benefice. Where the value as diminished 
) the charge is less than £150, an additional grant may he made sufficient to 
restore the income to £150, or to the value as undiminished by the chaige if less 


4 1 ^ V41U v^vuiuussioners, wnerner purenai^ea 03" tne retire 

n us«ured annual contribution from a diocesan fund, 
c ? Commissioners have also framed a scheme for the augmentation of 
• public patronage where the population exceeds 0,000 and the 

omc IS less than £300, or where the population is not less than 500 and the 
in^mo IS less than £2(»0. 

fii! 1 Commissioners Act, 18C0 (23 & 24 Viet. c. 124). s. 12. The 

1 “ot applicable for the benefit of the diocese of Sodor and Alan, 
tw) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 07. 
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to the considerations above mentioned to places in respect of which 
contributions from other sources are made (n), and such grants 
to meet benefactions may in mining districts be for the purpose 
of making temporary iH’ovision for the cure of souls (o). 

The moneys and revenues received by the Ecclesiastical Com- 
missioners do not include any moneys provided by Parliament, and 
are derived solely from properties vested in or transferred to them 
for the benefit of the Church of England (p). 

Sect. 3. — Property Ecclesiastical by reason of its Ownership. 

1518. Property which is owned by any person in the capacity 
of a representative of the Church of England is ecclesiastical pro- 
perty (f^). The capacity in which a person owns property may be 
limited by reference to the spiritual functions to be performed on 
behalf of a church not only by limiting the functions of such 
person, hut also by limiting "the relation between the person own- 
ing anything and the thing owned, and where such relation arises 
out of and can be defined by reference to spiritual functions to be 
performed on behalf of the Church of England, the property is 
owned by the person in the capacity of a representative of the 
Church of England, and is ecclesiastical property. 

Thus, ecclesiastical property includes every legal right and every 
description of property which is vested in any person for the pur- 
pose of furthering the spiritual work of the Church, such as the 
right to levy a church rate, the right to demand pew rents, 
and buildings or other property conveyed upon trust to be used 
for furthering the spiritual work of a parish or of the Church at 
large. 

Sub-Sect. Church Hates. 

1519. As the churchwardens have various duties imposed on 
them which involve the expenditure of money on behalf of the 

(n) Ecclesiastical Commissioners Act, 1800 & 24 Vict.c. 124), s. 14; and 

see p. 774, ante. 

(o) Ibid., s. 15. 

{p) During the first half of the nineteenth century grants for ecclesiastical 
piiiposes were made by Parliament not only in connection with the Church of 
England, hut also towards the support of dissenting ministers both in England 
and Ireland. Prom the year 1804 (see stat. 44 Geo. 3, c. 110, s. 10) to the ywr 
1843 (see .stat. 6 & 7 Viet. c. 99, s. 21) the Appropnation Act included provision 
for allowance.^ to Protestant dissenting ministers. In the year 1818, as a thank- 
offering for the successful close of the Napoleonic war, a sum of one million 
pounds was provided by Parliament for the purpose of erecting and maintaining 
for the celebration of divine service according to the rites of the United Church 
of England and Ireland additional churches and chapels containing a certain 
number of free seats in great and populous parishes, and extra-parochial places 
where the church accommodation was inadequate for the inhabitants, and a 
body of Church Building Commissioners was constituted to administer the fund 
and any private benefactions contributed for the same purpose (Church 
Building Act, 1818 (58 Geo. 3, c. 45) ), and, this grant having proved inadequate 
for the purpnse, an additional sum of half a million was voted in the year 18-4 
(Church Building Act, 1824 (5 Geo. 4, c. 103)). The powers and duties of 
Church Building Commissioners are now exercised by the Ecclesiastical 
Commissioners; see p. 801, post. 

{(j) St. George's, Hanover Square {Rectfnr and Churchwardens) t. JVestminsUr 
Corporation (1910), 26 T. L. R. 327, H. L. ; reversing [1909] 1 Ch. 592, C. A- 
See also p. 713, ante. 
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Churah ’nf Vn '^ho are memliers of tlie 

Chureh o England o provide tliem with the funds so reouired 

and It IS the duty of the churchwardens to take all reasonable step.s 
to obtain such funds. The regular mode by whii-h the parishioners 
and chui-chwardens may perform their duties in so far as the 
required funds are not otherwise provided is by making and levviim 
a church rate (r). Such a rate cannot be recovered by le^al 
piocess (s) except in case (1) where a rate called a churclirate’is 
m fact apphcab e to secular purposes (t) ; (-2) where a sum of money 
was on the 31st July, 1868, due on the security of church rates or of 
lates m the nature of church rates, or any money in the name of 
chmch rates was ordered to be raised under the provisions of any 
statute (n) ; or (3) where, under the authority of any private or local 
Act of Parliament, church rates may be levied in consideration of the 
extinguishment or appropriation to other purposes of any property 
previously appropriated to ecclesiastical purposes, or upon any con- 
tract made or for good consideration given (b); but the making of a 
rate affords to the churchwardens the means of informing each 
parishioner of the amount of money required, and of what°is the 
Share of ttot amount which, according to the law of the Church of 
^ reasonably be expected to pay. 

When such a rate becomes necessary the churchwardens lay before 
tne parish m vestry assembled an estimate of the amount which they 
require for the due performance of their duties, and the vestry there- 
upon make a rate which is assessed on the parishioners who are 
members of the Church of England in proportion to their rateable 
value. Although such a rate cannot be enforced except in the cases 
above mentioned, yet in all other respects the rate is valid, and the 
inhabitants of any district legally constituted out of a parish and 
anng within it a consecrated church used for divine worship may 
make and assess themselves to a rate in relation to their church 
instead of joining in and being assessed to a rate in relation to the 
paiish church (c). Any person refusing to pay a church rate is 
piecluded from exercising any right in respect of the expenditure of 
such rate, and \yhen an occupier refuses to pay, the owner may pay 
D become entitled to stand i n the occupier's place {d). All bodies 

applicable to ecclesiastical piirjioses can no longer be 
. by legal process, the necessity for considering the numerous points 

ratoa raised in cases as to the legal validity or recovery of such 

ntim exists. For the law as to meetings of a vestry for ecclesiastical 

^ n 1 making of a church rate, see pp. -153 et Sfn., ante. 

rn Church Rato Abolition Act, 18«S (31 & 32 Vict. c. 109). s. 1. 

Durnn •/ made in part for ecclesiastical and in part for secular 

V good as to the secular part and bad as to the rest ( iratson 

y- faints J^oplar, Vretm (1882). 46 L. T. 201). 

\h\ Church Rate Abolition Act, 1868 (31 & 32 Vict. c. 109), s. 3. 

rebuild'^*^’ “Ecclesiastical purposes” is defined to mean the building, 
to whi ^^largoment, and repair of any church or chapel and any purpose 
such in commou or ecclesiastical law a church rate is applicable or any of 
assort “church rate” moans any rate for ecclesiastical purposes 

bo fnii^ 1 ^' 8. 10). The contract made or the consideration given must 

gathered from the Act which authorises the levy (li. v. 67. 

(Tfbid sT^* ^ 

(d) Ibifl., 8. 8. 
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corporate, ti’ustees, guardians, and committees who, or whose 
cestuis que p'ustent, are occupiers of property may pay any church 
late made in respect of such property (c). In parishes where, by 
leason of a local Act, a church rate may still be recovered, it stands 
upon the same footing as an ordinary rate (/). 

Sub-Sect. 2.—Peiv lients. 

1520. There is no right by the common law to let or sell any seat or 
pew in a church {^), but express power has in many cases been given 
by statute to the Ecclesiastical Commissioners or other bodies or 
persons to fix a scale of payment to be received for sittings or pews 
in certain churches and chapels in order to provide funds for 
repaying the expense of building or for maintaining the ministra- 
tions of the Church in connection therewith. The Ecclesiastical 
Commissioners may fix a scale of pew rents to be charged in any 
church or chapel in aid of the building of which they have made a 
grant either in a district parish (h) or in a consolidated (?) or district 
chapelry, or with the consent of the bishop if sufficient funds 
cannot be provided from other sources in parochial districts or new 
parishes formed after July, 1856 (A-). 

^ Before consecration of any church or chapel built under the 
Church Building Acts (/), ten sittings for which no charge is to be 
made are assigned to the minister, and one-fifth of the sittings are 
to be marked with the words “free seats” (m), and thereafter the 
remainder of the sittings may be disposed of privately (n) to 
parishioners with a preference to subscribers (o) to the building, 
who may be discharged from the payment of rent for life (p), and 
where no parishioner desires to take sittings, then to parishioners 
of adjoining parishes (q). 

1521. Upon any union of benefices the bishop is required by 
faculty to alter and readjust the seats and the appropriation thereof 
in the church of the united benefice, so that not less than one-half 

(e) Compulsorj' Church Bate Abolition Act, 1868 (31 & 32 Yict. c. 109), s. 7. 

(/ ) Bose V. Jf^atsonf [1894J 2 Q, B. 90. It can be recovered although the 

rector for whom it makes provision no longer performs duties within the parish 

» rn^ T V. St. Olav^Sy Southwark, Itectory Bate (Trustees) (1909), 

2o T. L. E. 648). ^ 

(m) See p. 471, ante. 

[h] Church Building Act, 1818 (58 Geo. 3, c. 45), s. 63. 

(0 Church Building Act, 1819 (59 Geo. 3, c. 134), ss. 6, 15 ; Church Building 
Act, 1845 (8 & 9 Viet. c. 70), s. 11. » 

in Parishes Act, 1856 (19 & 20 Viet c. 104), s. 6. 

I. ® same rules apply to a church built by subscription under the Church 
Building Act, 1824 (5 Geo. 4, c. 103), s. 10. 

(«0 Church Building Act, 1818 (58 Geo. 3, c. 45), s. 75; see also Church 
Building Act, 1824 (5 Geo. 4, c. 103), s. 10. 

{n) Church Building Act, 1819 (59 Geo. 3, c. 134), s. 32. 

(o) Church Building Act, 1818 (58 Geo. 3, c. 45), s. 76. 

(p) Church Building Act, 1819 (59 Geo. 3, c. 134), s. 33; Church Building 

Act 1831 (1 & 2 V*ill. 4, c. 38), s. 21. ’ ■ 

iq) Ch^ch Building Act, 1822 (3 Geo. 4, c. 72), s. 24. A pew so let must be 

advertised as vacant at the end of each year in case a parishioner desires to 
take it (iiid.). ^ ^ 
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of the sittings are left unappropriated, and all the seats are to be 
made as near as possible of the same size and appearance (r). 

1522. Pew rents are payable in advance (s), and in case of non- 
payment of such rents of any pew or seat the wardens of the 
church or chapel may enter upon and sell the same, or may brine 
an action for the rents {t). Pew rents in any church or cliai)ei 
provided under the Church Building Acts may be altered by the 
church or chapel wardens, with the consents of the bishop, patron 
and incumbent, and, where the pew rents have been assigned to 
the parish, with the consent of the vestry (a). Under the New 
Parishes Act, 1856, the Commissioners, with the consent of the 
bishop, may make an alteration in any instrument fixing pew rents 

under that Act to take effect on avoidance, or with the*^ consent of 
the incumbent (6). 


Si:cT. 
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siastical 
by reason 
of its 

Ownership, 

Piiymctit 
of rents. 
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of rents. 


1523. The Ecclesiastical Commissioners, with the consent of the Application 
bishop, may apply part or tlie whole of any surplus pew rents, not 
invested fora fund for building or providing a residence, to augment 
the stipend of the minister (c), and may declare that any pew rents 
fixed by them shall cease in the whole or part of a cliurch or 
chapel where such pew rents have not been assigned or appro- 
priated under any local Act, if a permanent endowment has been 
provided in lieu of such pew rents whicli is satisfactory to them 
and the bishop, and thereafter the seats are at the disposal of the 
wardens, as in a parish church (d), or they may with the like 
consent, where a permanent endowment is provided and the pew 
rents are not appropriated by law for any specific purpose, either 

make a reduction in the scale of charge or declare certain sittiims 
to be free (e). ® 


1524. Where a new church is made the imrish church and the Allocation 
old church becomes a district church or chapel of ease, the Eccle- *^etwcen old 
siastical Commissioners may, with the consent of the bishop, make Y"' 
such provision as they think fit out of the pew rents of either 
church^ for the maintenance of the minister and clerk of the 
respective churches (/), and revoke or alter such provision from 
time to time C/). 


(H Union of Benofices Acts Amendment Act, 1S71 (.'34 & 3o Viet. c. 90), s. 7. 
«) Church Building Act, 1819 (59 Geo. 3. c. 134). s. 32. 

(f) Church Building Act, 1831 ( I & 2 Will. 4, c. 38), s. IG. Under the Church 
f Acts such action may be brought in the name of ** the churchwardens 
/nu ^ church or chapel of X.” without giving the names of the chui’chwardens 
Building Act, 1818 (58 Geo. 3, c. 45), s. 73). 

(«) Church Building Act, 1818 t58 Geo. 3, c. 4.5). s. 78; Church Building 
1819 (59 Geo. 3, c. 134), s. 31. In a church built by subscribers under the 
tnurch Building Act, 1824 (5 Geo. 4, c. 103), s. 15, a suq)lus of pew rents is 
X to a rateable reduction or to making seats free as the bishop directs. 

}\ Parishes Act, 1856 (19 & 20 Viet. c. 104), s. 8. 
c) Church Building Act, 184(J (3 & 4 Viet. c. CO), s. 5. 

RG Church Building Act. 1851 (14 & 15 Viet. c. 97), s. 1. 
f) Now Parishes Act, 1856 (19 & 20 Viet. c. 104), s. 7. 

(/) Church Building Act, 1838 (1 & 2 Viet. c. 107), s. 18 ; Church Building 

Act 1845 (8 & 9 Viet. c. 70), s.l. 

Parishes Acts and Church Building Acts Amendment Act, 1884 
(47 & 48 Viet. c. 65), s. 4. 


3 E 2 
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_ 1525. The Ecclesiastical Commissioners, with the consent of the 
bishop (/i), may assign a stipend to the minister or clerk to be paid 
out of the pew rents, but the parish is not liable to pay more than 
the amount of rent actually received in the preceding year(i). A 
duty is imposed on the churchwardens to pay over the pew rents 
applicable to the stipend accrued due to the minister as soon as 
they are received (/c). Surplus pew rents above such stipend are 
to he accumulated to form a fund to be used for the purchase of a 
house of residence, and after the completion of such purpose for 
the augmentation of the stipend or the reduction of the pew rents 
or the increase of the accommodation as directed by the bishop, or 
if the Commissioners think fit, are to be chargeable with money 
raised for the purpose of building or repairing a church or chapel, 
or purchasing a site therefor (/). 

Sub-Sect. 3. — Chapels, Mission Rooms, Sunday Schools, and other Buildings. 

1526. The word “chapel” is commonly applied to any building 
habitually used for the purpose of divine worship, w'hether in con- 
nection with the Church of England or not(m), but in strict legal 
parlance a chapel is a building consecrated (n) for the purposes of 
divine worship in accordance with the tenets of the Church of 
England (o) other than the church of a parish or the cathedral 
church of a diocese (p). 


{h) In case of difference between the Commissioners and the bishop the 
amount is to be settled by the Archbishop (Church Building? Act, 1818 (58 Geo. 3, 
c. 45), 8. 64). 

(0 Church Building Act, 1818 (58 Geo. 3, c. 45), s. 64 : Church Building Act, 
1819(59Geo. 3, c. 134), s. 26. 

(/i) Lloyd V. Durrup (1868), L. E. 4 Exch. 63. This duty does not extend to 
the payment over of pew rents received in advance until tae stipend in respect 
of which they ought to be paid over has accrued due (ibid.). 

U) Church Building Act, 1819 (59 Geo. 3, c. 134), s. 27. 

(m) Thus, the Short Titles Act, 1896 (59 & 60 Tict. c. 14), entitles the Act 
for the regulation of suits relating to meeting-houses and other property held 
for religious puij^oses by persons dissenting from the Church of England and 
Ireland (< & 8 Yict. c. 45) the Nonconformists Chapels Act, 1844. In Hornsey 
Local Board v. (1890), 60 L. J. (ir. c.) 48, the court apparently assumed 

that the Nonconformist meeting-house to which the case referred was capable 
of being a “ chapel.” 

(h) Ihe word “ chapel” is derived from capella, a little cloak. The capella or 
cloak of St. Martin, preserved by the Frankish kings as a sacred relic, was 
borne before them in battle and used to give sanctity to oaths, and hence the 
name was applied to any sanctuary or holy place used for worship not being a 
church. In earlier times it was always consecrated (New English Dictionary, 
sub nom. “ Chapel ). Private chapels were anciently all consecrated by the bishop 
of the^ocese and ought to be so still (Burn, Ecclesiastical Law, Vol. I., p. 296). 

(o) The legal meaning of the term “chapel ’’is a chapel of the Church of 
England [Caiger v. St. Mary, Islington, Vestry (1881), 50 L. J. (M. C.) 59). The 
New Parishes Acts and Church Building Acts Amendment Act, 1869 (32 & 33 
vict. c. 94), s. 14, defines the meaning of “church ” and “ chapel ” in that 
Act as applying only to chinches and chapels of the Established Church of 
England, and therefore, seeing that it applies to a “ chapel consecrated or 
unconsecrated” {thid., s. 2), seems to imply that a building may be legally a 
chapel of the Church of England although it is not consecrated. 

{p) A chapel may be annexed to or form part of the structure of a parish 
church or cathedral church, and where this is the case the question whether it 
does or does not form part of such church is one of fact to be decided by 
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A chapel may have a district attached to it called a chapelry (»), 
or it may he built for the convenience in prayer and preaching only 
of parishioners ivho live far from the parish church, in which case 
It i8_ called a chapel of ease(r). A chapel which has an ancient 
division of a parish attached to it by immemorial custom, with 

christening and burying, is a parochial 

1527. A chapel of ease can only be erected with the consent of 
the ordinary, patron, and incumbent (/), and the person serviim 
such chapel is, unless some exceptional provision applies, subord?- 
nate to the incumbent of the mother church («), to which church 
a 1 the rights of performing the sacraments appertain, but, as 
already stated, such a chapel may by virtue of statutory provisions 
be separately endowed and have an ecclesiastical district assigned 
to it, and become either the church of a distinct and seimrate 
parish or the chapel of such district (1)). 

A chapel may be founded by the King, or by a subject specially 
authorised by him, without being subject to the jurisdiction of the 
oidmary. A chapel so founded is called a free chapel (c), 

1528. Private chapels are such as persons have at their own 
charge built in or near their own houses for them and their 
families to perform religious duties in (d). They are repaired and 
maintained at the expense of the person to whom they belong, who 
^ay appoint whom he pleases to minister there, provided that 
divine service may not be performed there without the consent of 
the bishop (e), and that the owner and his family must once in 
every year receive the communion at the parish church (/). 

The attendance at divine w'orship in a private chapel need 
not be confined to the members of the family of the owner (r/), 

reference to the history of the_ foundation {Norfolk {Duke) v. (ISfiO), 

t V* C. A.). Where it does form part of such church and is intended 

0 bo separately used for the perfomance of divine worship and of the sacraments, 
It should be physically separated from the aisle of the chiu-ch {St. Peter's, Eaton 
W ««c.) V. Parishioners of Same, [1894] P. 350). 

- (?) -A- chapelry is the same thing to a chapel as a parish to a church, being 
the precinct and limits thereof. It is mentioned in stat. (1662) 14 Car. 2, 
c. ('^^cob. Law Dictionarj', suh nom. “ Chapelry ”). 

(r) Jacob, Law Dictionary, suh nom. “ Chapel.” In such case sacraments and 
unals ought to be performed in the parish church (2 Poll. Abr. 340 ; Selden, 

History of Tithes, 265). 

W .P^^ochial chapelry must bo coeval with the parish, but its existence 
may be inferred from modem usage, provided such usage is immemorial {Carr 
V. MosUjn (1850), 5 Exch. 69). 

(t) Bum, Ecclesiastical Law, Vol. I., p, 301. 

W bee p. 646, ante. 

(M See pp. 446, 447, ante. 

}\ tV^V’ Ecclesiastical Law, Vol. I., p. 298 ; and see p. 652, ante. 

) Ihid., p. 296. 

(e) Ibid., p. 297. 

(/) Canon 71. 

gfl . Hrayer, in the Act for Uniformity of Service and Administration of 

lo-iS, is defined as meaning that prayer which is for others to come 
/I o common churches or private chapels or oratories (stat. 

(1548) 2 & 3 Edw. 6, c. 1 , 6. 2 ). 
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and any person or several persons together may provide a building 
for the purpose of celebrating divine worship and the sacraments 
for the benefit of such persons as desire to attend and the pro- 
prietors of the building are willing to admit (A). Such a building 
is commonly called a proprietary chapel. It need not necessarily 
be consecrated (i). The sanction for the performance of divine 
service by a minister of the Church of England therein can in 
England only be derived from a licence from the bishop, given 
with the consent of the incumbent of the parish and valid during 
his incumbency (A-), but not beyond it(Z). 

In Wales, wherever ten or more inhabitants in any parish, dis- 
trict, or place certify to the bishop that they desire to have divine 
service and the sacraments administered in the English tongue, and 
undertake to provide a building to be used as a chapel for the pur- 
pose, and to^ provide for a minister and for other expenses, the 
bishop may license any building so provided from year to year, or 
for a term not exceeding two years, as a chapel, the minister being 
nominated by the incumbent of the parish, district, or place, or in 
case of the incumbent’s failure to nominate, or of disjjute, being 
nominated by the bishop subject to an appeal to the archbishop (m). 

1529. Where an extra-parochial district is formed in connection 

with an army station, a chapel may be consecrated as the chapel 

of such district (n), or an unconsecrated building may be certified 

by a Secretary of State to the bishop of the diocese as used, or 

intended to be used, by His Majesty’s forces as an unconsecrated 
chapel (o). 

1530. The chapel of any one of the great public schools (p), and 
the chapel of any other endowed school if it is consecrated or 
authorised in writing by the bishop to be used as a chapel for such 
school ( 5 ), may be used for the performance of public worship and 
the administration of the sacraments free from the control of the 
incumbent of the parish. 

1531. An unconsecrated building may be used by the incumbent 
of a parish or with his authority as a place of assembly for the 
purpose of religious worship in accordance with the liturgy of the 
Church of England (r). When an unconsecrated building is 
habitually so used, it is commonly called a “mission room.” 
Buildings used for this and for cognate purposes, such as Sunday 
schools, and parish halls or rooms, and parochial schools, are 



(h) The proprietors may refuse to admit any one at their discretion (Bosanqurt 

V. //ca^A (1860), 3 L.T. 290). 

(*) ^Jodgson V. Dillon (1840), 2 Curt. 388. 

\k) See pp. 662, 663, ante. 

{1) See p. 647, anU. 

(m) Church Services (Wales) Act, 1863 (26 & 27 Viet, c. 82). 

«) Army Chaplains Act, 1868 (31 & 32 Viet. c. 83), s. 7. 

(0) Ibid., 8 . 8; and seep. 647, ante. 

(;>) Public Schools Act, 1868 (31 & 32 Viet. c. 118), s. 31 ; and seep. 60 1, ante. 
(9) Endowed Schools Act, 1869 (32 & 33 Viet. c. 06), s. 53. 

(r) Liberty of EeUgious Worship Act, 1855 (18 & 19 Viet. c. 86), s. 1 ; and 
i5 to the necessity of the licence of the bishop, see p, 0G2, ante. 
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ecclesiastical property, if the purpose for wliich they were founded 
or built is a spiritual purpose (s). Where the tpiestion wliether 
such purpose is a spiritual purpose can be answered by reference 
to a trust deed or deeds relating to such property, it must be so 
answered, but in many cases (0 there is either no trust deed or the 
terms of such deed cannot be ascertained or are insuihcient to 
determine the purpose, and in such cases the (luestion must be 
answered by reference to the history of the foundation of the charity 
or of the erection of the l)uilding, and this history if otherwise in 
doubt must be ascertained by reference to the purposes for which 
the property has in fact been used (u). 

1532. The exemption from rates which applies to all conse- 
crated churches and chapels does not extend to other buildings used 
for parochial purposes, which are capable of being let at a rent, but 
no person is liable to be rated or to pay any poor rate in respect of 
any church, chapel, or premises exclusively appropriated to public 
religious worship in accordance with the liturgy of the Church of 
England on the ground that they or any vestry rooms belonging to 
them are used for charitable education (/>), and any rating authority 
may exempt any Sunday school (that is, any school used without 
any pecuniary benefit being derived therefrom for giving religious 


(5) See pp. 713, 784, ante. 

{t) Parochial property, whether held for ecclesiastical or secular purposes, was 
formerly vested ia the churchwardens and overseers on behalf of the parish and 
was dealt with by them by the direction of the inhabitants in vestry assembled 
with the consent in cases of alienation of two justices (Poor Relief Act, 181U 
(59 Geo. 3, c. 12), ss. 8, 9 (now repealed) ; and see title Pooh Law). By the 
Union and Parish Property Act, 1835 (5 & 6 Will. 4, c. 09), powers of dealing 
with parochial property held for poor law purposes was given to the overseers 
and guardians, and by the School Sites Acts power was given to grant land 
held for parochial purposes to trustees to he held for the purposes of the School 
Sites Acts, which include religious education of children and adults and 
theological ti*aiuing (see School Sites Act, 1841 (4 & 5 Viet. c. 38), s. 8 ; School 
Sites Act, 1852 (15 & 16 Viet. c. 49) ). By the Church Building Acts the 
commissioners under those Acts had power to appropriate any land given 
gratuitously with the consent of the gi'untor (Church Building Act, 1822 
(3 Geo. 4, c. 72), s. 34; see also School Sites Act, 1841 (4 A 5 Viet. c. 38), 
8. 19)j or any laud for which they had given valuable consideration (Chui'ch 
Building Act, 1840 (3 & 4 Viet. c. 60), s. 19), to any ecclesiastical purpose or 
for the purpose of any parochial or charitable school or anj’ other charitable or 
public purpose relating to the parish or place concerned. The result of theso 
and other enactments giving similar powers is that until tho^ division of 
parochial charities into ecclesiastical charities and nou-ecclesiastiwl charities 
was effected by the Local Government Act, 1894 (56 & 57 Viet. c. 73), and the 
London Government Act, 1899 (62 & 63 Viet. c. 14) (see note (c), p. 355, ante), the 
nature of a parochial charity could not in general be ascertained by reference 
to the persons in whom the property was vested, and as the former Act did not 
affect the trusteeship, management, or control of any elementary school (Local 
Government Act, 1894 (56 & 57 Viet. c. 73), s. 66), the question whether such a 
school is or is not an ecclesiastical charity has in general been unaffected by it 
nnd remains undetermined. See title Cuauities, Vol. IV., p. 155. 

(«) The printed reports of the Charity Commissioners appointed in 1818 aro 
}>rirnd facie evidence of the facts therein stated (Charitable Trusts (Kecovery) 
Act, 1891 (54 & 55 Viet. c. 17), s. 5). As to schools, see Education Act, 1902 
(2 Edw. 7, c. 42), s. 11 (4) ; and title Education. « , 

(5) Poor Rate Exemption Act, 1833 (3 & 4 Will. 4, c. 30), s. 2, See title 
Rates and R.vting. 


SiXT. 3. 

Property 
Eccle- 
siastical 
by reason 
of its 

Ownership. 


Exemption 
from rates. 


.Sunday 

% 

school. 



792 

Sect. 3. 

Property 
Eccle- 
siastical 
by reason 
of its 

Ownership. 


Ecclesiastical 
persons as 
owners of 
property. 


Ecclesiastical 

corporations. 


Ecclesiastical Law. 

education on Sundays, and on weekdays for the holding of classes 
and meetings in furtherance of the same objee? (cf al must 

sch^? not provided^h^ school (d) (that is, any public elementary 

payment if^iate? ^ authority) (e), from the 

Sect, i— Ecclesiastical Persons and Corporations as Owners of 

PropeHy. 

Sub-Sect. 1 . — In General. 

of t ® solely in the capacity 

J one tv iTa t? ecclesiastical 

piopeitj— that IS to say, ivhenever the relation between the person 

™nef “ f of and cTbe 

fnnoHi=^ ‘ofeience to the person regarded as performing spiritual 
functions on behalf of the Church of EnglaL, the p^erty is 

nn P^’opoi'^y (/)• Thus, property may be aflected with 

of MKons^fT I’y l^Oing vested in a person or succession 

pel sons as tiustees thereof for spiritual purposes ((/). So far as 

noratLn owned is concerned, a cor- 

to the %P®''®oo.or body of persons (/i). and having regl'd 

nromotinn fVi* ^ ° seeming that property given for the purpose of 

tod?v^?l fl purpose, and the impossibility of any 

eeelei^ r affording such permanen't security (i), 

cornoroh-e? • f e®°eral vested in an ecclesiastical 

in viePt nf the law as having a permanent capacity 

spcnnTifr fli holding property, and thereby 

seeming that it shall be applied to the purpose intended (/.•). 

corporation sole which is recognised by the law as 

Ridr “ right of an office or function of a 

t?nn “ ecclesiastical corporation (1). A corpora- 

ecclesiaftical corporation J P^^'POse is an 


\ml 40).“^ (Exemption from Eating) Act, 1869 (32 & 33 

(e) <=• 5). s- 3. 

{ ® Education. 

CorvLatimi ^nuu\\ % {Hector and Ohvrchwardens) v. Westmimter 

Se^Z p 1 'ch. 092, C. A. 

veltprHs^fi^f foUow that the person in whom the property is so 

(Anaell v Pn purposes of the Metropolis Management Acts 

{Angell V. Faddtngion Vestry (1868), L, E. 3 Q. B. 714). 

corllt fFl T * ^3 Tict. c. 63); ss. 2 and 19. A body 

ioint tPnon/^Tr^^^•^ - 4 ^^ acquiring and holding any real or personal property in 
1899 (62 & 63 Vict.^LTo^)! ^dividual (Bodies Corporate (Joint Tenancy) Act, 

(*) 1 Bl- Com., p. 470.'^’ 

rt CofiyoEA^ONs, Yol. VIII., pp. 301, 305. 

n Jf^astical Law, 8th ed., Yol. II., p. 30. 
finn Li.f description of the persons who are the members of a corpora* 

» e purpose of its institution, which characterises it to be a lay or a 
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All ecclesiastical corporations, M'hether sole or aggregate, are 
public, that is, they do not aim only at private objects but con- 
template some benefit to the public or the undertaking some public 

duty or responsibility (h). 

1535. Archbishops, bishops, some deans, prebendaries, vicars 
choral (o), canons {p), all archdeacons ( 7 ), parsons, including rectors 
and vicars and perpetual curates, are corporations sole(r). They 
are all ecclesiastical corporations excepting a rector while the rectory 
is in lay hands (a). 

1536. A corporation aggregate may be either composed of con- 
stituent parts not essentially different, or it may be a body with 
one or more members or classes of members essentially differing 
from other members (h). Any of the constituent members may 
themselves be corporations (c), and where the members are entirely 
spiritual, that is to say, where they are members solely in their 
spiritual capacities, the corporation is an ecclesiastical corporation (d ) ; 
but even where the members are all spiritual persons, unless they 
are such in an entirely spiritual capacity, the corporation is not 
ecclesiastical unless the intention of its foundation is spiritual (e). 

Chapters of cathedrals are ecclesiastical corporations aggre- 
gate(/), as are also colleges or corporations of vicars choral, priest 
vicars, senior vicars, custos and vicars, or minor canons (//), which 
are expressly excepted from the powers of leasing given by the 
Ecclesiastical Leasing Acts to ecclesiastical corporations in general. 
A hospital maybe an ecclesiastical corporation (//); the question 
■whether it is so or not depends upon the object for v;hich it is 
founded (i). 

1537. A body coiqmrate of church trustees may be appointed in 
any parish for the purpose of receiving and holding any property for 


spiritual foundation (Kydon Corporations, Vol. I., p. 23). See also Hargraves, 
note to 1 131. Com. 470. 

i n) Grant, Law of Corporations, p. 9. 

0) See title Corporations, Vol. VIII., p. 300. 
p) See p. 427, ante. 

<j) 1 Bl. Com. 470. 
r) See p. 563, a7iie. 

(a) See p. 718, uiite, and pp. KOI, 802, post. 

(/») See title Corporations, Vol. VIII. p. 305. 

(c) Thus a dean and chapter i.s a corporation aggregate, while the canons are, 
and the dean may be, a corporation sole. 

{d) Burn, Ecclesiastical Law, 8th ed., Vol. II., p. 30. 

(e) See note ( 771 ), p. 792, ante; A,-0. v. *S'L Crews Hospital (1853), 17 Boav. 
435. 

(/) As to their constitution, see pp. 423— 425, an<€; and as to their patronage, 
see p. 426, ante. 

(jy) Ecclesiastical Leasing Act, 1842 (5 & 6 Viet, c, 108), s. 1. 

(/i) Ihid. 

(t) A.-G. V. St. Cross Ilospitaly supra. By the Ecclesiastical Commissioners 
Act, 1840 (3 & 4 Viet. c. 113), e. 65, the Commissioners are required to inquire 
and report as to all hospitals which were returned a.s promotions spiritual in the 
reign of Henry AHII., and to make suggestion-s for affording a better provision 
for the cure of souls within the parishes with which they were connected in cases 
where there was a surplus available after satisfying the founder’s bounty. 
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ecclesiastical purposes in^ the parish (k), and the trustees of any 
charity for religious charitable purposes may apply to the Charity 
Commissioners to^ be registered as a corporate body, and, if the 
Chaiity Commissioners deem expedient, may thereupon become 
a body corporate (/). Churchwardens are for some purposes a 
corporation (m), and the minister and churchwardens of a parish or 
ecclesiastical district are also for some purposes a corporation (h). 

_ 1538. Ecclesiastical corporations, sole or aggregate, may, excej^t- 
ing those above mentioned as excepted, grant building leases not 
exceeding ninety-nine years and mining leases not exceeding sixty 
} ears (o), and may, with the consent of the Ecclesiastical Commis- 
sioners, sell, exchange, or enfranchise any of their lands (p). 

Sub-Sect. 2. — The EcchsiastkaJ Commissioners. 

(i.) Constitution. 

1539. The Ecclesiastical Commissioners {q) are a cori^orate body 
constituted by Act of Parliament for the purpose in the first 
instance of laying before the King in Council such schemes as 
appeared to them best adapted for carrying into effect the recom- 
mendations made by two commissions which had been appointed 
to consider the amount of the revenues and the duties assigned to 
the episcopal sees and the state of the cathedral and collegiate 
churches in England and Wales and had suggested measures to 
render them more conducive to the efficiency of the Established 
Church and to provide in the best mode for the cure of souls, with 
special reference to the residence of the clez'gyin their benefices (r). 

The members of the corporation, originally thirteen in number (s). 


k) See p. 474, ante. 

|/) Charitable Trustees Iucori)oration Act, 1872 (35 & 36 Viet. c. 24). 
m) See p. 465, ante. ^ ' 

(/i) See the School Sites Act, 1841 (4 & 5 Viet. c. 38), s. 7, amended by the 

school Sites Act, 1844 (7 & 8 Viet. c. 37), s. 4 ; and see title Education. In the 

City of London the minLster and churchwardens are by custom always a 
corporation. 



(2) In any Act the expression “Ecclesiastical Commissioners” means the 
Ecclesiastical Commissioners for England for the time being (Interpretation 

A 10 0A /so r. i H . O \ A 


Act, 1889 (52 & 53 Viet. c. 63), s. 12 (15) ). 

(r) Ecclesiastical Commissionera Act, 1836 (6 & 7 Will. 4, c. 77), s. 1. For an 
account of the royal commissions of inquiry into the state of the various dioc^es 
in England and Wales, their revenues and the distribution of episcopal duties, 
and other ecclesiastical matters, which preceded the establishment of the 
Ecclesiastical Cbmmission, and the reports and recommendations of those 
cominissions, see the preamble to the Ecclesiastical Commissioners Act, 1836 
(6 & 7 Will. 4, c. 77). The object of the first Ecclesiastical Commissioners Acts of 
1836 and 1840 was to cany out the recommendations above referred to; the 
subsequent Ecclesiastical Commissioners Acts have gone far beyond the 
recommendations of the early commissions. For the existing functions of the 
Commi^ssionere, seepp. 796— SOI, pofif. 

(a) Ecclesiastical Commissioners Act, 1836 (6 & 7 W’ill. 4, c. 77), s. 1. 
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wero subsGquGiitly added to (^), and now consist of the following Sect. i. 
spiritual and ^ lay persons, the majority being ex ojheio, namely, Eccle- 

the two archbishoj^s, all the bishops of I'lngland and Wales, and the siastical 

deans of Canterbury, St. Paul’s, and Westminster, the Lord Chan- Persons etc. 
cellor, the Lord President of the Council, the First Lord of the Owners 

Treasury, the Chancellor of the Exchequer, a principal Secretary of Pwrty. 

State nominated by the Sovereign, the Lord Chief Justice and the 
Master of the Rolls, and the two judges of the Probate, Divorce 
and Admiralty Division. The Sovereign has also power to appoint 
seven, and the Archbishop of Canterbury two, lay persons as 
commissioners (a). 


1540. Three other Ecclesiastical Commissioners were subse- ohurch 
quently added, styled Church Estates Commissioners — two ap- 
pointed by the Crown, by the title of First and Second Church 
Estates Commissioners, and one by the Archbishop of Canterbury (h). 

Any non-official Ecclesiastical Commissioner may be appointed 
a Church Estates Commissioner, Removal from or resignation of 
the office of Church Estates Commissioner does not ipso facto involve 
loss of office as Ecclesiastical Commissioner (c*). 


1541. The Church Estates Commissioners are constituted a com- 
mittee of the Ecclesiastical Commissioners, and styled “ The Estates 
Committee.” The Ecclesiastical Commissioners may appoint 
annually, in the month of February, two members of tlie corporation, 
one of whom at least shall be a non ex-officio member, to be members 
of the Estates Committee in addition to the other Church Estates 
Commissioners, to hold office for a year and to be capable of being 
re-appointed {d). 

Any two members of the Estates Committee may do all acts 
required by law to be done by the committee (e), and any two Church 
Estates Commissioners may do all acts required by law to be done 
by the Church Estates Commissioners (/). 

The Ecclesiastical Commissioners may from time to time make 
general rules, which shall be laid before Parliament, for tlie direction 
of the Estates Committee relating to the business to be transacted by 


The Estates 
Committee. 


\f) Ecclesiastical Commissiouers Act, 1840 (3 & 4 Viet. c. 113), s. 78. 

(a) Ecclesiastical Commissioners Act, 1830 (0 & 7 Will. 4, c. 77) s. I; 
Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 78. The holders 
of certain other judicial offices, .since abolished, were also made Commissioners by 
the latter Act. 

(^). Ecclesiastical Commissiouers Act, 1850 (13 & 14 Viet. c. 94), s. I. Publica- 
tion m the London Gazette of the notice of the appointment of a Church Estates 
Commissioner is conclusive evidence of the fact (Episcopal and Capitular Estates 
Act, 1859 (22 & 23 Viet. c. 40), s. 2). ^Vs to the salaries of tho Church Estates 
Commissioners, which are payable out of tho common fund, see Ecclesiastical 
Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 2. The first Church E.states 
Conimissioner may sit if elected in the House of Commons (ibid., s. 3). 

; A ^^^l®®l^hcal Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 1. 

T-T k ibid., 8. 9, for appointment of chairman of this committee. 

He has a casting vote in case of equality. 

(e) Ecclesiastical Commissioners Act, 1866 (29 & 30 Viet. c. Ill), s. 2. See 
Ecclesiastical Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 10. 

(/) Episcopal and Capitular Estates Act, 1859 (22 & 23 Viet. c. 46), s. 1. 
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them, and declaring the general principles which shall guide the 
decision of the committee (g). 

1542. Non-ofiScial members of the Ecclesiastical Commission are 
not removable except for improper execution of their duties (h). 
xiut the Chuich Estates Commissioners hold office only during the 
pleasure of their respective appointors (i). 

Vacancies occurring by death or resignation among the non-official 

hicclesiastical Commissioners, and vacancies occurring by death, 

resignation, or removal among the Church Estates Commissioners 

are tilled up by the Sovereign or the Archbishop of Canterbury, as 
the case may be (A). 

^ E\ery lay commissioner, including lay Church Estates Commis- 
sioners, must be a member of the Church of England, and must, 
before acting as such commissioner, subscribe a declaration to that 
enect in the minute book of the proceedings of the Commissioners (I). 

1543. The three Church Estates Commissioners are joint 
tieasuieis of the Ecclesiastical Commission, and the receipt of any 
two of them, or of any one of them, with the counter-signature in 
the latter case of the accountant or assistant accountant, is a good 
discharge for money due and payable to the Commissioners (m). 

(ii.) General Administrative Functions and Pmvers. 

1544. At a meeting of the Ecclesiastical Commissioners, of which 
due notice has been given to all, five form a quorum for transacting 
business (h), provided that two or more of the Church Estates Com- 
missioners are of the number (o). Proceedings which require to be 
ratified by the corporate seal cannot be finally concluded, nor can 
the seal be affixed to any deed or instrument, unless two at least of 

* s are present. If two only of such Com- 

missioners are present, and object, the ratification of the proceedings 
cannot take place at that meeting (p). 

Due notice of intended meetings must as a rule be given to all 
the Ecclesiastical Commissioners (^) ; but notice need not be given 



fo C A T7* i. Z yv W I IfilJ 

"^ict. C. 94). s. 1. 

(/} Ecclesiastical Commissioners Act, 1836 (6 & 7 Will. 4, c. 77), ss. 1, 2, 3; 
Ecc esiastica Commissioners Act, 1840 (3 & 4 Tict. c. 113), ss. 78, 80; 
Ecclesiastical Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 4 . 

(m) Ecclesiastical Commissioners Act, 1866 (29 & aOVict. c. Ill), s. 3 ; see also 
Ecclesiastical Commissioners Acts, 1836 (6 & 7 Will. 4, c. 77), s. 7 ; 1850(13 & H 

Ecclesiastical Commissioners Act, 1860 (23 & 24 Viet. c. 124), 
^ 43. As to the appointment, removal, and salaries of officers, clerks etc. of the 

bommssion, see Ecclesiastical Commissioners Act, 1836 (6 & > 

Will. 4, c. /7), s. 7, and as to superannuation alloTvances to such persons, see 

Eccleswstical Commissioners (Superannuation) Act, 1865 (28 & 29 ^ ict. c. 68). 

{n) Ecclesiastical Commissioners Act, 1836 (6 & 7 Will. 4, c. 77), s. 4. As 
to miimtes of the proceedings of the Commissioners, see ibid., s. 8. 

(Oj iliCClGSIflst.irnl Or\Tr\m A ^4 10;:^ /lo 1 # r\i\ 


(p) Ecclesiastical Commissioners Act 
(</) Ibid., 8. 4. 


(o)^ Ecclesiastical Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 10 

1836(6&7 Will. 4, c. 77), s. 5. 
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to Commissioners m*Iio are out of Englaiul and Wales, or who have ^kct. i. 
intimated to the secretary their inability to attend. Nothing affectinrr Eccle- 
any Commissioner, being a bishop or dean, or the see, or diocese, or siastical 
cathedral, or collegiate church of such Commissioner, is to be done P^^'sons etc. 
at any meeting of which due notice has not been rriven to the Owners 

Commissioner affected, unless his written consent has been 
previously obtained (r). 


Meetings may be adjourned from day to day if necessary {s). 

The Archbishop of Canterbury, if present at the commencement 
of a meeting, is to be chairman ; if not present, the chairman is to 
be chosen by the votes of the Commissioners present (/). 


1545 . The Commissioners, by summons under the hand of the Power tu 
chairman, may cause the attendance of and examine witnesses, evidence, 
make inquiries, and call for answers and returns, and require the 
production of all documents relating to any matter within their 
jurisdiction. They are empowered also to administer oaths or to 

require witnesses to make declarations regarding the truth of their 
evidence (u). 

1546 . In each year, on or before March 1st, the Ecclesiastical Ammai 
Commissioners must furnish a report to one of the Secretaries of **^i*o‘t to 
State of all their proceedings for the year preceding the previous 
November 1st, annexing copies of the schemes sanctioned and 
approved by the Sovereign in Council during the year and also an 
abstract of the accounts of the commission, and the report must lie 

laid before Parliament (fj). Copies of all instruments made under 
the sole authority of the seal of the commission without an Order 
in Council are to be annexed to the report (c). 

The Church Estates Commissioners must similarly furnish 
reports of their general proceedings, with a schedule of ail applica- 
tions for enfranchisement or purchase of interests of lessees, speci- 
fying the terms proposed, the terms on which such enfranchisement 

or purchase has been effected, and, if refused, the ground of such 
refusal (d). 

1547 . The duty of the Estates Committee, or any two of them, Duties of 
being Church Estates Commissioners (c), is to consider all matters 
relating to the sale, purchase, exchange, letting, or management, by 

^shalf of the Ecclesiastical Commissioners, of any lands, 
tithes, or hereditaments, and for these purposes, and subject to the 
general rules made by the Ecclesiastical Commissioners (/), to do 


,r) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet, c, 113), s. 82. 

^^^^®®^^^tical Commissioners Act, 1841 (4 o Viet, c. 39), s. 1. 

,0 Ecclesiastical Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 13. 

Commissioners Acts, 183G (6 & 7 Will. 4, c. 77), s. 9: 
^7bJ^'S:4 Vict. c. 113), s. 90; 1841 (4 & 5 Viet. c. 39). s. 30. 

(&) Ecclesiastical Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 20; Epis- 
copal and Capitular Estates Act, 1854 (17 & 18 Viet. c. 1 10), ss. 8, 10. 

yj f^^S*®®‘^®tical Commissioners Act, 1800 (29 & 30 Viet. c. Ill), s. 0. 

10 -, Capitular Estates Acts, 1851 (14 & 15 Viet. c. 104), s. 10 ; 

lSo4 (17 & 18 Viet. c. IIH), ss. 8, 10. 

e) Ecclesiastical Commissioners Act, 1860 (29 & 30 Viet. c. Ill), s. 2, 

(/} See p. 795, ante. 
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‘ including the affixing of the corporate seal to any scheme 

r«i n within the power of the Ecclesiastical 

Persons^ et ^‘^™^^®sioners ((/) . 

as Owners^' ii Ecclesiastical Commissioners may from time to time refer to 
of Property, . consideration of the Estates Committee special matters in 
— addition to those referred to (h), for the report of the Estates 

Committee, and by an instrument under their common seal may 
authoiise such Committee, or the Church Estates Commissioners, 
or any two of them, to do any act within the po'wers of the 
Ecclesiastical Commissioners, in addition to those referred to, 
except affixing^ the common seal to any scheme to which the 
Estates Committee are not authorised to affix such seal without 

reporting to or requiring further instructions from the Ecclesiastical 
Commissioners (i). 

The Estates Committee are also intrusted with sundry powers 
1 elating to the improvement, management, and re-arrangement of 
episcopal and capitular estates (k), and in respect of claims for 
dilapidations on estates forming the endowment of a see (/). Their 
consent is also necessary before a bishop, being a landlord, can 
exercise the powers conferred on landlords by the Agricultural 
Holdings Act, 1908 (?«)* The Commissioners may employ and pay 

agents in the management of their estates and for the transaction 
of their business generally (a). 

Schemes and ^ 1548. The principal function of the Ecclesiastical Commissioners 
Council!^ prepare and lay before the Sovereign in Council such schemes 

as shall appear to the Commissioners best adapted for carrying into 
full eflect the provisions of the various Acts giving jurisdiction to 
the Commissioners (o). Before laying such scheme before the 
Sovereign in Council, notice must be given to any corporation, 
^^^g^’Ggate or sole, which may be affected thereby, and the objections, 
if any, of such corporation, together with the scheme, are to be laid 
before the Sovereign in Council (p). The Commissioners may 
l)ropose in any scheme modifications as to matters of detail and 
regulation which are not substantially repugnant to the provisions 
of the Ecclesiastical Commissioners Acts (q). 

Vi hen a scheme has been approved by the Sovereign in Council, 
an Order in Council may be made ratifying it and specifying the 
date of its coming into operation (?•). 


i^g) Ecclesiastical Commissioners Act, 1850 (13 & U Tict. c. 94), s. 8. 

(A) lUd., s. II. 

(0 Ihid.y 8. 8. 

(A) Ecclesiastical Commissioners Act, 1860 (23 & 24 Viet. c. 124), ss. 5, 8— 11. 
See further p. 800, jioat, 

(/) Ecclesiastical Commissioners Act, 1866 (29 & 30 Viet. c. Ill), ss. 12, 13. 
See further p. 772, ayite. 

{in) 8 Edw. 7, c. 28, s. 40 (1). See title AoRicrLTURE, Vol. L, p. 269. 

(ii) Ecclesiastical Commissioners Act, 1841 (4 & 5 Viet. c. 39), s. 27. 

(o) Ecclesiastical Commissioners Acts, 1836 (6 & 7 Will. 4, c. 77), s. 10; 
18^0 (3 & 4 Viet. c. 113), s. 83 ; 1841 (4 & 5 Viet. c. 39), s. 30. 

(p) Ecclesiastical Commissioners Acts. 1836 (6 & 7 Will. 4. c. 77), s. 10; 
1840 (3 &4Vict. c. 113), s.83. 

(?! Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 83. 

(r) Ecclesiastical Commissioners Acts, 1836 (6 & 7 Will. 4, c. 77), s. 12 ; 1840 
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mj'st be registered by the registrar of the 
diocese, r\heieof the hishop, or withm whicli any cathedral or 
collegiate church, dignitary, chapter, member of a ‘chapter, officer 
incumbent, or any other person or body corporate, may lie affected 
thereby (s), and m cases coming within the Ecclesiastical Com- 

m-(ler°(fi)'^^^ tbocesan registries specified in the 

Every such Order in Council, when made, is to be inserted as 
soon as may be in the Limdoit Gazdte, and when registered and 
gazetted IS to liave the same force and ellect as if every part thereof 
were inclui ed in the first Act establishing the Commissioners (c). 
Copies of Orders in Council must be laid before Parliament in 

January in every year, or if Parliament is not then sittin^^, within 
one week after the next meeting thereof (i/). 

A schemes made under the Ecclesiastical Commission 

Act, IHbS (e), operate to vest the property expressed to be transferred 
without any further conveyance (/). 

1550. Certain payments and investments or conveyances and 
assignments of lands are to be made by grants or instruments under 
uie common seal of the Ecclesiastical Commissioners instead of by 
Orders in Council ratifying schemes ( 7 ). 

Agieements as to the transfer of tithes to a district church may 
be ratified by any instrument under the corporate seal of the 
Ecclesiastical Commissioners made in pursuance of such am*eement 
instead of by Order in Council (//). 

1551. Another important feature in the constitution of the 
Ecclesiastical Commissioners is that in their corporate capacity 
Mey are empowered to hold a large amount of the revenues of the 
Church of England as one common fund, and to apply the same by 
scheme ratified in the usual manner for such purposes as they may 
think fit to propose (i). 

♦L*^ ^ (4 & 0 Viet. c. 39), s. 30. Orders made under 

iDOse Acte need not recite any of the provisions of the Acts (Ecclesiastical 
Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 80). 

Commissioners Acts, 1830 (0 & 7 WiU. 4, c. 77). ss. 12, 10 ; 
1840 (3 & 4 Vict. c. 1 13), ss. 84, 88. > /> , , 

(«) 29 & 30 Vict c.lll. 

[b) Ibid.^ s, 10* No fee is payable for registration, but a fee of 3^. is payable 
01 searches for an order, and a fee of 4(L per folio of 90 words for every certitied 
*opy or extract of an order. Copies of entries certified by the registrar are 
a “issiblo as evidence in all courts and places (Ecclesiastical Commissioners 

tide Evmi^t)' 

l^(c)^Ecclesia6tical Commissioners Act. 1830 (0 & 7 V'dl. 4, c. 77), ss. 12, 

Commissioners Acts. 1830 (6 & 7 Will. 4. c. 77), s. 15: 1810 
c. 113), s. 87 ; 1841 (4 & 5 Vict. c. 39), s. 30. 

(c) 01 & 32 Vict. c. 114. 

ss. 6, 12 ; see fui-ther, p. 800, post. 

VJ) Ecclesiastical Commissioners Act. 1800 (29 & 30 Vict. c. 1 1 1), ss. 5, 0 : 
Ecclesiastical Commi^si(ln Act, 1808 (31 & 32 Vict. c. 114), s. 15. 

(*) pistnct Church TithesAct, 1805 (28 & 29 Vict. c. 42), s. 8; Ecclesiastical 
^ 1800 (29 & 30 Vict. c. Ill), s. 22. 

ifijA /OP fund was created by the Ecclesiastical Commissioners Act, 

1840 (3 & 4 Vict. c. 113), B. 67; see p. 783, ante. 
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The estates of all sees (4*), suspended canonries (/), suspended 
deaneries (?n), and the separate estates of non-suspended canonries 
and deaneries (n), archdeaconries (o), and sinecure rectories (p), 
are all carried over to the common fund, subject, in the case of the 
estates of sees and non-suspended canonries and deaneries and arch- 
deaconries, to various provisions for the reassignment or transfer of 
part of the property as endowments (q). 

_ The moneys and revenues payable to the Ecclesiastical Commis- 
sioners and carried over to the common fund include the rents and 
profits of land, tithes, and other hereditaments vested in them (r), 
the episcopal fund (s), any increase of income of ecclesiastical cor- 
poiations resulting from sales, enfranchisements, exchanges, pur- 
chases, or investment (0, the produce of sales effected under the 
New Parishes Act, 1843 (w), penalties for not making returns of 
ecclesiastical fees (a), and fees of court payable in respect of pro- 
ceedings taken under the Benefices Act, 1898 (b). 


Power to 

enforce 

payment. 


Application 
of common 
fund. 


1552. The Ecclesiastical Commissioners, for the purpose of 
enforcing payment of all profits and emoluments to be paid to them 
and of obtaining possession of all lands, tithes, or other heredita- 
ments vested in or accruing to them, and of recovering the rents 
and profits thereof, have all the legal and equitable rights, powers 
and remedies otherwise exercisable by the holder of the deanery, 
canonry, prebend, dignity or office, or the rector of the rectory, in 
respect to the property affected (c). 

The Commissioners also have power to sell or exchange lands 
belonging to a see or chapter with the consent of the bishop or 
of the chapter as the case may be (d). 

1553. The Commissioners are empowered to make payments for 
various purposes out of the common fund. These purposes include 
inter alia the augmentation of bishoprics, and poor livings, the 
endowment of new churches, the employment of additional 
ministers, and the payment of the Church Estates Commissioners (^). 


(^) Ecclesiastical Commissioners Act, 1860 (23 & 24 Viet. c. 124), s. 2. 

(/) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 49. As to 
the extent of their estate, see Ecclesiastical Commissioners Act, 1841 (4 & 5 
Viet. c. 39), s. 6; Ecclesiastical Commission Act, 1868 (31 & 32 Viet. c. IH), 
ss. 7, 8 ; and A.-O. v. U'indaor {Dean and Canons) (1857), 24 Beav. 679. 

(m) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 51. 

(/i) Ibid., s. 50. See, as to effect of this section. li. v. Champneys (1871), 
L. JR. 6 C. P. 384. i J ^ 


(o) Ecclesiastical Commission Act, 1868 (31 & 32 Viet. c. 114), s. 13. 
f;)) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 54. 

(7) Ecclesiastical Commissioners Act, 1860 (23 & 24 Viet. c. 124), ss. 2, 3, 5; 
Ecclesiastical Commission Act, 1868 (31 & 32 Viet. c. 114), s. 13. 
jr) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 67. 
fs) Ecclesiastical Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 15. 
m Episcopal and Capitular Estates Act, 1851 (14 & 15 Viet. c. 104), s. 8. 

(jO 6 & 7 Viet. c. 37; Ecclesiastical Commissioners Act, 1875 (38 & 39 Viet, 
c. 1 1), s. 1. 

(a) Ecclesiastical Fees Act, 1875 (38 & 39 Viet. c. 76), s. 4. 

(b) 61 & 62 Viet. c. 48, s. 11. 

(c) Ecclesiastical Commissioners Act, 1840 (3 & 4 Viet. c. 113), s. 57. 

(a) Ibid., s. 68. 

(e) See Ecclesiastical Commissioners Act, 1850 (13 & 14 Viet. c. 94); 
and pp. 774, 783, ante. 
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1554. The Commissioners, their successors and assigns are 
empowered as a corporation to take, purchase, and liold laiuhs 

tenements and hereditaments for the purposes of the Eccle- 

rstSionS“)“‘“®'°"®'' “‘"•'“'“‘‘‘"ding any mortmain 

Lands and hereditaments hehl in trust for the Ecclesiastical Com- 
missioners are vested in the first Cliurcli Estates Commissioner (,,). 

The accounts 0 the Ecclesiastical Commissioners are subject to 
audit as directed by the Treasury {It). 

The powers formerly exercisable by the Cliiirch Biiildiim Com- 
missioners were upon the abolition of such Commissioners'’ trails- 
terred to the Ecclesiastical Commissiouers (?). 
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SUB-SECr. S.—Lat/ as diatiuijuUhed from Ercksiastiml Corporations. 

• distinguished from ecclesiastical corporations Laycorpora- 

mclude all corporations sole or aggregate, whether the members are 
spiritual persons or not, the object whereof is not spiritual (/. ). 
ihus, the Universities of Oxford, Cambridge, and Durham, and the 
colleges therein, are lay foundations (/). 

1556. At the dissolution of the monasteries and other religious Dissolution 
and ecclesiastical houses and places, their property was transferred 
to the Crown, and such transfer was confirmed by statute (»i)- The 
statutes of dissolution provided that the persons to whom any 

made by letters patent from the Crown should 
hold the lands, tithes, churches, chapels, advowsons, patronages, 
and other hereditaments so granted, in like manner, form, and con- 
ditions as the abbots, priors, and other chief governors of the 
religious houses held them (h), hut as such grants could be, and 
were in fact, made to laymen, who by the law of the Church could Layrcctore. 
fi? 4 of souls, the effect of the patents in such cases was 

that benefices which had been appropriations in the hands of a 


-sioners Act, 1836 (6 & 7 Will. 4, c. 77). s. 1. As tu 
mortmain restrictions, see generally title Couporations, VoL vJII., pp. 367 

. (y) Ecclesiastical Commissioners Act, 1850 (13 & 14 Viet. c. 94), s. 6. 

(h) mi., B. 14. ^ 

{>) Church Building Commissioners (Transfer of Powers) Act, 1856 (19 & 20 

powers of the Ecclesiusticul Commissioners under 
0 Oniirch Building and New Parishes Acts, see further pp. 447 et sm. and 721 
« ante. 

{k) See p, 793, ante, 

(0 -K. V. Camln'idye {Vice-ChancelUyr etc.) (1765), 3 Burr. 1647, 1656. As to the 
eeaom from religious tests of these universities aud the colleges alreadv 
ounded at the pussiug of the Universities Tests Act, 1871 (34 & 35 Viet. c. 26), 

seepp. 805, 812, pose. 

H Stat. (1535) 27 Hen. 8, c. 28, and stat. (1539) 31 Hen. 8, c. 13. 
nr • , 27 Hen. 8, c. 28. s. 2. Stat. (1539) 31 Hen. 8, c. 13. s. 2. 

P ovided that the King should hold, possess, and enjoy the possessions in as 
rge and ample manner and form as the religious houses had held them, and 
a grants by the Eng’s patent of any of the monasteries, abboties, priuries, 
appropriate advowsons, tithes, franchises, and other hereditaments 

and his successors without any 


should be good a’nd effectual against the'.King 
otner licence or dispensation {ibid., ss. 18, 19). 

H.L. — XI. 


3f 
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monastery became impropriations (o) in the hands of the lay persons 
01 coipoiations to whom they were granted, while the impropriators 
who received such grants were, by virtue of the patent by which the 
gran was made, corporations and were recognised as lay rectors (p). 
A lay lector IS liable to repair the chancel (q), and is entitled to 

right tliLeto^r" * ’ a“ 0 *er person can show a prescriptive 

Sub-Sect 4. — Diocesan Associations, 

for the purpose of promoting or 

of some or all of the 

o&ceis or organisations of that part of the Church of England 
vhich IS included within the limits of a diocese (s) is called a 
diocesan associa ion. There is no legal definition or limitation of 
Wn association hut, as the principal objects for which it is 

,nT tn of real and personal property, 

in n I / in trust for ecclesiastical purposes, it is 

* f “ position to comply with the provi- 

s 01 8 of the law relating to mortmain and charitable uses, and for 

that purpose, when incorporated, the incorporation, unless it is by 
sSe ci authority of some 

A diocesan association may be formed without incorporation, the 
pioper j )eing vested in a body of trustees appointed for the 
purpose («) ; and for religious purposes in connection with Church 
of England elementary schools associations on a diocesan basis 

been formed under the Voluntary Schools 

Act, 189/ (r). 

Jo] See J’ortland [Vnh] v. (1792), 1 Hag. Con. 157; and p. 717, 

p) 1 BI. Com. 3SG. 

,7) Pp. 516, 733,aH/€. 

Ji llef. (>««). 2 Curt. 353, ;i57 ; 

(s) As to the division of ! 
ante. As to the reasons for 

Eq"l° 30* *'™*** diocese, see Xatal (Bishop) 

njbjb? statutes under whicli such incorporation may be effected are-(l) the 

thTlCd n T a ^“8 (? b c. 69), ss. 19. 20, under which 
thft nr-nin’ci’t; Permit an association for religious objects, not involving 

nf gam by the association or its members, to hold any quantity 

o?\ 83 a Company without the addition of the word 
n Chariteble Timstees Incorporation Act, 1872 (35 & 36 Viet. 

fin V ^ form of memorandum andarticesof associa- 

^ association incorporated under the fii-st-uamed Act. see 

Locyclopmdia of Forms and Precedents, Vol. IH., p. 634. 

iTiinJ tn^tees may be appointed Tinder the Trustee Appoint- 

w ^ J to which see p. 370, ante, and p 821. 

B'n/.TfAi ^ A- deed of an unincorporated diocesan association, see 

Encyclopedia of Forms, Vol. lU., p. 651. 

(y} buch associations remain in effective existence notwithstanding the repeal 
ot s. 1 of the Voluntary Schools Act, 1897 (60 & 61 Viet. c. 5), under which they 

hv ^rh!f (Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 33 (2) (b)) 

cmaB ® the approval by the Board of Education of their constitution where 

fBo l^®®n given for a permanent purpose pursuant to s. 1 (3) of 

the *887 (60 & 61 Viet. c. 5). and to Sched. H., 12, of 

tHe Education Act, 1902 (2 Edw. 7, c. 42). 
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m 


Church of England. 


lAw(a), Rf'"-'™' recognition l,v Recognition 

l>y the cin.nnttance.s of its i'ru-. 0 ^'':!.^^ 

in the case of other reli-Wous bodies lu- 'i and modified Stat^ 

«niTive to mark in each case' ti e 1 is'to 'v of i ‘ pvoi''r ““ Keco.nioon 

It IS now inteiuled to e.vuni ,p 1^! i o "-e stale, 

the recognition of certain religions hodieVaU "'i'llis tl.at iitteii.i 

common, that they are nnconnected witB’tiie sLae’"'" 

Seot. 2 . — lioiHiiu Catholu-S. 

diction was claime n.!) / ‘"'’’'r "‘■^‘“'‘““tion, and that jnri.s- 

central anthoritj^ '■■■'‘^‘■cired "ver it l,y tliat 

the dfs?-ui)timw^Mr^'\“^ statutes jiassed in the centuries .succeeding r , i ■ 

See of Home has h! snlte Sfr®" ^''""1' '1 

Church in isnSnl CO® ? '""i Catholic 

- - ^ ^ consi sts not alone of i)rovisions affeetin^r tlie 

and vehgtifJ'TodlroraU ^ > elatioii.s of the State 

PP. 356-370, a,ite). * ^ ^ ‘ »» the preliiiiinary note (see 

S Sch\^odfesl\l Scotland, 

terms that have their f 

1662 (14 Oar. 2. c^) reW 1" ^ Uniformity (especially that of 
refusing liable to penalties Th*" t;omply with which rendered the person.^ so 

after the manner o^f the S-.r^h f r to church nnd worship 

popish recusant was a pW Ungland were classified as recusants. A 
was a papist who was Wn l! a popish recusant convict 

haw, Vol. HI p ivh offence (Burn, Kccle.siustical 

of the Toleration Act leSH^rWil'rrA?^^' was rendered obsolete by the passing 
Aot. 1829 (10 Geo 4 c 7v\nfYh ' ^ Catholic Belief 

senter ” survives owinJfA use of the words “ Nonconformist *’ nnd “Dis- 

^brace all those who coiniiendiouslv 

?burch. They aie hnl. ^ ‘he I-lstablished 

<hssent from the -oveninTenTa *? Protestants who 

, id) Compare ET.Zr? (Ttn y l^ngland. 

tbeform of d^TarXn to hand 

johgion, or holding cornmmWn Professing the popish 

fclare that I do pfofe.s^ = .V, ^ A- B-, do hereby 
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Ecclesiastical Law. 


Sect. 2. inem])ers of that body or even the whole body of its members in 
Roman this country, but also of provisions ■which are directed to limiting 
Catholics, or excluding the exercise of the powers of the See of Eome within 

the realm. 

No Eoman Catholic can occupy the throne, for any person who 
is either in communion with the Church of Rome or marries a 
person in such communion is expressly excluded from the succes- 
sion (e). Certain high offices of the State are also withheld from 
Roman Catholics. These are the position of Lord Chancellor of 
Great Britain, Lord Lieutenant of Ireland, and High Commissioner 
of the Church of Scotland (/). 


Status of 

Roman 

Catholic, 


1561. A Roman Catholic in his capacity of a private citizen is 
now on an equal footing with all other subjects of the Crown 
There is no longer any bar to his holding real or personal property (/O? 
or exercising the parliamentary or other vote(0. If otherwise 
qualified, he is entitled to sit and vote in the House of Lon\s{k),or, 
if a peer of the kingdom of Scotland or Ireland, is eligible as a 
representative peer, and may vote at elections of such representa- 
tive peers (/)• He is, if a layman (»/) and otherwise qualified, 


(e) Bill of Rights (1 Will. & Mar., sess. 2, c. 2), s. 9 ; Act of Settlement, 
(12&13Will. 3, c. 2),s. 2. . ' . , 

(/) The Roman Catholic Relief Act, 1829 (10 Geo. 4, c. 7), s. 12, specifically 
excej)ted these offices, together with that of Lord Chancellor of Ireland, which 
was thrown open to Eoman Catholics by the Office and Oath Act, 1807 
(30 & 31 Viet. c. 75), s. 1, from the benefit of the provisions by which 
oath was substituted for the foimer oaths and declarations. The phrase “Lord 
Lieutenant of Ireland ” includes a Lord Deputy or other chief Governor or 
Governors of Ireland (Roman Catholic Relief Act, 1829 (10 Geo. 4, c. i)t 
s. 12). The oaths now required on the assumption of the office of Lord 
Chancellor of Great Britain and Lord Lieutenant of Ireland are in the case of 
non-Roman Catholic subjects the oaths prescribed by the Promissory Oaths 
Acts. 1868 and 1871 (31 & 32 Viet. c. 72 ; 34 & 35 Viet. c. 48), but from the fact 
that s. 12 of the Roman Catholic Relief Act, 1829 (10 Geo. 4, c. 7), has not been 
repealed it has been assumed that Roman Catholic subjects are not relieved 
from the necessity of taking the ancient oaths ; a Bill to provide this relief was 
introduced into Parliament in the year 1891, but was not proceeded with. ^ 

{(j) Before the passing of the Eoman Catholic Relief Act, 1829 (19 Geo. 4, c. /). 
Eoman Catholics were required to take oaths of allegiance and abjuration an 
to make a declaration against transubstantiation before they became eligible o 
fill any important office. By that Act a new oath was substituted to be taken y 
any Roman Catholic who held any office, with the exceptions already mentione , 
either under the Crown or any municipality, or who voted for or sat as a 
member of either House of Parliament. This oath, however, contained won 
denying to the Pope any temporal or civil jurisdiction, power, supenonty.o 

pre-eminence in tnis countr}*, which were obnoxious to Roman Catholics, an 

now dispensed with, and on such occasions as oaths are required those presen 

by the Promissor}' Oaths Acts, 1868 and 1871 (31 &32 Viet, c. 72 ; 
c. 48), namely, the oath of allegiance, official and judicial oaths whicb cao 
taken without offence to the conscience of Eoman Catholics are alone requii 
(A) Eoman Catholic Relief Act, 1829 (10 Geo. 4, c. 7), s. 23. ^ . 

(t) I hid., s. 5; Promissory Oaths Act, 1871 (34 & 35 Aict. c. 48), 

Sched. I., Part II. . noflu 

(A-) Roman Catholic Relief Act, 1829 (10 Geo. 4, c. 7), s. 2 ; Promissory uani 

Act, 1871 (34 & 35 Viet. c. 48), s. 1, Sched. I., Part II. . 

(?) Eoman Catholic Relief Act, 1829 (10 Geo. 4, c. 7), s. 5 ; Promissory 

Act, 1871 (34 & 35 Viet. c. 48), s. I, Sched. I., Part II. _ PAman 

(m) As to persons in holy orders in the Roman Catholic Church, see 
Catholic Relief Act, 1829 (10 Geo, 4, c. 7), s. 9, and p. 807, post. 
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eligible for a seat in the House of Coininoiis, aiul if elected may sit 
and vote there (»). 

A Roman Catholic may hold civil and military posts under the 
Crown, and he a member of or hold ollice under any lay corpora- 
tion (o). 


1562* A Roman Catliolic is disqualilied from holding or enjoying 
or exercising anyoftice, place, or dignity in tlie Church of England, 
or in any of its Ecclesiastical Courts or the Court of Appeal there- 
from, or in any cathedral, collegiate, or ecclesiastical establishment 
or foundation (;>). 


1563. A Roman Catholic may now liold anyoftice in the Univer- 
sities of Oxford, Cambridge, or burham, or tiie colleges belonging to 
them(( 2 ), except that of Professor of Divinity (;■), or any for which 
Holy Orders in the Church of England or membership of the 
Church of England and a degree in Divinity are re(iuired (s), hut 
he may not hold an othce in the colleges of Eton, AVinchester, or 
Westminster, or any such college or school (t). 


1564. Roman Catholics, whether lay or clerical, are not debarred 
from acting as teachers or schoolmasters («), hut they may not hold 
the mastership of a school of royal foundation or endowed school 
for the education of youth, or of an endowed college or college of 
royal foundation except in the Universities of Oxford, Cambridge, 
or Durham {v). Roman Catholics who enter the Universities of 
Oxford and Cambridge or Durham as undergraduates are not to be 
required to attend any lectures to which they, or, if they are under 
age, their parents or guardians on their behalf, object on religious 
grounds (x). Similar provision for securing liberty of conscience is 
made in the case of day schools and boarding schools under the 


(») Roman Catholic Relief Act, LS2U (10 Geo. 4, c. 7), s. 2 ; Rromissoiy Oaths 
Act, 1871 (34 & 35 Viet. c. 48). s. 1, .Sched. 1., Tart II. See title Klecj ioxs. 

(o) Roman Catholic Relief Act, 1829 (10 Geo. 4, c. 7), ss. 10, 14 ; Promissory 
Oaths Act. 1871 (34 & 35 Viet. c. 48), s. 1, 8ched. I., Part II. 

(/d Roman Catholic belief Act, 1829 (10 Geo. 4, c. 7), s. 16. 

(fj) Universities Tests Act, 1871 (34 & 35 Viet. c. 26), ss. 1, 8. Thi.s Act repealed 
so much of s. 16 of the Roman Catholic Relief Act, 1829 (10 Geo. 4, c. 7), as it 
was necessary to repeal for its purpose, but as it deals only with theUnivoi'sitios 
of Oxford, Cambridge, and Durham, any other universities for which tests are 
employed are not affected by it. So far as otlices in colleges are concerned, 
the Act deals with colleges then subsisting. There is nothing to prevent the 
creation of new colleges the offices in which shall be confined to the members 
of any denomination (/^. v. Htrf/ord Colleye (1878), 3 Q. R. D. 693, C. A.) ; as to 
university offices at Oxford or Cambridge, see also Universities of Oxford and 
Cambridge Act, 1877 (40 & 41 Viet. c. 48), s. 58. 

(r) Universities Tests Act, 1871 (34 & 35 Viet. c. 26), s. 2. 

>) I bid., s. 3. 

t) Roman Catholic Relief .\ct, 1829 (10 Geo. 4, c. 7), s. 16. 
m) Roman Catholic Relief Act, 1791 (31 Geo. 3, c. 32), s. 13. 
y) I bUl.y s. 14 ; so much of this section as relates to any of the Univoi'sities 
of Oxford, Cambridge, and Durham is repealed by tho Universities Tests Act, 
1871, supra. As to repeal of the disabilities to hold posts at the Universities, see 
note {<}), supra ; and as to equality of treatment under tho Endowed Schools 
Acts, 1869 and 1873 (32 & 33 Viet. c. 56 ; 36 & 37 Viet. c. 87), and exceptions 
therein, see note (f). p. 812. post ; and, generally, title Education. 

(^) Universities Tests Act, 1871 (34 & 35 Viet. c. 26), s. 7. 


Sect. 2. 

Roman 

Catholics. 


Exclusion 
from eccle- 
siastical 
office. 


Offices in 
univeisities 
and schools. 


Freedom 
from tests. 



806 


Ecclesiastical Law. 


Sect. 2. Endowed Schools Acts (^), and in the case of public elementary 

Roman schools by the Elementary Education Acts W. 

Cathobcs. ^ ’ 

Churdi Catholic may own the advowson and be the legal 

patronage. patioii of a benefice in the Church of England, and he may buy or 

sell such ad\OA\son ; but he may not exercise the right of presentation 
himself (a), or by the agency of another (/^). If he attempts to do 
so the presentation is void(c). AVhere a Roman Catholic as a 
private person is the legal patron of a benefice the right of presenta- 
tion is vested in the University of Oxford or the University of Cam- 
bridge (d), according to the county in which the benefice is situated. 
If he is the holder of an office under the Crown to which there attaches 
*i light of pieseiitatioii to benefices, the right of presentation is 
exercised by the Archbishop of Canterbury for the time being (e). 
loi a Roman Catholic to advise the Crown as to an appointment to 
any office or preferment in the Church of England is a mis- 
demeanor and disables tlie offender from ever holdiiu’^ any office 
civil or military, under the Crown (/). If he is a member of any 
hi}" coiporation he may not vote at or in any way join in the 
election, piesentation. or appointment of any j^erson to a benefice, 
or any office or place belonging to or in connection with the Church 
of England, wliich is in the gift, patronage, or disposal of the cor- 
poiation. And a Roman Catholic, or a trustee or mortgagee for or 
undei him, cannot make a valid grant of an advowson or right of 
pationage, except hona fide for a full and valuable consideration to 
some Protestant purchaser or purchasers for the benefit only of a 
Piotestant or Protestants ; nor can a Roman Catholic devise an 


0/) Endowed Schools Act, 18G9 (32 & 33 Viet c. 5G), ss. 15. l(i. There are 
ceitain exceptions in the case of modern endowments and cathedral .schools, lAiV/., 
s. 14. bee p. 812, jmt, and, generally, title Education. 

(2) Elementary Education Act. 1870 (33 & 34 Viet. c. 75). s. 7; and see 
p. S12, and, generally, title Education. 

(«) Stat. (lliOo) 3 Jac, 1, c. ,i, s. 13 ; stat. (1G88) 1 Will. & Mar. c. 2(1, 8. 2. 

/ ’ u patron with another person who is not a Roman 

Latholic, then the patronage is to be exercised wholly by that other (Edwards 
y-Exder [ Ihshoi .) (Is39), 5 Bing. (n. c.) 652). 

(5) Stat. (16()o) 3 Jac. 1, c. 5, s. 13 ; stat (1688) I IViU. & Mar. c. 26, s. 2 ; 
1 re.sentation of Benefices Act, 1713 (13 Ann. c. 13), s. 1. Where the presenta- 
ion was maue by a college on the nomination of a Eoman Catholic patron, and 
It appeared on the face of it not to have been made in right of the college, but 
in trust for the patron, it was held void (Boyer v. Kwivich (Bishop), [1892] A. C. 

* 1 I , X • V 

(c) Eveiy grant of a benefice made by a Roman Catholic, either by 
himself or by an agent, is void unless it be made for a full and valuable considera- 
tion and to and for the exclusive benefit of a Protestant purcha.<er (Church 
Patronage Act, 1737 (11 Geo. 2, c. 17), s. 5). 

(d) Stat (1605) 3 Jac. 1, c. 5, s. 13; stat. (1688) 1 Will. & Mar. c. 26, s. 2; 
and see Benefices Act, 1898 (61 & 62 Viet. c. 48), s. 7. The patronage is not, 
however, vested in the universities where there are several joint patrons, one of 

exercise it (Edwards v. Exeter (Bishop), supra ; see note (n), 

The counties assigned to the respective universities are set out in notes (e) and 
( / ) on p. 574. ante. 

(f) Roman Catholic Relief Act, 1829 (10 Geo. 4. c. 7), s. 17. 

(y ) dhid., s. IS. In 1885, when the office of Home Secretar}' was filled by a 
loman Catholic, appointoients in the gift of that office were made by the First 
Lora of the Treasury , there being no benefices in the patronage of the Home Office. 
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advowson or right of pntron.Tge with intent to secure the lienefit 
thereof to his heirs or family {(/). 

1566. Roman Catholic may he a churchwarden {//), but if he 
has conscientious scruples as to acting as such he may appoint a 

orders he is exempted from serving (/:). 
Other ofhces to which, on his election, a Roman Catholic layman may 

appoint a deputy are that of high constable, or petty constable, 
overseer of the poor, or any other parochial or ward office (/). 

1567. A Roman Catholic in holy orders is exempted from serving 
upon any jury or as overseer of the poor or in any other parochial 
or ward office, or in any office in any hundred of any shire, city, 
town, parish, division or wapentake (m). Roman Catholic clerg^, 
though disabled from sitting in the House of Commons (//), may, if 
otherwise qualified, sit in the House of Lords. They are required 
to register tliemselves, with their description as priest or minister, 
^ith the clerk of the peace of any place where they intend to per- 
form any ecclesiastical function {o), and it is an offence rendering 
them liable to a penalty of ,T50 for them to exercise any of the 
rites or ceremonies of their religion, or if a member of a religious 
Older to wear the habit of their order, except within the usual places 
of worship of their religion or in private houses (p). They are 
protected from molestation while conducting a religious service in 

any place of public worship wherein they are authorised to preach 
or in a burial ground (q). 

1568. Members of the Society of Jesus or of any other religious 
orders are forbidden to enter the country (r), and upon entering and 
being convicted of so doing, are liable to be banished (*•), unless 
tbeir entry is authorised by a special licence to be granted by a 
becretary of State who is a Protestant (f). This licence is avail- 
able for a period not exceeding six months, but may be withdrawn 
by a Secretary of State at any time («). A register of licences 
granted during the preceding year is ordered to be laid before both 

W Church Patronage Act, lT;i7 (H Geo. 2, c. IT). 

(A) Komau Catholic Kolief Act, 1S29 (10 Geo. 4, c. 7), s. lo. Except in new 
created under the Church Building Act, 1S31 (1 & 2 Will. 4, c. 38), 
or the New Parishes Acts. 1843 and 1850 (G & 7 Viet. c. 37 ; 10 & 20 Viet, 
c. 104). See note {d), p. 4G4, autr. 

Roman Catholic Relief Act, 1791 (31 Geo. 3, c. 32), s. 7. 
s«) Ibid., 8. 8. 

.0 Ibid., 8. 7, 

(m) Ibid., 8. 8. 

I'd Roman Catholic Relief Act, 1820 (10 Geo. 4, c. 7), s. 9 ; see p. 804, antt. 
. 0 ) Roman Catholic Relief Act, 1791 (31 Geo. 3, c. 32), s. 5. The prescribed 
^^Sistration is sixpence, and the person so registered is to receive a 
certifacate for which he may be charged two shillings. 

JPl Atoman Catholic Relief Act, 1829 (10 Geo. 4. c. 7), s. 26. 

( 7 ) Ecclesiastical Courts Jurisdiction Act, 1860 (23 & 24 Viet. c. 32), s. 2 ; 
Ullences against the Person Act. 18G1 (24 & 25 Viet. c. 100), s. 3G ; see p. 817, post. 

(r) Roman Catholic Relief Act, 1829 (10 Geo. 4, c. 7), s. 29. Members who 
were in the country on Apiil 23rd, 1829 (the time of the commencement of the 
c ), or who having been born British subjects were then abroad, but intended 
0 rettirn, wore required to register themselves with the clerk of the peace 
in manner prescribed in the schedule to the Act (ibid., ss. 28, 30). 

(«) 29. ^ 

(<) Ibid., s. 31. 


HOI 


SkCT. ‘ 2 . 

Roman 

Catholics 


Cliurch- 

wurdeu. 


Esemption 
of priest 
from juries 
and other 
duties. 


Religious 

Olliers. 



808 


Ecclesiastical Law. 


t 


Sect. 2. 

Roman 

Catholics, 


Romau 

Catholic 

hierarchy. 


S-J 


Houses of Parliament (b). Persons in this country who are admitted 
0 be memhers of any such order are liable on conviction to be 
banished for life(c), and any person admitting any person to 
lieconie a member of such religious order, or assisting at the 
adniission or the administration of vows to prospective members, is 
guilty of a misdemeanour (d). Proceedings to enforce penalties for 
such oftences can only be begun in the High Court by information to 
be hied in the name of the Attorney-General (e), but this rule does 
not govern proceedings except as to penalties (f). The provisions 
do not apply to female religious orders {g). 

1569. The recognition of the Eomaii Catholics as a religious 
body does not involve any recognition of the hierarchy (/i) under 
Mhicli they are organised, except upon the basis of consent. 

Ecclesiastical titles of honour or dignity can only be validly 
created, or any pre-eminence or coercive power conferred upon the 

j 1 ^ it is an offence for any person not 

authorised by law to assume or use the name, style or title of 
archbishop of any province, bishop of any bishopric, or dean of any 
deanery (,;), although where the title is not already legally appro- 
priated ik) on behalf of the Church of England, the law (on the 
giound of expediency) does not impose penalties ujion those ministers 
ot religion who may, as among th e members of their own religious 

(b) Roman Catholic Relief Act, 1829 (10 Geo. 4. c. 7), s. 32. 

(c) Ibid. 8. 34. If he does not depart within thirty days after the order for 
banishment IS made, he may be expelled by force {ibid., s. 35). If he remains 
at ni the country three months after the order without some lawful cause, 
he IS liable on conviction thereof to a sentence of penal servitude for life (ibid., 
s. .16) ; Penal Servitude Act, 1857 (M & 21 Viet. c. 3), s. 2. 

dl Eoinan Catholic Relief Act, 1829 (10 Geo. 4, c. 71, s. 33. 

(e) Ibid,, 8. 38. 

. if) A. V. Kerned 1 / (1902), 80 L. T. 753. Although a private person may ^ 
inslitute a prosecution for such an offence, a magistrate may exercise a wide 
discretion as to gi-anting a summons {ibid ) 

(y) Roman Catholic Relief Act, 1829 (10 Geo. 4, c. 7), s. 37. 

T Catholic hierarchy was re-established in England in the year 

18.70. In the following year a statute was passed declannff the assumption of ■ 

1 es connected with places in the realm illegal, and imposing heavy peiialtiee « 

on the pewons assuming them (stat. (1851) 14 & 15 Viet. c. 60). This Act was, 

however, repealed by the Ecclesiastical Titles Act, 1871 (34 & 35 Viet. c. 53)} 
see note (4-), iiifru. ' 

(i) Ecclesiastical Titles Act, 1871 (34 & 35 Viet. c. 53), preamble. 

(^) Roman Catholic Relief Act, 1829 (10 Geo. 4, c. 7), s. 24. The penalty 
which may be imposed is £100 {ibid.). • ^ 

(4) While the enactment referred to in the last note could be made susceptible f 
01 au intention to include all titles whenever subsequently appropriated, the 
presence in the preamble of the section of the words **and whereas the right ' 
und title of the archbishops to their respective provinces, of bishops to their eeeSi 
and ot deans to their deaneries, have been settled and established by la w/^ the 
more natural inteipretation is to confine its effect to those titles already 
appropriated in the year (1829) when the Act was passed. A case of soma 
f A ^'ben, before the disestablishment of the Irish Church, the titia 

n Armagh, Primate of all Ireland, was assumed by a Roman 

Latholic. It was suggested by Queen Victoria that this might be met br a 
prosecution of the obtruder by the Primate of the Chua*ch of Ireland (Letters of 
Aueen victoria, letter to Lord John Russell, December 14th, 1850). In the 
oUowing year stat. (1851) 14 & 15 Viet. c. 60, was passed, providing for 
penalties to be imposed and sued for in an action which might be brought by 
any person. The Act was not, however, enforced, and was repealed by the' 
Ecclesiastical Titles Act, 1871 (34 & 35 Viet. c. 53). . 
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body, be designated titles of distinction connected with some Skct. 2. 
place within the realm. A bisiiop or oilier dignitary of the Roman Roman 
,1 Catholic Church is not a corporation (/). Catholics. 

^ 1570. The places used by Roman Catholics for public worship or Places of 

schools are now under the same laws as those used by Protestant 
Nonconformist bodies {in}. Places of public worship may be regis- 
tered as such (a), and if registered may be used for the solemnisation 
of marriages («). 

Registration is not compulsory {/i), but is attended by certain 
advantages (c), among which are exemption from local rates (d), and 
■from the operation of the Charitable Trusts Act(c), Disorderly 
conduct in a Roman Catholic, as in any other, place of worship is an 
oifence (/). 

1571. In respect of the property held by Roman Catholics in con- I’loperty, 
nection with their places of religious worship or schools or for educa- 
tional and charitable purposes, they are upon the same footing as 
Protestant Dissenters {(/). All property to be acquired or held for any 
such purposes is subject to the provisions of the Mortmain and Chari- 
table Uses Act, 1888 [h). Roman Catholic charities were at one time 

{f) He differs in this from a dignitary of the Church of England ; see title 
^ CourouATioxs, V0I..VIII., note (c), p. doe. 

(m) Liberty of Religious Wor.sliin Act. ISj.) (18 I'c 10 Viet. c. 8(5), s. 2, 
extending the Roman Catholic Chanties Act, 1832 (2 A: 8 Will. 4, c. llo), s. 1. 

(а) Places of Worship Registration Act, l8o5 (18 10 Viet. c. 81h s. 2. Tho 

position of Roman Catholic places of \voi*ship in regard to registration, with the 
advantages accruing therefrom, is the same as that of Prote.-tantNoneonformi.st 

y places of woi'ship (Roman Catholic Charities Act, 1882 (2 & 8 Will. 4, c. llj). 

’‘jAs to the mode of registration, see p. 81 7, 

( a) MaiTiage Act, 1888 (0 & 7 Will. 4, c. 80), s. 18. Tho pre.sence of the 
registrar is necessary unless the building enjoys the benefits of the Marriage 
,'Act, 1898 (61 & 62 Viet. c. 08), in which case the presence of the registrar is at 
•' the option of the contracting parties (ss. 4,7, 10) ; but a pei'son authorised by the 
_goveiTiing body of the building, or the bishop or vicar-generul of the diocese 
(ss. 1, 6), must be present. The provisions are the same as in tho case of 
Protestant Nonconformists ; see p. 818, post. 

(б) Places of Worship Registration Act, 1858(18 & 19 Viet c. 81), preamble 
and 8. 1 ; seep. 818, jmt. 

(c) Roman Catholic places of woi'ship. being placed in the same position as 
those of Protestant Noucouformist congregations not duly registered and which 
do not meet in a private dwelling-house or a place not usually ajipropriatcd to 
religious worship, are exposed to the penalties nnpo.scd by the Places of Religious 
Woi-ship Act, 1812 (52 Geo. 4, c. 15.5), s. 2 ; see p. 817, post. 

{d} Poor Rate Exemption Act, 1888 (8 & 4 Will. 4, c. 80), s. 1 ; Highway 
Act, 1885 (5 A: 6 Will. 4, c. 50), s. 27 ; Public Health Act, 1875 (88 & 89 
Viet c. 55). s. 211 ; see p. 819, post : but it is doubtful whether Roman Catholic 
places of worship would be liable to improvement rates ; see p. 819, jiost. 

(e) Places of Woi'ship Registration Act, 1855 (18 & 19 Viet. c. HI), s. 9; but 
tho benefit of the CharitaWo Trusts Act, 1858 (16 A: 17 ^ ict. c. 187), s. 64, 
may be claimed if desired (ihid. ; see p. 818, post). 

( f) Ecclesiastical Courts Jurisdiction Act, 1860 (28 A: 24 A ict. c. 82). 

(.7) Roman CathoUc Charities Act, 1882 (2 & 8 Will. 4. c. 115), s. 1 ; see 

PP. 821,822,po«L .. 

> (5) Thid,, s. 5, which makes such property subject to tho provisions of tho 

Charitable Uses Act, 1785 (9 Geo. 2, c. 86). * This Act (except part of s. 5 us to 
collejie advowsoDs) was repealed by the Mortmain and Charitable Uses Act, 

^ 1888 (61 & 52 Viet. €• 42), which, iuttr a/m, provides in s. Id (1) (a) that 
references in Acts not repealed to Acts which were then repealed were to be 
’ read as if the references to the repealed Act were references to that Act. 
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Ecclesiastical Law. 

Charitable Trusts Acts, but the 

general law of charitable trusts (i). All ^such chadtTes Sich Se 

of the Saritl CnW ^re within the jurisdiction 

ot tne tliaiity Commissioners in England and Wales (k). 

cuhMrus?nri f grounds which render parti- 

orders of males renders void gifts made to an/such Si' IS 
SiSyerf fof ‘rosts renders void bequests for masses 

diiecuCkS; ^bequest or trust is for an 

be t-iken tn nv * 1 definition of a eliaritj, care must 

gifts for 7'Vi r'T®'"® perpetuities (p). But 

Catholic S ® ^ ’ f”' ‘h® general promotion of the Roman 

tatnolic leligion (h), may be valid. 

invalidnfpd W ®^clusive benefit of Roman Catholics is not 

1 suniS ^ gift 

pronertv mav I^a “^l^ed character (j:). In every such case the 
C 11 ri cZ^ ■ .‘‘I’portioned by a scheme to be framed by the 

de h 'Pd "ers, so as to satisfy the lawful charitable trust 

cieclaied by the donor, the remainder being devoted to such lawful 

Viet. rT3Tr8^w"''„na' Trusts Act, 1853 (16 & 17 
by the CharitahirTu ^ period of two years. It was extended 

and b^sta" I85o(18 Viet. c. 124). s. 47. 

"S it!; ‘ “ “■ " 


*.vv» lUUV/ ^ 

(16 4 17 Vicrcl37'!\'‘ Vhantable Trusts Act, 1853 

s. 62of the Cbarita^ie Trasts^Act isirrm V- Ta k" 

the Charitflblfi Tr„ l8od (16 & 1/ \ict. c. 18/), as amended by 

18^ 8 Tf aml -^9; Charitable Trusts Act, 

Act 1894 s 4 A ' t T?^ ^ (Places of Religious Worship) Amendment 

Vol.’ IV., pp. iH, i2o‘’e?“™/° 64 i“m agf 

liSh^r'YiwwilegT ■*■ “■ ■> - pp- **“■ '■ 

Cbawties, Vol. I\t®pp’, 122^1^3^'’' 

My & K °684 '"imU "'ti7^ (1602), 4 Co. Eep. 104 b ; West v. ShutUeworth (1835), 2 

in 1 > v’ ciuBinEs, voi. iv., p. 122.' 

1 nt.; ('S26), 1 Euss. 226. ‘ 

i ''' I'T-'f' I'- !*• 12 Eq. 574. 

(y; Jiobb and Leid \. Dotrian ( 1877 ), II I R P T, *>00 pv Ph • 4 -r? r 

P(nver (1809), 1 Ball & B. 145 ' J- -tt. t. li. ^9-, hx. In. , -i. U. v. 

W I'* Sim. 7. 

t wj ew f! ''""^"(1854), 2 Eq. Eep. 1107. 

I i , (1842), 13 Sim. 261. 

2 iSri & K 68^ "■ **^'*^*’ ^ S/o-Wfeawt/, (1835), 

(x) Eomaii Catholic Charities Act, 1860 (23 & 24 Viet. c. 134), s. 1. 
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cliantable trusts as the framers of the sclieme may consider most 
just 0 /). 

Sect. 3. — Pnitrstant Xoiiconf'onni.'itn. 

Si'H-Sect. 1. — Jii (IcmraL 

1573. Historic events wiiicli from their cause and circumstances 
could not ahord relief to Roman Catholics, for the very same 
reason IjrouglR relief to the various i)odies of Protestan't Non- 
conformists. Their emancipation began, therefore, at a much 
earlier date than did tliat of Uoman Catholics. The Toleration Act, 
l() 88 {u), relieved all Protestant Nonconformists who took tlie oaths 
and made the declaration prescribed by that Act (h) from prosecution 
m any ecclesiastical court by reason of their refusing to worshii) 
according to the forms of tiie Church of England (c). So far us 
such oaths are concerned, the Toleration Act is repealed ami 
replaced by the Promissory Oaths Acts{d), which a[)ply to all 
classes of His Majesty's suljjects. At the present day Protestant 
iSonconformist laymen are under no personal disabilities whatever. 

Tney may occupy any post under tfie Crown whether civil or 
military, and may, if otherwise nualilied, sit in either House of 
Parliament. They may also be members of or hold olhce under 
any corporation or local authority. They may be patrons of and 
present to benefices in the Church of England, and may be chosen 
as churchwardens ( /), overseers of the poor, or other parochial or 
ward officers, exercising the duties thereof l)y a deputy if they have 
any scruple as to doing so themselves { 7 ). 


Cv) Roman Catholic ('haritios Act, lH(iO (2;j & 24 Virt. c. i;J4), s. 1. 

(a) Stnt. (less) 1 Will. & Mar. c. 18, ss. 1, 2. Since KISS the body k 
the Greyieral Body of Protestant Pissenting Mini>ters of the Three D(‘ 


knowji as 
iioinitni- 


^^^’®*^byterian, Independent, and Baptist) residing in and about the ('itins 
^^®*^don and We.stminster, have been accustomed to ])rcsont addresses to the 
ihione on suitable occasions. In 1901) permission was given by His Majesty ta 
the body known as the Committee of I)ej)uties of Protestant liissenUus, repre- 
senting the congregations of the same three denominations in and within 
® ^hes of London, to unite with the former body in presenting addresses, 
(ihis information is derived from the clerk of the former and the secretary of 
the latter body.) In 1901 invitations to attend the coronation of Jlis jaesent 
Majesty were sent to representatives of the provincial churches through tlie 
National Council of the Evangelical Free (.'hurclies of England and Wales, 
(iniormution derived from secretaiy.) 

(«) Ihe oaths were those contained in stat. (1G8S) 1 "W^ill. & Mar. c. 1, and tlio 
aeclaration that contained in stat. (1(578) 30 Car. 2, stat. 2, c. 1. 

(0 statutes from the penalties imposed by which relief was given included 
?•?•) Uniformit}', looS (1 Eliz. c. 2), the ('onventicles Act, 1(570 

c. 1), and a number of Acts of the reigns of Elizabeth, James J., 
and Charles II. directed against Roman Catholics. Further relief from the 
duty imposed on them by the Act of Uniformity, 1(5(52 (14 Car. 2, c. 4). was 
gi’auted by the Religious Disabilities Act, 1846 (9 & 10 Viet. c. 59), which also 
repealed the other Acts above mentioned. 

(d) Promissory Oaths Acts, 1868 and 1871 (31 & 32 Viet. c. 72 ; 34 & 35 

Vict. c. 48 ). ^ 

(<’) But the Sovereign himself must be in communion with the Church of 
-bingland (Act of Settlement (12 & 13 Will. 3, c. 2). s. 3). 

. . v/) Rut they are not eligible as churchwardens in new parishes created under 
the Church Building Act, 1831 (1 & 2 Will. 4, c. 38), or the Now Parishes Acts, 
1«43 and 1856 (6 & 7 Vict. c. 37 ; 19 & 20 Vict. c. 104). 

{ 9 ) Toleration Act, 1688 (1 Will. & Mar. c. 18), s. 5. 
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1574. All offices in the Universities of Oxford, Cambridge, and 

inu-ham, or the colleges therein, are open to them, except that of 

1 rofessor of Divinity, or such other offices as are open only to 

persons in lioly orders of the Church of England, or to persons who. 

)eing members of the Church of England, have taken a degree in 

divinity (h) AVhether laymen or ministers, they are not debarred 

trom teaching and instructing tutors or schoolmasters (i), and 

since the Endowed Schools Acts(/.-) they have been eligible as 

members of the governing body or as masters of endowed schools, 
with certain exceptions (/). 

f who are umlergraduates of the Universities 

ot Uxtord, Cambridge, and Durham are not to be required to attend 
any lecture to which they, or if tliey are not of age, their parents 
or guardians, object upon religious grounds (hi), and similar 
piovisioii for securing liberty of conscience is made, with certain 
exceptions, in the case of day and boarding schools under the 
ncowed nchools Actsf/i), and in all public elementary schools 
under the Elementary Education Acts(o). 

(A) Unwersities Tests Act. 1871 (34 & 35 Viet. c. 26), ss. 2, 3. So far as 

'n concerned the Act deals with colleges then subsisting, 

e IS no hjng to piyvent the creation of new colleges, the officers in which 

n"* “A^^'^crs of any denomination {R. v. IJert/ord College 
(10 1 8 }, 3 U. 13. i) (,93, C. A.). As to university offices at Oxford and Cambridge, 
see aUo Universities of Oxford and Cambridge Act, 1877 (40 & 41 Viet. c. 48), 

CO Nonconformist Relief Act, 1779 (19 Geo. 3. c. 44), a. 2. 

(A) Endowed .schools Acts, 1809 and 1873 (32 & 33 Viet. c. oG: 3G & 37 
>ict. c. S<). ^ ’ 

(/) The exceptions are set out in the Endowed .Schools Act, 1869 (32 & 33 
1 f' include, wier alia, the public schools dealt with in the 

1C chools Act I 1S68 (31 & 32 Viet. c. 1 18)» choir schools, and schools for the 
laiuiug ot ministers of any denomination. As members of the eoveriiing body, 

, oraists are in eveiy case eligible except where expressly excluded 

(dud. s. 1,; andseeri.-C.v. John's Ilos^^ifal, Bath (1876), 2 Ch. D. 554). 
Rut the constitution of the governing body of schools (1) wholly or partially 
endowed for charitable uses within fifty years before the passing of the Act, or 
(-) attached to a cathedral or collegiate church, or (3) belonging to the Quakers 
or Moravians, or (4) forming part of the foundation of any coUege at Oxford 
and Cambridge, could not be altered under the Act iihUl, s. 14) ; see A.Ji. v. 

uis. 8 oeinUil ytTovernora), [1896] 1 Ch. 879. As to masterships, the obliga- 
tion of obtaining the licence from the ordinary was formerly a bar to their 
eing hold by Jvonconformists. This obligation, which was enjoined by 
FAizabeth in 1558, was the subject of Canon 77 of the year 1603, and was 
recognised by^statute for instance, by the Grammar Schools Act, 1840 
(.j iX 4 V ict. c. , The Nonconformist ‘Relief Act, 1779 (19 Geo. 3, c. 44), 

expiessly abstained from opening such mastei’ships to Nonconformists except 

in he ca.se of schools founded since 1688 for the immediate use and benefit of 
Protestant Thssenters {ihid., s. 3). 

The abolition by the Endowed Schools Act, 1869 (32 & 33 Vict. c. 56), of the 
obligation to obtain the licence of the ordinary (ihid., s. 21), and of any necessity 
lor the master to be m holy orders {ibid., s. 18), has now opened all masterships 
to iNoncouformists, except in the cases set out in ihid., ss. 8, 14, supra. See 
generally, title Education. » « ^ 

(m) Univer..ities Tests Act, 1871 (34 & 35 Vict. c. 26), s. 7. 

(») Endowed Schools Act, 1869 (32 & 33 Vict c. 56 . ss. 15. 16. Eor 

exceptions, see ss. 8, 14, and note (A, supra. See also p. 805, ante; and. 
generally, title Education. 

(o) Elementary Education Act, 1870 (33 & S4 Vict. c. 75), s. 7. 


the 
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SuH-Sect. 2.— .V in i-ifas. 

1576. Protestant Nonconformist ministers (/)) enjoy the same 
civil rights as laymen, save that they are ineligil)le, wliile holding 
a pastoral charge, for the oflices of borough councillor or auditor (^y). 
They may he required by any justice of the peace to make a pre- 
scribed declaration of faith (r), and if upon being so required they 
refuse to do so, they are liable to a tine every time they are con- 
victed of preaching or teaching in a certified place of worship until 
they make the required declaration (.s). 

They are entitled to require a justice of the peace to administer 
the declaration to them (0, Rnd to receive from him a certificate that 
they have made it («). Ministers who have made the declaration 
are exempted from serving upon any jury {/>), and from being chosen 
or appointed to hear the office of churchwarden, overseer of the 
poor, or any other parochial or ward office, or other office in any 
hundred of any shire, city, town, parish, division, or wapentake (c), 
and from serving in the militia (</). They are protected from molesta- 
tion or interference while conducting a religious service either in 
a place of public worship or burial ground (c). But it is an 
offence for anyone to teach or preach in a congregation or assembly 


(/)) The mode of address conimonlj' adopted by a Nonconformist minister, 
namely, “ the Reverend . , is legally unimpeachable. The word “ reverend ” 
is not a title of honour or dignity appropriate only to those in holy orders of the 
Church of England, but an epithet— nn adjective word as a laudatory or c()nq)li- 
mentaiy epithet, a mark of resj)ect and of reverence, as the name imj)iirts, but 
nothing more {lieiit v. Smith (ISTb). 1 P. D. 73. 79, P. C.). 

(l/) Municipal Corporations Act, 1.SS2 (45 & -H) Viet. c. oO), ss. 12 (1) (b), 
25 (2). 13ut an occasional preacher, even where there is an agreement to 
preach for a congregation for .'^ix months, is not di.squalified {It. v. Ohfhain 
(1809). L. R. 4 Q. B. 290). 

(r) Places of Religious Worship Act, 1812 (52 Geo. 3, c. 155), s. 5. The 
declaration is that prescribed by the Nonconformist Relief .\ct, 17 j 9 (19 Geo. 3, 
c. 44). They cannot, however, be required to go more than five miles trom 
home for the purpose of taking it (Places of Religious Worship Act, 1S12 
(52 Geo. 3, c. 155), s. 0). This does not apply to Quakers ; see p. S22,;w»3i. The 
making of the declaration has long been obsolete. 

(a) The amount of the tine maybe from 10a. to £10 (i6»r/.,s. 5). 


(Q Ibid., s. 7. 

(«) Ibid., s. 8. A fee of 2a. G-/. may be charged for the certificate, the form 
of which is set out in this section. The declaration is in the following terms: 

“ I. A. B., do solemnly declare in the presence of Almighty God that I am 
a Christian and a Protestant, and as such that 1 believe that the Scripture of 
the Old and New Testament as commonly received auiong Protestant C hurches 
contain the revealed will of God, and that I do receive the same as the Rule 
of my Doctrine and Practice.” 

(/>) Toleration Act. 1G88 (1 Will. & Mar. c. 18), s. 8; Juries Act, ISiO 
(33 & 34 Viet, c. 77), s. 0. sched., the words of the latter being ” Ministers 
of any congregation of Protestant Dissenters whose place of meeting is duly 

registered, provided they follow no secular occupation except that of a school- 
master.” In practice all recognised ministers are exempt, without making the 
declaration. 


(r) Toleration Act, 1688 (1 Will. & Mar. c. 18), s. 8. 

(a) Nonconformist Relief Act, 1779 (19 Geo. 3, c. Tt). s. 1. 

(e) Offences against the Person Act, 1861 (24 & 25 Vict. c. 100), s. 3G.^ 

Act makes such an offence an indictable misdemeanor. Under the Ecclesiastical 
Courts Jurisdiction Act, 1860 (23 & 24 Vict. c. 32), s. 2, the same offence is 
punishable summarily ; see p. 817, 
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Ecclesiastical Law. 


Sect. 3. 

Protestant 

Noncon* 

formists. 


Appointment. 


m any place without the consent of the occupier of the premises (f) 
or in any place with the doors locked, bolted, barred or fastened in) 

except a private dwelling-house or the premises bebngSSeto 
01 a place not usually appropriated to purposes of publifwLhip(/i).’ 

a *1°^ Protestant Nonconformist minister to 

tern s nf f ‘ dependent upon the 

teims of the trust, if any, by which it is maintained (i). If there 

heva rtoS’°Va i’®M'"'‘ "P°" t^ese matters, 

hej aie to be decided by the usage of the religious body to which 

inauirv^iiT^w)" where necessary, be an 

■innpu's tn lip usage is(/); and if upon inquiry there 

. peais to be a divergence between the doctrines professed by the 

ou? will d Jfil ‘he 

thrintP innc f r "’h‘«h will give effect to 

nip ‘he founders (m ) ; though where a usage of twenty- 

ve leais is proved, that usage may be continued (n). 

a succession of 

T" the original office holders is con- 

1, !p ) ?'i upon the decease of all the original 

j-ei rls^ntni, ‘ f "P®" ‘he personal 

“tl^P ciwin f f ‘ 1 ® survivor, but if there is no provision for 

ttirofrp^ofntinti '® ‘'®'' ‘'® 

tiomTh!!^ ®™‘® ontu-ely by voluntary contribu- 

elpcttn ^/°"ht as to what persons are entitled to participate in the 
to the f, Pi “®“he»’s of the congregation, reference must be made 

i5i!:a's :s=S s.S“ a,.!' “>• «' "• 



C. A. 

t) A.~G. V. Pearson, supra. 

r\ fi •_ -r * . 


Mi'V'/tr" a Ves. & B. 151 ; A.-G. v. Pearsm, supra. 

V. llirf (18651 n r t’otP™ '■ ''a ^Vontner (1820), 2 Jac. & w! 245; A.-G. 

V. Ovrrtoun (I’ar<l),[im]A. C.'oiT^ (General Assemhbj) 


Ch urch of Scotland [General Assembly) 

called 


(o) Davis V. Jenkins suma 

(p) Ibid. 

M /W' (1829), 2 Sim. 520. 

(r; Ibid., compare Cooper v. Gcnrdon (1869), L. R, 8 Ea. 249 

pews ard*occ*uDie7i*^/^^^f^’ •“ where persons who were hii-ers of 

™~tion Zt Ip Jff ® w 1 fo^ «>8 of “>0 

electing a minister and f sacrament there, were excluded from 

elected from aetiog as miiSster P"'^“ 
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The mode of election, where merely eustomarv and not prescrihed skct. s. 
may be altered if the alteration is agreed to i,y all the candidates Protestant 
and approved by a resolution passed at a public meetinrr of those Noncon- 
eutitled to vote(/), " formists. 

1578. Ihe eligibility of a particular camlidate for any particular Ouaiiacation. 
pastorate is determined upon general principles, by reference to the 
terms of tlie trust under which it was created, and by hisacceiitanco 
of the formularies of the religious bo<ly to which it is attached (a). 

\\ here membership of or communion with a specified reli<^ious 
body is a condition in-ecedent to a person’s holding the otHce of 
pastoi, one who by his opinions or actions disayows such member- 
ship or communion is absolutely disqualified (/>) ; and if already in 

office will be removed (r). An injunction to restrain trustees from 
electing such a person may be granted (d). 

1579. The usual method for determining the yalidity of an J.cgai 
election to an office of a public character is an application for a 
writ of mandamus (e), and where there are not sufficient grounds 
to justify the issue of that writ, the court may entertain a suit to 
establish the right to elect ( / ). Pending a decisimi as to the 
validity of his appointment, a minister will in general he permitted 
to officiate, and is entitled to be paid bis salary while lie continues 
to do so ((/). If, however, he is not acting properly, lie will be 
restrained from officiating at all (//). 

1580. Unlike a beneficed minister of tiie Cliurcli of England, a Tenure of 
Nonconformist minister, in the absence of a special usage or agree- "'ficeami 
ment between the parties, liolds his pastorate at the will of the 
persons who appointed him (/), wlietber they are the trustees in whom 
the building in which he officiates is vested (/.'), or the congregation 

(t) Davies v. Banks (1836). 5 L. J. (cil.) 274. 
a) Milligan v. Mitchell (1833), 1 My. & K. 446. 

(6) V. Murdoch (1852), 1 De G. M. & G. 86. C. A. 

(c) Ibid.; A.^G. Mtairo (18-18), 2 De G. A 122, Trustees who are 
parties to an attempt by a minister who is thus disqualilied to retain bis office 
inay also be removed (A.-G. v. Murdoch, siijmi), Seo also Broom Summers 
11 Sim. 353 ; contra, U'estwood v. McKie (186!)), 21 L. T. 165. 

\d) Milligan V. Mitchell, supra. Such a porsou may, however, be allowed to 
omciate pendiug the election (ibiil.). 

. i.y V. e/enKaa (1814), 3 Ves. & B. 151; compare B. v. Barker {1:G2), 

\Vm. Bl. 300, 352. As to the remedy bv mandamus, see R. S. 0., Old. 53. 
and title Ckown Pilvctice, Vol. X., pp. 77 et seg. 

sujrra, 

OH R ll’onOjer (1820), 2 Jac. & W. 247; Daugars v. Bivaz (18()()), 

» see also Milligan v. Mitchell, supra; contra, Cooper v. Whitehoust' 

( 834), 6 C. & P. 545, which was not, however, deci<ied upon the merits, but 
pou the joinder as defendants in an action for debt of two tru.stees who bad not 
P^i’hes to the appointment. 

(a) Berry v. Shipway (1859), 4 De G. & J. 353, C. A.; Broom v. Summers, 

V. Welsh (1844), 4 Hare, 572. 

T)Ar' V. Pearson (1817), 3 Mer. 353 ; Porter v. Clarke (1829), 2 Sim. 520 ; 

d, /ones v. Jones (1830). 10 B. & C. 718 ; Doe d. NichoU v. McKaeg (1830), 10 
Eq 249 v. Shiptmiy, supra; Cooper v. Gordon (1869), L. R. S 

(A) Doe d. Jones v. Jones, supra. 
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who worship there (/), or both (?«). His tenure of the buildings, 
whether chapel or minister’s dwelling-house, may therefore be 
terminated upon demand (n), and he is not entitled to receive notice 
or time in which to remove his goods (o). A resolution duly passed 
by the persons entitled to pass it calling upon a minister to resign 
is equivalent to dismissal (^>). But where there is an agreement 
between a minister and a body of trustees for the payment of a 
salary out of the trust funds, and the arrangement amounts to a 
trust for the benefit of the minister, the court will inquire into the 
administration of the trust, and if the minister has been dismissed 
upon insufficient grounds will declare the dismissal void (q). In 
the absence of any usage or agreement, it is not necessary upon 
dismissing a minister that any grounds of misconduct should be 
alleged {;■). If, however, such allegations are made, notice should 
be given to the minister, and he should be allowed an opportunity 
of meeting them (s). 

AVhere the constitution of the religious body to which the 
pastorate is attached provides for a method of procedure in the 
dismissal of a minister, that procedure must be followed (()• 
Where a minister has been dismissed and desires to contest the 
validity of his dismissal, the proper remedy is an action to recover 
the profits of the office (a). A mandamus to restore him will not 
be granted except upon clear prirnd facie evidence of his right {h). 
Where a minister is in occupation of an unregistered building (c), 
and upon dismissal declines to relinquisli it, possession may be 
given to the persons in whom the title to it is vested by a court of 
summary jurisdiction (d). 

1581. A minister who is appointed for life, and is in occupation 
of a house the title to w’hich is vested in trustees, has an estate of 
freehold, and is entitled to a parliamentary vote(^), and a minister 
appointed and occupying such a house under a deed wherein he was 
specifically named would be in a similar position (/). But where 
the minister is not appointed expressly for life, and merely occupies 
a house as the minister for the time being, the question whether he 
is entitled to a vote depends upon the usage with regard to the 


(/) Mer V. Clarke (1829), 2 Sim. 520. 

(m) Cooper v. Gordon (1869), L. R. 8 Eq. 249. 

(7j) Doe d. Jones v. Jones (1830), 10 B. & C. 718. 

(..) Doe d. NkhoH v. McKaey (1830), 10 B. & C. 721. Should he return merely 
to remove his goods and not attempt to exclude the ownei's of the premises he 
would probably not be regarded as a trespasser {ibid.). 

(р) A.-G. V. Aked (1835), 7 Sim. 321. 

fyl Dauyars v. Ilivaz (1860), 28 Beav. 233. 

(r) Cooper v. Gordon, supra. 

(s) Dean V. Bennett (1870), 6 Ch. App. 489. 

(i) Warren's [Dr.) Case (1835), Grindrod’s Compendium, 371 ; compare Lon<j 
V. Cape Town [Bish(q>) (1863), 1 Moo. P. C. C. (n. s.) 411. 

(a) R V. Jotham (l*i9()), 3 Term Rep. 575; Dauyars v. Rivaz, supra. 

(5) R. V. Jotham, supra. 

(с) See p. 817, post. An unregistered building may come within the opera- 
tion of the Chaiitable Trusts Act. See Places of Worship Registration Act, 18oo 
(18 & 19 Viet. c. 81), s. 9. 

(d) Chantable Trusts Act, 1860 (23 & 24 Viet. c. 136), s. 13. 

(«) Burton V. Brooks (1851), 11 C. B. 41. 

(/) Rogers on Elections, 17th ed., Vol. I., p. 23; and see title Elections. 
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duration of the office, and upon the asreement, it any, with recard 
to such duration, entered into at tlie time of his apJdntmeiS. 

1582. No meeting, assembly, or congregation of iiersons for 
religious worship may take place with the doors locked, bolted or 
bailed 01 fastened so as to prevent the entry of any person (k) 
Disturbance committed in any place of public worship whether 
during a religious service or not, is an olleiice (i) as also is the 
molestation of a minister engaged in conducting a religious service, 
either in a place of public worship or in a burial ground (A). 

1583. Places used by Protestant Nonconformists as meeting- 
places 01 places of public worship may he registered as such (/). ® 

Certificates of registration are to be delivered in duplicate to the 
superintendent registrar of births, deaths, and marriages in the 

1 V meeting-place is situated, and must be forwarded 

Xes of Ir (<«), by whom a list of certified 

p aces of leligious worship is to be from time to time made out (a) 

Vft Ha'n! 19 to return one copy to the superintendent registrar, to be 

mvt wl certifying party (u). A fee of 2 s. 6d. is 

i^® registrar when the certificate is 

delivered to him( p). Upon payment of a like fee to the Eegistrar- 

Ceneial. a sealed or stamped certificate of registration may be 

obtained, which is available in evidence at any proceedings (rj) 

M Col/ier T /Cinff (ISGl), 11 C. B. (.N. s.) H. 

Worship Act, 1S12 (02 Geo. 3, c. 100), s. II, The 
£■' to minister conducting service in such conditions is from 

however I’nnWt n“ recovered .summarily [MJ.). The provision does not, 

7®™r' “Pply. to Quakers (see p. 822, post). ■ 

The ^“risdiction Act, 1860 (23 & 21 Viet. c. 32), s. 2. 

TolpraHon °*4 ® summarily by imprisonment for two mouths. The 

Son W ' ''"bb * Mur. c. 18, s. 10, and the Places of 

~“ oroTt^‘’ 'bk provide for olfonder,; 

and ou convfn? ^ .lustice being sent for trial at quarter sessions 

only to n?rA provisions, however, apply 

Places of WorsV ^ *^®J^stered in accordance with the 

Kegistration Act. 1855 (18 & IP Viet. c. 81) (M.., s. IS). 

alio Courts Jurisdiction Act, 1880 (23 & 24 Viet. c. 32), s. 2; see 

note 0*1 n the Person Act, 1801 (24 & 25 Viet. c. 100), s. 30; and 

fl W{n\F\r' ,f:s remedies granted by tho Toleration Act, 16vS8 

(52 Geo’ 'i Places of Religious Worship Act, 1812 

the buil’dhlg i3 ceitihed ;r"l!ega“ 

UMtini“^,1! ’'^“rship Ke|istration Act, 1850 (18 & 19 Viet. c. 81). s. 2. 
cSrI a certified under the Toleration Act, 1688 (1 Will. & 

maybe certified f “f “a Religious Worship Act, 1812 (02 Geo. 3, c. 100), 
the PlBPfto t ii^^^A^^o^tered under this Act. Meeting-places certified under 
repealed hv ?L A Act, 1802 (15 & 16 Viet. c. 36), which is 

roffiatorofi K.. 1855, are not to be certified under it, as they are already 

Sched A _f ^“l,^®o^®trar-General. The form to be used is sot out iu 
to' toristraHnn Worship Registration Act, 1855 (18 & 19 Viet. c. 81). 
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Places of 
woiship. 
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(o) Jbtfl, 8 . 2 . 
(P) /bid., 8 . 5 . 
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Sect. 3. 

Protestant 

Noncon- 

formists. 

Effects of 
legistratiou. 


Advantages 
of registra- 
tion. 


Notice of the discontinuance of the use of any place for religious 
worship is to be given (r), 

Kegistration is not compulsory (s), but is attended by certain 
advantages (0, and worship by more than twenty persons in a 
building without registration, except in the case of a congrega- 
tion or assembly for religious worship either (1) meeting in a 
private dwelling-house or on the premises belonging thereto (a\ 
or (2) meeting occasionally in a building or buildings not usually 
appropriated to purposes of religious worship (6), renders the 
occupier of the building, if it is used for such purposes with his 
consent, liable to penalties (c). 

1584. A registered building is exempt from the operation of the 
Charitable Trusts Acts (d), but the benefit of certain provisions 
of them may be claimed (e). It may be registered for the 
purpose of marriages being solemnised there (/). The marriage 
must take place in the presence of some registrar of the district 
in which the registered building is situated and of two credible 


(r) Places of Worship Registration Act, 1855 (18 & 19 Viet. c. 81), s. 6. The 
notice is to be given by the person who certified or last certified the place for 
registration, or by one of the trustees of the building or the occupier thereof. 
It is to be sent, on a form set out in Sched. B of the Act, through the superin- 
tendent regi.-^trar to the Registrar-General. 

( 5 ) I bill. The preamble states that ‘ ‘ whereas it is expedient that all places 
of religious worship, not being churches or chapels of the Established Church, 
should, if the congregation so desire, but not otherwise, be certified to the 
Registrar-General, be it therefore enacted,'’ etc. 

(t) The benefits given to places certified under the Toleration Act, 1 688 (1 Will. 
& Mar. c. 18), and the Places of Religious Worship Act, 1812 (52 Geo. 3, c. 155), 
are enjoyed (Places of Worship Registration Act, 1855 (18 & 19 Viet. c. 81), s. 3). 
(a) Liberty of Religious Worship Act, 1855 (18 & 19 Viet. c. 86), s. 1 (2). 

(M 75n/.,s. 1(3). 

(r) The penalties are those imposed by the Places of Religious Worship Act, 
1812 (52 Geo. 3, c. 155), s. 2. It was therein provided that no congregation or 
assembly for religious worship of Protestants at which there shall be present 
more than twenty persons besides the immediate family and servants of the 
person in whose house or upon whose premises it takes place should be lawful 
unless the place was duly certified. The occupier of an uncertified place who 
permits a congi*egation or a.ssembly for religious worship to be held there is 
liable upon summar}’ conviction to a fine of from £l to £20 {ibid.). 

(d) Places of Worship Registration Act, 1855 (18 & 19 Viet. c. 81), s. 9. The 
exemption includes school-houses and other buildings held upon the same or 
the like trusts as the registered building itself (Charitable Trusts (Places of 
Religious Worship) Amendment Act, 1894 (57 & 58 Viet. c. 35), s. 4). Where a 
Wesleyan chapel .settled on the trusts of the Wesleyan model trust deed ceased 
to be used as a chapel, Joyce, J., held that if it were sold, the proceeds of sale 
would be applicable for income, and that, therefore, it remained exempt from 
the Charitable Trusts Acts, although it had ceased to be registered {Methodist 
Recorder, December 10th, 1908). 

(c) Places of Worship Registration Act, 1855 (18 & 19 Viet. c. 81), s- 111 
Charitable Trusts Act, 1853 (16 & 17 Viet. c. 137), s. 64. 

(/) Maniage Act, 1836 (6 & 7 Will. 4, c. 85), s. 18. Marriages solemnised 
before 1855 in a building registered for marriages under this Act, but not 
otherwise duly certified as required by law, are valid (Places of Worship 
Registration Act, 1855 (18 & 19 Viet. c. 81), s. 13). Since that date the building 
must be a duly registered one, if the marriage is to be valid, but the presump- 
tion will be made that it was so unless the contrary is proved {Sichel v. Lambert 
(1864), 15 C. B. (n. s.) 781. Compare R. v. Cresswell (1876), 1 Q. B. D. 446, 

C. A.). As to Quaker marriages, see p. 823, post. 



Part VII.— Religious Bodies 


819 


OTIIEII TMAX Church of E.volam). 

iW thfl tnt- u’’ "''“oli.case the presence of the registrar 

‘® contracting parties (i); hut the ceremony 
must take place in the presence of a duly aiitliorised person <k). ' 

A registered building is not assessable to poor rate(/) or liirrh- 

rZne! h' ®®"“‘ “'0 local authority 

!nv n li "0"’0‘'‘ng of private streets, the minister of 

any building appropriated to religious worship and exempt from poor 

rate is not to be charged with any part of the expense (o) ; hut such 
a charge may be made upon the trustees of a chapel (p), except 
where the Private Street Works Act (q) has been adopted. 

Suii-Sect. 3 . — Property 

.8.000™! Pi'inciples affecting, on tlie one hand, the 
evolution, division, and coalition of churches, and, on the other 
hand the ho ding of property by a church, are dealt with in the 
mtioduction (r). Accordingly, it only remains here to apply those 

principles m conjunction to the property held by the various bodies 
of rrotestant Nonconformists. 

Chapels and meeting-houses established specifically for the 

iJeneht of one body of Protestant Nonconformists cannot without a 

oreach of trust be devoted to the use of another body essentially 
different from the first (s). ^ ^ 

ill authorised person must have been appointed by 

hunrlfn,!-®®.!!''* governing body of the building or of some registered 
ri vi.® I'egistratiou district (s. C), register books must have been 

T^rnvJ ^ / theRegistrar-General satisfied that duourrangeinents for registration 
HmlT* - regulation made by the Registrar-Geueral and for the 

force must be observed (s. 1(3). Before the ceremony the super- 
ftTXfi ; s certificate must be delivered to the authorised person (s. 7), 

nATifts? ♦.* ceremony certain declarations must be made by the 

nntr parties (s. 6), but the form of the ceremony may be in other regards 

any that the contracting parties see fit to adopt (s. 4). 

rem ^^^1898 (G1 & G2 Viet. c. 58), s. 4. But he must attend if 

todoso(i4W.,s. 10 ). 

( i \ ® generally title Husband ^vnd Wife. 

>2\ Exemption Act, 1833 (3 & 4 Will. 4. c. 30), ss. 1, 2. 

U p (5 & 6 Will. 4. c. 50), s. 27. 

n) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 211. 

(o) Ibid., s. 151. ' 

building not rendered permanently extra commerciuin may be 
nwnoT. .apportionment of expenses for street improvements and the 

L J ^^oupier required to pay {Hornsey Local Board v. Brewis (1890), (30 
* C') lu the metropolis the wording of the Metropolis Management 
ICnin ^ Viet. c. 102), has led to similar decisions 

^ (V«try)(1881). 50 L. J. (m. 0 .) 59; Wriyhty. 

dftnffflr 16 Q. B. p. 379). As to the ownership of a chapel which was a 
/_r®/ structure within the Metropolitan Building Acts, see Moarilyan v. 
Aatafmoytere (1861), 1 E. & E. 533. 

ino?Lnf7k* 1892 (55 & 50 Viet. c. 57). This Act expressly 

worshi A ^ as the minister of any place appropriated to religious 

saa ^ ^ n from poor rate in exemption from such expenses (s. 16) ; 

see generally title Bates .vnd Bating. f v ; . 

miiRi- the benefit of persons believing in the Trinity 
9 TT T p ® converted to the use of Unitarians {Drummond v. (1849), 

355 ‘it* t^' ^xt ’ Heideiys {iMdy) Charitm (1842), 9 Cl. & Fin. 

» • Nor must endowments founded for the benefit of one body of 

3 G 2 
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Sect. 3. 

Protestant 

Noncon- 

formists. 

Effect of 
schism. 


1586. In the event of a schism among the members of one such 
body, the fact that the seceding party constitutes a majority either 
of the trustees or of the congregations does not of itself entitle the 
majority to claim possession of the premises (^). 

The nature of the original constitution must alone be looked to 
as the guide in such a case (a), and the ratio decidendi must be the 
inclusion in or exclusion from such constitution of an inherent 
power of alteration (h). The claims of those who adhere to the 
original constitution will be enforced unless such an inherent power 
is proved to exist and to have been exercised by the body authorised 
in the original constitution to exercise it within such limits as may 
have been prescribed (c). 


flights as 1587. In the case of a chapel or meeting-house not held under 

^ ffust attaching it to a specific religious body, the same principle 
will be followed (d). But where it subsists for the common benefit 
of those who in fact attend it either under no trust at all or under 
a trust of which the wording is indeterminate, the court will not 
intervene to enforce the alleged rights of a minority (e), and if it is 


believers in the Trinity be conveiled to the use of another body whose system of 
worship or government is different {Milligan v. Mitchell (1837), 3 My. & Cr. 72); 
A.‘0. V. Welsh (184-1), 4 Hare, 572 ; compare Dill v. Watson (1836), 2 Jo. Ex.Ir. 
48, and see A.-O. y. Andersmi (1888), 57 L. J. (CH.) 543). But it has been held 
that a building originally intended for the use of one section of a religious body 
(in this case Baptists) might be subsequently used indifferently by another 
section of the same body {A,-0. v. Gould (1860). 28 Beav. 485 ; A.-G. v. 
Etheridge (1862), 32 L. J. (cn.) 161). Such a transfer would now, however, be 
closely scrutinised ; see the cases cited in the next note. 

(0 Craigdallie v. Aikman (1813), 1 Dow, 1, H. L. ; A.-G. v. Pearson (1817), 3 
Mer. 353 ; Broom v. Summers (1840), 11 Sim. 353 ; A..O. v. Aust (1865), 13 L. T. 
235 ; and see Free Church of Scotland {General Assembly) v. Overtoun {Lord), 
[1904] A. C. 515. 

(a) .4.-^. V. Pearson, supra, per Lord Eldon, at p. 400. 

{b) Craigdallie v. Aikman, supra; Free Church of Scotland {General Assembly) 
V. Overtoun {Lord), supra, per Lord Davey, at p. 645. 

(c) Craigdalliev. A.ikman, supra, per Lord Eldon, at p. 16 : “ With respect to 
the doctrine of English law on this subject, if property was given in trust for 
A. B. G. etc. forming a congregation for religious worship if the instrument pro- 
vided for the case of a schism, then the court would act upon it ; but if there 
were no such provision in the instrument and the congregation happened to 
divide, he did not find that the law of England would execute the trust for a 
religious society at the expense of a forfeiture of their property by the cestuis que 
trust for adhering to the opinions and principles in which the congregation had 
originally united.” Cited with approval by the Earl of Halsbury, L.C., in 
Free Church of Scotland {General Assembly) v. Overtoun {Lord), supra, at p. 613. 

In the case of A.-Q. v. Clapham (1853), 10 Hare, 540, a W^esleyan chapel had 
been founded with the paramount object of association with the general body of 
Wesleyan Methodists, but the regulations of the general body had been altered 
in a manner inconsistent with the teims of the trust upon which the particular 
chapel was held. The court, in deciding to rectify the trust deed of the chapel 
so as to enable it to be consistent with the regulations of the general body, held 
that the parties themselves could not have made the requisite alterations, and 
allowed the costs of a minority who appeared to oppose the rectification. 

(d) A.-G, V. Aust, supra. A proposal to transfer a chapel originally founded 
for the use of Presbyterians or Independents to the exclusive use of one of those 
bodies is such an alteration of the trust as could not be effected except by a 
unanimous vote of the congregation {A.-G. v. Anderson, supra). 

^ (e) A.~G. V. Bunce (1868), L. B. 6 Eq. 563. Where moneys had been from 
time to time left for the benefit of members of one religious body which in fact 
made use of a certain chapel, but that chapel was also used by members of 
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required to investigate such a case, the prevailing usage during a 
period of twenty-five years prior to the iiKpiiry will he accepted'^aH 
conclusive evidence of the doctrines and system of worsiiip and 
government for the promotion of whicii tlie chapel or meeting- 
house was founded (/). Where the religious body in whose 
interests a chapel or meeting-house was founded has ceased to 
exist, the court will apply the endowment cy-pres in favour of 
another religious bodyC/). 

Any freehold, leasehold, copyhold, or customary property acquired 
by, or by trustees in connection with (/(), any congregation or society 
or body of persons (i) associated for religious purposes as a chapel, 
meeting-house or other place of religious worship, or as a dwelling- 
house for the minister of such congregation with offices, garden 
and glebe or as an endowment or provision for expenses (/*), or 
as a burial ground (/), or as a hall or rooms for the meeting or 
transaction of business of the congregation, society, or body, or as 
a place for education of students (/r), may be conveyed or assured 
subject to any trust for the congregation, society, or body of persons, 
or in favour of the individual members composing it ; and the effect 
of such conveyance or assurance will be not only to vest the estate 
in the parties named therein as trustees, but also effectually to vest 
the freehold, leasehold, copyhold, or customary property in their 
pccessora in office for the time being with the continuing trustees, 
if any, successors being chosen and appointed in the manner set 
out in the conveyance or assurance, or in any separate deed 
declaring the trusts, or if no such mode is prescribed, then in such 
manner as shall be agreed upon by the congregation, society, or 
body (m) ; and after the expiration of six months from the date of 

another bod)’, who increased so much in numbei'S that ultimately the ministers 
chosen were all of the latter denomination, an attempt made by some who 
desired strict adherence to the first religious body to obtain control of the 
endowment was not sanctioned. Compare v. A/c7uc (1809), 21 L. T. 

165, where in a small colony an endowment was created for the benefit of a 
mmister who was to perform the services of the Scottish Church, and the 
appointment of a minister of the Free Church of Scotland was held not to cause 
a failure of the charity. 

(/) Nonconformists Chapels Act, 1844 (7 & 8 Viet. c. 45), commonly called 
Lord Lyndhurst’s Act ; see A.~(r. v. Btoire (1868), L. R. 6 Eq. 563. In a case 
where usage for a shorter period than twenty-five years only could be proved, 
such usage, though not conclusive, might receive recognitiou by the court 
according to its length, and a minority that continued to use the chapel in 
which an altered usage was proved might be held to have acquiesced in the 
alteration {Cairncroxs v. Larimer (1860), 3 ISfacq. 827, II. L.). 

(l?) A.-G. V. Dauyars (1864), 33 13eav. 621 ; A.-G. v. Stewart (1872), L. R. 14 
Eq. 1/ ; A.‘G. v. BiDice, supra. 

(5) Trustees Appointment Act, 1890 (53 & 54 Viet. c. 19), s. 2. This Act is 
commonly called Fowler’s Act. 

(i) Such body of persons may comprise several congregations or other sections 

or divisions or component parts (ibid.). 

(fc) Ibid. I \ f 

(f) Trustee Appointment Act, 1869 (32 & 33 Viet. c. 26). 

(w) The Trustee Appointment Act, 1850 (13 & 14 Viet. c. 28), commonly called 
Sir Morton Peto’s Act, extended to land acquired for a burial ground, whether 
in use or closed by the Trustee Appointment Act, 1869 (32 & 33 Viet. c. 2G), 
as amended by the Trustees Appointment Act, 1890 (53 & 54 Viet. c. 19). The 
Trustee Appointment Act, 1850 (13 & 14 Viet. c. 28), contains provisions for 
pa)’n)onts in lieu of fines at intervals of forty years in respect of lands of 
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Sect. 3. 

Protestant 

Noncon- 

formists. 

Evidence of 
appointment. 


Provision of 
site for 
place of 
worship. 


Effect of 
constitution 
of society. 


the instrument purporting to appoint trustees for such purpose, 
the persons appearing to be appointed are for the purpose of any 
^le or mortgage to be deemed to have been validly appointed (n). 

\ei> such choice and appointment of a new trustee must be made 
to appear by some deed under the hand and seal of the chairman 
01 tile meeting at which such choice and appointment are made, 
which must be e.xecuted in the presence of the meeting and attested 
)y at least two witnesses, and may be given and must be received 
m any court as evidence of the truth of the matters contained in it. 

1588. The facilities provided by the Places of Worship Sites Acts 
tor the granting by limited owners of lands to be used, as sites for 
places of worship and for the residence of the ministers thereof (o), 
are not confined to places of worship and burial grounds to be used 
in connection with the Church of England, but extend to grants 
toi the benefit of any religious denomination. 

1589. Save for the due disposal and administration of property, 
leie IS no authority in the courts to take judicial cognisance of the 

rules of a voluntary society entered into merely for the regulation of 

in the case of the United 
Methodist Church, have received legislative sanction (q). The other 

Piotestant Nonconformist bodies have not hitherto obtained such 

egis ative sanction of their rules (j-). Accordingly they and the 

j Church, in so far as its constitution remains 

unaffected by statute, are at liberty to exercise all such powers of 

se t-government and discipline as are not inconsistent with their 
original constitution. 


Special 
provisions as 
to Quakers. 


Sect. 4, — Quakers. 

present day Quakers remain in a somewhat 
inemit position to other Nonconformists. The separate treat- 
ment accorded to them by the Toleration Act (s) led to their 

copLold or customary tenure (s. 2), and contains in a schedule a foiin, which 

may be fol owed, of memorandum of appointment of new trustees. 

(») irustees Appointment Act, 1890 (53 & 54 Viet. c. 19), s. 0. 

(o) See p. 725, ante. ' 

&Div.56S, pcrLordCRANWORTn,atp.581. 

■ 1*?^ United Methodist Church Act, 1907 (7 Edw. 7, c. Ixxv.), provides 

Ifl .“k ^ various Methodist bodies and for future union with 

ei 0 les if approved by the Church Conference, for the vesting of all 
property in the United Methodist Church, and for the community being 
fo fue and be sued through its officers. 

(r) e rules of such churches are therefore not enforceable except as matters 
ot contract be^een members who vohintarilv subscribe to them. The rules 
goveining the Wesleyan and Primitive Methodist Churches are to be found in 
their respective Model Deeds, which contain the trusts upon which their 
properties are held, and in the minutes of their Annual Conferences respec- 
tively. Ihose governing the Presbyterian Church of England are to be found 
^ Order published by that Church, and those governing the 

Churches in the Baptist Handbook (appearing annually). The position 
ot the Congre^ationalists or Independents differs from that of the above- 
men loned bodies. The unit in their case is the congregation rather than the 
communi^. i. uch rules as they have in common must therefore be regarded as 
accidental rather than incidental to their constitution. 

j i* Ub88) 1 Will. & Mar. c. 18, s. 2. Under this Act Quakers were not 
quired, to take the oaths which were necessary in the case of other Dissenters, 
a special declaration being provided for them by s. 13. This has now been 
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exclusion from the operation of other Acts relating to Protestant 4. 

Nonconformists, with the result that they alone are not forbidden Quakers, 
to hold a meeting, assembly or congregation with the doors locked — 
or barred ; and that they cannot be required to make the declaration 
which may be demanded from dissenting ministers (0- Quakers 
enjoy special privileges in regard to marriage (a). Their right to 
contract and solemnise marriages after their own usage has been 
continuously recognised as valid in law (r). This right is extended 
to cases where only one of the contracting parties is a Quaker, and 
even where neither is a Quaker, provided that due notice is given to 
the superintendent registrar of the district, and at the same time 
a certificate is produced to him signed by a registering officer of the 
Society of Quakers, and stating that the notice is authorised under 
the rules of the society (/r). Where notice has been given and the 
certificate issued, the marriage may take place in a building or place 
not situated in the district in which either of the contracting parties 
resides (a'). The marriages may also be solemnised by licence, pro- 
vided that the requirements of the Marriage Pvegistration Act are 
duly carried out (y). 

1591. Orders in Council issued for the purpose of discontinuing limial-placcs. 
the use of burial-places, or restraining the creation of new burial- 

places in certain places, are not to apply to the burial-places of 
Quakers unless such are expressly mentioned in the Order (a) 

1592. Special provision still exists for the recovery of tithes. Tithes, 
payment of which is refused by Quakers (h), but the special 

repealed by the Promissory Oaths Act, 1871 (34 & A'ict. c. 4S), and provision 
JS made for tho taking of affirmations in place of oaths by persons to whoso 
religious beliefs the biking of oaths is obnoxious (Promissory Oaths Act. 18U8 
(31 & 32 Viet. c. 72), s. 11 ; Oaths Act, 1888 (ol A: .V2 Viet, c.hi), s. 1). Special 
provision was made for the taking of aii afiirmatioii instead of tho usual 
parliamentary oaths by such persons on becoming members of Parliament 
(Parliamentary Oaths Act, 18GG (29 & 30 Viet. c. 19), s. 4). Quakers lawfully 
convicted of having wilfully, falsely, and corruptly affirmed were and are liable 
to the same penalties as persons found guilty of wilful and corrupt perjury 
(stat. (IG95) 7 & 8 Will. 3, c. 34, s. 2 ; Quakers and Moravians Act, 1838 (1 & 2 
Viet. c. 77); Oaths Act, 1888 (ol & o2 Viet. c. 4G), s. 1). The otl'ect of tho 
separate treatment was thattiie Places of Religious Worship Act, 1812 (.">2 Geo. 3, 
c. 155), did not apply to Quakers ; see s. 14 of that Act. 

(0 See p. 813, ante. 

(a) JIaiujhton v. Ilaiujhton (1824), 1 Mol. Gil. See generally title Husband 
and Wife. 

(y) Their mamages were excluded from the operation of the ^Maiviago Act, 

1823 (4 Geo. 4, c. 76), by s. 31 of that Act, and their validity is specifically 
recognised by the Maniage Act, 1836 (G & 7 Will. 4. c. 85), s. 2 ; Marriage 
Act, 1840 (3 & 4 Viet. c. 72), s. 5; stat. (1847) 10 & 11 Viet. c. 58). 

(u^) Marriage (Society of Friends) Acts, 18G0 and 1872 (23 &, 24 Met. c. 18 ; 

35 & 36 Viet. c. 10). As to the duties of the registering officer of the society, 
see Births and Deaths Registration Act, 1836 (6 A: 7 Will. 4, c. 86), ss. 30, 31, 

33, and Births and Deaths Registration Act, 1837 (7 Will. 4 A: I \ict. c. 22), 

88. 26; 28 and genemlly title Reoistiution of Births and Deatus. 

(x) MaiTiage Act, 1840 (3 & 4 Viet. c. 72), s. 5. 

(y) Maniage and Registration Act, 1856 (19 & 20 Viet. c. 119), s. 21 ; see 
generally title Husband AND Wife. 

(a) Burial Acts, 1852 and 1853 (15 & 16 Viet. c. 85, s. 3 ; 16 A: 17 Vict. 

€• 1^, 8. 2) ; see generally title Burl\x and Cremation, Vol. III., p. 527. 

m Stat. (1695) 7 & 8 Will. 3, c. 34, s. 3; stat. (1714) 1 Geo. 1, c. 6, s. 2; seQ 
p. 742, ante. 
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provision for the recovery of tithe renteharge from Quakers, which 
was included in the Tithe Act, 1836 (c), no longer exists (d), and 
the foinier special provisions would only apply to proeeedinffs if 

Sect. 5. — Unitarians etc. 

Trifh?' of ‘lie Holy 

liinity Meie for many years subject to disabilities (/). These 

not til-fnrV°tv!“i fi'om ‘he penalties incurred by 

onyj oaths that mif^Iit be required from other Protestant Non- 

ea illT'wfib H n®" Unitarians are treated 

now nn “‘o.iiilhfie'its of all other denominations. There is 

m Jinl fZ ‘ “ot open to them upon 

Act (// ” ^hiioiiiliou required by the Promissory Oaths 

iiow^in°tdfi"''° ‘h®‘ ‘hey have no religious belief (A) are 
noM in the same position of equality. 

Sect. G. — Jews. 

1594 . The legal status and position of the Jews in England 
13 anomalous, owing to histo rical causes (i). In the year 1290 

(c) 6 & 7 Will. 4, c. 71, s. 84. 

(^) Tithe Act 1891 (54 Viet. o. 8). s. 11 . 

(^) IhifL, s. 2 (1). 

prescribed by the Toleration Act, 
h Bv sfa nro-wf- .therefore, could not claim to benefit by 
office civil nnlito ' ^hey were disabled from holding any 

credible witnpcooa ^ ecclesiastical, upon conviction on the oaths of two 
anv conviction were disabled from instituting 

trator^or tn guardian of a child, or executor or adminis- 

imnris'oiimpTif tJ' ^ deed, and were liable to three years’ 

1779 09 Con -t ° ^hem by the Nonconformist Belief Act, 

and loL of ^JvUp^^ \ were, however, relieved from the disabilities 
^18 and o'^w-n Toleration Act. 1C88 (1 Will. & Mar. 

by Statute Law 

form n? tbp c. 72), which altered th« 

It would seem tbnf ®f9-» ^^at many public offices were open to them, 

declaration wbiVb ministers might be called upon to make the 

PpH^Vc ^ dissenting ministers may be required by the Places of 

to makl See p. 813, ante. 

18G8 fSl <t 'io V* f and judicial oaths (Promissory Oaths Act, 

51 & 52 Viet y 4 m'* «« to affinnations. see oShs Act, 1888 

^ / 7 V . title Evidence. 

Act* thp^nbrnef o 1888^ (51 & 52 Aict. c. 46), s. 1. Before the passing of this 
affinnation nv rl ^or the time being permitted to make a solemn 

Act isrroj i <n V r '“-of ‘f Parliamentary Oaths 

c 721 s n riirf i ^ ’ Promissory Oaths Act, 1868 (31 & 32 Viet. 

vertn whol n >b '* that in the case of a 

anv m^ynpr tb- b^^"" "" ^®^ the oath is to be administered in 

m TpJI I ^^® that Act lawful, 

the Nommn^nlH^A^^^ *'■ the counti^’ from the earliest times, and under 

and had aenn; kings they were found here in considerable number 

under t^SL f bondsmen of the King, beinff 

to manv P*^®tection and, though under strict regulations, entitlea 

persons^ur^n* the ordinary law. As villeins of the King their 

persons and property were at his disposal, and a special court, known as the 
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Edward I banished them l)y a royal proclamation or decree 
and they do not appear again as a distinct body until the restora- 
tion of Charles II., who promised them protection and ordered that 
they should quietly enjoy tlie free exercise of their religion (/.). 
Accordingly the Jews who came to this country and their*^descen- 
dants have not as such any special status ; if they were horn abroad 
they are aliens, unless they have been naturalised' or obtained letters 
of denization, and have the rights and cajiacities of other aliens ; 

but if they were born here they have the full rights of natural-born 
subjects (/). 

1595. Since their return Jews have not been looked upon as 
a separate nationality or a distinct caste, but as members of a 
dissenting^ religious denomination, and they are accordingly 
described in Acts of Parliament and legal documents as “ persons 
professing the Jewish religion ” (a). Their personal capacity is 
therefore determined by the law of the country of their doniicil, 
even although this may conflict with Jewish law(/;), unless the law 

was established in the reign of Richard 1. to deal witli 
them. Their rights were further restricted by stat. d-I & od Hen. d (1270—1) 
(Rymer’s Foodera, Vol. L, p. -189), which prohibited them from holding lands 
in fee or having Christian servants, and by the statute “do la Jeuerio" or 
“Statutum Judieismo,” which forbade them to practise usury and compelled 
them to wear yellow badges on their outer garments and pay an annual poll 
mx to the King. Both these statutes were repealed by the Religious Disabilities 

Act. 1846 (9 & 10 Viet. c. 59). 

{k) They were still subject to the penal laws against recusants and the 
imposed by the Acts of Uniformity (Religious Disabilities Act, 1816 
(9 & 10 Viet, c. 59), s. 2 ; see p. 811, ante ) ; but from these penalties Jews were 
P^pf^cally exempted by the exercise of the dispensing power of the Crown, 
which was evidenced by two Orders in Council made in their favour by Charles II. 
3^1676 and JamesII. in 1685 (see 1 Hag. Con., Appendix, pp. 1, 2 ; Henriqiies, 
Ihe Return of the Jews to England, passim ; fAuilo v. Iklisario ( 1 795), 1 Hag. 
Con. 216, 217, n. ; Ite I)e WUton, Ik v. Montejiore, [19001 2 C'h. 481, per 

bTiRLiNG, J., at pp. 489, 490). 

(i) See title Aliens, Vol. I., p. 306, and Henriques, The Jews and the 
English Law, pp. 63 — 65, 178 ; Anon. (1684), Lilly’s Practical Register, Vol. 1., 
P- 4; Wells y. WiUiamB (1697). 1 Ld. Raym. 282. 

iv The principal Acts of Parliament referred to are the following: — Stat. 
(1/23) 10 Geo. 1, c. 4 {to explain and amend the Act to oblige persons 
refusing to take the oaths to register their names and real estates) ; stat. 
(1739) 13 Geo. 2, c. 7 ; stat. (1753) 26 Geo. 2, c. 26 ; stat. (1753) 26 



Workshop Act, 1878 (41 Viet. c. 10); Marnuge Act, 1898 (61 & 62 Viet. c. 58) ; 

factor}' and Workshop Act, 1901 (1 Edw. 7, c. 22); Marriage with Foreigners 

Act, 1906 (6 Edw. 7, c. 40). On the other hand, the provisions of the Charitable 

Donations Registration Act, 1812 (52 Geo. 3, c. 102), are declared not to extend 

? funds applicable to charitable purposes for the henoht of any persons of 

the Jewish nation, but this is the onlv instance of such an expression in our 
statute law. 


(i) On the other hand, the Marriage Acts expressly exempt Jewish marriages 
from their provisions and recognise the right of jiersons professing the Jewish 
religion to contract and solemnise maniagos according to their own usages, 
^uch usages must be proved in the same way as foreign laws are proved, and 
when proved will be enforced by our courts (Aiado v. Iklistirio (lido), 1 Ilag 
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Act. 
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of the domicil expressly confers some special privilege or exemption 
upon them (c). 

The ioleration Act of 1688(d), which relieved dissenters from 
the lenalties of the )enal laws and legalised their religion, did 
not egalise the Jewish religion, for it was provided that neither 
the Act nor anything therein contained should extend or be con- 
strued to extend to give any benefit to any papist or any person 
that should deny the doctrine of the Trinity as declared in the 
articles of the Church of England (e). The practice of the Jewish 
religion therefore remained extra legal and unprotected by the law, 
and in consequence an endowment established or a legacy bequeathed 
for Jewish religious purposes could not be sanctioned by the courts 

of law or equity and was liable to be directed to be applied to other 
purposes {f). 

1596. The Toleration Act was in 1846 extended to the Jews by 
the Religious Disabilities Act of that year, which provided that 
British subjects professing the Jewish religion should be subject to 
the same laws in respect to their schools, places for religious 
worship, education, and charitable purposes as Protestant dis- 
senters from the Church of England. Inasmuch as the Acts of 
toleration are liberally interpreted by the courts and even held to 
be retrospective in their operation {^), Jewish religious endow- 
ments and trusts are now recognised and executed by the courts, 
provided that they can be brought within one of the four categories 
especially mentioned in this statute (//) ; and persons who disturb the 


1 Ha-. Con. .824; Nathau v. HW/ 
(Ib.U), lo i. L. K. 2.50 ; Levi/ v. Solomon (1877), 2o W. R. .S42, where it was 
held that, althoufjh the Jewish law recognises legitimation per subsequensmatri-^ 
momum^ the children of a son born before the mariiago of their parents cannot 
share in a becpiest by a Jewish testator of his residuary estate to the children of 
his sons and daughters; Re De Wilton, De Wilton v. Montefim-e, [1000] 2 Ch. 
481, whore it was held that persons professing the Jewish religion who are 
domiciled in England cannot contract a valid marriage which is permitted bv 
Jewish but forbidden by English law). 

{'■) They were for a long time after their return excluded from many civil and 
politKal rights by reason of the method of administering the oaths or the forms 
of the oaths, declarations, or tests which were imposed as conditions 
piecedent for the exercise of such rights. It was at one time thought that the 
Jews, because they were infidels, were perpeUti inimici regis et religionu. 
and as such bad no better status than that of alien enemies during time of 
war that is to say, that they were without civil rights of any kind what- 
soever; but this doctrine, thougli laid down by Sir Edw.uid Coke, has long 
^nce been exploded; see Calvings Ca5e(1608). 7Co. Rep. 1, 17 a. 1, 17 b; LUly’s 
Practical Register (1719), Vol. I., p. 4; Welle y. Williams (1697). 1 Salk. 46; 
Omtcnund v. Barlcer (1745), Willes, 5.38 ; Henriques, The Jews and the English 

Law, pp. 185— 191. 

fd) 1 Will. &^irar. c. 18; see p. 811, ante. 

{e) Ihid.^s. 17 ; since repealed by 53 Geo. 3, c. 160, and the Promissory Oaths 

Act, 1871 (34 & 35 Viet c. 48). 

(/) Costa V. De Paz (1754), Amb. 228, where it was ordered by Lord 
xiAROWiciCE that a sum of money left by will for the maintenance of a yesiba, 
or school for daily reading the Jewish law and teaching the tenets of that faith, 
should be applied to the support of a preacher at the Foundling Hospital, who 
was to instruct the children under his charge in the Christian religion ; Isaac v. 

hompertz (1 j83), Amb. 2nd ed. 228, n. ; Re Bedford Charity (Maetere etc.) (1819), 

2 Swan. 470, 522. ^ 

iy) Re Michel's Trust (1860), 28 Beav. 39. 

(4) Ibid. 
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service of the synagogue can he punished in the same way as those 
who brpl or interfere with the worship in a church or cha])el(0 
Accordingly, since the year 18-16 the Jewish religion has so far 
become one of the recognised religions of the country that a con- 
dition m a will or trust deed providing for the forfeiture of a 
beneficiary s interest in a fund if he should forsake the Jewish 
religion or marry a person who does not profess that religion is 
valid and will be enforced by the courts (/. ), ° ’ 


1597. By the Places of AVorship Registration Act, 1855 (/), a 
Jewish synagogue may be certified in writing to the Remstrar- 
General of Births, Deaths, and Marriages, who will then register it in 
due course. There is, however, no obligation to certify a synagogue, 
and such a course is optional and not compulsory. The ceVtilication 
and subsequent registration of a building as a synagogue has, how- 
ever, many advantages. A synagogue, if registered, but not other- 
wise, is exempt from uninvited interference by the Charity Com- 
missioners (m), and, if exclusively appropriated to public religious 
worship, from parochial and municipal rates (a). Moreover, it 
IS doubtful whether a synagogue that has not been certified would 
be entitled to the lienefits conferred by s. 2 of the Religious 
Disabilities Act, 1846 (o), and if it is not so entitled a gift or legacy 
to it would be void ; nor could contracts to hire seats in it be 
enforced, nor disturbers of its services punished. Furthermore, 
the minister of a synagogue which is not registered is not exempted 
from service upon a jury under the Juries Act, 1870 (p). 

1598. With the exception of this exemption from service on a jury 
the minister of a Jewish synagogue has no special privilege or status 
by English law, and the tenure of his office is regulated solely by 
the agreement or contract under which lie holds his appointment. 
The secretary of a synagogue has statutory powers and duties as 
to the keeping of marriage register books and the due registra- 
tion of marriages between persons professing the Jewish religion 
under the provisions of the Births and Deaths Registration Act, 
1836 (a), but he is not invested with such authority unless and until 
he has been certified in writing to be the secretary of a synagogue 


(i) As to brawling, see p. 817, ante. 

{k) Hodgson y. Halford (1879), 11 Ch. D. 959; see also Re Joseph, Pain v. 
Joseph, [1908] 2 Ch. 507, 0. A. 

(0 19 & 19 Viet. c. 81, s. 2. It had previously been held that a synagogue 
was not an unlawful establishment {Israel v. Himmous (1818), 2 Stark. 856). As 
to registration of places of worship generally, see p. 817, ante. 

(to) See Chantaole Trusts Act, 1858 (16 & 17 Viet. c. 187), s. 62 ; Places of 
Worship Kegistration Act. 1855 (18 & 19 Viet. c. 81), s. 9; and Charitable 
Trusts Act, 1869 (82 & 83 Viet. c. 110), s. 15. 

(n) See Poor Rato Exemption Act, 1888 (8 & 4 Will. 4, c. 80) ; Highway Act, 
1835 ^5 & 6 Will. 4, c. 50), s. 27. As to the exemption of places appropriated 
to religious worship and the trustees or ministers of such places from improve- 
nient rates and charges, see notes ( i>) and (o), p. 819, ante. 

(o) 9 & 10 Viet. c. 59. 

(p) 33 & 34 Viet. c. 77, sched. The words of exemption being “ministers 
of any congi-egation of Protestant dissentere and of Jews whoso place of meet- 
ing 18 duly registered, provided they follow no secular occupation except that of 
a Bchoolmaster.” 

(a) 6 & 7 AVill. 4, c. 86, ss. 30, 33, 35, 40, 42 et seg. 
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professing the Jewish religion by the 
president foi the time being of the London Committee of Deputies of 

the British Jews (ii). In the year 1842 a congregation of Jews, with 

a refoimed ritual under the title of the West London Congregation 

"'as established, and, acting on the advice of the 
Chief Labbi and other recognised Jewish ecclesiastical authorities, 
the piesident of the London Committee of Deputies of the British 
Jews refused to certify the secretary of the new congregation under 
le piovisions of the Births and Deaths Eegistration Act of 1886. 
Accoidingiy by the Marriage and Registration Act, 1856 (c), it is 
enacted tliat the secretary of the West London Synagogue of 
Biitish Jews, if certihed in writing to the Registrar-General by 
twenty householders being members of that synagogue, shall be 
entitled to the same invileges as if he had been certified by the 
piesident of the Lone on Committee of Deputies of the British Jews, 
and IS also empowered himself to certify to the Registrar-General 
an> pel son who is the secretary of a synagogue in connection with 
the W est London Synagogue, if it has been established for not less 
an one year and comprises not less than twenty members who 
are householders. And a secretary thus certified is invested with 
the power and duty of registering marriages under the Act (d). 

1599. Since the return of the Jews to England in the reign of 

lai 11. it has been the custom of the courts, quite apart from 

any s a utory enactments, to comply so far as possible with Jewish 

le igious sciuples; for instance, a Jew is and always has been 

a ^6 sworn as a witness upon the Pentateuch instead of 

upon the New- Testament (e), and arrangements have been made for 

cases in which Jews are parties or necessary witnesses not to be 

alien upon a Saturday or other Jewish holiday (/), and a Jew has 

)een excused from giving notice of dishonour of a bill of exchange 

on a Jewish holiday provided it is his custom to keep his place of 
business closed on such a day {(j). 

Again, the Ballot Act, 1872, enables voters “of the Jewish 
persuasion, who object on religious grounds to mark the ballot 
paper on the Jewish Sabbath, to have, “if the poll be taken on 
a lu a}, their votes recorded by the presiding oflicerin the same 

Pe^stration Act, 1836 (6 & 7 'Win. 4, c. 86), s. 30. 
Committee of Deputies of the British Jews, which has received 

of thl generally known by the shorter title 

P TTT Peputies.^ It was founded about the time of the accession of 

rminP f ’ ^ ^ ‘ representative body of the Jews in this 

recognised synagogue in the British Empire is entitled 

(c) ]9^&^2o\^ct^c ^ general election being held every three years. 

Husbaxd and 'Wife. 

In’mUt {f^68), 2 Keb. 314. An oath so taken is legal and 

in/liVf^5 ^ eommon law, and a witness so sworn, if he swear falsely, maybe 

n-iw Vif C. 279 ; Omichund v. Barker 

>viiies, o38). Moreover, the Oaths Act, 1838 (1 &2 VicL c. 105), provides 

IS bound by an oath provided it has been administered in such 

A IT 1 oJi f - ceremonies as he declares to be binding. See also the Oaths 

Act, 1909 (9 Edw. 7, c. 39). 

{/) Barker v. Warren (1677), 2 Mod. Eep. 271. 

[g) undo v. Lnsworth (1811), 2 Camp. 602. 
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way as votes given by persons incapacitated by blindness or other 
physical cause. It should be observed that this privilej^e can be 
exercised by Jews only when the election takes place on a Saturday — 

u 'Jewish festival or 

holiday (h). 

1600. An oath should be administered to a Jew in tlie same form A.iministm- 

iu ^ swearing a Christian, save that where a testament is used non of oatb. 

the Old Testament is to be used instead of the New Testament (i). 

1601. Except under the Factories and Workshops Acts, there is other liehts 
no expressed provision exempting Jews from the ordinances against anddis- 
bunday labour (k). A Jew may hold an advowson and the right of 
presentation to a church or ecclesiastical benefice, but he must of 

couise present a duly qualilied person (7). If, however, he holds 
an office in the gift of the Crown to which a right of presentation 
to any ecclesiastical benefice is attached, such right devolves and 
IS to be exercised by the Archbishop of Canterhury for the time 
being (m). Nor may a Jew, under penalty of being guilty of a high 
misdemeanour and disabled from holding any office under the Crown, 
directly or indirectly advise the Crown concerning the ap lointment 
to or disposal of any office or preferment in the Church of England 
or in the Church of Scotland (a). 

^ With these exceptions, Jews are on precisely the same footing 
in regard to political rights as their Christian fellow-subjects (o). 

1602. The English law expressly recognises marriages solemnised Marriages, 
according to the usages of the Jews (p). 

Ballot Act, 1872 (35 & 36 Viet. c. 33), Sched. I., r. 26. See title Elections. 
i) See Oaths Act. 1909 (9 Edw. 7, c. 39), s. 2, and title Evidence. 

Jc) Goldstein v. Vauijhan, [1897] 1 Q. B. 5-19 ; and titles Time ; Eactouies 
AND Shops. 

(0 Mirehouse v. Rennell (1833), 7 Bli. (N. s.) 241, 322, II. L. 

(m) Jews Relief Act, 1858 (21 & 22 Viet. c. 49), s. 4. 

(n) I hid., s. 4. See also title Constitutional Law, Vol. VL, p. 394. 

(o) Ihid., 8. 3, is repealed by the Promissory Oaths Act, 1871 (34 & 35 Viet. 

I®)’ generally, Heiiriques. The Jews and the English Law, pp. 194, 195, 

261 -263. It would be unconstitutional for a Jew to be appointed Lord Chan- 
cellor;^ see title Constitutional Law, Vol. VII., p. 56. 

(p) See stat. (1753) 26 Geo. 2, c. 33, repealed by stat. (1754) 27 Geo. 2, c. 1 ; 

Marriage Act, 1823 (4 Geo. 4, c. 76) ; Marriage Act, 1836 (6 & 7 Will. 4, c. 85) ; 

Maniage andRefHstrftt.inn Art; Ifi.'.fi no A- on Virf. n 110\. ArnmAon Art, IKQft 
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DESCENT AND DIvSTKIBUTION, 1—31 
action in personam, nature of, 3 
in rent, nature of, 3 

advancement, as to wliat is considered an, 20 
ancestor, descent when traced from. 9 

lineal, when inheriting real estate, 10 

representation of, by lineal clcscendants in in/initum (descent of real 
estate), 10 
hona racayitia, 27 

in Duchies of Lancaster and Cornwall, 31 
proceedings by and against Crown to recover, 30 
when executor’s right prevails against Crown, right to, 28 
borough English lands, descent of, 13 

estate tail in, 12 

breaking descent of customary lands. 14 
brothers’ shares in personalty of intestate, 22 
children, legitimacy of, how determined, 19 
children’s shares in intestate’s pei-sonalty, 19 
company, defunct, vesting of real estate of. in Crown, 2.’) 

destruction of term on dissolution of, 23 
coparceners, meaning of, 10 
coparcenery, estate in, subject to curtesy, 10 
copyholds, descent of, 14 

estate tail in, 12 

trust and mortgage estates, devolution of, upon death, 0 
corporation, escheat of freehold lands of, 24 
Crown, escheat to, 20 

right of, to hona vacantia, 27 
curtesy, estate in coparcenary subject to, 10 
customary freeholds, descent of, 13 

how broken, 14 

equitable e.states in, descent of, 13 
descent, ancestor, lineal, when inheriting, 10 

representation of, by lineal descendants in vijinitum, 10 
definition o^ 2 
females inherit together, 9 
half-blood, inheritance by, 11 
males, eldest of, inherits, 9 

over females, priority of. 9 
merger of equitable and legal estates, 9 
of borough English lands, 15 
copyholds, 14 
cu.stomary freeholds, 13 
estate autre vie, 12 
tail, 11 

gavelkind lands, 14 
real estate, 7 

on death of intestate coparcener, 8, 10 
failure of heirs of purchaser, 9 
paternal line over maternal line, priority of, 10 
poseenio fratrU, doctrine of, 10 
qualified heir, meaning of, 11 
traced from purchaser, 7 
ut antiquum, 10 
when traced from ancestor, 9 

( 1 ) 
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DESCENT AND DISTRIBUTION 

devise to a trustee on a trust which fails, 3 

devolution of per-^onal estate upon death, G 

real estate belonging to deceased, 4 

held by deceased as trustee or mortga‘:^ee, 5 
distribution, definition of, 2 " 

of personal estate, 16 
equitable estate, escheat of, 24 

estate in customary freeholds, descent of, 13 
escheat, 23—27 

Crown right to, when barred, 27 
derivation of. 23 

effect of Land Transfer Acts on, 27 

estate tail, none on failure of issue under, 23 

for treason, felony and/e/<» de se, abolition of, 25 

lands subject to, 23 

nature of, 23 

of equitable estate, 24 

freehold lands of a corporation, 24 
incorporeal hereditaments, 24 
on outlawry, 25 
2m>j)ter defectum teJientk, 26 
delictum teneutis, 25 
rcgrant of escheated lands, 26 
to Crown. 26 

mesne lord, 26, 27 
estate jiuc autre vie, de.scent of, 12 
tail, descent of, 11 

in borough English lands, descent of, 12 
copyholds, 12 

gavelkind lands, descent of, 12 
no escheat on failure of issue under, 23 
executor, vesting of legal estate, 5 

executors, when taking residuary personalty beneficially, 29 
father’s share in pereonalty of intestate, 21 
fee-simple estate, descent of, 7 
females inherit rt-al estate together, 9 

priority of males over, in descent of real estate 9 
gavelkind lands, descent of, 14 

estate tail in, 12 
half-blood, inheritance by, 11 

heir-at-law, share of, in pei-sonalty of intestate, 20 
heir, devise to trustees to convey to, 8 
qualified, meaning of, 11 
heirlooms, nature of, 3 

lieirs, limitation to, effect of, on rules of descent, 8 
heirship, how ascertained, 7 
husband's share in personal estate on intestacy, 16 
incorporeal hereditaments, escheat of, 24 
inquisition as to escheat, 27 
interest on advancements, 21 
intestacy, partial, definition of, 2 
total, definition of, 2 

Intestates’ Estates Act, widow’s share in estate under, 16 
issue, shares of, in intestate’s personalty. 19 

judicial separation, effect of, on husband’s right to personal e.state, 16 

, widow’s right to share in intestate’s estate, 17 

land, definition of, in Inheritance Act, 1833.. .3 

leaseholds, destruction of, on dissolution of company, 25 

vesting order on dissolution of company’ trustee of, 25 
legal estate, vesting of, upon death, 5 
legitimacy of children, how determined, 19 
males, eldest of, inherits real estate, 9 

over females, priority of, in descent of real estate, 9 
merger of equitable and legal estates on descent. 9 
mesne lord, escheat to, 27 
mortgage estates, devolution of, upon death, 5 

do not escheat, 25 

mother’s share in personalty of intestate, 21 
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DESCENT AND D[STRI1KitiON-w//»W. 
nepliews’ shares h) persimalty of inteslate, 22 
nieces’ shares in poi-sonnlty of inteslate, 2->‘ 
outlawry, escheat on. 2.") 
partial intestacy, definition of, 2 
partnership, real estate, devolution of (5 

|.aternal line over rnnleinal line, priority of. in ileseent of real csl 
personal estate, (lehnilion of. d 

devolution of. upon jhatli, (> 
ilistribution of. It; — 23 
advancements, 2o 


ate. 


interest on, 21 
brothei-s’ .shares. 22 
ehihlrens shares, l‘J 
father's share. 21 


heir-at-law. share of, 20 
husband's share, hi 
issue, shares of. l‘.» 
motlier's share. 21 
nephews’ shares, 22 
nieces’ shares. 22 


portion, as to what is considere«l a, 20 
relations, not specifically provided for, shares of. 22 
sistoi's’ shares, 22 * 

wi<low's share, 10 
portion, a.s to what i.s considered a, 20 
j>ogites.-iiofratns, doctrine of, 10 
pni‘ /nitre cie estate, descent of, 12 
purchaser, definition of, 7 

descent on failure of heii-s of, 0 
traceil fioin, 7 

qualified heir, meaning of, II 
real action, nature of, 3 
estate, definition of, 3 
descent of, 7 

devolution of. on death, 4 
escheat of, 23 



of defunct comp.iny, vesting of, in Crown, 25 
partnership, devolution of, t> 
regrant of escheated lands, 20 

relations not specifically provided for by statute, shares of in intestate’s [)ersonalty,23 
sisters’ shajes in pcr-sonalty of intestate, 22 

testamentary expenses, meaning of in Intestates’ Instates Act, 17 
trust estates, devolution of, upon death, 5 

do not escheat, 25 

trustee, devise to, on a trust which fails, 3 
vesting order on dissolution of company— trustee of leaseholds, 25 
widow not one of next of kin according to Statutes of Distribution etc., 17 
widow’s claim to share in intestate’s estate barred by settlement or will. 18 
share in personalty, IG 

under Intestates’ Estates Act, 1890... 10 

Administration of Assets on Death, title Execotous and Adminis- 
trators. 


Administration op Bankrupt’s Assets. .See title Bankruptcy and 
Insolvency. 


Administration of Convict’s Property. See title Cri.minal Law and 
Procedure. 

Corporation Property, Devolution of. See title Corporations. 

Curtesy, Estate by. See titles Copyholds ; Husband and Wife ; Heal 
Property ani> Chattels Heal. 

Devisees and Legatees. See titles E.xecutors and Administrators ; 
Wills. 

Devolution under Contract. See titles Building Contracts ; Contract. 

Dower. See titles Copyholds; Husband and Wipe; Beal Property and 
Chattels Real. 
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DESCENT AND DISTRIBUTION— 

Election. Doctrixe of. See title Wills, 

Estate Duty. See title Estate and other Death Duties. 

Freebench. See titles Copyholds; Husband and Wife; Real Property 
AND Chattels Real. 

Leoatees. See titleii EXECUTORS AND Administrators ; Wills. 

Marshallino of Assets. See titles Bankruptcy and Insolvency ; 
Executors and Administrators. 

Partition. See title Partition. 

Partnership Property. See title Partnership. 

Perpetuities. See title Perpetuities. 

Succession Duty. N*’/; 7/7/e Estate and other Death Duties. 
Testamentary Dispositions. See title Wills. 

WiNDiNu UP OF Company. See title Companies. 


DISCOVERY. INSPECTION AND INTERROGATORIES, 3.V 
account, discovery relating to questions of, when postponed. 5 
interrogatories in claim for, 98 
seiairity for costs, 


•113 


accountant, inspection of documents by, 90 
action for discovery, lies, when, 89 
Admiralty actions, discovciy in. 48 

affidavit as to specific documents not mentioned in pleadings of which nroduction 
is sought, 69 ^ 


notice to pro<luce documents mentioned in, 08 
of documents, 60 

not usual in commercial list causes, 44 
see documents, discovery of 
agency, time for discovery in cases of, 52 
agent, inspection of documents by, 90 

knowledge of, must be stated in answer to interrogatories, 108 
non-professional, communications to, when jH-ivile^ed, 76 
privileged communications made through, 74 ** 

production of documents for inspection by, 86 
reports by, when privileged, 78 
anonymous letters, when privileged, 76 
answers to interrogatories by corporation or company, 109 

, objections to making, lio’ 

appeal, discovery ordered for purposes of, 53 

from decisions us to inieriogatories, 107 ^ 

refusal of master or judge to order discovery of documents, 59 
where costs i>rovided for in order, 56 
application for discovery of documents, 59 

further and better answer to interrogatories, 112 
general pro<luclion of documents for'' inspection, 67 
leave to deliver interrogatories, 106 

production of specific documents not mentioned in pleadings, 69 
to compel production of documents, 69 
set aside interrogatories, 108 
arbitration proceedings, discovery when granted in, 40 
arbitrator, notes of proceedings before, not privileged, 75 
assets of a deceased person, interrogatories as to, 98 
attachment for non-corapliance with order for discovery, 56 
bailment, interrogatories in cases of, 99 
bankers’ bpoks, copies of entries in, 91 
bankruptcy proce^ings, interrogatories in, 44 

Chancery, right to discovery enforced by, 38 
bills of costs, how far privileged, 75 
business books, copies of entries in, 91 
cargo, interrogatories in action for non-delivery of, 103 
case of party, documents relating solely to, production of, 87 
cause, meaning of in Judicature Acts, 39 
certificate of master permitting payment out of security of costs, 65 

( 4 ) 
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DISCOVERY, INSPECTION, AND INTEUUOGATOFMrr^ r 

Chance-, y, ol.l rules of Cou. t of, .as to .li“ vcr; 'i™ " 

Division, discovery in proccc<Jin«Ts before ma^iteix of vt 

O ! m a grouiHl for resisting production S't 

claim to seal up irrelevant portions of document 70 ' 

co-defeudant, discovery obtained against, -t f 

commercial list, discover)’ rarely allowed'iu actions tran>ferred to IS 
committee of lunatic, tliscovery against, 48 

Companies Acts, discovery granted in proceedings under. 40 
company, answer to interrogatories bv, 101> 
discovery in case of a. 4»> 
liquidator of, discovery again'^t. 47 
member of, examination of costs of, 
ordinary member of, discoverv ordered against 47 
compromises of former action, when privilc'^ed 77' 
confidential communications, 73 ^ ’ 

conspiracy, discovery gmnted in actions for, 40 
copies of entries instead of inspection, l)l 
right to take, 00 

co-plaintiff, discovery obtained against, 44 

Copyright Acts, discovery grantcil in proceerlings uiulcr, 40 

corporation, answer to interrogatories by. 100 

discovery in case of, Id 

costs of application for further and better answer, 113 
discovery, 50 
appeal, ,50 
security for, 53 

where interrogatories or answers arc unreasonable, vexatious or of 
inordinate length, 50 

member of company examined on interrogatories, 55 
of further anti better answer to interrogatories, 113 
improper interrogatories, ‘J8 
insj^ectioii of documents, IfO 

viva voce examination as answer to interrogatories, 113 
counsel, instructions to, briefs and opinions of etc., privileged, 74 
counter-claim, discovery obtained by party brought in by, 44 
coui’t, inspection by, of documents clairaetl to be privileged, G4 
of Chancery, auxiliary jurisdiction of, 38 
rolls, inspection of. 92 

criminal prosecution, liability to, resistance to production on grounds of, 83 
Crown, discovery where the Crown is a party, 48 
customers, interrogatories as to names and addresses of, 94 
damages, discovery bearing only on, postponement of, 52 
interrogatories as to amount of, 09 
defamation, discovery in action for, 51 

interrogatories in action for, 99 

defence, discovery usually not granted to defendant before. 50 

striking out of, for non-compliance with order for discovery, 5G 
defendant (made so for tliat purpose only), discovery against, 4G 
discovery in aid of execution. title Executiox. 
dismissal of action for non-compliance with order for discover}’, 57 

want of prosecution on non-compliance with order for 
discovery, 50 

doctors, reports by, when privileged, 79 
documents, discovery of, 58 — 60 

affidavit, inclusion in, does not necessarily import right to production, 59 
of documents, 00 — 64 

by several parties, 61 
commercial list causes, not usual in, 44 
conclusiveness of, 61 
contents of, 00 
description of documents, 60 
King’s Bench Division, 60 
Chancery Division, 60 
further and better affidavits, 61 — 64 
when ordered by court, 62 

inconsistencies in other affidavits, sometimes a ground for a 
further, 62 
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DISCOVERY. INSPECTION. AND INTERROGATORIES— 

documents, discovery of — continued. 
affidavit of documents — continued. 

insufficient description of documents, 64 
interrojjatory as to possession of particular document, when 
permitted, 68 

not usual in commercial list causes, 44 
office copy unnecessary, 61 

order requiring; statement on oath as to specified document. 63 
to take off file, 61 

privilege, claim of, when capable of being controverted, 62 
jjrivileged documents should be included in, 59 
j)roduction, when ordered on ground of non-inclusion of rele* 
vant documents, 62 
roving interrogatory not allowed, 63 
schedules, 60 

second, on application of a second defendant, 61 
supplementary, 61 

untruth of, evidence as to, rule as to, 61 

exceptions to, 62 

when permitting of attack, though sufficient in point of form, 
04 

appeal from refusal of master or judge to order, 59 
application for, practice on, 59 
tlisclosure in particular cases, 65 

of existence of documents, when refused, 64 
document, meaning of, 58 
extent of, 58 
inspection by court, 64 
mai ine insurance, cases as to, 65 
“ matter in question,” meaning of, 58 
nature of, 58 

order for inspection by master of documents claimed to be privileged, 64 
recovery of land, disclosure of documents when ordeied, 65 
rule as to, contrasted with rule as to production for inspection, 69 
search, careful, necessary on order for, 58 

ship’s papers, discovery of, in actions on policies of marine insurance, 65 
underwriters, in actions against, 65 
documents in custody of court of lunacy, production of, 48 

general, interrogatories as to, 102 
interrogatories as to contents of, 102 
list of, in lieu of affidavit in commercial list causes, 99 
of public companies, discovery of, by mandamus, 39 
documents, production of. for inspection, 67 — 92 
accountant, inspection by, 90 
affidavit as to specific documents, 69 
agent, documents in po.ssession of an, 86 
inspection by, 90 

non-professional, communication to, when privileged, 76 
repoits by, when privileged, 78 
anonymous letters, when privileged, 76 

application for production of specific documents not mentioned in pleadiogSi 

69 

to compel, 69 

bankers’ books, copies of entries in, 91 

business books, copies of entries in, 91 

case of party, document relating solely to, 87 

character of servant, production of, resistance to, 84 

civil suit, danger of exposure, not a ground of privilege, 83 

claim to seal up, 70 

client, waiver of privilege by, 81 

ct'llisions at sea, reports of surveys made as to, 79 

communications at joint consultations privileged, 82 

between parties, how far privileged, 80 

to non-professional agent, when privileged, 76 
compelled in what way, 69 

compromise of former action or dispute, inspection of, 77 
confidential communications to legal adviser, 73 
consequences of failure to produce, 91 
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DISCOVERY INSPECTION, AND INTERROGATOi:[ES-n.«//«,.v/ 
documcntsS, production of, for inspection— 7/. 
consultations, conimunications at. privileged, 82* 
copies of entries instead of inspection, 1)1 
costs of inspection, 1)0 
court rolls, inspection of, 02 
covering up of irrelevant or privileged part. 71 
criminal cases, in. See title Viumisal Laav and Procedure. 

prosecution, liability to, privilege on grounds of, S3 
crimination, 82 


deposit of documents in court for inspection, 80 
“ documents ” includes what. 08 
documents in possession of an agent, 8G 

not in the sole possession of a partv, 83 
relating solely to the case of the party, 87 
expert, inspection by. 00 
failure to produce, consequences of, 01 
forfeiture, liability to, privilege on grounds of, 83 
fraud charged in action, privilege to what extent, 80 
general application for general production, 07 
grounds for resisting production, 71 
illegality charged in action, extent of privilege. 80 
incriminating documents, 82 
inspection, the, 80 

insurance cases, reports in, W’hon not privilege<I, 70 

interrogatories, information contained in privdeged documents may be 
disclosed througli, 77 

jurisdiction, discovery ordered against pereons out of, 13 
Legal Aid Society, reports to, not privileged, 80 
legal professional adviser, who included in term, 73 
privilege, 72 

bills of costs, 75 

communications between opposing solicitors not privilegctl, 74 

solicitor anil non-professional agent 
etc., 75 


through agent, 74 

counsers instructions and briefs etc., 74 
dispositions filed in coui^e of action, 75 
entries in solicitor’s diary, 74 

in cases where legal adviser is consulted merely as a friend, 


74 


indorsement on couhsel’s brief of judgment etc., not 
privileged, 74 

notes of proceedings in open court etc., 75 
same solicitor acting for both parties, 74 
letters, when privileged, 7fi 

litigation personally conducted, extent of privilege, 82 
medical adviser, communications to, not privilegctl, 80 
modes of procuring, 67 
nature and extent of, G7 
notice for inspection, the, 89 

to produce documents mentioned in pleadings or allidavit, 68 
official correspondence, how far privileged, 84 
oppression, resistance to jiroductiou on grounds of, 88 
order for inspection, the, 89 
patent agent, reports to, not privileged, 80 
penalties, liability to, privilege on grounds of, 83 
pbotoginpIiB of documents, 89 
place of inspection, 89 
“pleadings" includes particulars, 68 
power of court to unseal, 71 
privilege, legal professional, 72 

privileged documents, disclosure of information through interrogatories, 77 
protectctl documents, 71 

public department, objection to production by, 84 
policy, 84 

pursuivant of the Heralds’ College, reports to, not privileged, 80 
railway company, cases relating to, 88 

reports to, when privileged, 78 
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DISCOVERY, INSPECTION, AND INTERROGATORIES-mi^i/iKP^f. 
documents, production of, for inspection— 
refusal to give, 09 

reports by agents or servants to employers, 78 
medical men, when privileged, 78 
resistance to production, 70 
right to copies, 90 

rival company, books of, inspection of, 88 
servant, character of, when production of, can be resisted, 84 
sole legal possession of party, documents must be in, 85 
solicitor, communications to, how far privileged, 73 
specilied. order as to, 63 

spiritual adviser, communications to. not privileged, 80 
State olticial. objection to production by, 84 
statements of objection to produce, 70 
stockbroker, books of, inspection of, 88 
trustee, intent to which privilege can be claimed by 81 
waiver of privilege, 81 
witness, inspection by, 90 
election petitions, discovery not granted in, 41 

English information, proceedings on revenue side by, discovery in, 40. 48 
evidence in support of case, interrogatories may not extend to, 93 
execution, discovery in aid of, 37 
executor, interrogatories as to assets. 98 
expert, inspection of documents by, 90 
firm, order for discovery against, 57 
foreign sovereign, discovery ordered against, 48 
forfeiture, discovery not granted merely to establish a, 41 
interrogatories to prove, not permitted, 97 
liability to, resistance to production on grounds of, 83 
torm of order for giving security for costs of discoveiy, 54 
fraud charged in action, privilege to what extent, 8U 
goods, sale of, interrogatories as to. 105 
Heralds’ College, reports to pursuivant of, not privileged, 80 
income tax returns, vexatious interiogatories as to, disallowed, 96 
incriminating documents, as to production of, 82 
indorsement upon order for discovery, 57 
infant, discovery where infant is a party, 48 

information, English, proceedings on revenue side by, discovery in, 46, 48 
Illegality, charged in action, extent of privilege, 80 ^ » 

inquiry bi/crmc sito^ discovery granted in, 40 
inquisitions in lunacy, discovery in. 49 

iuspection by court of documents claimed to be privileged, 64 

of documents, 67. See documents, production of, for inspection. 

how carried out, 89 

insurance cases, reports in, when not privileged, 79 
interrogatories in cases, as to, 102 

• * 1 disclosure of documents in cases as to, 65 

interpleader proceedings, discovery granted in 40 
interrogatories, 92—113 
account, in claim for, 98 
answer to, 108 

application for further and better, 112 
by corporation or company, 109 
embarrassing, 112 
form of. Ill 
incompleteness of, 112 

knowledge of agent or servant must be stated in, 108 
may be by vied race examination, 113 
objections to make, 110 
paragraphing of, 112 
time for delivering, 111 
using at the trial, 113 
when to be printed, 112 
appeal from decision as to, 107 
application for further and better answer to, 112 

leave to deliver, 106 
to set aside, 108 

assets of a deceased person, as to, 98 • 
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DISCOVERY, INSPECTION, AND INTERKOGATORIES-(V.«^-«m/. 

interrogatories — rout i /lin'd. 

as to particular document being in pussession of [larty giving discovery when 
permitted, 03 

author of a libel, interrogatories as to, as a rule not allowed, 101 

bailment, in cases of, 00 

calls upon shareholder, in case of. 90 

cargo, in actions f<u- non-delivery of. M3 

company, answer to interrogatories by, lUO 

corporation, answer to interrogatories by, 109 

costs of improper. 

viva iwr examinatiim, 113 
credit, interrogatories as to, 04 
customers, as to names and addresses of, 94 
damages, as to amount of, itO 
defamation, in action for, S>9 

tlefemlant (where more tljan one) to answer interrogatory, shouKl be spccific<l 
in note. 107 

delivery of more than one set of. 107 

disallowance of, where informatiou better obtained by order for particulars, OlJ 
discretion of master, as to, lo7 
documents (in general), as to. 102 

in i)osscssion of party, as to number of, 102 
forfeiture, interrogatories to prove, not permitted, 97 
form of, 107 

evidence in support of case may not be included in, 93 
extent of, 92 

goods, sale of, in cases as to, 104 

income tax returns, vexatious interrogatories as to. disallowed, 90 
information contained in )>rivilegcd documents may be tlisclosed through. 77 
insurance, in cases as to, 102 
libel, in actions for, 99 

original manuscript of, will not be ordered to be proiluceci, 101 
lost document, as to contents of, 102 
malice, for purposes of estabH>hing. 100 
matters in issue or <lirectly material must be confined to, 95 
names and addresses, when proper subject-matter of. 9.1 
nature of, 92 

negligence, in actions based upon, lo.l 

on ground of, 93 

numbering of, 107 
objections to answer, 110 

order for, in commercial list cases, 44 ^ v «,• 

other means of proving facts, not a good objection to discovery , . i> 

paragraphing of answers to, 112 
patents, in actions for infringement of, 04 

payment, as to time and place of, 103 

penalty incurred, interrogatories to prove, not permitted, . / 
profits of a business, vexatious interrogatories as to, disallowed, J() 

prolix, must not be, 97 

recovery of land, in actions for, 103 

refusal to allow, by master, 107 

roving, not allowe<l, 03 

sale of goods, in cases, as to, 104 

scandalous, must not be, 97 

seduction, in action for, 93 

actions for, 105 
service of copy of, 107 
setting aside of, 108 
shareholder, in case of calls upon, 99 

slander, in action for, 99 * i,-*- 

Stock Exchange transactions, in actions as to. lUo 

trade marks, in actions for infringement 

secrets, in actions as to disclosure of, lOu 
ulterior purposes, may not be for, 98 
unnecessary, must not be, 97 

unreasonable, must not be, 97 

valuer, in action for negligence against, 103 

witnesses, names of, should not be the subject of, 3 
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wrongful dismissal, in action for, 106 
issue to be determined first, discovery where 5*> 

working out, postponement of, o3 
nuiicaiuic Act, effect of. upon discovery. 38 

.lurisc iction. discovery ordered against persons resident out of the 46 
Kings Proctor, discovery not ordered against, 42 ’ ' 

land recovery of, interrogatories in actions for. 103 
begat Aid Society, reports to, not privileged. 80 

privilege, 72 

letters, wlien privileged. 76 
libel, interrogatories in action for, 90 
iiiluidator of company, discovery against. 47 
ost document, interrogatories as to contents of. 102 
Jiuiacy, in cpiestion in. discovery in 40 
lunatic, discovery where lunatic is a iiartv. 48 
malice, interrogatories for purpose of establishino- loo 
mandamus, enforcement of discovery bv 39 ° 

manor, inspection of court rolls of 0’> ' ' 

™atri„.o,,ial e“i“co;-e?^^ l«-oceecl,ugs before, 53 

‘‘ matter, meaning of. 40 

mattei-s of law cannot be subject-matter of discovery 36 
meaning of term “discovery.’’ 36 

medical adviser, communications to. not privilc'^ed HO 
nmumal p aintiffs, discovery obtained againsi, « 

non-conipliance with order for discovery effect of 56 

non.I>arty, discovery against, 45 ^ ^ 

notes of proceedings in court etc., not privilef^ed 75 

oftcal eorres|,ondence, bo.v far privileged. s7 ’ 
p piession, resistance to production on grounds of 88 

order, e scovery^ „es of work,u|out,‘,ld m'feu.ent of, 53 
101 discoveiy, effect of non-compliance with 56 

mdoi-sement upon, 57 ’ 

service of, 57 

Claimed to be privileged, Gd 

obtained by ‘JS tiiterrogatories, where information better 

partners, order for discovery against, 57 
patent, action for infringcmeiit of, sealing up in 71 
agent, reports to. not privileged, 80 

cases, discovery in, before validity established 53 
discovery in actions, infringement 43 ’ 

interrogatories in actions for infriuffement nf 0.1 
payment, mterrogatories as to time an.l praf^^rfoS 
into court of security for costs, 55 

ss?afSSsSsK»»“'” 

T^l, ^f ° u ; discovery not granted in, 41 
pobcies of 

( 10 ) 
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DISCOVERY, INSRECriON, ANl> IXTEItRO(iATOKIES-wWi«w,v/ 

only neccs-saiy for worldng out judgment or 
^ order, Tiii ® 

pmcticc as to discovery, 37 

ordering security for costs of discovery. 54 

ou application for discovery of doeutnents. 59 

principal, discovery obtaineil against, where agent sues, 15 
privilege, legal professional. 72 

privileged documents, information contained therein mav he disclosed tlirouWi 

interrogatories, 77 * ° 

. , inspection of. by court, hi 

j/ro s?/o, discovery grante<( in inquiry. 4u 

probate actions, discovery in, 42 
procedure as to discovery, 37 
proceedings in which discovery may be granted 39 

production of documents for inspection. 07. ir documents, i.roduction of, for 

in.xpection. 

in criminal cases. Aiv nVe Chimi.val LAtv and 
I’KOCEDUKK. 

, . , where lunatic a party, 49 

professional privilege, legal, 72 

profits of a business, vexatious interrogatories as to, ilisallowed, 96 
public documents, discovery of, by mandamus, 39 

policy, ixisistaiice to production on grounds of, H4 
question (preliminary) to be decided, discovery where, 52 
railway com])any, production for inspection by. case.s relating to, 8S 

reports by servants of, when jirivileged, 7S 
receipt for payment into court of security for costs, service of, 55 
recovery of lanil, disclosure of tlocuments when ordered, 65 

discovery granted in actions for, 40 
interrogatories in actions for, lu3 
leports by agents or servants to employers, when privileged. 78 
nietlical men, when privileged, 79 
in insurance cases, when not privileged. 79 
reservation of discovery till issue determined, 52 
resistance to production of documents for inspection, 70 
revenue side, proceedings on by English information, tiiscovery in, 46, 48 
right, establishment of, discovery not given before, 52 
roving interroptoiy not allowed, (i3 
^le of goo<ls, interrogatories in cases as to, 104 
sealing up in patent and trade mark cases, 71 

of irrelevant portion of doeument, 70 
secrets, trade, interrogatories in actions as to disclosure of, 105 
security for costs of discovery, 53 

amount of, 54 

wliere inspection procured by notice, 54 
payment out of court of, 55 
service of receipt for payment into court, 55 
seduction, action for, interrogatories in, 93, 105 
servant, character of, when production of, can be resisted, 84 
service of copy of interrogatories, 1U7 
order for discovery, 57 

receipt for payment into court of security for costs, 55 
setting aside of interrogatories, 108 

shareholders, interrogatories as to execution of subscription contract by, 99 
sheriff, discovery in actions against, 50 
ship s papers, discovery of, costs of, 54 

, in actions on policies of marine insurance, 65 

Slander, interrogatories in action for, 99 
society, legal aid, reports to, not privileged, 80 
solicitor, communications with, how far privileged, 73 
sovereign, foreign, discovery ordered against, 48 

specific documents, not mentioned in pleadings etc., application for production of, 

69 

performance, discovery granted in actions of, 40 
spiritual adviser, reports to, not privileged, 80 

statement of claim, discovery usually not grantetl to plaintiff till after, 50 

( 11 ) 
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DISCO VEHY, inspection, and INTERPvOGATORIES— 

statement of objections to production of documents, 70 
Stock Exchange transactions, interrogatories as to, 105 
stranger to the cause, discovery not granted against, 46 
striking out of defence for non-compliance witli order for discovery, 56 

. , . reasons for, 58 

testamentary capacity, discovery in cases as to, 42 
tliird party, discovery obtained by, 44 

proceedings, discovery granted in, 40 
time of granting discovery, 50 
trade mark, action for discovery by owner of, 30 

infringement of, sealing up in, 71 
discovery in proceerlings for removal of, 43 
interrogatories in actions for infringement of, 04 
secrets, interrogatories in actions as to disclosure of, 105 
trial, discovery in cases, where not needed for, 52 
trustee, extent to which pro<luction for inspection can be resisted by, 81 
underwritei's, disclosure of documents in action against, 66 
unsealing of documents under direction of court, 71 
valuer, interrogatories in action for negligence against, 103 
waiver of privilege of refusing production, 81 
witness, inspection of documents by, 00 

witnesses, names of, should not be the subject of interrogatories, 03 
wrongful dismissal, interrogatories in action for, 106 

Admission op Facts. See titles Evidence ; Practice and Procedure. 

Banker s Books. Inspection of. See title Banker.s and Banking. 

Company, Inspection of Books of. See title Companies. 

Corporation. Inspection of Books of. See title Corporations, 

County Courts, Discovery in. See title County Courts. 

Depositions. Sec titles Criminal Law and Procedure; Evidence, 

E.xecution, Discovery in Aid of. Set title Execution. 

Inspection of Documents of Corporation by 3Iember. See titles Com- 
panies; Corporations. 

Inspection or View of Locus in Quo. See title Practice and Pro- 


Mandamus TO Produce Documents. See title Crown Practice. 

Mayors Court, Discovery in. Mayor's Court, London. 

Production of Documents in Criminal Cases. See title Criminal Law 
AND Procedure. 


DISTRESS, 117—227 

abandonment by procurement of tenant, 189 

meaning of, 188 
action for damages, 204 

claim in, 205 
defence to, 205 
excessive distress, 205 
illegal distress, 204 
irregular distress, 205 
jurisdiction of county court in, 207 
double value, 191, 207 

lecovery of treble damages for rescue or poundbreach, 194 
rescue or poundbreach. 194 
of replevin, 202 

on the case, tenant’s remedy by, 185 
administrator, distress by, 129 

Admiralty process, goods taken under, distraint upon, 170 

adoption of unauthorised distress, 160 

Agricultural Holdings Act, 1908, distraint for rent under, 159 

settlement of disputes'under, 209 
machinery, distress upon. 140 
ambassador, property of, no distress upon, 133 
amends for irregular distress, tender of. 197 
animals ferfe natura, distress upon, 138 
appeal against issue of distress warrant for poor rate, 214 
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DISTRESS — cont i n ued. 

appeiil from juslice’s order for double value, 101 
appraisement in case of distress for income tax, 220 
Btampinj' of, 171 
when necessar}', 1 70 
appraisers, two, necessary, 171 

who may be, 171 
aiTcar, rent in, meaning of, U8 

arrears, of rent, agreement to take interest, effect of, on distress, 153 

period of limitation, 150 
assessed taxes, recovery of, 218 

by collector advancing money, 220 
rent reservc<l on, cannot be distrained for, 124 
assignment of reversion, loss of distress through. 151 

underlease for all the residue of a term is an. 125 
assise, rents of, 120 

attornment clauses, as to, 127 

to receiver, 130 

auction room, removal of goods to, 184 
auctioneer, goods sent to, distress ui)on, 13G 
when licence necessary, 184 

backing of warrant, under Summary Jurisdiction Acts, 221 
bailiff, corporations distmin by a, 131 
fees of, no distraint for. 182 
illegal act of, ratification of, by landlord, 204 
infant cannot be appointed. Hilt 
is agent of landlord, 102 

landlord’s remedy against, in case of excessive distress, 205 
who may act as, 102 
bankrupt tenant, distress in case of, 171 
Bankruptcy Acts, distraint for rent under, 159 
bedding, distress upon, 139 

benefice, ecclesiastical, distress by sequestrator of. 132 

bill of exchange etc., taking of, effect of, on right of distress, 153 

sale, goods comprised in, not protected by Distress Amendment Act, 
1908.. .145 

instruments giving power of distress as security is a, 118 
bond, replevin, 201 
borough rate, recovery of, 217 
breach of security, Ijond in replevin, 203 
breeding stock, distress upon, 140 
caged animals, distre.ss upon, 138 
CJirrier, goods in hanils of, no distress upon. 130 
cattle driven off to avoid distress, distraint upon. 150 
upon common, distress upon, 150 
certainty of rent, 122 
certificate of bailiff, 162 

certiorari, removal of action of replevin by, 202 
charges, table of, 186 

chattels let with houses or land at one entire rent, 122 
sums reserved for use of, 122 
chief rents, 120 
churchwarden, distress by, 131 
clandestine removal of go^s, 189 
co-executors, right of distress of, 126 
co-heirs in gavelkind, right of tlistrcss of, 126 
collateral security taken, distress where, 174 

commitment for non-payment of costs under Summary Juristliction Acts, 227 

general district rates, 217 
poor rate, 215 

in default of payment under Summary Jurisdiction Acts, 223 
committal in default of distress under Summary Jurisdiction Acts, 223 

payment where sum recoverable by complaint, 224 
common law power of distress, 118 

right of distress, expiration of, 152 
company, demand of poor rate from, 21 1 

distraint upon, for income tax, 218 
in liquidation, distress against effects of, 172 
officer of, distraint by, 162 
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D I S T R E S S — CO n 1 1 ?/ ual. 

compensation, recovery of. by distress, 221 

under Agricultural Holdings Act, 1008. set off aeainst rent 150 
compulsory payment for landlord. 1,50 ^ 

winding-up of com|)any, distress durino- 172 

com It, on precedent must be fulfilled before right To distrain arises 121 
conditions precedent to distress, 121 

conservatoio. demand of poor rate from. 211 

constitutional privilege fiom distress. 133 

constructive seizure, 06 

contract by landlord to sell frecliold, effect of, on distress, 152 

right of distress arising from, 117 

convicted person, custody of, pending return to warrant, 222 

distress upon goods of, 221 

post[,onemeiit of warrant of distress 22*^ 
coparceners, right of distress of, 120 ' 

copyholder, distress for rent of, 127 
corn, distress upon, 133 

hay etc., impounding of, 100 

loose, sale of in default of replevin 181 
sale of, 184 ^ 

corporation aggregate, distress by, 131 

demand of poor rate from, 21 1 
sole, distress bv, 131 

corporeal hereditament, rent <listrainable for must spring from 122 
costs, distiess for, on certificate of non-payment, 227^ 
of taxation of expenses of distress, iSfi 
warrant of distress for poor rate, 215 

reco\eiable by distress under Summary Jurisdiction Acts 227 
county court, jurisdiction of, in action for damages! 

cou t lea^e of, necessary in case of company in liquidation 173 
creditor, execution, payment of rent by. 178 
crops, growing, no sale of, till ripe, 183 

seveied, di.straint upon (Sale of Farming Stock Aofi 7 70 
Crown, distress by, overric'ies execution against tenantfl ^ 
property of, no distre.ss upon, 133 

cuirency of tenancy, no distress lor payments a'^^reed on durinfr 722 
curtesy, tenant by. right of distress of, 126 

damages for imprisonment under an illegal warrant. 225 
m action against sheriff at suit of landlord 178 
case of excessive distress, 207 ’ 

illegal distre.ss, 2U(> 
irregular distress, 206 
^ recoverable in action, 206 
deau rent, reservation of, in advance, 124 
debenture-holders, distraint upon goo<fs mortgaged to 174 

d::r:Sesr:;' onitar' Amendmeot Act. l’ua8...HG 

defeasible revei-sion will support distress, 124 
defence to action for damages, 205 
definition of, 117 
demand for poor rate, 21 1 

"’^‘cn necessary to distraint, 148 • 

demise, actual and existing, necessary, 121 

dLTnct dLfrS 3 ‘foit‘'l 5 r‘*’'® interest puts an end to right of distress, 132 
district rates, recovery of,' 216 

divesting of property in goods seized on sale. 192 
dogs, distress upon, 138 

doora breaking open of, to distrain, 164 
double rent, distraint for, 1.59 

value, action for, 19J, 208 
justices’ order for, 191 
dower, tenant in, right of distress of, 124 
eatage of grass, cannot be distrained, 132 
elect benefice distress by sequestrator of, 132 

eW t ^‘Stress upon, 141 

elegit, tenant by, right of distress of, 126 

em ements, rent of tenant holding over in lieu recovered by distress, 151 
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D I S T R E S S — cont i n ned. 

Employers anti Workmen Act, 187."), exemption under. 22i» 

English distress warrants, enforcements of. in Scotland, 221 
entry, forcible, to remove goods fraudulently removed, ’ll>2 
right of, for purpose of distraint. It)'.) 
estoppel, reversion by, supports a distress, 124 
excessive distress, lt)7 

action for damages, 20.") 
damages in case of, 207 
landlord’s remeily against bailiff, 205 
exclusive ])ossession necessary, 122 
execution against tenant, effect of, upon<listress, 17.> 

overridden by Crown’s right to distress, 175 
creditor, payment of rent, by. 17S 

followed by bankruptcy, landlord’s right to rent, 17G 
executors, distress by, 129 

exemptions from <listress, 1H3— 148 
constitutional privilege, 133 
fixtures. 13G 

goods of undertenants, lodgers and strangers H.'l 
instruments of trade, 142 
live animals, 148 

miscellaneous statutory privileges, 140 
money, 138 

perishable articles, 138 
things in actual use, 137 
tra*fe privilege, 134 

under Employers and Workmen Act, 1875.. .220 
Summary Jurisdicliou Acts, 220 
wearing apparel, bedding and tools of trade, 139 
where right given by Act of rarliament, 215 
exhibition of complaint upon fraudulent removal of goods, 191 
expenses of distraint, distress for, 100 

distress, 180 
table of, 180 

expiration of term, distress after, 149 
express power of, 118 
fee farm rent, 120 

fees, excessive, penalty for taking, 187 
table of, 180 
upon distress, 186 
fixtures, 130 

temporarily removed, no distress upon, 137 
when a portion of the freehold, 137 
wrongful removal of, 200 
forcible entry for distress for income tax, 219 
re-entry, 165 

foreign princes etc., property of, no distress upon, 1.S3 
forfeiture, notice of, under Summary Jurisdiction Acta, 222 
frames and materials in textile trades, distress upon, 140 
fraudulent removal, 189 

exhibition of complaint, 191 
forcible entry to seize goods, 192 
of goods, 150 

penalty, 190 

freebench, tenant by, right of distress by, 126 
fruit exempt from distress, 138 

furniture vans etc., detention of, engaged in night removals, 192 

gas meters and fittings, distress upon, 141 

gates, breaking open of, 105 

gavelkind, co-heirs in, right of distress of, 120 

gctieral district rates, committal for non-payment of, 210 

recovery of, 210 

goods distrainable for poor rate, 216 

exempt from distress, restoration of, 209 
fraudulent removal of, 189 

penalty, 190 

fraudulently removed, distraint upon, 150 
in custody of the law, no distress upon, 134 
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DISTRESS — confimied. 

goods, purchase of, bj landlord, 18."j 

removal of, to public auction room, 18-t 
seized by sheriff, removal of, 175 
upon a sequestration, 175 

taken under Admiralty process, distraint upon. 179 
growing crops, appraisement, 171 
distress upon, 188 
impounding of, 1G9 
no sale of, till ripe, 1S3 
not distrainable for rentchargc, 121 
guardians, distress by. 130 
hay, distress upon, l'83 
heriot service, distress for. 127 
highway rate, recovery of, 21G 
hired tools and irajilements, distress upon, 1.39, 140 
horses and carriages at livery, distress upon, I8(> 

house not to bo locked up upon distress, to exclusion o£ tenant, 1C9 
husband in right of wife, rlistress by 1*^9 

husbandry, instruments of, conditional privilege of, H2 
illegal distress, 195 ^ in- 

action for damages, 204 
damages in case of, 200 

on goods of lodger or undertenant, 147 
remedies for. 190 
impounding, 108 

of corn and hay. 169 
off the premises. 109 

of goods seized under .Summary Jurisdiction Act, 220 
growingcrops. 109 
on the i)reniiscs, 109 
poundbreach after, 193 
rescue before, 193 

imprisonment in default of distress 223 
inclosures, breaking down of, 105 

income tax on profits of manors, royalties, markets or fairs, recovery of, 219 

titiies and teinds, recoTery of, 219 
tolls or fisheries, recovery of, 219 
recovery of; 218 

under Sched. TI, recovery of, 219 

in“eZrrentras‘?o” 122 be reserved out of, 122 

indictment for poundbreach, 195 

indorsement on writ claiming damages, 205 

infant, appoinlment of, as bailiff. 109 

inhabited house duty, recovery of, 218 

injunction to restrain distress, 208 

inner door may be broken open, 104 

instalment ledger, 223 

instruments of husbandry, conditional privilege of, 142 

• , , trade or profession, conditional orivile^^e of 

interest on arreai-s of rent, effect of takiii- 153 ° ’ 

inventory of goods included in distress, 00 

of lodger or undertenant claiming protection, 146 

seized, sufbciency of, 168 
sale of things not included in, 196 

irregular distress, 190 

action for damages, 205 , 
damages in case of. 206 

special damage must be shown in action for, 206 
tender of amends for, 197 

irregularities in sale, consequences of, 182 
joint distress, 161 

tenants, right of distress of, 126 

inf/?®*;- distress, 153 

justification of rescue, 194 

landlord, payments for, 156 

purchase of goods by, 185 
land tax, recovery of, 218 
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DI ST R ESS — conti n ued. 

law, goods in custody of the, no distress upon, VM 
Law of Distress Amendment Act, lU08*..14;i 


• X. ueemraiion under. Hi* 

lease, termination of, distress after, I VJ 

leave to proceed with distress, 173 ' 

‘TaseyefctTf™!^"'''' subletting for term longer than first 

levying the distress, ICO—KJS 
bailiff, 1()2 
entry, 1G3 


notice of distress, IGG 
seizure, Hi.> 


warrant, ItiO 

licence, right to distrain docs not spring from a mere 
limitation, period of, I.')*) ' 

liquidation, distress after. 172 
live animals, distress upon, 138 
livery, distress upon hoi'ses and carriages at. 130 
“ lodger ” distinguished from “occupier,” 144 
lodger, protection of, 143 
looms, distress upon, 140 
lord of the manor, distress bv. 127 
loss of the right to distrain, *151 
by agreement, 1.")") 

assignmentof the revei-sion, 151 
conduct, 155 

determination of lessor’s term, 152 
expiration of tenancy, 152 
judgment for rent, 153 
payment of rent, 153 
previous distress, 154 
surrender of the revereion, 152 
tender of rent, 1.53 

machinery, agricultural, distress upon. 140 
manor, lord of the, iHstress bv, 127 
married woman, distress by, *120 

merger of reversion, loss of right of <listress through, 152 

metropolitan police district, distress in case of weekly etc. tenancies and small 
houses, 208 

milk exempt from distress, 138 

minimum rent, reservation of, in advance, 124 

money, distress upon, 138 

mortgagee in possession, no obligation on, to distrain, 129 
mortgagees, distress by, 127 

mortgagor, as bailiff of mortgagee, distress by, 129 
distress for rent reserved on lease by, 128 
new tenancy created, as to distress after, 150 
night, distress may not be at, 149 

removal by, detention of furniture van, 192 
notice by superior Iandlor<l to undertenant or lodger, to make payments of rent 

to him. 147 
of distress, 00 

forfeiture under Summary Jurisdiction Act, 222 
intention to replevy, 201 
7mllu Jjona, return of, 178 

“occupier” distinguished from “ lodger," 144 
origin of, 117 

outer door must not be broken open, 104 
overplus of sale, bestowal of, 185 
overseer, distress by, 131 

parish contribution to borough rate, recovery of, 217 

1 arish Officers Act, 1793, application of, to levies for duties on land tax, 220 
pawnbroker, goods pledged with, no distress upon, 130 
payment of a sum of money, enforced by distress, 221 

rent, extinguishment of right to distrain by. 153 
payments for landlord, effect of, on amount of distress, 157 
penal rent, demand necessary in case of, 148 
penalty, enforcement of, by distress, 221 
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DISTRESS — cont'nuied. 

perishable articles, exemption from distress, 138 
person, distraint in, 1(52 
persons who may distrain. 125 
place of making distress, 155 

poor rate, appeal against issue of distress warrant, 214 
case for opinion of High Court. 212 
costs of warrant of distress, 215 

clelay of issue of warrant cannot be directed, 214 
demand of, 210 

from company, corporation or conseiwators, 211 
distress for, 210 

proportionate part, 214 

evidence in support of application for distress warrant, 212 
gootls distrainablc for, 215 
imjuiry into nature of occupation, 214 
non-appearance of i)ei-son summoned, 214 

uon-occupation may be shown in opposition to application for 
warrant, 213 

non-publication of, 212 

objection that premises are not within area of rate, 214 

objections to, 212, 213 

“passive resistance” cases, 212 

payment by instalments, 211 

precise sum must be demanded, 211 

rate book primd facie evidence of amount due 212 

summons for, 21 1 

validity of, not to be inquired into by justices, 212 
warrant of commitment, 215 

distress, to whom directed, 214 

possession of tenant after expiration of term, how evidenced, 150 

necessary to validate distress after expiration of term, 150 
walking, 187 

postjioncment of right to distress by agieement 186 
imundbreach, 103 

cannot be justified, 194 
force not necessary to constitute, 193 
indictment for, 195 
remedies for, 194 
pound covert, 169 
overt, 169 


preferential payments, postponement of right to distress to, 174 
price at sale, 184 ’ 

privilege, conditional, 142 

constitutional, from distress, 133 
from distress, 133 

trade, from distress, 134 

professional tools, conditional privilege of, 142 
property tax, recovery of, 218 

public trade, things delivered to person exercising a, no distress uiion, 134 
jntr autre vie tenant, right of distress of. 125 

quit rents, 120 

railway rolling stock, distress upon, 140 

rates and taxes, distress for, 210 221 

assessed taxes, 218 
borough rate, 2 1 7 
general district rates, 216 
highway rate, 216 
income tax, 219 
poor rate, 2 1 0 
tithe rentcharge, 217 
recaption, 194, 209 

receiver (appointed by court), distress by, 130 

distraint upon goods in possession of, 180 
order of court when necessary to distress by, 130 

to attorn, 130 
private, distress by, 131 

xe^entry, 
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DISTRESS — confhnti^tl. 

remedies for wrongful distress, 195—210 
action for damages, 204 
double value, 207 

injunction to restrain a distress, 208 
recaption, 20!) 
replevin, 190 
rescue, 200 

summary proceedings in special cases, 208 
removal by night, detention of furniture van, 192 
fraudulent, 180 

exhibition of complaint upon, 101 
penalty for, 100 
of fixtures, damages for. 200 
goods, fraudulent. 150 

wrongful, liability of sheriff for, 178 
renewal, surrender of head leiise for, effect of, 152 
rent, alteration of, not amounting to demise, 122 

application of proceeds of sheriff's sale towards, 175 
arrears distrainaljle for in case of weekly etc. tenancies, 170 
of. effect of taking interest, 163 
at what time in arrear, 123 

balance of, action for, where distress insufficient. 181 

compensation under Agricultural Holding.s Act, 1008, setoff against. 
1 

dead, reservation of in advance, 124 
different kinds of, 110 
double, distraint for. 159 

extinguishment of right to distrain through payment of, 153 

fee farm, 120 

in arrear, meaning of, 148 

judgment for, effect of, upon distress, 1.53 

landlord’s right to, upon execution followed by bankruptcy, 17G 

minimum, reservation of, in advance, 124 

must be certain. 122 

in arrear to permit of. 123 
reserved as such on the demise, 122 
of tenant holding over in lieu of emblements, recovery of. 151 
paid, goods not to be sold under execution till, 178 
payable in advance, 123 
payment of, by execution creditor, 178 

under tlireat of distress, 172 
penal, demand necessary in case of, 148 
reserved on assignment cannot be distrained for, 124 
tender of, upon distress, 153 
how made, 154 

under Agricultural Holdings Act, 1908,,. 159 
what things may be set off against, 158 
when due, 148 
rentcharge, division of, 121 

express power of distress to secure, 119 
growing crops not distrainable for, 121 
nature of, 119 
tithe, recovery of, 217 
rent-seck, nature of, 120 
rent-service, nature of, 119 
rents, chief, 120 

distinct, distress for, 1.5G 
of assise, 120 
quit, 120 

separate, separate distraints for, 188 
replevin, 181, 199—204 
action of, 202 
available, when, 200 
bond, 201 

breach of, 203 

damages for wrongful taking or detention, 203 
definition of, 199 
double meaning of, 200 
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DISTRESS — continued. 
rep le V i n — co n 1 1 n ued. 

replevy, the, 200, 201 
security to prosecute action, 200 
specific chattels, restitution of, 199 
wanant for re-delivery, 2U2 
replevy, the, 200, 201 
reputed ownership clause, effect of, 172 
rescous, 1 93 
rescue, 193 

as a legal remedy, 209 
justification of, 194 
remedies for, 194 

restraint ujion distress by court during winding-up, 172 

reversionary lease does not take away right of distress under first lease, 152 

lessee taking a, effect of subletting for longer term than first 
lease, 152 o o 

reversion by estoppel supports a distress, 124 

in distrainor necessary, 124 

loss of distress through assignment of, 151 

parting with, prevents seizure of goods fraudulently removed, 190 

surrender or merger of, loss of right of distress through, 152 

u 11- suspension of distress pending completion of purchase of, 152 

rollmg stock, definition of, in Railway Rolling Stock Protection Act, 1872... 

sale, common law right of distress confers no power of 118 
insuflBcient proceeds of, action for balance, 181 * 

irregularities in, consequences of, 182 
mode of, 184 

of chattels necessary to action for double value 208 
corn, 184 ’ 

distress, 180 

goods seized under Summary Jurisdiction Acts, 225 
growing crops, 183 

things not included in inventory 196 

order to be observed in, 185 ’ 

overplus of, bestowal of, 185 
place of, 183 
premature, 183 
price at, 184 

property is divested from tenant, 192 
suspension of debt till, 181 
time for, 182 

extension of, 182 

sampUs sent to agent for exhibition purposes not privileged from distress, 


Scotch distress warrants, enforcement of, in England, 221 
second distress, 188 ib^auu, .6^1 

security to prosecute action of replevin 201 
seizure, constructive, 66 ' 

of the chattels, 165 


sequestration, goods seized upon a, 175 

c.f V, benefice, distress by, 132 

set-off, how far available against rent 158 
sewing machine hired, distress upon 139 
sheaves or cocks of corn, distress upon, 133 
sheriff, daniages against, at suit of landlord, 178 
pods seized by, removal of, 175 
liability of, for wrongful removal. 178 
socage, guardians in, distress by, 130 

necessary to support action for irregulirr distress, 206 
n? by action of replevin, 

stamp on appraisement, 171 


199 


replevin bond, 202 
when requisite for warrant, 161 
subject-matter of distraint, 132 
summary jurisdiction, account of costs and charges, 226 

costs awarded by court, recovery of, 227 
certificate of non-payment of, 227 
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summary jurisdiction, costs of a|ij>oal, 220 

constable, execution to be by or under direction of, 225 
execiitinn of warrants, 225 

exemption from distress. 220 
impounding of goods, 220 
service of copy of order, 225 
tender, etfect of, 220 
warrant tlefective, 225 

T • V .. . f^muled on defective order, 225 

bummarj Jurisdiction Acts, committal in default of distress, 22:i 

distress under, 221 ’ 


coLDniittal in default of payment. 22J 
where sum recoverable on 

summary proceedings in special cases, 208 complaint, 2.4 

summons for poor rate, 211 

Sunday, distress may not take place on, 141) 

sunset and sunrise, times of, must bo proved, if necessarv 149 

surrender of head lease, effect of. 152 

reversion, loss of right of distress through, 152 
suspension of distress pending completion of purchase of reversion, 152 
table of fees, charges and expenses, 186 
taxation of expenses of distress, 186 
taxes, assessed, recovery of, 218 
teinds, recovery of income tax on. 219 
tenancy at sufferance does not authorise, 121 
tenant by curtesy, right of distress of. 126 
ele/jit, right of iHstrcss of. 126 
free bench, right of distress of. 126 
from year to year, distress bv, 124 
in dower, right of distress of. 126 
fee, right of distress of, 125 
tail, right of distress of, 125 
jmr autre rie, right of distress of, 125 
tenants in common, distress by. 161 


right of distress of. 126 
tender, authority of bailiff to accept, 169 

effect of, under Suinmarv Jurisdiction Acts, 226 
of amends for irregular distress, 197 
rent, effect of. upon distress, 153 
how made, 154 
must be unconditional, 154 

textile trades, distress upon things used in connection with, 140 

third person, distress where goods on premises of, 195 

threat of distress, payment of rent under, 172 

time (earliest) for levying distre.ss, 148 

tithe rentcharge, recovery of, 217 

tithes, recovery of income tax on, 219 

tools and implements of trade, distress upon, 139 

trade, instruments of, conditional privilege of, 142 

things delivered to person exercising a, no distress upon, 134 
tools and implements of, distress ujion, 139 
treble damages, action for, 194 
trespasser, distrainor when a, 195, 197 
unauthorised distress, adoption of, 160 
uncertainty of rent prevents distress. 122 
uncertificated bailiff, distress by, 162 

underlease for all the residue of a term is an assignment, 125 
undertenant, protection of, 143 


from distress for rent due by laudlord, 143 
unfastened door, entry through, 169 
urban rate, recovery of. 216 

use, things in actual use privileged from distress, 137 

vendor landlord, distress b}', after sale of property, 152 

voluntary winding up of company, distress during, 172 

“walking possession,” 187 

ward lands, distress on, 130 

warehoused furniture, no distress upon, 136 
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DISTRESS — continued. 

warrant, backing of, iiiuler Summary Jurisdiction Acts, 221 

for recovery of parish contribution to borough rate, 217 
re-delivery of goods to replevisor, 202 
issue of, ex parte under Summary Jurisdiction Acts, 222 
of commitment for non-payment of poor rate, 215 
distress, 160 

for general district rates, 216 
poor rate. 210 

under Summary Jurisdiction Acts, 221 
upon goods of convicted person, postponement of, 222 
warranty, implied, in warrant of distress, 161 
waterpipes, meters and apparatus, distress upon, 141 
wearing apparel, distress upon. 138, 139 
winding up of company, distress during. 172 
window, opening, for purpose of distraint, 165 

“work,” definition of, in Railway Rolling Stock Protection Act, 1872.. .140 
writ, claiming damages, indorsement on. 205 
of recaption. 209 

wrongful di.stress, injunction to restrain, 208 
Agisted Animals. See title 
Aguicoltukal Holdings. See title Aguicultdke. 

Allotments. See title Allotments. 

Certificated Bailiff. See C ounty Courts. 

Crown, Right of Distress. Constitutional Law. 

Damage Feasant, Distress. See title alb. 

Growing Crops. S^e title Agriculture. 

Impounding Cattle. iSir Animals. 

Landlord and Tenant. See title Landlord and Tenant. 

Lord op the Manor. See title Copyholds. 

Small Holdings. See title Small Holdings. 

Trespass. See title Trespass. 


EASEMENTS AND PIWFITS A PllEyDRE, 233—348 
abandonment of easement, 278 

owner of servient tenement cannot prevent, 237 

abatement, 331 

of nuisance arising from obstniction of way, 296 
“access,” meaning of, in Prescription Act, 1832... 307 
accretions to watercourse, 318 
acorns and beech mast, right to take, 337 
act, easement does not compel to an, 237 
action for disturbance of easement, 332 

of trespass by owner of profit h prendre, 340 
Act of Parliament, extinguishment of easement by, 283 
actus ah agendo, 284 
aditus, 284 

adverse user ripening into an easement, 240 
advertisement hoardings, 328 

affirmative easement (inchoate), a<lverse user of, 241 

meaning of, 240 

air, easement of, 326 

aperture must be defined, 327 
mode of acquisition, 327 
pollution of, 327 

alteration, extinguishment of profit d prendre by, 347 

in dominant tenement, presumption of abandonment, 280 
of watercourse, 319 

aperture, easement of air must be in respect of defined, 327 
apertures for receipt of light, what included in, 307 
apparent accomm(^atif>n, meaning of, 255 

easement, contract of sale of servient tenement a bar to passing of, 255 
meaning of, 241 

easements, implied grant of, 254 
appendant d prendre, 338 
appurtenancy of an easement, 242 
appurtenant easement, meaning of, 23.5 
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artincial watercourse, .'U5 

“ assigns,” who arc in grant of easement, 2!»3 
benefit, incidental, to servient teiiemcut, 2;ii; 
bouUlers to resist encroachments of sea 3“>8 
brakes, right to take. 'XHi 

buildings, easement of light can only be claimed for ‘Mi 
support for, by buildings. 321 

land, 321' 

burden, increase of, effect of, 2S0 

business premises, obstruction of the view of is not actionable 
cart bote, 3311 


chapel, claim of light in respect of a, 30G 
characteristics of e^isement. 242 

chimin common, an equivalent for public right of way. 284 
private, an ccjuivalent for private right of wu\', 284 
church, claim of light in respect of, 30G 
classification of easements. 240 


2!*s 


company (statutory), implied easements in c.'U^e of grant bv 2.")<) 
conditional right of way, 211.') 
construction of a right of way, 204 
continuous easement, meaning of, 241 

conveyance of casements under Conve.vancing Act, 1S81...2.'»0 
Conveyancing Act, I8SI, tiansfer of easements under, 274 
cottage, claim of right to light in respect of a, 30G 
county court jurisdiction, 33.') 
court, interference by, gjounds for, 334 
covenant, creation of indefinite right by, 248 
grant of casement by, 247 


instrument graniing easement operating br, effect of on increase of 
grantee's interest, 24G 


involving expenditure tloes not run with land, 248 
only, easement create<l by, liable to be defeateil liy purchase for value 
without notice, 247 

cowshetl, claim of light in respect of a, 30G 
creation of easement by express grant, 245 

implication of law, 251 
prescription at common law, 2G0 

under the doctrine of lost modern grant, 2G4 
Prescription Act, 1832. ..2G8 

wav of use, 241) 

under the tloctrine of prescrifjtion, 25G 
where inequitable to deny existence thereof, though in- 
formally granted, 240 

Ci’own, acquisition of right to light against, 309 

grant of }n'oJit a prendre, to umlefiue<l body of persons, 314 
custom, d prendre when claimable bj’, 343 
customary rights, easements distinguished from, 239 
damages for disturbance of easement, 333 

obstruction of way, 297 

deed, express release at common law must be by, 277 

necessary to creation of easement by express grant at common law, 24G 
profit h prendre at common law must be created l)y, 341 
denial of right, interference operating as, 333 
deviation, right of, 292 
devise, implie<l, of casements, 252 
devolution of easement, 237 
discharge of water, 317 

distress, owner of an easement has no right to, 238 
disturbance of easements, 330 

court, interference by, grounds of, 334 
daQ)ages for, 333 
injunction to restrain, 333 
mandatory injunction, 334 
of support, 324 
remedies, 331 
right of w’ay, 295 

dominant tenement, acquisition of greater interest in, by grantee, 24G 

benefit of, ea-seiuent exists only for, 23G 
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EASEMENTS AND PROFITS i PREXBRE— continued. 
dominant tenement, meaning of, 23G 
dwelling-house, right of way to, 288 
easement, definition of, 235 

Elmentary Education Acts, 1870, extinguishment of easement under, 283 
enjoyment of easement not to be rendered more difficult by owner of servient 

, . f , , [tenement, 237 

enrolment of deed, presumption of, 2G7 

equitable easement, created by covenant only, 247 

escheat, tenement by, easements implied by law in case of, as to, 252 

estates, easements are not, 281 

estoppel, acquisition of greater interest in easement by, 245 
exception, easement is not the subject-matter of an, 249 
exclusive right of way, 295 

use of part of servient tenement, grant of, passes property therein, 243 
pipes or wires, 243 

servient tenement not conferred by easement, 243 
exhaustion of subject-matter of proJit a prendre^ 347 
e.vjure natur<r., right to water, 311 
express grant of easement, 245—251 

acquisition of greater interest by estoppel, 245 
ancillary rights, grant of easement includes, 249 
by covenant, 247 

general words, effect of, 245 


future interest of grantor not bound by, 246 
construction of grant, 250 

conveyance by statutory provisions, 250 
covenant, creation of indefinite right by, 248 
only, defeat of interest created by, 247 
creation of profit h prendre by, 341 
right of support by, 322 
to light by, 303 

deed necessary to, at common law, 246 
duration of easement, 245 

easement granted for greater estate enuring for benefit of 
grantee acquiring greater estate in dominant tenement, 246 
estate of giantee in dominant tenement, 24G 
exception, easement is not the subject-matter of an, 249 
“ grant ” not a necessary word, 247 

in fee simple, can only be made by owner in fee simple, 246 
injunction to restrain interference by owner of servient 

[tenement, 260 

interest grantable by tenant for life, 245 

of grantor, must be co-extensive with interest 

[granted, 246 

manner of creating easement, 246 

new species of incorporeal right cannot be created, 248 

novel rights in the nature of an easement, 248 

of easement of air, 327 

repairs, right of entry to effect, 249 

reservation, easement is not the subject-matter of an, 249 

of an easement, true operation of, 249 
right to pollute water, acquired by, 318 
rights of way existing by, 287 
use, creation of easement by way of, 249 
user, right of, limited by conditions at time of grant, 250 
watercourse, rights to, created by, 314, 315 
what words will suffice, 247 
words of limitation, how far necessarj’, 247 
release at common law must be by deed, 277 
how effected, 277 
of easement, 276 

extinguishment of easements, 276—284 

by alteration in dominant tenement, 280 
destruction of either tenement, 276 
increasing burden of servient tenement, 280 
merger, 281 
non-user, 278 
release, 272 
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extinguishment of easements, by statute, 283 

unity of seisin, 277 

based upon intention, 282 

where continuance inconsistent with carrying out 
statutory powers, 284 
profit d prendre^ 34<* 

by Act of Parliament, 346 
altemtion, 347 
exhaustion, 347 
release, 34<) 

. ^ . unity of ownership, 347 

factory, claim of light in respect of a, 3U<> 
right of way to, 287 

fern, heather, litter etc., right to take, 337 
fish, right to take, 337 
forty-five degrees rule, 301 

garden, easement of light cannot be acquired in respect of a, 306 
general words, 274 

grant of easement bv, 245 
grant by tenant for life, 245 

express, creation of right of support by, 

to light b}’, 303 
profit (i pre7idre by, 341 
of easement, 245 

nee express grant of easement 
easement of air, 327 
prop'fn d prendre, 330 
right of way existing by. 287 

to watercourse arising by, 314, 315 
implied, by grantee, 254 
of easement, 251 

see implieil grant of easements 
lost modem, 264 

claim of profit d prendre b}', 343 
presumption of, in cases of p^'ofit d jn'endre, 345 
not necessary to creation of casement, 247 
of watercoui-se, meaning of, 310 
prescription based on, 257 
grantee, implied grant by, 254 
greenhouse, claim of light in respect of a, 306 
gross, easement in, impossibility of, 236 
profit d prendre may exist in. 338 
hatch and fender in river, maintenance of. 328 
hereditament, as to whether an easement is a, 238 
hoardings, advertisement, 328 

to prevent acquisition of right to light, 298 
hotel, claim of light in respect of a, 306 
houses, support of, 321 

Housing of the Working Classes Act, 1898, extinguishment of easements under, 283 
ice, right to take, 337 

implication of law, creation of right of support by, 323 

to light by, 304 

easement of air, arising by, 327 
right to pollute water arising by, 318 
implied devise of easements, 252 

grant of apparent easements, 254 

on simultaneous disposition of both tenements, 255 

right of way, 256 
easement, 251 

arising from assumed intention of parties, 256 
distinguished Irom implied reservation, 252 
in case of statutory company, 256 
easements of necessity. 253, 254 

where part of land retained by grantor, 252 
profit d prendre, 343 
release, 278 
right of w.ay, 288 

to watercourse, 314, 315 
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inchoate easements, 276 

Inclosure Acts, extinguishment of easements under, 283 
mcoiporeal hereditament, attachment of easements to, 242 

easement distinguished from other, 238 

injunction restraining interference with easement on part of owner of servient 

tenement. 250 
obstruction. 297 

• . , disturbance of easement, 333 

intention, extent of right of way of necessity controlled by, 290 
extinguishment by unity of seisin based upon, 282 

^‘‘semont by implied release based upon, 278 

iT^t *. • release and abandonment based upon, 278 

interest m land, easement is an, 287 ^ 

interference operating as denial of right, 333 

with easement of support. 324 

easements, 330 

right of way, 295 

interruption to inchoate easement of light, 308 
land, easement is an interest in, 237 

necessity appurtenant to. 254 

*9^3 ‘ ousolidation Acts, 1845, extinguishment of easements under, 

lease of easement, stamps on, 275 

interest in a. prujit a prendre, 342 
lPfr«.i necessity arising upon a grant of, 290 

legal memory, meaning of, 260 “ 

origin, presumption of, 265 
ettmg doivn .surface, right of, 325 
levant and couchant cattle, 339 
licence coupled with an interest, irrevocability of, 2.39 
distinguished from easement, 238 
IS merely personal and <loes not run with the land, 239 
Cmere), distmguislied from projit a prendre, 340 

light, 297— countermanded when acted upon, 277 
“access,” meaning of, in Prescription Act, 1832.. .307 

acquisition if 

amount of. to which dominant owner is entitled, 301 
apertures, what included in. 307 

buildings, easement can only be claimed for, 303 
L-rown, acquisition of easement against, 3u9 
custom of London relating to, as to, 305 

easement of, how affected by union of ovvnership, 282 

express grant, creation of right by, 303 

torty.five degrees rule, 301 

hoarding to prevent acquisition of right to, 298 

miplication of law, creation of right to light by, 304 

interruptions, 308 ^ ^ ^ 

nature of right to, 297 
no common law right to, 297 

nuisance, actionable, inteiderence with must amount to, 299 
parol agreement to grant right to, 303 

Prescription Act, 1832.. .305 
prescni>tion, claim under doctrine of, 305 

Prescription Act, 1832, claim uiuler provisions of, 305 
release (implied) in case of, 278 
reservation of, not implied, 304 

written agreement, effect of, on claim to, 308 
limitation, peri^ of, in case of easement of support, 325 

local neccs^ry to creati-n of perpetual easement, 247 

w L ^ easements distinguished from, 239 

lost modern grant, 264 

disturbance of easement, 334 
niBiger, extinguishment by, 281 ^ 
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minemls, support b}', 320 
miscelliineous easements, 320—320 
advertisement hoardin<'s, 32S 
air, 326 

boulders to resist encroachment of sea, 32S 
clothes line, support of, 32!< 
ecclesiastical casements, 320 
fascia of another, use of, 328 
kitchen, use of, 328 
mooring posts, 328 
nuisance, ciisements to create a, 327 
pollution of air, 327 
signposts, erection of, 328 
smoke, passage of, 328 
spoilbauks, 328 
vibration, creation of, 328 
' weir and coop, maintenance of, 329 

mode of user, right of way restricted as to, 286 
mooring posts, 328 

mortgagee exercising power of sale, conveyance by. passes easements, 274 
■ necessity, easement of, 241 

easement of support not in general a, 323 
extent of. 254 
instances of. 254 
reservation of, implied. 253 
right of way arising fiom, 289 
way of, detinition of, 241 

negative easement, analogy of, to restrictive covenant, 247 

creation of, by covenant. 247 
casement of light is a, 298 
(inchoate), adveree iiser of, 241 
meaning of, 240 

non*apparcnt easement, meaning of, 241 
non*coutinuous easement, meaning of, 241 
non-user for twenty years, 279 

may be explained by circumstances, 279 
will not alone cause extinguishment, 278 
notice of intention to abate, 381 
nuisance, easements to create a, 327 

interference with light must amount to an actionable, 2!*9 
obstruction of right of way, right to deviate upon, 292 

the view of business premises is not actionable, 298 
way, abatement of nuisance arising from, 296 
see disturbance 

pack way, 284 

parol agreement to grant right to light, 3U3 

creation of easement, where inequitable to deny its existence, 246 
particular easements, 284 — 348 
air, 826 

ecclesiastical, 329 
erections, 328 
light, 297 

nuisance, creation of, 327 
rights of way, 284 
support, 319 
water, 310 

part performance, application of doctrine of, to easements, 238 
payment for user, effect of, on prescription, 263 
percolating water, right to, 313 

perpetual easement only can be claimed by prescription, 2u9 
pews, 329 

pheasants, right to shoot, 337 

photographic studio, claim of light in respect of a, 306 

picture gallery, claim of light in respect of a, 306 

pipes, exclusive use of, 243 

pleading a lost grant, 268 

plough-lwtc and cart-bote, 339 

pollution of air, 327 
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{)Dllutioii of watercourse, 317 
positive easement, meaning of, 240 

possession of land cannot co-exist with easement over it, 243 
prescription at common law, 200 
basis of, 200 

continuity of user, necessary to establish claim, 263 

requisite degree of, 204 
enjoyment under mistake as to rights, 263 
existence of actual grant, defeat of claim by proof of, 261 
nec ri. nec clam, nec precario, user must be, 262 

non-existence at some point of time within legal memory, defeat of claim by 
proof of, 261 
payment for user, 263 

presumption from enjoyment for twenty years, 260 

repetition of acts with knowledge of servient owner, 
261 

unity of title, defeat of claim by proof of, 261 
user for twenty years, 2(J0 
must be as of right, 262 

with knowledge of servient owner, 262 
not be by permission. 263 
need not be for period next before action, 261 
prescription based on grant, 257 

claim of profit d prendre by, 339, 343 
to light by, 305 
easement of air arising by. 327 
enjoyment, proof of long. 258 
existence of a grant, bars claim by, 258 
grant presumed to be by owner in fee simple, 259 
in a que estate, 269 
gross. 269 

knowledge of owner of servient tenement, 259 
legal memory, meaning of, 260 
nature of. 256 

perj)etual easement only can be claimed by, 259 
pleading alternatively, 257 
presumption in favour of long user, 259 
proof of long enjoyment, 258 

right claimed by, must be capable of being subject-matter of a 
grant, 258 

to pollute water arising under, 318 
watercourse arising by, 314, 315 
support, creation of right of, 323 
tenant cannot acijuire an casement by, 259 
title by. how perfected, 256 

prescription under the doctrine of a lost modern grant, 264 
evidence as to non-existence, 266 
grant must refer to fee simple of both tenements, 268 
illegality, origin involving, not presumed, 207 
impossibility, origin involving, not presumed, 267 
instances of, 264 

loss of document ordinarily requiring enrolment, 267 
faculties confirming rights, 267 
succession of modern grants, not readily presumed, 268 
or surrender of charter from Crown, 267 
perpetual easement only can be prescribed for, 268 
pleading, 268 

presumption of enrolment, 267 

waiver of statutory provisions, 267 
user, nature and evidence of, 266 
prescription under the Prescription Act, 1832.. .268 
cessation of user, effect of, 272 
claim for support under, 324 

of proft a prendre under, 343, 345 
to light under, 305 

rights of way under, 269, 292 
water rights under, 269 
discontinuance, 273 
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proscr^)tion umlcr the Prescription Act, \^-^2~conti„ur(l. 
enjoyment, nature of, 271 


exclusion of period of disability, 270 

exercise of right must be capable of being interrupted. 271 

interruption, discontinuance not necessarily an, 278 

not amounting to statutory interruption, effect of 273 
interruptions, 273 

object of, 2(i8 

obstruction, physical, 273 

periotl not extended in case of remaindermen, 270 

within which reversionei-s may resist claim, 270 
periods of user, 200 
physical obstruction, 273 
proJit <1 prendre, claim to, 315 

statute only applies to prescription in a que estate, 200 
tenant cannot acquire right. 271 

unexplained non-user at eml of period, likely to prevent acquisition, 
unity of pos.session prevents title to easement arising, 271 
user, nature of, to sustain right, 272 

next before action must be shown, 272 
prescriptive rights of way, 2iil 
see also way, right of, 2;H 
presumed release of easement. 270 
presumption in favour of user, 250 

of legal origin, 205 
prime way, 284 
privacy, no easement of, 32‘J 
proJits d prendre, 336 — 348 

alteration of subject-matter of, 347 
appendant, 338 
appurtenant, 339 
attachment of easement to, 242 
common of turbary, 339 
right of, 338 
creation of, 341 


Crown, grant by, to undefined body of persons, 344 

custom, when claimable by, 343 

deed, at common law must be created by, 341 

definition of, 330 

distinguished from easement, 238 

duration of, 340 

exclusive right not conferred primd facie, 342 
exhaustion of, 347 
extinguishment of, 346 

by Act of Parliament, 340 
alteration, 347 
exhaustion, 347 
release, 340 

unity of ov/nei-ship, 347 
grant, lost modern, claim by, 345 
^oss, in, 338 
implied grant of, 343 
interest in land, is an, 340 
lease of interest in, 342 
levant and couchant cattle, 339 
licence (mere) distinguished from, 340 
nature of, 330 
oysters, right of taking, 337 
plough-bote and cart-bote, 339 
prescription, claim by, 339 

to, by, 343 

Prescription Act, 1832, claim under, 345 

release of, 347 

reservation of, effect of, 343 

sale of interest in, 342 

servitude, is a, 330 

several right to a, 337 

statute, creation of, by, 342 
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jyrojits a prendre — continued, 
trespass, action of, 340 
unity of ownership, 347 

waste, right to commit, distinguished from. 3U 
what may be taken as a, 336 
prospect, no easement of. 329 
^«^7.v«-easements, meaning of, 242 
railways, running powers over, not easements, 239 

re1eaTe‘by^la^w^?"8^”^^ ®^^*”Suishment of easements under, 283 

ow'ner in fee simple, 276 

parties whose united estates make up the fee simple 277 
express, at common law must be by deed, 277 
how effected, 277 

extinguishment of casement by, 276 
implied, 278 

in case of light, 278 
of easement, express, 276 

presumed, 276 

under Settled Land Acts, 277 
profit ,'i prendre, 346 
presumed, 279 

releasor s estate, quantum of. of importance, 276 
remamderman, right to light acquired against, 309 
remedies for disturbance of easements 331 
abatement, 331 
action. 332 

repair of a right of way, 294 
watercourses, 318 

owner of servient tenement not bound to, 237 
reservation, easement is not the subject-matter of a, 249 

(implied) distinguished from implied grant, 252 
of an easement, true operation of, 249 
light, not implied, 304 
pi'ojit d prendre, effect of, 343 
restrictive covenant, analogy of negative easement to, 247 

remainder, suits for interference by person in. 333 
re\epioners, right to light acquired against, 309 ^ 
right of way. way, right of, 
riparian owners, rights of, to water, 311 

running powers over railways not easements, 239 
rushes, right to take, 337 

sawpit, claim of light in respect of a, 306 

season of year, right of way restricted as to, 286 

seism, unity of, enjoyment after, referable to seisin, 282 

, ^ ®*'^t”‘guishment of easement by. 276 

selection of way of necessity, 290 ^ 

servient tenement, easement of owner in reversion or remainder over, 243 

exclusive use of, not conferred by easement, 2-13 
grant of exclusive use of part of, passes property in, 243 
injunction to restrain interference by owner of. 250 
meaning of, 236 

not to be dealt with so as to render enjoyment of easement 
more difficult, 237 

servifndp^ teilement, owner of, cannot have an easement over it. 243 
seivitudc, easement included in, 238 

bottled Land Act, release of easement under, 277 

signposts etc., erection and maintenance of 328 

smoke, passage of, 328 

spoilbanks, 328 

stamp on lease of easement, 275 

transfer of easements, 275 
statute, creation of jirofit h prendre by, 342 
extinguishment of easement by, 283 

s one of easement in case of, 256 

stone, sand and shmgle, right to take, 337 

substituted way, owing to obstruction of original, 292 
subterranean stream, right to water of, 313 
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support, 319— H26 

analogous rights, 32.) 

buildings supported by buihlings, 321 

land, 321 

cause of action, when arising, 32.") 

damage, natural right to support only infringed by, 320 

easement of, 322 

not always an easement of necessity, 254 
extent of easement, 322 
infringement of natural right to support, 319 
interference with easement, 324 
limitation, perio<l of, 325 

lost modern giant, under doctrine of, claim for, 324 
mineials, by, 320 
natural right of, 310,322 
necessit}', not in general an easement of, 323 
Prescription Act, 1832, claim umler, 324 
repair of servietd tenement, 32.5 
to maintain casement, 325 
surface, right of letting down, 325 
water, by, 321 

surface, right of lettingdown, 325 

suspension of easement during union of ownership, 282 

tenant for life, grant of easement by, 245 

years, conveyance of easements b}’, under Conveyancing Act, 1881, 
251 


tenement, dominant, meaning of. 23G 
servient, meaning of. 230 

Thames Embankment Act. 18G4, extinguishment of easements under, 283 
timber yard, claim of light in respect of, 30G 
time, right of way restricted as to, 286 
transfer of easements, 274, 275 
general words, 274 
stamp on lease of easement, 275 
stamps on, 275 

under Conveyancing Act, 1881. ..274 
trees, thorns etc., right to take, 337 
trespass, action of, by owner of profit a j/rrndre, 340 
by cxces-sive user of way, 297 

on servient tenement, owner of dominant tenement cannot maintain 
action for, 238 

owner of easement cannot maintain, 340 
turbary, common of, 339 
turf and peat, right to take, 337 

unity of ownership, extinguishment of profit prendrr. by, 347 
possession without unity of seisin, effect of, 283 
seisin, enjoyment after, referable to ownership, 282 

extinguishment of casement by. 281 . . , . 

unaccompanied by unity possession does not extinguish easement 

of light, 282 

unity of possession without, effect of, 283 
use, creation of easements by way of, 249 * o,q 

exclusive of servient tenement not conferred by easement, *43 
user, continuity of, necessary to establish claim by prescription, 263 
excessive, abatement in case of, 332 

of right of w'ay, trespass by, 297 
nature of, to support prescription at common law, 262 

necessary to establish claim to 314 

sustain claim under Prescription Act, nature of, «72 


of water by riparian owners, 312 
payment for, effect of on prescription, 263 
prescriptive rights of way depend upon, 291 
presumption in favour of long, 259 
right of, limited by conditions at time of grant, 250 
sutficient to support presumption of lost modern grant, - 
VAulls 3*^0 

verbal creation of easement, where grantee alters his position on faith thereof, 246 
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PR EXDRF — continued. 


vil)ration, easement to create, 328 

waste, right to commit, distinguished from profit d prendre 341 
water, 310— 319 ^ ' i 

alteration of watercourses, 310 

artificial watercourse created onij for temporary purposes, 31(5 
watercourses, 315 ' ’ 

channel, in indefinite, 313 
discharge of (artificial watercourses), 317 

upon the land of another, 314 
diversion of. 314 

easements relating to natural watercourses, 314 
extraordinary or secondary use of, 312 
locomotives, taking water for use of, 312 
natural right to, distinguished from easement, 310 
watercourses, 314 
ordinary or primary use of, 312 
percolating, 313 
pollution, 317 

rain-water, discharge of, on another’s lands, 310 
repair, 318 
right to take, 337 

ex jure naturfc, 311 
riparian owners, rightsof, 312 
sluices, opening, to avoi<l flood, 31 1 
subterranean streams, rights in case of, 313 
support by, 321 

temporary purpose,” meaning of, 316 
watercourse, accretions to, 318 

alteration of. 319 
artificial. 315 
natural, 314 
pollution of, 317 
repair of, 318 
see also water 


Waterworks Clauses Act. 1847, extinguishment of easements under, 
way, pack and prime, 284 

ploughing up or building upon etc., 296 
right of, 284—297 



see also way of necessity 

abatement of nuisance arising from obstruction, 296 

action for injunction or damages, 297 

“assigns,” who are, 293 

classification, 284 

conditional, 295 

construction of, 294 

damages for obstruction, 297 

definition of. 284 

deviate, right to, 292 

disturbance of, 295 

exclusive, 295 


express grant, existing by, 287 
general, meaning of, 285 
grant of simpliciter, 287 
implication of law, arising by, 288 
implied grant of apparent, 256 
injunction restraining obstruction, 297 
interference with, 295 
land-locked land, to and from, 289 
necessity, arising from, 289 
obstruction of, 292 
persons entitled to use, 293 
prescription, claimed by, 291 

public and private, co-existence of, 286 
repair of, 294 

restricted (as a rule) to purposes existing at date of grant, 288 
substituted, owing to obstruction, 292 
trespass by excessive user of, 297 
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EASEMENTS AND PliOFITS .i PIU:xl>]li:—coutinui'(l. 

way, right of — cimtuu ( 4 ' i 1 . 

user, nature and extent regulalc<l by. 291 
way of necessity, 289 

definition of, 241 
determination of, 201 
extent of, 290 

not necessarily the most convenient. 291 
wlio may select, 290 

will, right of way of necessity arising under a. 290 
wind, free access of, no easement for, 82!> 
wires, exclusive use of, 248 

words of limitation in creation of perpetual casement as to necessity of. 247 
sufficient to create easement, 247 

Adjoining Owners. See titlex Boundaries and Fences; Highways, 
Streets and Bridges ; Mines, Minerals and Quarries : Waters and 
Watercourses. 

Ancient Monuments. See title Open Spaces and Recreation Grounds. 
Boundaries. See title Boundaries and Fences. 

Churchways. See titlex Custom and Usages ; 11i(;hways, Streets and 
Bridges. 

Commonable Rights. Copyholds ; Custom and Usages. 

Deeds. See title Deeds and Other Insthu.ments. 

Drainage. See Htle Sewers and Drains. 

Fairs. See title Markets and Fairs. 

Fences. See title Boundaries and Fences. 

Ferry Rights. See title Ferries. 

Fishing Rights. See title Fisheries. 

Foreshore. See title Wateiw and M'atercourses. 

Gleaning. See title Agriculture. 

Grave, Right to. See title Burial and Cremation. 

Highways. See title Highways, Streets and Bridijes. 

Licence to Enter. titlex Mines, Minerals and Quarries ; Real 

Property and Chattels Real. 

Manorial Rights. See title Copyholds. 

Markets. See title Markets and Fairs. 

Mining Rights. See titles Mines. Minerals and Quarries: Railways 
AND Canals. 

Navigation. See titles Shipping and Navigation; Waters and Water- 
courses. 

Party-walls. See titles Boundaries and Fences ; Metropolis. 

Pews. See title Ecclesiastical Law. 

Public Footpaths. See titles Highways, Streets and Bridges ; Waters 
AND Watercourses. 

Recreation, Rights of. See titles Co.m.mons and Rkjhts of Common ; 

Custom and Usages ; Open Spaces and Recreation Grounds. 

Riparian Owners. See title Wateiis and Watercourses. 

Running Powers. Sec title Railways and Canals. 

Sporting Rights. See title Game. 

Stints. See title Commons and Rights of Common. 

Tolls. See titles Ferries; Highways, Streets and Bridges; Markets 
AND Fairs. 

Turbary. See title. Commons and Rights of Common. 

Wayleaves. See title Mines, Minf-rals and Quarries. 
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ECCLESIASTICAL LAW, 349—829 
abbot, vesting of property in, 714 
ablution, ceremony of. at Communion Service, 683 
absolution, sign of cross during, 684 
accounts of church trustees, 475 

churchwarilens, 473 
Ecclesiastical Commissioners, 801 
act of consecration, 728 
effect of. 730 
submission, 391 
on petition, 518 
action of quare Unpedit, 586 

admission by institution or collation or by licence, 601 

of person not in priests’ orders to benefice, 635 
admonition, see monition 

adultery, marriage of persons divorced for, 694 
Advertisements of Queen Elizabeth, 674 
“advised speaking, ’ meaning of, 654 
advocates in Ecclesiastical Courts, 502 
barristers may be, 504 
Advocates, Society of, 503 
advowson, 564 — 593 
appendant, 564 

charitable trusts, held upon, 580 
collation to benefice by lapse, 587 
descent of, 584 
duplex querela, suit of, 588 
effect of mortgage of, 573 
exchange of, 584 

with view to union, 606 
extinguishment of right to, 590 
in gross, 564 
medieties, 565 
Jew, presentation by, 827 
jus patnmatus, process of, 588 
limitation of action. (Crown), 590 

time for recovery, 589 
limited interests in, 573 
partition of. 572 

presentation where patron is lunatic, 673 

Koman Catholic is patron, 574 

joint patron with another, 806 

quare uupedtt, action of, 586 
refusal of presentee, 591 

to institute, 512, 589 

registration of transfer of, in registry of diocese, 583 

under Land Transfer Acts, 583 
right of presentation when benefice vacant, 585 
sale of, by municipal corporations, 577 

where held by class not deriving pecuniary benefit, 579 
simony, 522, 593 

transfer of, 582 

trust, held upon, 573 

trustees in perpetuity, held by, 580 

usurpation, 585 

see also presentation 
see also patronage 

affidavit previous to grant of marriage licence, 702 
affinity, table of degrees of, 472 
age for marriage, 693 

ages jcquisite for admission to the various orders of the ministry, 550 
Aijnus Dei. singing of, 777 

Agriculture, Board of, approval of sale of glebe lands by, 765 

. . , successors to Tithe Commissioners. 747 

Agricultural Holdings Act, exercise of powers under, 783, 798 
agricultural leases. 761 
aisle, private, repair of, 733 

separation of from private chapel, 789 
alb, wearing of, 672 
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ECCLESIASTICAL LAW — continufd. 
alienation of Church property, 7(50— 76r. 
aliens, ordination of, 4U8 
allegations, responsive, 518 

allotments, provision for, on sale of glebe lands, 705 
alms basin and chest, provision of, 472 
collection of, 472 
altar, 671, 072, 678 
lights upoti, 681 
marble slabs on, 671 
position of celebrant at, 678 
retable, 600 

vestments or cloth for, 471, 671, 735 
alteration of church, churchyard, or chapel, 734 
faculties for, 540 — 542, 731 
ancient parish, b^dle in, 479 

churchwarden of, 462 
parish clerks in, 475 
sexton in, 478 
sidesmen in, 474 
parishes, 443, 716 
annates, 779 

commutation of, 781 
apostolical canons, 376 
apparel, 402, 672—674 
apparitor, fee to, 428, 552 
appeal as to costs, 519 

from archdeacon's court, 438, 501 
diocesan court, 608 
interlocutory decision, 6l9 
in faculty cases, 547 

to archbishop from bishop’s decision as to pension, 631 
court of delegates, 601 
Judicial Cotninittec, 511 
Itome, 500 

under Church Discipline Act, 1840.. .529 
Clergy Discipline Act, 1892. ..525 
Public Worship Regulation Act, 1879.. .531 
appearance in Ecclesiastical Courts, 515 
appointment of archbishop, 384 

apportionment of commuted charge for Queen Anne’s Bounty, 781 

endowments, 728 
profits (luring vacation, 431 
tithe, 746 

aIt(^ration of, 747 

appropriation, meaning of, 561, 717 
archbishop, appeals from, 510, 529 

to, 508, 529 

appointment of Dean of Arches by, 386 
arms of, 388 
chaplains of, 386 
consecration of bishops by, 386 

in foreign parts by, 498 
colonial bishops by, 489 
Convocation, duties with regard to, 385 
corporation sole, is a, 388 
court of, 386, 505, 510, 529 
degrees conferred by, 387 
enthronement of, 386 

guardian of spiritualities of vacant diocese, 386 

how sued. 388 

judicial duties of, 386 

lapso of right of presentation to, 590 

mandate of, for summoning Convocation, 391 

meaning of, 384 

ministerial functions of, in election of bishop, 398 
oath of due obedience to, 386 
in colonies, 489 
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ECCLESIASTICAL \.\\y—coiUinued. 

Archbisliop of Canterbury, special privileges of, 387 

opinion of, 682 — 684 
pension of, 390 
powei*3 and duties of, 385 
provision for chaplain named by, by new bishop, 
resignation of, 389 
rubrics, bound by, 388 
salary of, 389 
seal of, 388 
signature of, 388 
trials by, 385 
vestments of. 389 
veto of {)rosecutions by, 389 
visitation by, 385 
archdeacon, benefices of, 438 

charge of, 440 

churchwardens admitted by, 438 
corporation, is a, 793 
court of. 43S 
duties of. 438 
induction bv, 602 
of, 237 

installation of bishop by, 399 
jurisdiction of, 438 
orticial of, 501 
precedence of, 439 
qualifications of. 437 

repair of churches, duties as to, 438, 734 
residence of, 438 
style of, 439 
visitation by, 439, 465 
archdeaconries, 436 
endowment of, 436 
archdeacons, 437 
Arches, ('ourt of, 509 

Dean of, 509. 510 
judge of Court of, 509 
archidiaconal courts, 601 
archiepiscopal constitutions, 377 
arms of archbisln>p, 388 
army chaplain, 483. 647 


district under charge of, 443 
in India, 483, 496 
meaning of, 483 
district, chapel of, 790 
arrest of clergyman officiating, 555 
articles, 517 

reading of, 603 

assault in church or churchyard, 470, 539, 663 

assessment, enforcement of payment of, by sequestration, 62S 

of tithes, 749 

assessors to consistory court, 607 

determine questions of fact, 525 
Judicial Committee, 511 
assistant curate, 638 
associations, diocesan, 802 
asylum chaplains, 650 
atheism, deprivation for, 538 
atheist, oath by, 824 

attorney exempt from service as churchwarden, 461 
auction, sale of right of presentation by, 583 
auditor of Chancery Court of York, 609 
augmentation of benefices, 722 -727, 752, 735, 774, 781, 800 
by colleges and hospitals, 723, 755 

Ecclesiastical Commissioners, 783, 800 

corporations, 725 
impropriator, 727 
limited owners, 725 
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ECCLESIASTICAL hA\V~continued. 

augmentation of benefices by private benefactions, 722, 77 f 

public officers, 723, 755 
Queen Anne's Bounty, 781 
the Crown, 722 
chapel of case, 727, 752, 789 
avoidance of benefice, 627—038 
by cession, 033 
death, 027 
deprivation. 635 
exchange, 032 
resignation, «i27 
award of tithe rentcharge, 740 
bankrupt cannot he member of select vestry, 459 
bankruptcy of incumbent, sequestration on, 020 

sequestration on, 017 
banns, certificate of. 700 

false statement in, 099 
fees for publication of, 707 
forbidding of, 700 
form of, 099 
marriage withqut, 701 
meaning of, 098 
notice of. 098 
place of, 694 
publication of, 698 
register of, 698 
re-publication of, 700 
time for, 098 
baptism, 684 — 688 
adult, 685 

by dissenter or layman etc., 685 
certificate of. age not proved by, 687 
duties of minister as to, 686 
font for, 471 
form of, 086 
god-parenta, 685 
in extra-parochial place, 687 
lay, 685 

necessity of, 684 

no fee for, 688 

offences as to, 657 

parent cannot be god-parent, 686 

place and time for, 685 

private, 685 

public, 685 

register of, 686 

baptismal name, insertion of, in register of births, 687 
Baptist churches, rules governing, 822 
bar, Doctors' Commons, 503 

barristers can practise in Ecclesiastical Courts, 504 
bastard, ordination of n, 651 
banns on marriage of, 699 
bastardy order a ground of deprivation, 523 
beadle, meaning of, 479 
beadles, 479 

bell, sanctus, illegality of, 671 
bells, faculty as to ringing of, 547 

churchwardens’ property in, 468 
incumbent's control of, 468, 736 
provision of, 736 
ringing of, 478, 671 
benediction, sign of cross during, 684 

benefaction, transference of, to Governors of Queen Anne’s Bount}’, 782 
benefactions, grants to meet, by Ecclesiastical Commissioners, 774 

Queen Anne's Bounty, 781 

private, 773 

benefice, additional, when capable of being held, 604 

admission of person not in priest's orders to, 635 
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ECCLfilSIASTICAL LAW — continued. 
beueHce, admission to by collation, 602 

institution, 601 
licence, 602 

notice of institution, collation, or admission, 473 
presentation, 595 
apportionment of duties, 614 

endowment. 728 

augmentation of endowment of, 774, See also augmentation, 
avoidance of, 627 

sequestration during, 624 

charges upon authorised, 755—760. See also loans. 

forbidden, 615 
classification, 559 
collation to. by lapse, 587 
dean, capable of being held by, 634 
endowment of. see endowment, 
house of residence of, 610 
loans for, 75.5 — 760 
necessity of, 720 
provision of, 754 
rc[)air of, 768—772 
income of, durin'^ vacancy, 635 
in connnendam. holding, 633 
induction to, 602 
institution to, 601 
lapse of, 590 
lease of, 615 
licence to hold two, 604 
meaning of, 560, 769 
mode of filling, 595 
monition to reside on, 612 

non-residence in. 610 
patronage in right of, 579 
of, .564 

pension, only to be subject to one, 630 

under Incumbents Resignation Act, 1871, a charge on, 616 

receiver of profits of, 619 

resignation of, 627 
sequestration of, 616 
Benefices Act, 1898, court under, 512 
agreements invalid under, 665. 583 
notice of institution under, 601 
refui-al of presentee under, 589 
transfer of advowson under, 537, 583 
union of benefices, 604 

dissolution of, 608 
united benefices, disuniting of, 608 

for more than 60 years before 14th August, 1838, dissolution of, 
608 

bequest of money to be laid out in land for spiritual purposes, 773 
bequests for spiritual purposes, 773 t i ^ 

Bible e.ssential basis of communion with Church of England, 486 
provision of by parish, 471 
bier, provision of. 736 
biretta, lawful use of, 675 

bishop, acceptance of resignation of benefice by, 627 
appointment of, 396 
archbishop's court for trial of, 510 
chaplains of, 400. 652 
charge of, how far privileged, 403 
coadjutor, 389, 405 
colonial, 487—492 
commissary of, 505 
confirmation by. 688 

of, 398 

consecration by, 728 

of, 397 

to minister in colonies, 489 

( 38 ) 



Index. 


ECCLESIASTICAL LAW — continvcd, 

bishop — continued. 

consecration of, to minister in India. lOH 

spiritual sphere abroad, 498 
consent to consecration of church by, 719. 729 
corporation sole, 404, 793 
dean, acting as, 417 
definition of, 396 
deprivation of, 407 
episcopal visitation, 409, 465 
fees payable by, 400 
homage by, 399 
House of Lords, seat in, 403 
in foreign countries, 498 
income of, 406 
Indian, 495 

installation of, 336, 399 
lapse of right of presentation to, 590 
letters patent, appointment by, 399, 491, 496 
liability of, for waste, 768, 772 
licence for consecration of, for service abroad, 498 
non-residence granted by, 611 
mandate for consecration of Colonial, 489 
oaths taken by, 397, 489, 495, 498 
obedience to, 406, 638, 613 
objections to appointment of, 397 

confirmation of, 398 
ordinations by, 401, 549 — 553 
patronage of, 406, 581 
payments by, 4U0 
petition to, for consecration, 729 

powers and duties of, 400, 505, 523, 524, 527, 528, 530. 538, 539, 609—614, 
616 — 626, (529, 644, 770, et 
precedence of, 404 
procurations of, 411 

provision for chaplain nominated by archbishop by now, 386 
public worship, powers of, as to, 406, 528, 659 — 662 
qualifications of, 396 
refusal to institute, 600 
trial as to, 512 

repair of episcopal property, 772 
residence of, 401 
resignation of, 407 

benefice to, 627, 628 
return to, by incumbents, 612 
secretary of, 400 

sequestration for failure to repair, 771 

aou-residence, 612 
of benefice by, 616 — 626 
spiritualities of, 408 
style of, 404, 489, 498 
suffragan, 404 
temporalities of, 408 

territorial limits of juristliction of, in colonies, 489 — 191, 498 

foreign parts, 498, 499 

title of, in colonies, 489 
translation of, 399 
trial of, 385, 610, 613 
triple preconisation, 397 
vacation of preferments, 405 
vestments of, 402, 675 

withdrawal of, in criminal cases in House of Lords, 404 
bishopric, colonial, creation of, by letters patent 405, 491 
black gown, legality of, 376 
blasphemy, 653 

deprivation for, 538 
bodies, burial of, 711 

removal of, 731, 732 
bonds, resignation, 628 
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ECCLESIASTICAL 'LA.\\—contlmu>d. 

Book o£ Common Brayer, annexed to Act of Uniformity, (>7(3 

assent to, GDI 
depraving, Go4 
provided by parish, 471 
refusal to use, oi-K) 

books for registration, 472, 700, 712, 741 
of church, custody of, 468 
provision of, for divine service, 471 
borrowing for purchase or improvement of parsonage, 754—759 

repair of churches, 734 
boundaries of glebe, 718, 748 

parish, alteration of, 450, 747 
Bounty of Queen Anne, 780 
brawling, 663. 817 

by clerk, 521 

bread and wine for Holy Communion, provision of. 472 
description of, (i77, 678 
remaining after service, 683 
building leases, 762 — 764, 794 

burial. 368, 369, 478, 481, 710-712, 710, 730, 741, 776, 777 
authority, fees fixed by, 777 
cremation service, in case of, 711, 777 
fees for, 712, 777 

ground, brawling in, 369, 664, 817 
consecration of, 731 
contiol of, 541, 730 
rateability of, 741 
vesting of, 730 

notice of intention that burial'office shall not be used, 710 
offences as to, 657 
oftice, when not to be used, 710 
of non-i)arishioner, fee for, 777 
unbaptized person, 710 

place, giant of land for, by limited owners, icoimorations, persons under dis- 
abdity etc.. 723, 724, 725 i • i 

places of Quakei's, 823 

registration of, 712 

right of, in churchyard, 741 

rights of parishioners to, 481, 741 

biiimls. service at, by clergymen other than those of the Established Church, 368, 

Calcutta, bishopric of, 495 
calendar, observing feasts in, 680 
Canada, Church in, 492 
candles, lighted, use of, 681 
candlesticks on altar, 681 
canon, appointment of, 427 
benefice of, 429 
corporation sole, is a, 427, 793 
definition of, 426 
deprivation of, 432 
estates of, 800 
honorarj', 433 
houses o‘f residence, 432 
income of, 431 
installation of, 428 
lunacy of, 422 

minor, 434. See also minor canon. 

rion-residentiary prebends and officials, 433 

patronage of, 432 

petty, 434 

qualification of, 427 

residence of, 430 

resignation of, 421 

suspended, estates of, 800 
canon law, 377—380 

abolition of portion of, 373 
basis of, 377 
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ECCLESIASTICAL LAW — continued. 
canon law — continued, 
breach of, 521 

civil law borrowed in aid of, :{77 

continuous user of, necessary for incorporation in comuion law, 375 
corpus jut'in canonici, 378 
decretales extravagaates, 378 
incorporated in common law, 374 
review of, 375 
the father of the, 378 
canonries, additional, 4211 
in Wales, 42'J 

canonry, suspension of, 428 
vacation of, 431 
canons, apostolical, 370 

authority of King; as to, 382 

of 1603, as to appointment of churchwardens. 402, 463 

ctuiduct of clerj^y, 523 
duties of churchwardens, 409, 734, 735 
authority of» 380 
post-reformation, 378 

Canterbury, Archbishop of, opinion of, after hearing, 076, 077, 082, 684 

precedence of, 387 
salary of, 389 
seal of, 388 

special j)rivilege3 of, 387 
style of, 387 
Arches, Court of, 509 
Commissary Court of, "05 
Court of Faculties of, 510 
dioceses of province of, 384 
capitulum, 423 
catechism, 688 

cathedral chapters, patronage of, 578 
control of, by chapter, 425 
deans, 410 

faculty not necessary for alteration in, 540 
is parish church of whole diocese, 442 
preferment, meaning of, 439 
schools, 812 
seats in, 738 
vestments in, 673, 675 
Catholic Church, definition of, 370 

<livision of, 358 
(Roman), 803 

caveat against grant of marriage licence, 702 
cemetery, chaplain in, 650 
control of, 541 

service other than Church of England in, 368 
See also burial ground, 
censures of Ecclesiastical Courts, 534 

effect of, 539 

ceremonies, legality of, 681 — 683 

nature of, 675 
certificate of banns, 700 

conviction of clergyman, 524 
marriage, 705 

registrar’s, 703 

cession, avoidance of benefice by, 683 
chalice, cleansing of, 683 
mixed, 678 
provision of, 736 
chancel, insurance of, 772 

lay rector’s right to chief scat in, 802 
mortgage for expenditure on, 734, 755 
rector or vicar’s seat in, 470 
repair of, 732 

repair of, by rector, 469, 733, 802 
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ECCLESIASTICAL ^iAy^—cojitinued, 
chancfl. screen gates, 670 
seats in. 471 

chancellor, actions against, 415 

acts that cannot be performed by, 414 

appointment of. 506 

as>essors of, 507, 525 

commissary of, 505 

consistory court of, 505 

decrees by. in London, 508 

definition of, 412, 505 

deputy, 415, 507 

diocesan. 412, 506 

doctor of the civil law enabled to be, 414 

faculties granted by, 540 — 540 

fees of, 416 

indictment of. 415 

London, of, 507 

oaths to be taken by, 415 

of a church, 433 

the diocese, 412, 506 

official principal of archbishop or bishop, 505 

ordinary judge, 506 

patent of, 41.3. 506 

powers of, 413, 506, 512, 513 

pre-Keformation, 414 

procedure before, 515—526, 531—549 

qualifications of, 415 

seal of, 506 

surrogate of, 415 

Chancellor, Lord, patronage of, 575 


^ power to augment benefices, 576 
Chancery Court of York, 509 

chapel, alteration of, 734 

consent of incumbent to erection of, 609 
derivation of, 788 
endowment of. 726 

for denominational funeral services, 368 
free, meaning of, 789 
in Wales, 790 
meaning of, 788 
of army district, 790 


ease, charge for endowment of, 616 
meaning of, 789 
minister of, 046 
preseutative, 646 
parochial, meaning of, 789 
private, meaning of, 789 
proprietary, meaning of, 790 
repair of, 733 
royal, staff of, 652 
school. 790 

with chapelries attached, 562 
districts attached, 562 
chapelry, consolidated, 444, 446 
district, 444, 447 
meaning of, 789 
chaplain, 647—653 
archbishop’s, 386 

army, district under charge of, 443 

(army), meaning of, 483 

asylum, 650 

bishop’s, 400 

cemetery, 649 

endowed school, 651 

gaol, 650 

•General of the Forces, 647 
hospital, 651 
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ECCLESIASTICAL LA\V — continued, 
chaplfiin — continued. 
institution, <>51 
King’s, C)'>'2 
navai, (>49 

of archbishop or bishop, (ir>2 
Missions to Seamen, 651 
the Fleet, 649 
private, 653 
public school, 651 
school, 651 
Speaker’s, 652 

superannuation allowance of, 650 
territorial force, 648 
workhouse, 651 

chapter, cathedral ami collegiate, jiatronagc of. 578 
control of cathedral b)’, 425 
court, as a, 425 
dean of, 416 

See also dcau of chapter, 
definition of, 423 
division of possessions of, 425 
general, 424 
patronage of, 426 
proper or close, 424 
visitation of, 425 

charge for endowment of chapel of case, 61<) 
pension of retiring incumbent. 616 
of archdeacon, 440 
bishop, how far j)rivilegcd, 403 
charges upon benefice, 615 
charitable gifts to Koman Catholic Church, 810 
Charitable Trustees Incorporation Act, 794 
charitable trusts for benefit of Church of England, 773 

preservation of, 773 


of advow.son.s, 580 


Charitable Trusts Acts, application to places of worship, 818 

Koman Catholic charities, 810, 811 
charity, ecclesiastical, meaning of, 355 
chasuble, wearing of, 672 
chimere, the, 402 

China, Holy Catholic Church of, 499 
choir schools, 812 
choral vicars, 434 — 436, 793 
christening. 685 

Christian Church, recognition of, by the Empire, 356 
name, alteration of, at confirmation, 689 
church, acquisition of, 719 

site for, 722—726 

additional building wdien regarded .os enlargement of, 731 


alteration of, 540, 734 

ancient manner of founding a, 720 

and churchyard, maintenance and repair of, 468, 732 

annexation of tithes to district, 724 

assault in, 539 

bells, agreements as to ringing of, 468, 547 
care of, 468 
control of, 452 
brawling in, 663 

Church Building Acts, provisions of, 443 — 451, 723 — 728, 778 
Building Commissioners, 784, 801 
Catholic, 358. See Catholic Church, 
church, chancel included in, 732, 734 
consecration of, 728 
necessity of, 719 
constitution of a, by Crown, 487 
conveyance of land, as site for, 729 
creation of, in Crown colony, 361 
decorations of the, 667 


I 
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ECCLEJSrASTICAL LAW — cojitinued. 

Chinch Discipline Act, 184U, appeal under, 529 

commission of inquiry, 526 
inhibition pending proceedings, 528 
initiation of proceedings, 526 
monition under, 529 

offences under, 520, .521, 522, 526, 538, 654, 655 

procedure under, 506, 520, 526, 538 

proceedings before bishop, 527 

summary sentence, 527 

transmission of case to provincial court, 528 

, , , trial of cases under, 506 

church, donative, 564 

effect of alteration of doctrine upon, 363 
elective, 564 

endowment of, 726 
entrance to, prevention of, 656 
erection of, before consecration of ground, 729 
Church Estates Commissionei-s, 795 

church, fabric of, prohibition of alteration without faculty 655 
fittings of, 468, 471, 667—671. 735 
for new division or district, 721 
foundation of a. 361 

a parish, 715 — 717 
effect of and essentials to, 720 
freehold of ground of, must be secured, 729 
gifts to, 722—728, 755, 773 

under Roman law, 357 
goods, custody of, by churchwardens, 468 
grant by limited owner of site for, 723, 725, 822 

of land for, by corporations, 723, 725 ’ 
house, within meaning of Metropolis Management Acts, not a, 732 
inclusion of chancel in word, 722 
identity of, how determined, 363 
insurance of chancel of, 772 
key of. custody of, 469 
litigious, 586 

maintenance of order in, 469, 663— 665 
meaning of, 355 

missionary, recognition of, 487 

Churcli of Christ, visible, definition of, 370 
England archbishop, 384 

appointment of, 384 
powers and duties of, 385 
archdeacons, 436 
beadles, 479 
bishops, 396 

canons, 426. Se^ alxo canon, 
chapters, 416. See also chaptei'S. 
church trustees, 474 

churchwardens, 460. See also churchw.ardens. 
in colonies, 483—492 

self-governing colonies, 492—494 
constitution of, 370 
meaning of, 371 
the Church into parishes, 442 

provinces, 383 
dioceses, 395 

continuity of, 359 
convocation, 390 
deans, 416 

diocesan chancellors, 412 
dioceses, see also diocese, 
division of, 360, 370 

Ecclesiastical Courts, 499. See also Courts, Ecclesiastical. 

foreign parts, in, 497 

honorary canons, 433 

in colonies, 483 

incumbent of the parish, 451 
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ECCLESIASTICAL LAW — -cont i nued. 

Church of England in India, A'Jo 

sclf-govejiiiiig colonies, 192 

intercommunion of colonial church witii, 48.>, 180, 494 
lay reader, 48U 

membership, what constitutes, 371 
minor canons, 434. also minor canons, 
law’ of. 374 

acceptance of old rule and usage, 37r> 
canon law’. 377 
corpvs juris cununici, 378 
origin of, 374 

post-Reformation canons, 379 
organists, 479 
parish clerks, 475 

parishes, constitution of Church into, 442, 715—717 

parishioners, 480. See also parishioneis. 

property of, 713. Sec property. 

provinces of, 383 

Reformation statutes, 371 

royal supremacy, 380 

coronation oatli, 381 
iloctrinal tleclaration at coronation, 382 
select vestry, 458. See also vestry, 
separation of Church of Ireland from, 3G1 
sextons, 478. Sec also sextons, 
sidesmen, 474 

societies for religious ministrations outside England 
Wales, 484 

vestry, 452. See also vestry, 
clerks, 4(!0 
select, 458 

of Ireland, disestablishment of, 373 

separation of, from Church of England, 5GI 
Rome, common law of, 37G 
hierarchy of, 808 
position of, in England, 803 
Scotland in India, 497 

Modei-ator of, precedence of, 373 
church, old, pulling down of, 721 

order in, maintenance of, 4C9 
ornaments of the, GG7 

not necessarily included in consecration, 732 
pews in, 737 

provision of land for, 723 
rate, definition of, 785 

payable by reason of local Act, 78G 
recovery of, by legal process, 785 
refusal to pay, 785 
rates, 784 

recognition of, by State, 350 
removal from, for disturbance, GG4 
repair of, 732 

by parishioners, 482 
rights of parishioners in, 737 
rites and ceremonies, additional, 681 — 684 

effect of alteration of, 363 
meaning of, 675 

sacrilege committed by taking goods out of, 736 
• scot, 776 

secession from membership of a, 362 

site of, vesting of, in new parish, 726 

substitution of new for old, 721 

test as to whether building is or is not a, 715 

trust for building of, 773 

trustees’ appointment, status and functions of, 474 
church vested in, 726 
registration of, as a corporation, 794 
vested in trustees, 726 


and 
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ECCLESIASTICAL ^WC—continKed. 

church, voluntary association of individuals forming a, 362 
without a district, 562 
churching of women, 709 
churchwardt-n, admission of. 4G5 

allocation of seats by, 470, 738, 740 
alms, colleciion of. 472 
appointment of, 462 
books of church, custody of, 468 
burial, discretion of as to place of, 730 
choice of, 462, 464 

church and churchyard, maintenance and repair of, 468, 734 
goods, custody of, 468 

management of bv, 7.S0 
contract, liability of, on, 467, 734 
conviction of, effect of, 473 

corporation {quasi-) for holding property in succession, 466, 

i «"’t 

declaration by, 46.5 

disqualifications. 461 

dissenters when not eligible as, 461, 811 

to irregularities in service introduced by minister, 

■J<0, 6b;> 

duty of, in case of brawling etc., 470. 664 
election of, 462 

by select vestry, 462 
exemption from service as, 461 
functions of, 468 

issue of sequestration to, 621, 624 

jurisdiction over, 513 

legal proceedings by, 466 

liability of, on contracts and for misconduct, 467 

maintenance of order in church and churchyard, 469, 664 

mandamus to admit, 465 

marriage registeis, duties of. as to. 472 
misconduct, liability of, for, 467 
of ancient parish, 462 

church without district, 464 
new parish or di.strict, 464 
ornaments of church, custody of, 468, 737 
pew-renters, choice of. by, 464 
pew-rents, alteration of, by, 787 

collection and payment of, by, 788 
presentments by, 473 

provision for Holy Communion by, 690 

of fittings and decorations by, 735 

requisites for divine service, 471, 735 
qualification of, 460, 464 

recover)’ of visitation fees from, 465 

removal of, 473 

repair by, 468, 734 

residential qualification of, 460, 4t)4 

resignation of, 473 

Roman Catholic as, 807 

seating of parishioners, 470, 738, 740 

sequestrators as, 472, 621, 624 

service as, by deputy, 462 

status of, 465 

sue, how, 466 

sued, how, 465 

time of appointment of, 463 

vacancy, duties of, during a, 472 

vacation of office by, 473 

woman may be, 461 
churchwardens, 460—473 

accounts by, 473 

admission of, 465 

churchyard, acquisition of, 722, 723, 725 

alteration of, 540, 655, 734 
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BCCLKSI ASTICAL DAW — coiitiHUfd. 

churchyard, brawling in, 470. GiU 

consecration of. 730 
not essential, 719 
enlargements of, 723, 724 
fee of, is in abeyance, 730 
freehold of, vesting in rector, 720, 730 
licence for removal of body from, 732 
management of, 730 
rateability of, 741 

right of sepulture of inhabitants of parisli, 730 
rights of parishioucre in, 741 
trees in, 708 

Cistercians exempt from tithe, 744 
citation, issue of, 517 

to show cause against faculty, 544 
city of London, tithes in, 752 

civil power, formation of a church by direct act of, 3G1 

relation of, to Church, 358— 3G0 
rights, trial of. in ecclesiastical courts, 513 
suits in ecclesiastical courts, 515 
Clarendon, Constitutions of, 500 
class, patronage of a numerous class, 579 
clergy, 549 

advowsons, 5G4 
army chaplains, 647 
assistant curates, 638 
benefice, avoidance of, G27 
cession of, (>33 

charges on, authorised, 755 — 760 

forbidden, 615 
exchange of, 633 
mode of filling, 595 
nature and tenure of, 559 
patronage of, 559 
resignation of, 627 
sequestration of, 616 
beneficed clergy, 559 
benefices, union of, 605 
books, trade as to, 558 
certificate of conviction of, 524 
chapels with districts or chapelries attached, 562 
chaplains, 647 
collation, 602 

colonial and extraneous, 553 
curates, 637 

assistant, 638 
cure of souls, 609 
deacons, 552 
death, 627 

deed of rclin(]uishmeut, 558 
deprivation, 635 
disabilities of, 556 
distress, privilege from, 556 
ecclesiastical duties, 613 

offences, 653 
exchange of benefices, 632 
exemption from tolls, 556 
farming, restrictions on, 557 
House of Commons, incapacity to sit in, 557 
induction, 602 
institution, 601 

jury, exemption from service on, 656 

lecturers, 645 

licence, admission of, 602 

local government, disabilities as to, 557 

medieties, 563 

meeting of, without King’s licence, legality of, 441 
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ECCLESIASTICAL LA^\'^ — conthincd. 

clergy — cont i/t ued. 

ministers in charge, 637 

of chapels of case, 646 
proprietary chapels, 647 
mode of life, restrictions on, 5o7 
naval chaplains, 649 

obstruction of, in performance of duties 555 

orders, 549 

ordination, 549 

patronage of benefices, 565 

perpetual curacy, 562 

pluralities, 604, 605 

preachers, 645 

priests, 553 

privileges of, 555 

relinquishment of status, 558 

residence, 610 

resignation, 627 

schoolmasters etc. may be, 558 

se(|uestration of benefices, 616 

simony, 593 

status of, 535 

trading, restrictions on, as to, 557 
unbeneficed, 636 
union of benefices, 604 
vicarage, 561 

See aUo incumbent ; curate ; vicar. 

Clerg}' Discipline Act, 1892, appeal, 525 

assessors, 525 

certificate of conviction, 524 
crime, 523 

deposition from holy orders, 526 

immorality, 523 

offences within, 522 

procedure under, 522 

prosecution in consistor}' court, 524 

sentence, 525 

summary sentence, 526 

, . Lial of cases under, 506 

Clerical Subscription Act, 372 

clerk, brawling by, 521 

church, chapel or parish, trial of, before archdeacon’s court, 501 
pansh, 475 ’ 

suspension, 633 

trading by, 522 

vestry, 460 

See also clergy. 

close chapter, 424 

cloth for communion table, 471 

coadjutor bishop, to archbishop, 389 

bishop, 405 

collation of clergyman, 602 

to benefice by lapse, 587 

college, name for chapter in collegiate church, 424 
colleges of university, augmentations of benefices by, 727, 765 

dean cannot be head of, 420 
grant of land by, 723 
loans by, 756 

morning and evening prayer in, 658 

Nonconformists in. 812 

patronage of, 577 
Roman Catholics in, 805 
^ , title to orders fiom, 550 

collegiate chapters, patronage of, 578 

churches, complaint to visitor of, 531 
patronage of chapter of, 599 
vestments in, 420, 675 
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ofiioiatc in England, 554 

Colonial Bishoprics Fund, 4H4 ^ 

colonial clergy, 553 

colonies, bishop, choice of, by synod. 1114 

consecration of, 4Hi» 

bishopric, creation of. bv letters patent, 401 
Church of England in, 483 
Colonial Bisho|)rics Fund. 484 
creation by Crown of Ecclesiastical Courts in, 400 
Crown, constitution of a church bv, 487 
creation of bishoprics by. 487 

employees of State, provisions (ov religious ministration to. 483 

episcopal supervision in, 488 

governor as onlinary in. 488 

intercommunion with Church of England, 485, 404 

Lambeth quadrilateral, as basis of, 486 

letters patent, creation of bishoprics by, 491 

licence for consecration, 4S9. 498 

mandate for consecration of bishop, 480 

meaning of, 483 

ministei-s, supply of, 488, 497 

missionary churches, rocognitiou of, 487 

self-governing. Church in, 402 

societies for religious ministrations outside England, 484 
State endowment, withdrawal of. 401 
synods, powers of, 402, 494 
territorial title of bishop in, 489 
commandments, table of, 735 
commendain, benefice held Lq C33 
commissaries, 412 

commissary of arclideacon’s court, 438 

bishop, .505 

commission of inquiry as to performance of duties of incumbent, 613 

into expediency of union of benefices, C07 
on resignation of benefice, 629 
under Church Discipline Act, 1840. ..526 
review, 502 

Commissioners, Church Estates. 795 

Ecch siastical, tee Ecclesiastical Commissioners. 
Committee, Estates, 795 

common fuiul of Ecclesiastical Commissioners, 799 
application of, 801 
composition of, 783 
creation of, 799 

common law, ecclesiastical law is a part of the, 374 

of the Church of Rome. 376 
Common Prayer, Book of, »ee Book of Common Prayer, 
communicant three times In the year, parishioner must be, 481 
Communion, administration of, in piivate houses, 692 

offences as to, 657, 677 — 683 
to sick persons. 710 

deacon, cannot be administered by, 689 
depraving, penalties for, 692 
Holy, 689 
notice of, 680, 690 
number of communicants, 680, 692 
provision for, 677, 690 
service, ceremony of ablution at, 683 
Elements, the, 677 
elevation of the Elements, 679 
manual acts, 679 
minimum of persons, 680 
mixing the wine with water, 678 
notices during, 680, 690 
offertory at, 691 
position of the celebrant, 678 
posture of celebrant, 679 
repulsion from, 691 
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ECCLESIASTICAL LAW — continued. 

Communion service, reservation of the sacrament, C83 

use of lighted candles at, 681 
table, cross on, 668 

movable marble, 671 
second, 671 

wholly uncovered, 671 
commutation of tithes, 715 
composition real, 7-44 
compulsory church rate abolition, 785 
contirmatioM, 688 

alteration of Christian name at, 689 
god-parent at, 688 
of bishop, 398 
confirmatory faculty, 543 
conge d'dirc, appointment of bishop by, 396 

election of dean by, 418 

consecrated ground, conversion of, to secular purposes, 540, 731 
consecration, ceremony of, 729 

effect of, 730 
form of. 729 
how effected, 728 
of bishop, 397. 489. 497, 498 
church, 728 
churchyard. 7.S0 

ornaments and fittings not necessarily included in, 732 
petition to bishop for, 729 
sentence of, 728 
consistory courts, 505 — 508 
assessors to, 507 
commissary court, 505 
immorality.prosecutions for, 524 
meaning of, 505 
of London, 507 

consolidated chapelry, 444, 446 

constitution of Church of England. 370. See Church of England, constitution of. 

constitutions, legatme and provincial, 377 

Constitutions of Clarendon, 500 

consular churches, 483 

contempt of court, 532 

punishment for, 533 
sequestration for, 533 
continuity of Church of England, 359 
contract, liability of churchwarden on, 467 

contributing body of persons, church built or endowed by, patronage of, 569 
conveyance of land as site for church, 729 
conviction of clergyman, certificate of, 524 
Convocation, Act of Submission, 391 

citation of bishop. 392 

duties of archbishop with regard to, 385 

ecclesiastical provincial synods, distinguished from, 390 

houses of. 392 

Lower House of, 392 

mandate of archbishop, 391 

president of, 393 

privilege of clergy going to and returning from, 556 

members. 394 
proctors, election of, 392 
prolocutors, 393 

prorogation or dissolution of, 395 
royal letters of business, 393 
summoning of, 391 . 

taxation by clergy, disconticnance of, 393 
Upper House of, 392 
coparceners, patronage of, 571 
cope, use of the, 402 

when a proper vestment, 674 
corn, average price of, as basis of tithe rentcharge, 746 
rent (local), convemion of, into tithe rentcharge, 752 
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ECCLEbI AsriCAL LAW — coutlfiucd. 
com rents, 745 

Cornwall, Duchy of, patronage in right of, 571, Tuy', 

grants of land by, 723 

coronation oath, 381 

service, 387, 88S 

corporation aggregate, a dwin and chapter is a, 423 

church trustees arc a, 474 

as a, 7P3 

diocesan associations, 802 
ecclesiasticiil, as owners of property, 7i)2 
Ecclesiastical Commissioners as a, 801 
grant of lanvl for church etc. by, 725 
lay, 801 
lejises by, 794 

minister and churchwardens in city of Lomlon as a, 794 
patronage of churches built or endowed by, 5GU 
((im.si‘)y churchwardens arc, 465 
sole, archbishop is a, 388 
bishop is a, 404 
canon is a, 427 
incumbent is a, 5G3 
vicar-choral is a, 434 
cofpua juris cauoniciy 378 
corrupt exchange, 633 

oidinatioQ, deprivation by reason of, 635 
corse presents, 779 
costs of application for faculty, 547 

proceedings in Ecclesiastical Courts, 519 
councils of the Anglican Communion, 485 

Church, 391 

county court (old) as ecclesiastical authority, 499 

jurisdiction as to tithe rontcharge, 748, 749 
court of arch<leacou, 438 

Court of Augmentation and Revenues of the King’s Crown, 374 
First Ifiuits and Tenths, as to, 374 
courts, Christian, 500 

creation of, by Crown, in colonies, 490 
Courts, Ecclesiastical, 499 
act on petition, 518 
advocates, 502 
appeal from archbishop, 510 

interlocutory decisions, 519 
on question of law, 525 
to Privy Council, 611, 529, 531, 547 
provincial court, 511, 629, 547 
appeals to Rome, 600 
appearance in, 515 

archbishops’ court for trial of bishops and heretics, 510 
archidiaconal courts, 501 
articles, 617 

assessors to determine question of fact, 625 
barristers can practise in, 504 
Benefices Act, 1898, court under, 512 
brawling by clerk, 621 
canon law, breach of, 621 
censures, 510, 534, 539 
certificate of correction, 624 
Chancery Court of Yorl^ 509 
Church Discipline Act, 1840, procedure under, 526 
trial of cases under, 506 
citation, issue of, 517, 544 
civil rights, trial of, 513 
suits in, 515 

Clergy Discipline Act, 1892, procedure under, 522 

trial of cases under, 506 
College of Doctors of Law, 603 
commissary, 505 

court, 605 
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ECCLESIASTICAL LAW — continued. 

Courts. Ecclesiastical — continued. 
commission of review, 502 
coiuluct of suits, 517 
consistory courts, 505 
Constitutions of Clarendon, 500 
contempt of court, 582 
costs of proceedings in, 519, 547, 548 
county court, 499 
Court of Arches, 509 

Delegates, 501 
Faculties, 510 
High Commission, 502 
court under the Benefices Act, 1898... 512 
courts after the Conquest, 500 
in pre-Norman times, 499 
crime, procedure in case of, 523 
criminal suits in, 515 

declaration of, capacity to hold preferment, 537 

decrees, enforcement of, 531, 548 

deposition, 539 

deprivation, 535, 537, 539 

diocesan courts, 505 

disobedience to flecree, 533 

Doctors’ Commons bar, 503 

doctrinal offences, 521, 053 

enforcement of sentences, decrees and orders, 531. 548 
evidence in, 518 

excommunication, 532, 539 

faculty cases, 540 

High Commission Court, 502 

hundred court, 499 

immorality, procedure in case of, 523 

^ ublic Wors. hip Regulation Act, 1874.. .534 

jurisdiction of, 512 

lay persons, jurisdiction over, 513 
letters of request, 508 
libels, 517 
litis contextatio^ 518 

motion for promotion of office of judge, 51G 
offences triable in, 512, 653 
orders as to procedure in, 519 
enforcement of, 531, 548 
origin and history, 499 

penalties under Pluralities Act, 1838. ..540 
pleadings, 517 

practice in, 515—549 
censures, 534 
civil suits, 517 
conduct of suits, 517 
contempt, .532 
criminal suits, 516 

declaration of incapacity to hold preferment, 537 

decrees, enforcement of, 531 

deposition, 539 

deprivation, 535 

disobedience to decree, 533 

enforcement of sentences, decrees and orders, 531 

excommunication, 532, 539 

faculty cases, 540 

general procedure, 515 

inhibition under Public Worship Regulation Act, 1874. ..534 
ordei-s, enforcement of, 531 

penalties under Pluralities Act, 1838.. ..540 
procedure in respect of ecclesiastical offences, 620 
under Church Discipline Act, 1840... 526 

1, V,. ,.r Clergy Discipline Act, 1892.. .522 
1 ubhe \\orship Regulation Act, 1874.. .529 
punishments, 534 
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ECCLESIASTICAL LAW — coutimioil , 

Courts, Ecclesiastical — continued. 
jiracticc \\\— continued. 

sentences, enforcement of, oSl 
sequestration, 533 
suspension. 535 
present constitution of, 505 

proceilure in respect of coclcsiastical offences, 520 
provincial courts, 508 

Public Worship Uegulation Act, 1874. procedure under 5 ->n 

punishments, 534 

rejoinders, 518 

responsive allegations, 518 

Rome, appeals to, 500 

rules anti orders, 510 

sentences, enforcement of, 531 

separation of, from civil courts. .500 

sequestration, 533 

Simon}’, 522 

Society of Advocates, 503 
solicitors can practise in, 504 
suspension, 533 

procedure in case of, 535 
trading by clerk, 522 

transference of certain powers to Court of Probate and Divorce Court, 50 :, 
writ of prohibition to, 513 
credence table, an ornament, G6S 

when lawfully placed in church, 672 
creeds, as bond of union of church, 3(>3 
cremated ashes, interment in church of. 541 
cremation, burial service in case of, 71 1 
fees upon, 777 

criminal suits in Ecclesiastical Courts, 515 
cross, making sign of, in baptism, 685 

unauthorised place in service, 684 
crosses, when legal ornaments, 668 
Crown appoints archbishops, 384 

bishops, 306 
chaplain of, 652 

colony, creation of church in, 361. 487 
constitution of a church by, 487 
creation of bishoprics in colonies by, 487 

Ecclesiastical Courts in colonics by, 400 
lapse to, 590 
patronage, 383, 574 
powers of, 382 
presentation by, 596 

right of, to present by reason of simony, 593 
supremacy of, 380 
visitor of archbishop, 382 

royal peculiars, 411 

crucifixes, 668 
curacy, duration of, 644 

sale of, is simony, 639 
curate, admission to office of, 638 

agreement of, as to stipend, 639 
ancient meaning of, 442 
appointment of, 627 

as minister in charge, 637 
sequestrator, 639 
during sequestration, 626 

vacancy of benefice, 644 

incumbent being resident and performing duties, 640 
on inadequate performance of duties of benefice, 642 
negligence of incumbent, 614 
sequestration of benefice, 643 
where incumbent a lunatic, 643 

is Don-rcsident, 640 

assistant, 638 
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ecclesiastical la W' — continued. 
curate, descriptions of, f)3G, 637 

during setiuestration, appointment of, 620 

fn ^char^e^'ln?^ delivery of house of residence to, by sequestration, 623 

of a parish, 638 
Peel district, 637 
licence of, 638 
record of, 645 
requisites of, 645 
revocation of, 641 
notice by, 644 
to. 644 

obedience of, to incumbent, 640 
perpetual. 562 
residence of. 641 

stipend of, sequestration for non-payment of, 623 
two, when required, 641 
cure of souls, 609 

during vacancy, 635 
curtain behind altar, 671 
customary select vestry, 458 
daily service at sea, 483 

law as to, 658 

deacon. Holy Communion cannot be administered by. 680 
marriage by, 376 
deacons, age of, 550 

declaration by. 551 
examination of, 550 
functions of, 552 
letters dimissory, 551 

testimonial, of, 550 
ordination of, 549 
dead, prayers for, 672 
protection of, 731 

dean and chapter, possessions of, division of 425 
benefice capable of being held by 634 

bishop acting as, 417 

leases by, 760 

of chapter, appointment of, 417 
benefices of, 419 
income of, 418 
installation of, 419 
lunacy of, 422 
preach, duty to, 419 
precedence of, 421 
qualifications of, 417 
residence of, 419 
resignation of, 421 
style of, 421 

_ ^ , vestments of, 420 

Dean of the Arches, 509 
dean, patronage of, 579 
deans, honorary, 416 
of chapters, 416 
peculiars, 416 
the new foundation, 418 
old foundation, 418 
provincial, 416 

rural, 440. See aUo rural deans, 
ueatn, avoidance of benefice by, 627 
debt^ sequestration for, 617 

deceased wife’s sister, marriage with. 694 
decima, 779 o . « 

declaration against simony, 594 

3 aie3,1or ‘°Sether,,C34 

faith by dissenting minister, 813 
pension, 630 
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ECCLESIASTICAL hWV —cont inucd. 
declaration of stipendiary curate, 
de contiiinacfi capirndo, writ of, 532 
decorations of the church, GG7 
decrees, enforcement of, 631 
decretales cxtracagaiitvs, 378 

communes^ 378 

decretals of Boniface VIII., 378 

Clement V., 378 
Gregop' IX., 378 
Becretinn Magistri Gratiani, 378 
dedication. 721) 
deed of relinquishment, 568 
de excommunicato capiendo, writ, .532 
defamation in bishop s charge, 403 
definition of, 3.54 
archdeacon, 437 
army chaplain, 483 
banns, GUS 
benefice, 559, 769 
bishop, 39G 
canon, 42G 
Catholic Church, 370 
ceremony, 675 
chancellor, 412 
chapel, 788 
chaplain. 647 
Church of England, 3G0 
church rate, 785 
colonies, 483 
composition real, 744 
curate, 5G0 
dilapidations, 767 
ecclesiastical corporation, 792 

property, 713 
purposes, 448, 785 

first fruits, or annates, 779 

glebe, 753 
heresy, 653 
holy matrimony, 692 
incumbent, 451 
lecturer or preacher, 645 
manse, 754 
minister, 560 
modu.t decimundi, 744 
monition, 534 
open prayer, 789 
ornaments, 667 
parish, 442, 717 
parishioner, 480 
parochia, 714 
parson, 560 
pax-sonage, 753 
house, 753 

perpetual curacy, 562 
pew, 737 
rectory, 560 
rite, 675 

sequestration, 616 
simony, 593 
spiritual purposes, 448 
spoliation, 621 
tenths or decimes, 779 
tithes, 742 
vicarage, 561 

visible Church of Christ, 370 
visitation, 409 

degrees, conferring of, by Archbishop of Canterbury, 38 
tabic of prohibited, 472 
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Delegates, Court of, 501 
(lenoLuination, meaning of, 35 j» 
deposition, 539 

from holy orders, 520 
depraving of the Prayer Book, 054 
deprivation, 535—539 

avoidance of benefice by, 635 
by reason of corrupt ordination, 035 

failure to read publicly Thirty-Nine Articles. 030 
simony, 035 
for doctrinal offence, 521 
immoralit}’, 537 
obedience to order, 537 
offences other than against morality, 538 
refusal to use Book of Common Prayer, 530 
in case of inhibition, 530 


sequestration, 530 
unlawful trading, 537 
of bishop, 407 
sentence of, 537 
deputy chancellor, 415 
devise for spiritual purposes, 773 
dilapidations, 767 


agreement to e.vchangc livings without payment for. 709 
inspection of, 709 
loans for, 759 

sequestration for non-payment of, 024 
surveyor of, 709 
surveyor’s report, 770 
objections to, 770 
dimissory, letters, 551 
diocesan associations, 802 
courts, 505 

diocese, arch-presbyter of the. 421 
boundaries of, 395 

cathedral is parish church of whole. 442 
chancellor of, 412, 500 
definition of, 395 
sub-divisions of, 395 
transference of portions of, 395 
Welsh, services in, 013 
dioceses of province of Canterbury, 384 

York, 384 

prc-Reformation, 384 
Discipline Acts, trial of cases under, 500 
discipline, enforcement of, 360 

V .... clergy, enforcement of, 512 

disestablishment of Church of Ireland, 361, 373 
disobedience, deprivation for, 537 

to tlecree of Ecclesiastical Court, 533 
. faculty, 548 

disorder in church or churchyard, 470, 663 
dispensation to hold more than one benefice, 604 
dissenters, 81 1—822. See Nonconformists, 
mssolution of union of benefices, 008 
distress for tithe rent*charge, 749 

^evy of, by sequestrator, 625 
district chapelry. 444, 447, 449 
chapels, 447 

District Church Tithe Act, 727, 752 
district parish, 444,445 

parishes, 445—449 
districts, ecclesiastical, 443 
disturbance in church, 469, 603 
ilisunion of parishes, 008 
divine service, 657 
division into parishes, 716 
divorced persons, marriage of. 694 
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Doctors’ Commons bar, r>0:i 
Doctors of Law, College of, 5();i 
doctrinal offences, punishment for, 521 
<loctrine, alteration of, effect of upon Church, :h)3 
donative Churcli, r>Gt 

dower, right of patronage by reason of, 57:1 
drunkenness a cause of ileprivation, 522, 52:i 
Duchy of Cornwall, patronage in right t.f, 571, r)7G 
Lancaster, patronage in right of, 571, 57G 
Durham University freed from tests, S05, .S12 
duplex querela^ suit of, 588 

casement of light and air, grant of, by faculty, 5t:> 
right to pew merely an, 738 
easements, creation of, by incumbent, 7*53 
Easter, churchwaidens ciiosen at, 4(13 
offerings, 775 

Ecclesiastical Commissioners, 71)1 — SOI 

a<lministrativc functions and powers of, 71ii5 
appointment of, 795, 79*5 
audit of accounts of, 801 
augmentation of endowment by, 774 
Church Building Acts, powers under, 444 — 4 48, 723 — 72S 
Church Estates Commissioners, 795 
reports of, 797 
common fund of, 783, 799 
constitution of, 794 
Estates Committee, 795 
duties of, 797 

evidence, power to take, 797 
exchange of lan<ls, powers as to, 7*13, 7*14 
instruments under common seal of, 799 
lands, power of, to hold, 801 
leases, powers as to, 702 — 764 
loans, powers as to, 757, 758 
meetings of, 796 

new parishes, powers as to, 447 — 450 

Order in Council ratifying scheme by, 798 

payment to, power to enforce, 800 

pew rents fixed by, 786 

quorum, 796 

report (annual) of, 797 

sale of land, powers as to, 763, 7*14 

schemes by, 798 

tenure of office of, 796 

transference of pow'crs of Church Building Commissioners to, 801 
treasurers of, 796 

Ecclesiastical Court, criminous clerks, trial of, by, 504 

Courts in colonies, creation by Crown, 490 

Judicial Committee of the Privy Council, 511 
jurisdiction of, 504 

See Courts, Ecclesiastical. 

Ecclesiastical Dilapidations Acts, 768—772 
ecclesiastical law, scope of, 355 — 371 
Ecclesiastical Leases Acts, 761, 762 
Ecclesiastical Leasing Acts, 762 — 7C4 
ecclesiastical offences, 653 

persons as owners of property, 792 
property. See property, ecclesiastical. 

purposes, definition of, 785 

spiritual purposes distinguished from, 448 

elective church, 664 

elevation of the Elements, illegality of, 679 
Ember weeks, 650 
emblements, 627 

incumbent resigning not cntitlctl to, 632 . ♦ icq 

employees of State, provision for religious ministrations to, 483 

endowed schools, chaplains of, 651 . :..i. tou 

endowment, apportionment of, on formation of distinct and separate pa , - 
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endowment, augmentation of, by private benefaction. 774 

by Ecclesiastical Commissioners, 727, 774 
lay patron, 727 
tithe owner, 727 

^ of ease by charge on benefice, GIG 

endowments, augmentation of. 722—727, 752, 774, 781, 783 

construction of tru.sts relating to, 3GG, 3Gi 
I)hraseology of deed creating. 36i» 
engagement for resignation of benefice, 628 
enthronement of archbishop, 38G 
episcopal ring, illegality of, 402 

supervision in colonies, 488 
“established,” meaning of word, 364 

Estates Committee of Ecclesiastical Commissioners, 705 
duties of, 797 ’ 

Eton, advowsons held by, .578 

Roman Catholics may not hold office in, 805 

Eucharist, celebration of the. See communion service 
evening prayer, 657 • 

evidence in Ecclesiastical Court, .518 
examination before ordination, 550 
exchange, avoidance of benefice by G32 
corrupt, 633 * ’ 

of advowsons. 584 
Exchequer of the Jew’s, 825 
excommunication, 539 

exhumation of human remains, 542 
exorcisms, 657 


extension of church, churchyard, or chapel. 734 
extraordinary tithe rentcharge. 751 
extra-parochial areas, 443 

€ u- patronage in. 571 

faculties, .->40—549 

Faculties, Court of, 510 

faculty, ancient lights, interference with 543 
ajipeahs, 547 


nells, erection of, 547 

church, rebuilding or pulling down of. 542 

citation to persons interested 544 

confirmatory, 543 

costs of application for, 547 

cremated ashes, interment in church of. 511 

disobedience, 548 


easement of light and air, 543 

enforcement of, 548 

fees for. 548 

glebe buildings, 544 

grant of, .546 

liuman remains, removal of, 542 
injunction, 548 


interment, exclusive right of 542 
meaning of, 510 
monition, after, 643 
monuments, erection of, 541 
not necessary in cathedral additions etc., .-,40 
object likely to produce trouble, 545 
opposition to, 545 

pathway, private, 542 
petition for, 544 


pew, 740 

appropriation of, 542 
procedure to obtain, 544 
remains, exhumation of, 542 

removal of illegal furniture or ornaments. 545 
repairs, 543 

rev^ation of, 549 

subject to reservation, 547 

tablets, erection of, 541 
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faculty, tombstones, erection of, .511 
vaults, construction of, 541 
vestry, consent of, 544 

vicar, consent of, when necessary to grant of. 54i'» 
farming, restrictions on clergyman as to, 557 
fees at visitation, 411 
corse presents, 779 
extortionate, taking of, G5G 
for burial, 712 

of non-parishioner, 777 

certificate of dissenting minister having made a declaration of faith, 813 
churching, 709 
faculties, 549 
induction, 603 

institution, collation and licence, 602 
monuments, 777 
ordination, 531 
publication of banns, 707 
searches, 779 

for Order in Council ratifying scheme by Ecclesiastical Commissioners, 
779 

etc. in register of baptisms, 687 
in Peel districts, 778 
mortuaries, 779 
of chancellor, 416 

ecclesiastical judges and registrars. 519 
new districts, 778 
parish clerk, 476 
sexton, 478 
on cremation, 777 

depositing certificate of registration of dissenting place of worship, 817 
installation of a canon, 428 

dean of chapter, 419 

licence to hold more than one benefice, 604 
marriage, 707 

searches in marriage register, 707 
payable at archidiaconal visitation, 440 
by bishop, 400 

honorary canon, 434 
on collation to minor canonry, 435 
surplice, 776 
table of. 776 
first fruits, 400, 779 
fittings of church, 735 

fixtures, grants from Queen Anne’s Bounty for, (82 
flowers, vases of, on holy table, 671 
font, provision of, 471 

foreign countries. Church of England in, 497 
forfeiture for failure to read Articles, 603 
to Crown for simony, 593 
formation of churches, 361 
foundation of church, 720 
free chapel, meaning of, 789 

freehold, lay parish clerk of ancient parish has a, 4(0 
of church and churchyaitl, 730 

vested in incumbent, 468 
sexton in ancient parish has a, 478 
free seats, 786 

furniture, illegal, removal of, by faculty, 545 

gaol chaplain, 650 

gates, chancel screen, 670 

general chapter, 424 

gifts for spiritual purpose, 773 

to church under Roman law, 357 
churches, 722 
religious orders, 810 
glebe buildings, faculty for, 544 

compensation to tenant of, 759 
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glebe, cultivation of, 7o4 
definition of, 753 
included in manse, 754 

land of, investment of proceeds of sale of, 7CG 
lands of, sale of, 7fi4 
mortgage for expenditure on, 755 
gloves, illegality of, 402 
gO(l-parents, 085 

goods in church, sacrilege to take, 730 
gospel, singing of sentences before and after, 077 
grants from Queen Anne’s Bounty. 781 
guardian of the spiritualities, 380, 300 
heresy, 053 

deprivation for, 538 

heretics, archbishop’s court for trial of, 510 
High Commission Court, 502 

,, , ^ for Ecclesiastical Causes, as to, 374 

Holy Communion, 089. Sefi Communion, 
holy matrimony, matrimony. 

I* holy orders,” episcopal ordination implied in, 550 • 
homage by bishop, 309 
honorary canons, 433 


deans, 410 

hospital, as an ecclesiastical corporation, 794 
chaplain of, 651 

House of Commons, incapacity of clergyman to sit in, 550 

right of Nonconformist to sit in, 81 1 

TT ^ r , . . Roman Catholic to sit in, 805 

House of Lords, right of bishop to sit in, 403 

Nonconformist to sit in, 811 

. r . , Roman Catholic to sit in, 804 

house of residence, 610, 753 

dilapidations, 767 

enforcement of delivery of possession of, to curate, 023 
fixtures, grants from Queen Anne’s Bounty for, 782 
grant of land for, by corporations, limited owners etc., 725 

public bodies, 723, 755 

insurance of, 772 


mortgage, default in payment of, 622 

for expenditure on, 755 — 760 
occupation of, by widow, 627 
purchase of, 754 
provision of land for, 723 

new, by sale of old, 754 
residence of curate in, 641 

hnm.r, • surplus pew rents for purchase of, 788 

humanremains, removal of, 542, 731 

hundred court as ecclesiastical authority, 499 
hymns, interpolation of, at service, 659 
Illegal agreements for resignation of benefice, 628 

? ornaments, removal of, by faculty, 545 

images, legality of, 068 

immorality, deprivation for, 537 

procedure against clerk in case of, 523 

prosecution for, in Consistory Court. 524 
impropriation, meaning of, 717 

impropriators recognised as lay rectors, 802 
improvements by incumbent, 764 
incapacity to hold preferment, 537 
incense, use of, 682 


income of bishop, 406 
canon, 431 
dean of chapter, 418 
tax, Easter offeiings are subject to, 775 
yi commendam, holding benefice, 633 

incumbent, appointment of curate on negligence of, 614 

bankruptcy of, sequestration on, 620 
charges by, 615 
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incumbent, commission of inquiry as to performance of duties of. 013 

consent of, to erection of chapel. OnO 

control of money collocted in cliurcli. 001 

creation of ea.sements by, 703 

<lcrivation of name, 010 

dilapidations by, 708 

duties of, iniule<|U!ite poiformaucc of, 013 

Easter otfcnnps to, 7.*ir> 

ecclesiastical duties of, 013 

election of, by parishioners, J.>0 

endowment of chapel by, 727 

estate of an, is a fee simple qualified, 7.'» 1 

freehold of church vestetl in. 40S 

improvements by, 701 

inhibition of, for negligence, 014 

leases by, 701 

lunatic, resignation f*f, 030 
mines, opening b^q 7‘>4 
monition to reside on benefice, 012 
mortgages by, 755 

iion-rcsidcnce of, sequestration for, 022 
obedience of curate to, 040 
of parish, 451 
patronage of. 570 
pension of, 030 

retired, scheme for, 783 
performance of divine service by, 001 

without leave of, C02 
position of, <luring sc<iucstiation, 020 
questions as to residence and service of, 612 
residence of, 010 

resident and keeping a curate, duties of, G02 
retired, scheme for pension of, 783 
retiring, charge for pension of, 010 
right to officiate, 010 
sale of glebe lands by, 70 4 
sequestration in cases of default of, 022 
stipend, augmentation of, by pew rents, 787 
of, payment of, out of pew rents, 788 
timber, cutting by, 754 

uncoDsccrated place, holding of service in, 002 
vote of, at vestry meeting, 455 
waste by, 708 
India, bishops in, 405 

Church of England in, 405 
induction of archdeacon, 437 

clergyman, 602 
infant, presentation by, 573 

infirmity, resignation with a pension on account of, 620 
inhabitants, patronage in hands of, 570 
inhibition, deprivation in case of, 536 

of incumbent for negligence, 614 

inferior officers during visitation, 41 1 ^ 

pending proceetlings under Church Discipline Act, 184... .■)-8 
under Public Worship Regulation Act, 1874. ..534 
injunction to restrain alteration without a faculty, 548 

presentation, 586 
installation of bishop, 300 

canon, 428 
dean of chapter, 410 
institution, chaplain of, 651 

of clergyman, 601 

insurance of ecclesiastical property, 772 
interment in church of creniale<l ashes, 541 
investment of proceeds of sale of glebe lands, 766 
Japan, Holy Catholic Church of, 499 
Jew, Crown patronage held by, 576 
Jews, 824 — 820 
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Board of Deputies, 828 
churcli patronage by, 829 

concessions as to proceedings in court to 8'^8 
dissenters, are, 825 

disturbance of synagogue, 827 
Sections on Saturdays, privileges as to. 

Exchequer of the, 82.j 
legal status of, 824 

London Conmiittee of Deputies of British, 828 

ra.yriage according to usage of, recognition of 8‘^9 
minister, status of, 827 

tenure of office of, 827 
oath of, 829 

Pentateuch, sworn on the, 828 

Statutum Judasismo,” or “de la Jeuerie,” 825 
bunday labour, 829 

synagogue, disturbance of, 827 

registration of, 827 
secretary of, powers of, 827 
lolcration Act, 1688, did not extend to, 826 
West London Congiegation of British, 828 
ye!<iba, bequest for maintenance of, 826 
joint tenants, patronage of, 571 

judge, motion for promotion of office of. 516 
Judicial Committee of the Privy Council 511 
powei-s of, 383 

judicial duties of archbishop, 386 

jury, exemption of clergy from service on, 556 

ju> liturgicum, G59 
}ns2}atronatuJt,t>HS 
key of church, custody of, 469 
King as supreme Ordinary, 382 
supremacy of, 380 
King’s chaplain, 652 
Lambeth Conference, 485 
degrees, 387 
quadrilateral, 486 

in right of, 574, 576 

land for sites of churches and churchyards, 721 

in mty of London, churchwardens can buy and hold, as a corporation, 466^ 

tax, loans for redemption of, 760 
lapse, collation to benefice by, 587 
of patronage, 590 

1 Pigmentation notwithstanding, 692 

patron, endowment by, 727 
reader, 480 
rector, 717 
vicars, 435 
lease of benefice, 615 
leases, agricultural, 761 
building, 762 
by corporations, 794 

dean and chapter, 760 
mining, 764 

of church property, 761 
lecturere, 645 

legality of ecclesiastical practices, tests of, 666 

legatine constitutions, 377 

lesson, omission of words from, 661 

lessons, table of, 653 

letters dimissory, 551 

“ Letters of Business,” 393 

letters of orders, 652 
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letters of request, when issuo<l, 508 

patent, appointment of bishop by, 31)0 

creation of colonial episcopal secs by, lOl 
testimonial, 550 

libel, sermons and the law of, 550 
libels, 517 

liberty of religious worship, Acts providing for, 308 
licence, admission of clorgyinau by, 602 
for non-residence, 610 

removal of Ixxly from churchyanl, 732 
of assisbint curate, 638 

chapel for publication of banns etc., 607 
chaplain of gaol, 650 

workhouse, 651 
to Missions to Seamen, 651 
curate, revoc;ition of, 641 
lecturer or prcjicher, (i45 
marriage, 701 

minister of chapel of ease, 640 

proprietary chapel, 017 

to colonial ami foreign cleigy to ofliciate in England, 554 
hold more than one benetice, 604 
member of religious order, 807 

otliciate elsewhere than in a consecrated building, 609 
preach where no salary is attached, 636 
reside in house other than house of residence, 01 1 
light scot, 776 
lights, 681, 682 
limitation for tithe, 744, 745 

rcntcharge, 748 
of action, 748 

time for recovery of right of patronage, 589 
Litany, use of, 658, 659 
litigious church, 586 
litis contestatio, 518 

loans for building parsonage, 755 — 758, 788 

compensation paid to tenant of glebe, 759 
dilapidations, 759, 782 
expenses of commutation of tithe, 700 
improvement of laud, 759 

parsonage or buildings of benefice, 755 — 759, 782 
purchase of parsonage or land, 755 — 757, 788 
redemption of land tax, 700 
repair of chancel, 755 
churches, 734 

sanctioned by Governors of Queen Anne's Bounty, 755 
lociis in choro, 437 
London, Consistory Court of, 507 
tithes in, 752 

Lord Chancellor, patronage of, 575 
lunacy of dean or canon, 422 
lunatic, presentation where patron is a, 573 
Juandatc for consecration of colonial bishop, 489 

induction, 603 

manors, boundaries of ancient parish determined by those of, 443, 715 
manual acts at communion service, 679 
marriage, affidavit before grant of licence, 702 
at sea, 483 

banns, publication of, 698 

body of church, should take place in, 705 

by deacon, 376, 704 

person pretending to holy orders, 704 
canonical hours of, 704 
certificates of, 705 
essentials to, 705 
Jewish, recognition of, 827 
lawful methods of celebration of, 693 
• licence, affidavit before grant of, 702 
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marriage, licence, caveat against grant of, 702 
licences, 701 

Nonconformists’, 368, 818 
of jjcrsons aiieady married to one another, 
divorced for adultery, 604 
under twenty-one years, 693 
Quakers, 828 
place of, 694 
refusal to celebrate, 657 
solemnise, 694 
registrar's certificate of, 703 
registration of, 705 
Koman Catholics’, 809 
solemnisation of, 704 
validity of. 708 
vestry, in, 705 


iiu ufcuasea 




witnesses to, 705 
See also banns. 

married woman, presentation by, 573 
Master of tlie Faculties, 510 
matrimony, holy, 692 

certificates of marriage. 705 
fees, 707 



marriage licences, 701 
place of banns and marriage, 694 
registrar's certificate, 703 
registration of marriage, 705 
riglit of marriage, 692 
solemnisation of marriage 704 
validity of marriage, 708 
Sec also marriage, 
medicties, 663 


meeting of clergy without King's licence, legality of, 411 
places of dis.senter.s, 817 

Inemernf '"hat constitutes, 371 

meiger of tithe rentcharge. 751 

Methodist Church ("United), constitution of, 822 

metropolitan, meaning of term, 387 

military station as an extra-parochial district, 443 

mines, opening by incumbent, 754 

mining leases, 764 

minister, definition of, 560 

of chapels of ease, 646 
proprietary chapel, 647 

minkfnrc c clergy ; curate; incumbent; rectoi 

ministers, supply of, in colonies, 487 

^ . foreign parts, 497, 498 

minor canons, 434 


appointment of, 434 
income of, 435 
minors, marriage of, 693 
missionary church, recognition of, 487 
mission room, 790 

mitre, illegality of, 402, 675 
mixed clialice, 678 
tiihes, 743 

modii3 dec'unaTidi^ 744 
monasteries, dissolution of, 801 

nghisof, 716 

monition, civil suit m«y commence by, 517 
decree may contain, 531 
definition of, 534 

definitive sentence accompanied by, 529 
enforcing obedience to, 534, 536, 537 
faculty, when necessary after, 543 
issue and service of, before sequestration, 
preceding sequestration, 621 


623 
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monition to reside on benefice, fil2 

under Church Discipline Act, 1840..,r)2U 
monuments, alteration of faculty for, Ml 

fees for, 777 
inscriptions on, 672, 777 
morality, offences against, .>22 
morning prayer, 657 

mortgage for providing house of residence, sequestration on default as to, 622 
of advowson, 573 

benefice, 615, 755 — 759 
See also loans, 
pew rents, 615, 788 
mortgages by incumbent, 755 
Mortmain Acts, provisions of, 721 

mortmain restrictions, Ecclesijistical Commissioners, how far affected bv, 8ul 
mortuaries, 779 

motion for promotion of ofiicc of jmlgc, 516 

municipal boroughs, mayor, alderman or councillor in, clergyman cannot be, 557 
patronage, 577 
music in church, 479, 677 
name, alteration of, at confirmation, 689 
(surname), right to change, 699 
national church, meaning of, 360 
naval chaplains, 649 
nave, repair of, 732 
navy, services in, 483 
new district church, repair of, 733 
parish, beadle in, 479 

churchwarden of. 404 
parish clerk in, 476 
parishioners of, 481 
vesting of site for church in, 726 
parishes, constitution of, 443 
fees of, 778 
patronage of, 568 
vestry meetings in. 457 
next presentation, purchase of, 593 
nomination preceding presentation, 595 
Nonconformists, 811—822 

churchwardens, when not eligible as, 461, 462, 811 
declaration of faith by minister, 813 
disturbance of worship of, 817 
Jews, 822 

liberty of worship, 368 
locked doors, worship with, 817 
meeting places, registration of, 369, 817 
minister, appointment of, 814 
dismissal of. 816 
qualifications of, 815 
tenure of office of, 815 

residence of, 816 
trustees for appointment of, 814 
ministers, exemptions of. 813 
privileges of, 813 
riglits of. 813 
property of, 369, 819 
Quakers, 828 

registration of meeting places, 369, 817 

schism, effect of, on Church property, 363, 820 

schools, offices in, not open to, 812 

site for place of worship, provision for, 822 

tests, abolition of, 812 

Toleration Act, 367, 369, 811 

trustees, vesting of property in, 369, 821 

Unitarians, 824 

universities, offices in, not open to, 812 
Nonconformists Relief Act, 812 
non-residence, penalties for, 610 
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non-residence, sequestration for, 622 

suspension, 613 

non-residents, promotion of suit by, 6i)7 
north side of holy table, 678 
notice of banns, 698 

buiial without use of burial office, 710 
Holy Communion, 690 

intention to apply to Board of Agriculture for approval of sale, 765 
notices during communion service, 690 

divine service, 680 
service, 660 

oath at coronation, 381 
by atheist, 829 
Vnitarians, 829 

oaths of clergv'man before institution, collation, 551, 601, 602 
due obedience to archbishop, 386, 489, 498 
Jews, 829 

taken by bishop, 397, 489, 498 
to be taken before ordination, 551 

by Nonconformists, 811 
Roman Catholics, 804 
offences, ecclesiastical, 653—657 

alterations without faculty, 513, 540, 654, 665 

articles, maintenance of doctrine contrary to, 654 

banns of marriage, wrongful publication of, 656 

blasphemy, 653 

brawling, 521, 633 

depraving the prayer book, 654 

entrance to church, prevention of, 656, 817 

extortionate fees, 656 

fabric, in respect of, .540, 654, 667 

fasts, unauthorised, 657 

heresy, 653 

marriage, celebration of, without banns or licence, 656, 693, 703 
neglect of duties, 657 
non-residence, 610, 657, 671 

officiating in parish without consent of incumbent etc., 6.56 

ordination, assumption of power of, 656 

ornaments, in respect of, 529, 545, 655 

preaching in place of public worship without licence, 656 

unconsecrated building without licence, 656 
repair, failure to, 513, 657 
ritual, in respect of, 529, 655, 665 
unauthorised prophecies or exorcisms, 657 
unlawful trading, 522, 537, 557, 621 
visitation, non-attendance at, 657 
wearing graduate’s hood without title, 657 
offering at churching, 709 
days, 779 

offerings, Easter, 775 

mortuaries, 779 

offertory at communion service, 472, 691 
office of judge, promotion of, 516 
“official” of archdeacon’s court, 438 
official principal, 412 
officiating, right of incumbent of, 609 
open prayer, definition of, 789 
orchards, tithes on, 746 

orders as to procediue of Ecclesiastical Courts, 519 

in council ratifying schemes by Ecclesiastical Commissionei^, 798 
letters of, 552 
of deacons, 552 
priests, 553 
the ministry, 549 
ordinary, King as supreme, 382 

meaning of, 396, 606. See aUo bishop ; chancellor 
ordination, corrupt, deprivation by reason of, 635 
declaration and oaths before, 561 
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ordination, examination before, 5r»o 
fees for, r>ol 
letters dimissor}', 551 
of orders, 552 
of a bastard, 551 

colonial and extraneous clerjr), 553, 551 
penalties for corrupt, 551 
si qnis, 550 

time and place for, 550 

title for, in case of colonial etc. clergv. 554 
titles to, 550 
organists, 470 

ornaments, illegal, removal of, by faculty, 545 

meaning of, 067 
of church, custody of, 408 

not necessarily included in consecration. 732 
the church, 067 
minister, 072 
rubric, 007 
unlawful, 055 
oysters not titheable, 747 
painted windows, 068 
paintings, 668 

parish, alteration of boundaries of, 450 
beadles, 479 

boundaries determined by those of manors, 443, 715 
determination of, 747 
church, attendance at, 481 

of whole tiiocese, cathednd is, 442 
trustees, 474. 793 
clerk, appointment of, 475 
duties of, 476 
fees of, 476 

person in holy orders as, 470 
qualifications of, 475 
removal of, 477 

trial of, before archdeacon’s court, 501 
consolidated chapelry, 444, 446 
curate in charge of, 638, 643 
definition of, 442, 717 
distinct and separate, 444, 445 
district, 444, 445 
chapelry, 444, 447 

parish under New Parishes Act, 1856. ..445, 449 
division into, 716 
extra-parochial area, 443 
incumbent of, 451, See also incuml>ent. 
inhabitants of, right of sepulture of, 730 
lay reader, 480 

military station as an extra-parochial district, 443 
new ecclesiastical, 443 
organist, 479 
parish clerks, 475 
parishioners, 480 
particular district, 444, 447 
Peel district, 444, 448 
parish, 444, 448, 449 
separate, for spiritual purposes, 444,»447 
sextons. 478 
sidesmen, 474 
vestry, 452 
parishes, ancient, 443 

constitution of Church into, 442, 716 
disuniting of, 451 
union of, 451 

parishioners, repair of nave, falls on, 732 

rights and duties of, 480 
of, in church, 737 
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parishioners, rights of, in churchyard, 741 
parliamentary select vestry, 458 
parochia, meaning of, 442, 714 
parocliial chapel, meaning of, 789 
parochiamis, recognition of,*717 
parson, imparsonee, (>93 

meaning of. 500. See also incumbent ; rector ; vicar, 
parsonage house, definition of, 758. See also house of residence. 

meaning of, 753 
partition of aclvo\v.>ion, 572 
pastond staff, use of, 408, 075 
paten, 067 

patent of chancellor. 418, 500 

path, faculty for, across churchyard, 542 

patron, paramount, King as, 888 

patronage, belonging to seller by virtue of office, sale of, 482 
by trustees in perpetuity, 580 
Crown, 574, 598 
disturbance of right of, 585 

exchange, transfer or alteration of rights of under scheme of Ecclesias- 
tical Commissioners, 584 
in extra-parochial place.s, 571 
right of benefice, 579 

Duchies of Lancjister and Cornwall, 574 
spiritual office, 579 
lapse of, 590 
limitation of time, 589 
of benefices. 564 

bishop, 406, 412, 427, 488, 487, 440 
canons, 482 

cathedral and collegiate chapters, 578 
chapel without district, 567 
chapter, 426 

churches and chapels provided by private subscription, 568 
built or endowed by corporations, 569 
etc. established under Church Building and New I’arishes 
Act.s. 566 

provided, endowed, and supplied wdth repair fuuil, 568 
coparccnei-s, 571 
consoli<lated chapelries, 567 
dcau, 579 

district chapelries, 567, 571 
parishes, 567 
incumbent, 579 
inhabitants, 579 
Jews, 829 
joint tenants, 571 
Lord Chancellor, 575 
municipal corporations, 577 
new parishes, 568 
Peel parishes, 568 
i-atepayers, 579 

separate parish for spiritual purposes, 567 
tenants in common, 571 

universities, colleges and public schools, 574, 577 
vicarages, 566 

in gift of rector during vacancy in rectory, 579 
refusal of presentee, .591 
to institute, 589 
transfer of, 582 
transmission of, 582 
under Church Building Act, 1831. ..444 
usurpation, 585 

where advowson held upon trust for sale, 581 
benefice under sequestration, 579 
See also advowson and presentation, 
peculiars, deans of, 416 

of Archbishop of Canterbury, 509 
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peculiai's, visitation of, 411 
Peel churches, repair of, 784 

district, curate in charge of, 637 
fees in, 778 

parishes and districts, 444, 4 48 440 
patronage of, 7)68 

^‘■chljj^hops anti bishops not 387 
penalties for corrupt exchange, 633 ^ 

onlination, I 
resignation, 638 
non-residence, 61u 

in case of simony, r)03 

■" 

pension, cesser of, by deed of relinquisinnent, 631 
tieclaration of, 630 

lin?irof, ao '■“"‘'■■‘''S'' vaihition of, IKU 

of archbishop, 390 

piesentation to benefice subicct to a, 632 
resignation with, on account of infirmity, 62!> 

“'l«nelice.''filG'“" ■'> « on revenue, of 

pensioned clerk, status and liability of, 631 
pensions for retiietl incumbents, scheme for 783 
persona impersonata, 603 
petition, act on, 518 

for faculty, 544 

to bishop for consecration, 729 
petty canon, 434 
pew, 737—741 

allotment of, under Church Buildiri" Vets 740 

appropriation of, by faculty, 542 

assignment of, 738 

definition of, 737 

derivation of, 737 

faculty, 740 

prescriptive right to, 739 
rent, 471 

renters, clioicc of churchwarden by. 464 
rents, 786—788 

action for, 787 

application of surplus to augment stipend, 787 
cesser of, on permanent endowment, 787 
house of residence, use of surplus for purchase, 788 
mortgage of, 615 

non-payment of, remedies for, 787 
payable in advance, 787 

payment of stipend out of, 788 
repair of, 739 

right to by faculty or prescription, 739 
merely an easement, 739 
surrender of, 741 
phraseology of trust deed, 369 
pleadings in Ecclesiastical Court, 517 
plough alms, 776 
pluralities, 604, 633 

Pluralities Act, 1838, penalties under, 540 

Acts, union of benefices umler, 605 
poll at vestry meetings, 456 

poor-box, 667. See alms basin, 
post- Reformation canons, 379 
practice in Ecclesiastical Courts, 51.7— 549 
articles and libels, 617 
censures, 634 
civil suits, 617 
conduct of suits, 517 
contempt, 532 
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practice in Ecclesiastical Convis—coiitimied. 
criminal suits, alG 

declaration of incapacity to hold preferment, 537 

decrees, enforcement of, 531 

deposition. 539 

deprivation. 535, G35 

disobedience as to decree, 533 

enforcement of sentences, decrees and orders, 531 
excommunication, 639 
faculty cases, 540 — 549 
See aUo faculties, 
general procedure, 515 

inhibition under Public Worship Regulation Act, 1874... 534 
ordei-s, enforcement of, 531 
penalties under Pluralities Act, 1838. ..540 
procedure in respect of ecclesiastical offences, 520 
under Church Discipline Act, 1840.. .526 
Clergy Discipline Act, 1892.. .522 
Public Worship Regulation Act, 1874.. .529 

punishments, 534 
sentences, enforcement of, 531 
sequestration. 533 
suspension, 535 

Prayer Book, alteration of prayers in, 382, 659—661 

depraving the, 654 
form of service in, 658 
full title of, 658 
provision of, 471 

unlawful addition to service in, 530 
variation from, 659 
prayer, open, definition of, 789 

oho public woi-ship and service, 
prayers for the dead, 672 
preachers, 645 
preaching, 662 

in unconsecrated place, 609 
prebend, 427 

preconisation, triple, 397 
preferment, incapacity to hold, 537 

meaning of, 524 

prelate, see archbishop ; bishop, 
premiums on leases etc., 764 
Presbyterian Church of England, rules of, 822 
prescription in case of tithes, 744 
prescriptive right to pew, 739 
presentation, 695—601 

belonging to seller by virtue of office, sale of, 432 
by co-owners, 696 
Crown, 596 

completion of, 597 
infant, 573 

lay patron, completion of, 597 
Lord Chancellor, 676 
married woman, 573 
pretending patron, 585 
spiritual patron, completion of, 597 
tenant by the curtesy, 573 
in dower, 573 

conditional on exchange being carried out. 632 
form of, 596 

injunction to restrain, 586 
mode of presenting, 595 
nomination preceding, 695 
notice of refusal to present, 600 
notwithstanding lapse, 592 
of alien, 598 
bastard, 598 

clerk to benefice subject to a pension, 632 
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presentation — co/i/inued. 

presentee, morality of, :m 
ortho<loxy of. “>98 
physical Htness. ."j 1»9 
qualifications of. 597 
sumcicncy of learning of. 598 

sulficient testimony of f<.imer good life, 598 
refusal of presentee, lapse through, oyi 

reasons for, oUH 

to admit when clmrch is litigious. 000 
institute. 589 

revocation of, by death of presentee, 597 
right of, disaniiexed from advowson, 585 
sale of riglit of, by auction, 583 
self, by patron, 590 
simony. 551, 593, 028, 633 
to benefice in patronage of chai)ter, 599 
usurpation, 585, 689 
variation cumuUindo, 597 

where advowson held in trust for a Koman Catholic, 574 

is mortgjiged, 573 
jiatron is a lunatic, 573 

presentment by churchwanleu. 473. See aho advowson and patroiia'^e, 

presumption as to continuance in faith in which one was born, 358 * 
priest vicar, 434 ’ 

priests, functions of, 553 
priniiticB, 779 

Primitive Methodist model deed, 822 

prison chaplain, 050 

private chapel, meaning of, 789 

house, administration of Holy Communion in. 692 
marriage in, 694 
privileges of clergymen, 555 
Privy Council, Judicial Committee of the, 511 

,,, powersof, 383, 502, 510,511,615, 525, 529 

processional lights, 682 i » > . , , 

processions, 682 

proctors, election of, 392 

procurations, meaning of. 440 

of bishops, 4 1 1 

prohibitetl degrees, table of, provision of, 472 
prohibition, writ of, to Ecclesiastical Courts, 513 
prolocutors of Convocation, 393 
promotei-s of criminal suit, 516 
promotion of suit by non-residents, 667 
proper chapter, 424 
property, ecclesiastical, 713 
alienation of, 760 
chapels, 788 
characteristics of, 713 
church rates, 784 

common fund of Ecclesiastical Commissioners, 783. See aUo common fund, 
consecrated churches and churchyards, 718 
dihipidation, 767. Set' aho dilapiilations. 
dues, 776 

Easter offerings, 775 

ecclesiastical b}' reason of its owiiei'ship, 784 

pei’soiis as owiiei'S of, 792 
fees, 777. iSee aho fees, 
firet fruits, 779 
glebe, 753 

held for spiritual purposes on behalf of Church of England, 742 

iiisumnce of, 772 

leases of, 760. iSee uUo leases. 

mission rooms, 788 

mortgages for expenditure on house of residence or glebe or chancel, 755 
owners of, 792 

parishioners’ rights in church, 737 
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property, ecclesiastical— 

parisltioneiV rights in churchyard, 741 
parsonage house, 753. See aUo house of residence, 
pew rents, 786. See aho pew rents, 
pews. 737. See aho pews, 
private benefactions, 773 

Queen Anne s Bounty. 779. See aho Queen Anne's Bounty. 

rates, church, 453, 784 

registers. 741 

sale of. 763— 7G7 

Sunday schools, 791 

tenths, 779 

tithe rentcharge, 745. See aho tithe rentcharge. 
tithes, 742. See also tithes, 
property of dissenting churches, 819 
I)rophecies, unauthorised, 657 
proprietary chapel, meaning of, 790 

minister of, 647 

Protestant Nonconformists. See Nonconformists, 
provincial constitutions, 377 

courts, 508, 525, 528, 531 
deans, 416 

provinces of Church of England, 383 
psalms, use of, 658, 659 

public auction, sale of right of presentation bv, 583 
schools, chaplains of, 651 

Nonconformists in, 812 
patronage of, 577 
Roman Catholics in, 805 
worship and church ministrations, 667 — 712 
ablution, ceremony of. 683 
additional forms of service, 660 
banns, 694. See aho banns, 
baptism, 684. See also baptism, 
biretta, 672, 675 
brawling, 46!), 663 
burial, 368, 710 
candles, 681 
ceremonies, 675 
certificates of marriage, 705 
chancel screen gates, 670 
churchings of women. 709 
communion table, 671 
confirmations, 688 
credence table, 672 
crosses, 668 
crucifixes, 668 

decorations of the church, 667 
divine service in general, 667 

duties and rights of incumbents, 661. See also incumbents. 

of the clergy, 657. See aho clergr. 

Elements, the, 677 

elevation of the consecrated Elements, 679 
fees, 707 

flowers, vases of, 671 

Holy Communion, 689. See aho Communion. 

holy matrimony, 692. See aho matrimony. 

homilies, 659 

hymns, 659 

images, 668 

incense, 682 

incumbents, duties and rights of, 661. See aho incumbents, 
lessons, 658 

lights, processional, 682 
litany, use of, 659 
manual acts, concealment of, 679 
marble communion table, 671 
marriage, certificates of, 705 
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public wot-ship aiul church ministrations— 
marriage licences, 701 

registrathm of, 70." 
solemnisation of, (lO.j, 701, 
validity of, 708 

minister, ornaments of the, 072 
mitres, as to, 402, 075 
mixing of the wine with water, 078 
notices during service, 000 
offertory, 091 

ornaments, meaning of, 007 

of the church, 007 
minister, 072 
painted windows, 008 
powei-s of bishop as to, 400, 059—001 
prayers for the dead, t>72 
preaching. 059, 002 
processional liglUs, 082 
processions, 082 
psalms, use of, 058 
publication of banns, 098 
register of baptisms, 087 
registi-ar’s certificate of marriage, 713 
registration of marriages, 705 
reredos. 071 

reservation of the sacrament, 083 
rites and ceremonies, 075 
ritual offences, 005 
sanctus bell, 071 
sermons, (559 , 00 2 

service, alterations and omissions in, 061 

services, order of. 059 

sick, visitation of the, 710 

sign of the cross, making, 084 

solemnisation of marriage, 704 

Stations of tiie Cross, 608 

tabernacle, 071 

vases of flowers, 071 

vestments, 376, 389, 402, 420, 072 — 675 

visitation of the sick, 710 

wafer, use of the, 077 

Public Worship Regulation Act, 1874, appeal under, 531 

inhibition under, 534 
offences cognisable under, 529 
procedure under, 529 

publication of banns, 698 

pulpit, provision of, 472 

punishments by Ecclesiastical Courts, 534 

purposes, ecclesiastical definition of, 785 

not essential in ecclesiastical property, 713 
Quakers, affirmations by, 823 
burial places of, 823 
difference from other dissenters, 822 
marriages of, 823 
recovery of tithes from, 823 
quure impedit, action of, 580 
Queen Anne’s Bounty, 780 

ecclesiastical repairs controlled by, 770, 771 

fixtures, grants for, 782 

Governors of, 780 — 783 

insurance money received by, 773 

loans sanctioneii by, 755 

objects of, 781 

provision of parsonage houses by, 754. 755 
rules as to grants from, 781 
sequestration for non-payment to, 024 
rate, church. See church rate, 
ratepayers, patronage in hands of, 579 
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rates assessed on titlie rent-charge, 741) 
church, 784 

readeS^^4S0^*”^"^ payment of rates by sequestration, (123 
‘■reading in,” 420, (103 

receiver during sequestration, appointment of 611) 

discipline over, 51 
lay, 717, 801 

repair of chancel by, 733, 802 

suit against for non-repair of cliancel, 482 
rectory, appropriate, 561, 717 
definition of, 560 
impropriate, 561, 717 
sinecure, 563 

Sec also benefice, 
recusant, meaning of, 803 

redemption of extraordinary tithe rentcharge, 752 

land tax, loans for, 760 
lithe, 750 

register of banns, 698 

baptisms, 686, 741 

licences gjanted to members of religious orders, 807 
of burials and baptisms, 741 
registers, provision of, 472 
registrars, 412 
registration of burials, 712 

marriage, 705 

meeting jdaces of dissenters. 817 

places of worship, 369 

Homan Catholic places of worship, 809 

priest, 807 

. . synagogue, 825 

rejoinders, 518 

religious bodies other than the Church of England, 363—370, 803— S29 

Jews, 824 

Protestant Nonconformists, 811 
Quakers, 822 
Homan Catholics, 803 

, . , „ Unitarians, 824 

houses, riglitsof, 716 

orders, 807 

gifts to, 810 

worship. Acts protecting, 369 

liberty of, Acts providing for, 368 

, . . , public worship. 

reJmquishment, cesser of pension by deed of, 631 

deed of, 658 

remains, human, exhumation of, 542 

, removal of, 542, 731 

rentcharge, tithe, 74.5, 748 

rents, pew, 786. Sec. also pew rents. 

mortgage of, 615 
repair by churchwardens, 734 

of chancel, 482, 513, 732, 767, 802 
chapel, 733 
church, 468, 732 

borrowing for, 734, 755 
in particular and patronage district, 733 
Peel parishes, and districts, 734 
episcopal property, 772 
nave, 732 

new district church, 733 

parish church by parishioners. 482 
pew, 739 

rents applied to, 788 
private aisle, 733 
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repaii-s by seiiuestiator, 
faculty for, MS 

report of Church Estates Commissioners. 71»7 
Ecclesiastical Commissioners, 7lt7 
repulsion from communion, (JDl 
re(}uest, letters of, when issued, 508 
reiedos, legality of, 071 
reservation of the sacrament, 083 
residence house. See house of residence. 

of incumbent. 610 
resignation bonds, 628 

of archbishop, 389 
benefice, 627 

engagement for, 628 
illegal agi'cements for, 62S 
in pui-suance of an engagement, 629 
on account of infirmity, 620 

behalf of lunatic incumbent, 630 
penalty for corrupt, 688 
bishop, 407 
responsive allegations, “ilS 

“ reverend,” title of, not confined by law to persons in “ holy ordei's,*’ 55 
reverter on land ceasing to be used as school site, 724 
review, commission of. .502 
ring, episcopal, illegality of, 402 
marriage not essential, 705 
rites and ceremonies, 675 

effect of alteration of, 868 
ritual, historical investigation as to, GG6 

legality of ecclesiastical practices, as to, tJtiG 
offences. 655, 665 
rochet, the, 402 

Roman canon law, abolition of portion of, 873 
Roman Catholics, 808 — 811 
advowsons owne<l by, 806 
charitable gifts to church etc.. 810 
charities and charitable gifts, 810 
church patronage by, exeicise of, 806 
churchwaiden, as, 807 
constable, as, 807 
Crown patronage held by, 576 
hierarchy, 808 

High Commissioner of the Church of Scotland cannot be a, 804 
high constable, as, 807 

offices of State withheld from, 804 
licence of member of religious order, 807 
Lord Chancellor of Great Rrilain cannot be a, 804 
Lieutenant of Ireland cannot be a, 804 
masses for the dead, 810 
ovei’seer, as, 807 
patronage held in trust for, 574 
petty constable, a.s, 807 
presentation by, 806 

where Ro.iian Catholic joint patron with another, 80t) 
priest, exemptions of, 807 
registration of, 807 
right to sit in House of Lords, 807 
property of, 809 

school, offices in, not open to, 8o.> 
status of, 804 

throne cannot be occupied by, 804 
universities, offices in, open to, 805 
void bequests and trusts, 810 
worship, places of, 809 
Roman law, gifts to church, under, 857 
Rome, a|)peals to, 50O 

Church of. See Churcli of Rome, 376 
scot, 776 
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Koyal Family, prayers for, alteration of, 382 
rubric, ornaments, 667 
rubrics, archbishops bound by, 388 
rules of Ecclesiastical Courts, 519 
rural dean, duties of, 441 
deaneries, 442 
deans, appointment of, 440 
qualification of, 44U 

sacrament, reservation of the, 683. See aUo Communion, Holy, 
sacrilege by taking goo<ls out of church, 736 
sacristan, 478 

saffron and .dha trcdua, tithes on, 743 
salaries of archbishops, 389 
sale of curacy. 639 

glebe lands, 764 

pationage or presentation belonging to seller by virtue of office, 

sanctus bell, illegality of, 671 

scheme for union of benefices, 607 

schemes by Ecclesiastical Commissioners, 798 

schism, deprivation for, 538 

school chapel, 790 

tichool Sites Acts, provisions of, 724 

school, Sunday, 791 

schools, public, patronage of, 577 

s^c^rte 4^lP’ on, as to officiating in England, 555 

sea, forms of prayer to be used at, 483 
Seamen, Missions to, chaplain of, 651 
searches, fees for, 779 

seats in church, assignment of, 470, See also pew. 
secession from membership of a church 3G2 
sect, meaning of, 363 

secular purposes, conversion of consecrated ground, 540 
select vestry, bankrupt cannot be member of, 459 

by adoption of Vestries Act, 1831 , ..459 
local Act of Parliament, 458 
constitution of, 458 
customary, 458 
election of, 459 
meeting of. 459 
quorum, 459 
senior vicar, 434 

sentence of consecration, 728 
sentences, enforcement of, 631 
sequestration, 533, 616—627 

appointment of curate during, 620 

curates during, 626 
bankruptcy of judgment creditor, 620 
continuance, 618 
definition of, 616 
deprivation in case of, .536 
during vacancy, 624 
for debt, 617 

non-iesidence, 622 

in cases of default by incumbent, 622 

proceedings in ecclesiastical courts, 621 
meaning of, 616 

monition generally precedes, 621 
mortgage debt, to levy amount of, 619 
nature and occasions of the process, 616 
on a spoliation, 621 

avoidance of benefice, 624 
bankruptcy, 617 

of incumbent, 620 

default in payment or effecting insurance under mortgage, 622 
non-payment of curate’s stipend, 623 

to Queen Anne’s Bounty, 624 
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ECCLESIASTIC A 1^ lyA W — continued. 
sequestration — continued. 

on suspension for unlawful trading or dealing. (‘.21 

generally, (»21 

patronage in right of l>enotice under, r>71» 
position of incumbent during. G2<» 
priority of seqticstrations, ()2d 
receiver, appointment of, (iH> 
return to writ of, (;i!l 
rights of parties during, ()2r> 
under Clerical Residences Repair Act. 177fi...<;2() 

Pluralities Act, 1838. ..d2(» 

suspension superse<Ies sequestration in pui'suance of a writ, (;il» 
warrant of. (117 

effect of issue of, 82.") 
sequestrator, actions etc. by. i)2o 

allowance to, 8 III 

appointment of curate as, C31> 

levy of distress by, 82.) 

of vacant benefice, churchwanlens as, 472 

position of, 825 

proceedings by, for recovery of profits, 82.) 
profits recoverable by, 620 
repairs by, 82.) 
service, alterations in, 881 
divine, 8.")7 
notices during. 68U 
number of, 880 

special and additional forms of, 880 
unauthori>ed, 8.5.5 

jNj’e aUo public worship, 
sermons etc. as regards law of lil^l, 556 
sexton, 478 

woman niaj’ be a, 478 
ship, divine service on board, 840 
sick, administration of Holy Communion to, 710 
visitation of the, 710 
sidesmen, 474 
simony, 522, 593 

declaration against, 504 
deprivation by reason of, 635 
sale of curacy, 830 
sinecure rectory, .583 
si quis, the, 55U 

site for church, conveyance of land for, 720 

place of worship for dissenters, provision of, 822 
sites for churches and churchyards, 721 

sittings, disposal of, untler Church Ruilding Acts, 788. .Siv nlso pew. 
societies for religious ministrations outside England ami ^\ ales, 484 
solemnisation of marriage, 704. See also marriage, 
solicitors can practise in Ecclesiastical Courts, 5U4 




soul scot, 778 
souls, cure of, 600 
Sovereign, supren»ac3' of the, 380 
Speaker, chaplain of, 652 
special licences (marriage), 701 

“ spiritual purposes ” distinguished from “ ecclesiasticid purposes, 448 

spiritualities of bishop, 408 

spoliation, sequestration on a, 621 

staff, pastoral, legal position of, 403 

stained glass window.^, (>68 

State endowment, withdrawal of, in colonies, 4IU 
recognition of the Church by, 356 
relations of, to the Church, 3.58 
Stations of the Cross and Passion, 668 
“ Statutum Judajismo," 825 
stipendiary curate’s declaration, 639 
strict meaning of ecclesiastical law, 355 
style of archdeacon, 439 
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ecclesiastical LA \ y - confi,furd 

style of bishop. 404 

(lean of chapter. 421 
siib-dean, 421 

suffragan bishop. 404 
suicide, burial of, 710 

suit for penalties for non-residence, 010 
of duj)lc.v qupvpla, TiSS 
Sunday schools. 701 

superannuation allowances of chaplains. OoO 6.;1 
supremacy of tlie Sovereign, 380 
surname, right to change. 009 
surplice fees, 770 

provision of, 472 
surrender of pew, 741 
surrogate of cliancellor, 415 
surveyor of dilapidations, 709 
suspension, 535 

for non-residence, 013 
of canonries, 428 

lecturer or preacher. 046 
sequestration on, 621 
synagogue, disturbance of, 827 

registration of, 827 
secretary of, powers of, 827 
synods, colonial, powers etc. of. 492, 494 

ecclesiastical provincial synods, 390 
tabernacle, illegality of. 671 

table, holy. ,^c communion table 
of fees, 776 
lessf.ns, 6.58 

prohibited degrees, 472 
tablet inviting prayers for the dead, 672 
tablets, erection of, .■>41 

taxation by clergy, discontinuance of, 393 

payment of, by sequesdatioii, G23 
tenant by the curtesy, presentation by, 573 
tenants in common, patronage of, 571 
temporalities of bishop. 408 
tenths. 400, 779 

territorial force, chaplain of, 648 

title of bishop in colonies, 489 
r,,, . , . , bishops in foreign parts, 498 

lh.rty.nme Articles, deprivation through failure to read i.ul.liclv, G35 

maintenance of doctrine contrary to 654 
, reading of, 603 

timber, cutting of, by incumbent, 754 
tithes, 742—753 

animals natur<p are not subject to. 743 
annexation of, to district church, 724, 7.52 

parsonage or vicarage, 727 
composition real, 744 

exception of, out of united benefices 606 
great, 743 

in Loiiilon, 753 

land e.xempt from, 744 

loans for expenses of commutation of, 760 
meaning of. 742 
mineral, 747 
mixed, 743 
modus, 744 
of fish or fishing, 747 
mills, 747 

ownei-s of, meaning of, 74.5 
payable out of what things, 742 
personal, 743 
prmdial, 743 

recovery of, from Quakers, 823 
rectorial, 743 
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ECCLEbI ASTICAL LAW — 
tithes — coHtinueil. 
sniull, 743 

tithe rentcharge, 745 
Ticarial, 743 

tithe rentcharge, apportionment of, 74(> 

custody of, 746 
award of, 74 »5 

conversion of corn rents into, 752 
<li8tress for, 74H 
extraordinary, 751 
limitation of action for, 743 
merger of, 75 

minimum sub-division of, 747 
nature of. 74() 
on fish, 747 

hops, orchards and gjinlens, 746 
saffron and .'tilra ctedun, 743 
payment of, 748 
rates assessed upon, 741) 
recovery of, 749 
redemption of, 750 
title to orders, 550 
tolls, exemption of clergy from, 556 
tombstones, erection of, 541 
trading by clerk, 522 

restrictions on clergyman as to, 557 
unlawful, deprivation in, case of, 537 

sequestration on suspension for, 621 
translation of bishop, 399 
trees in churchyard, 768 
trial by archbishop, 385 
triple preconisation, 397 
trust, advowson held in, 573 
deed, phraseology of, 369 

deeds creating an endowment, construction of, 366 
(model) of Nonconformist Churches, 822 
for building of church, 773 
trustees, church, 474 

vested in, 726 
diocesan associations, 802 
for appointment of dissenting minister, 814 
of patronage under Church Building Act, 1831. ..444 
vesting of property of dissenting churches in, 821 
tunicle, 673, 674 
unbeneficed clergy, 636 — 656 

assistant curates, 638 
chaplains, 647 
curates in charge, 637 
lecturers, 645 

ministers of chapels of ease, 646 

proprietary chapels, 647 
in charge of a district, 637 

parish, 638 

position and ministrations of, 636 
preachers, 645 
person, burial of, 710 
unconsecrated place, preaching in, 609 
union of benefices, 604 

commission to inquire into expediency of, 60 
dis.solution of, 608 
scheme for, 407 

churches for administrative purposes, 365 

not differing fundamentally in doctrine, 365 
parishes, 451 
Unitarians, 824 

declaration of faith by, 824 
Unitarians, oaths by, 824 
United Methodist Church, constitution of, 822 
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ECCLESIASTICAL LA ^ V — cofit i ri ued. 

universities, patronage of, 577 

church built or endowed by, 569 
right of patronage of, where ()atron is Roman Catholic, 674 
unlawful trading, deprivation in case of, 537 

suspension for, sequestration on, G21 
(tUn trarling. 

usage, general and unbroken, force of, 677 
usur|)ation, 585 

vacancy of benefice, cure of souls during, 635 
vacation of bishopric, 407 

canonry, 431 

v.ascs of flowers on holy table, 671 
vault, construction of, 541 
vestments, 672 

of archbishop. 389 
bishop, 376, 389, 402 
canon, 420 
dean of chapter, 420 
Vestries Act, 1831, adoption of, 459 
vestry, the, 452 — 460 

churcliwardens and sidesmen, appointment of, by, 453 
clerks, 460 

consent of, to alteration, 454 

faculty, 544 
constituti(m of, 452 
functions of, 453 
in new |)arishes, 457 

inspection of churchwardens’ books by, 453 
joint, 459 
meeting of, 454 

minutes etc., 457 
place of, 455 
poll at, 456 
voting at, 455 

opinion of. in case of gi-ant of faculty, 546 
parish clerk etc., election of, by, 457 
quaxi-vQ&wy meetings, 458 
rate making by, 453 
right of women to vote in, 453 
See ah'to select vestry, 
select vestry, 458 

vesting of ecclesiastical duties, where civil duties have been transferred to 
a borough council, 457 
veto of archbishops, 389 
vicar choral, 434 

duties of, 436 

consent of, when necessary to grant of faculty, 546 
emoluments of, 718 
vicar-general, 412 
vicarage. 561 

visible Church of Christ, definition of, 370 
visitation by archbishop, 385 

archdeacon, 439 
episcopal, 409 

fees, recovery of, from churchwarden, 465 
of chapter, 425 

by dean, 419 
“peculiars,” 411 
the sick, 710 
periods for, 411 
visitor, King as supreme, 382 

powers and duties of, 410, 411 
voluntary a.ssociation of individuals forming a church, 362 
vote in respect of tithe rentcharge, 563 
wafer, use of the, 677 
Wales, chapel in, 790 
warrant of sequestration, 617 
waste, action for, 769 
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ECCIjESI ASTICA L LAW — continued, 
waste liability of bishop for, 7t58 

in case of cluirch property, 7fi7 
Welsh dioccscH, iluties in, GIH 

lan^juago, knowledge of, (518 
Wesleyan niotlel trust deed, chapel held by, 818, 822 
Westminster, advowsons held by, .‘>78 
widow, occupation of house of residence by, G27 
windows, painted, GG8 
Winchester, a<lvowsous held by, 578 
wine, mixiiif? with water, G78 

remnant of. after service, 683, 684 
woman may be a sexton, 478 

churchwarden, 461 
vote of, at vestry meeting, 461 
women, churching of, 7i>0 
workhouse, chaplain of, 651 
worship, acts preventing brawling etc. at places of. 36‘J 
liberty of, acts providing for, 368 
places of, rei.Mstration of. 361> 

See alto public worship, 
writ de cj'vomviunicato capiendo, 539 
dejvre patronatus, 600 
de reatitutionc temporaliuin, 408 
det'i facias dc bonis ecclcxiasticis, 617 
levari facias, 617 

tequestrari facias dc honis ecclcsiasticis, 617 
writs for convocation, 391 
York, Archbishop of, salary of, 389 

special privileges of, 388 
Chancery Court of, 509 
dioceses of province of, 384 

BUUULS. Sec title BURIAL AND CRHMATION. 

Churchyards, Disused. Sec title Open Spaces and Recreation Ukounus. 

Civic Parishes. See title Local Government. 

Collegiate Bodies. Sec titles Charities; Education. 

Cremation. S-e title Burial and Cremation. 

Marriages. Sec title JIusband and Wife. 

Notaries. Sec title Notaries. 

Rating of Ecclesiastical Property. See title Rates and Rating. 

Registration. See titles Burial and Cremation ; Husband and Wife; 
Registration of Births and Deaths. 


Advocate 
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